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I.
Introduction
The Life Cycle of a Lawsuit 
1. Pre lawsuit considerations
2. Complaint
3. Response to complaint (motions or answer)
4. Discovery
5. Motion for summary judgment
6. Trial
7. Post-trial motions
8. Appeal 
Main Sources of Law 
1. United States Code (U.S.C.) - federal statutes passed by congress
2. Federal Rules of Civil Procedure (FRCP) - congress passed a statute telling Supreme Court it has the authority to create such procedural rules for the courts
3. Case law 
Notes to Keep in Mind
1. Procedure is a strategic tool for lawyers with real consequences for clients
2. Rules governing where to bring lawsuits divided into two broad categories 1) personal jx and 2) subject matter jx
3. Lawyer’s first questions: is the case worth litigating? Is recovery possible? What are the client’s goals? Is there enough evidence to uphold the case? Where to file this case? 
4. Jurisdiction = the power to declare the law, the power of a court to render a judgment that other courts and government agencies will recognize and enforce. 
II.
Personal Jurisdiction
The Personal Jurisdiction Test
Does any court in this state have the power to hear this case involving this particular defendant?
1. Long Arm Statute
a. Does defendant’s conduct fall within the state’s long arm statute? (Gibbons) 
2. Prerequisite Questions 
a. Has defendant consented to jurisdiction in the forum state? If so, stop here. (Carnival). 
i. Check for forum selection clause (governed by contract law) 
b. If suing an individual, was the individual served while in the forum state, thus subjecting them to tag jx? (Burnham)
i. Scalia view: presence in the state during service = personal jx, stop here.
ii. Brennan view: presence in the state counts as a purposeful contact, go on.
3. Minimum Contacts (burden on plaintiff) (International Shoe) 
a. Extent of Purposeful Contacts: Has defendant purposefully availed itself of the privilege of conducting activity in the state? In other words, does defendant have sufficient minimum purposeful contacts with the forum state? (WWVC) 
i. Stream of commerce? Apply both approaches (no majority rule) (Asahi/Nicastro)
1. WWVC (old): expectation they will be purchased in forum
2. O’Connor view: intent/purpose to serve market in forum state 
3. Brennan view: aware that final product is marketed in forum state
ii. Internet? (Abdouch) 
1. Zippo sliding scale test
iii. Intentional tort? (Calder/Walden) 
1. Calder effects test 
b. Relatedness of Contacts: Does the lawsuit arise out of or relate to defendant’s purposeful contacts with the forum (specific jx), or, if not, are defendant’s forum contacts so extensive that no such relationship is necessary (general jx)? 
i. If looking at general jx, skip to Step 5 (Goodyear)
ii. A corporation is subject to general jx in 1) the state in which it is incorporated, 2) principal place of business, and 3) where it is considered at home 
4. Fair Play and Substantial Justice (burden on defendant) (International Shoe) 
a. Would the exercise of specific jx be unfair and unreasonable so as to violate principles of fair play and substantial justice?
i. Burden on defendant? (Burger King) 
ii. Interest of the forum state? (McGee)
iii. Plaintiff’s interest in obtaining convenient and effective relief? 
iv. Interstate judicial system’s interest in efficient resolution of controversies and the shared interests of the several states in furthering fundamental substantive policies?
v. Where appropriate, the interests of other nations? (Asahi) 
5. Notice 
a. Does it meet the constitutional requirement for notice? (Mullane) 
i. Notice must be “reasonably calculated under the circumstances” to apprise parties of the pendency of the action
b. Does it meet the F.R.C.P. Rule 4 requirements for notice? 
Timeline of Personal Jx
1. Pennoyer (1877) - creates the constitutional basis for pjx 
2. International Shoe (1945) - pjx is okay if defendant has 1) minimum contacts such that 2) it does not offend traditional notions of fair play & substantial justice 
3. McGee (1957) - single purposeful contact can be enough if related; emphasizes state’s interest in resolving the dispute
4. Hansen (1958) - the contact b/t defendant and the forum must result from the defendant’s purposeful availment 
5. Shaffer (1977) - applies International Shoe to individuals; eliminates quasi in rem jx 
6. WWVC (1980) - purposeful availment is necessary and must be an act by the defendant; it must be foreseeable that the defendant’s conduct could result in it being sued in the forum state (expectation that products will be purchased in the forum) 
7. Burger King (1985) - International Shoe must be a two part test in this order: 1) minimum contacts 2) traditional notions of fair play and substantial justice 
8. Asahi (1987) - international defendants, creates two views regarding pjx in the stream of commerce, 1) Brennan - purposeful availment if you put the product into the stream and reasonably anticipate it will reach the forum state, 2) O’Connor - must intend to serve the market in the forum state 
9. Nicastro (2011) - enforces two separate views on stream of commerce pjx (no majority), 1) Kennedy adopts O’Connor intent approach, 2) Breyer/Alito don’t take sides, 3) Ginsburg adopts the Brennan reasonable foresight approach 
10. Calder (1984) - created effects test for establishing jx over defendants whose intentional conduct aims specifically at the forum state 
11. Walden (2014) - targeting a plaintiff who happens to live in the forum is insufficient for effects jx (only effect was the happenstance that plaintiff lived in the forum)
12. Abdouch (2013) - addresses pjx in context of the internet, enforces sliding scale test over Calder effects test 
13. Burnham (1990) - addresses general tag jx (presence in the state during service), creates two views 1) Scalia - traditional basis of presence is good on its own, International Shoe is irrelevant, 2) Brennan - presence counts as a contact, International Shoe is applied
14. Goodyear (2011) - defendant’s contacts must be so systematic and continuous that the corporation is considered to be “at home” in the forum state in order to subject defendant to general jx
15. Daimler (2014) - the defendant must be “at home” for general jx, if there is general jx then the “fairness and justice” inquiry is not necessary   
16. Bristol Myers Squibb (2017) - most recent pjx SC case, limited gen/spec pjx over corps. 


A.
Constitutional Origins
Rules
1. The idea of personal jx originated in Pennoyer v. Neff, which held that an Oregon court did not have jx to enforce a judgment against Neff because he had not been properly noticed of the lawsuit (only constructively noticed via publication), nor did he appear in the lawsuit and thus consent, therefore the court had no power over him.  Pennoyer held that personal jx was based in the constitution. 
a. Establishes two distinct requirements for personal jx: notice and power (also addresses the notion of consent) 
b. Court noted that constructive publication was fine in in rem jx cases (later abolished). Had Neff already owned the land prior to the judgment, thus making it attachable, this would have been an in rem case and would have been decided differently.
c. Court would have had jx over Neff if he had been served in Oregon under tag jx.
2. Constitutional basis for Pennoyer decision:
a. 14th Amendment Due Process Clause: if you are insufficiently connected to the forum state, you have not been provided with due process
b. Full Faith and Credit Clause (Article IV): if a judgment violates due process because it was rendered without proper jx, it is not entitled to full faith and credit enforcement (states are required to enforce each other’s judgments) 
3. It is possible to waive personal jx objection by appearing and defending your case, but that did not happen in Pennoyer. It is also possible to consent to jx in a particular forum.
4. Core idea: there are territorial limits on the power of state courts - they can’t reach beyond their borders and assert their power over those outside of the state’s jx
Cases
· Pennoyer v. Neff: Mitchell sued Neff in Oregon. Neff was not served and never appeared, so default judgment was entered against him.  After judgment, Neff purchased land in Oregon.  Mitchell seized the land and sold it to Pennoyer.  Neff sued Pennoyer to recover title.  Neff wins because the court lacked jx to enforce the Mitchell’s default judgment against him, thus Mitchell could not seize the land and sell to Pennoyer. Created the constitutional basis for personal jx. 
· Milliken v. Meyer: Wyoming resident who was served in Colorado but did not appear in court in Wyoming had a valid judgment rendered against him because he received notice of the suit and his domiciled relationship with Wyoming was not dissolved by mere absence in the state.  The court introduced important phrases here that have become a part of the common law surrounding personal jx:
· Notice must be “reasonably calculated to give him actual notice of the proceedings and an opportunity to be heard.”
· “Traditional notions of fair play and substantial justice implicit in due process” must be satisfied for personal jx


B.
Modern Personal Jurisdiction
Rules
1. “Minimum contacts” rule: in order for a state to assert personal jx over defendant, defendant must have the minimum sufficient, systematic, continuous contacts with the forum state such that the exercise of personal jx would not offend traditional notions of fair play and substantial justice (International Shoe).  Examines both the amount of contacts and their relation to the claims at issue.  
a. The unilateral activity of someone who claims relationship with defendant (ie., plaintiff or another party) cannot satisfy the contact requirement -- defendant must purposefully avail itself of contacts with the forum state (Hanson).  
b. If the contacts are minimal but highly related to the claim at issue, the court may invoke specific jx (McGee).  
c. Casual, isolated, unconnected contacts are insufficient for pjx 
2. The Shoe analysis applies to both individuals and corporations: all assertions of state court jx must be evaluated according to that analysis (Shaffer).  
a. Quasi in rem jurisdiction was eliminated in Shaffer (attaching property by itself does not invoke personal jx).  
Cases
· International Shoe Co. v. Washington: Washington court had pjx over International Shoe as a result of defendant’s systematic and continuous activities in Washington. Created the Shoe test - 1) minimum contacts 2) fair play & substantial justice. 
· Hansen v. Denckla: There was no pjx over a trustee who had no contacts with Florida other than the fact that the plaintiff happened to move to Florida.  Court established that defendant’s purposeful availment was required, not simply unilateral activity by the plaintiff (activity of someone who claims relationship with defendant cannot satisfy the contact requirement) 
· McGee v. International Life Insurance: CA had specific pjx over a corporation that delivered a contract to a CA resident (who in turn mailed payment back from CA) because even though the contacts were minimal, the claims at issue directly arose from the defendant’s purposeful contacts with CA (forum) and CA had an interest in adjudicating this claim. 
· Shaffer v. Heitner: Defendants in a shareholder’s derivative action could not be subject to pjx on a quasi in rem basis; the Shoe test applies to individuals as well and its analysis should be followed in all pjx inquiries. 
Hypotheticals
· Corporation A is incorporated in Delaware with headquarters in Missouri.  A has no contacts with Wyoming other than using the roads to transport goods to other states.  
· A truck crashes in Wyoming and the victim sues A in Wyoming.  Pjx here b/c suit arises directly from contact in the forum.
· Former employee lives in Wyoming and worked for A in Missouri.  She files wrongful discharge suit in Wyoming.  There is no pjx b/c A’s limited contacts to Wyoming are unrelated to the nature of the suit (employment).
· What if each plaintiff sued in Missouri? Both plaintiffs have pjx b/c A has extensive contacts with Missouri and is subject to general jx. 


C.
Specific Jurisdiction 
Rule: If plaintiff’s claim arises directly from defendant’s purposeful contacts with the forum state and pjx would not offend traditional notions of fair play and substantial justice, the defendant is subject to specific personal jx even if its contacts with the forum are minimal; requires close nexus between contacts and subject of the suit.
Rules
1. Specific jx requires that (1) defendant’s purposeful contacts be related to the claims at issue, and (2) pjx cannot offend traditional notions of fair play and substantial justice.
2. Stream of commerce - 2 prevailing views (created in Asahi, reinforced by NiCastro)
a. O’Connor/Kennedy: nature of the contacts must show intent or purpose to serve the market in the forum state, not simply placing it in the stream of commerce
b. Brennan/Ginsburg:  awareness/expectation that the final product is being marketed in the forum state (foreseeability test)
3. When analyzing pjx in a case involving the internet, look at purposeful electronic contacts + use the Zippo Sliding Scale Test: a website’s interactivity is measured on a sliding scale ranging from passive websites (posting information) to interactive websites (users can exchange information) to subscription websites (defendant enters into contracts with residents that involve repeated transmission of files).    
4. When analyzing pjx in the case of an intentional tort, use the Calder Effects Test: Defendant was engaged in (1) intentionally tortious conduct, (2) uniquely or expressly aimed at the forum state, (3) which caused harm, the brunt of which defendant knew would be suffered in the forum state. 
a. Focus on defendant’s contacts with the forum state, not w/ the forum’s residents.
Cases
· World Wide Volkswagen Corp v. Woodson: Pjx was not constitutional over the regional distributor and retailer of a defective automobile where defendants did not purposefully avail themselves of the privilege of conducting business in the forum state and their product was simply brought into the state by another person; the possibility that the product may enter the forum state via the stream of commerce is not a sufficient contact for pjx, it must be foreseeable based on defendant’s own conduct that it would be subject to suit in the forum state (“delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state”). 
· Brennan Dissent: interest of the forum state is strong, pjx should be proper
· Burger King v. Rudzewicz: Pjx is a two step process; once minimum contacts have been established, they are considered in the light of other facts to determine whether they comport with fair play and substantial justice. 
· Asahi Metal Industry Co. v. Superior Court of California: Court found it would be unfair to subject a Japanese component part manufacturer to pjx in California despite passing the minimum contacts analysis because of the huge burden on defendant and limited interest of the Taiwanese plaintiff and the forum state; created the two prevailing views on stream of commerce pjx (O’Connor v. Brennan). 
· J. McIntyre v. NiCastro: New Jersey had no pjx over British company that manufactured a machine that ended up in New Jersey because the company did not avail itself of New Jersey in particular (but rather the US market as a whole); no majority opinion reached regarding the two views on stream of commerce; default rule is the concurrence which found no pjx but did not pick a view either way.  
· Abdouch v. Lopez: Court had no pjx over defendant who sold a book online which violated plaintiff’s privacy under both the Zippo test and the Calder test because he did not purposefully avail himself nor aim his conduct at the forum state.
· Calder v. Jones: CA had pjx over FL residents who published and circulated a defamatory article about a CA resident in CA; created the Calder Effects test. 
· Walden v. Fiore: No pjx over defendant in an intentional tort action because his conduct was directed at residents who happened to live in the forum state, not the forum state itself; focus of contacts analysis must be on defendant’s contacts with the state itself. 


D.
General Jurisdiction
Rule: If a defendant’s purposeful contacts with the forum state are so extensive, continuous, and systematic that it can be said to be “at home” in the forum state, it is subject to general personal jx even if plaintiff’s claims are unrelated to defendant’s contacts with the forum.  
Rules
1. Individuals are always subject to general jx in the state where they are domiciled.
a. Domicile = physical presence + intent to remain
2. Corporations are always subject to general jx in two places, and possibly a third:
a. State of incorporation
b. Principal place of business 
c. General jx can be established by showing such extensive (systematic & continuous) contacts that the defendant is said to be “at home” in the forum state
i. In practice, this rarely happens outside of the state of incorporation/principal place of business
3. General jx is not subject to fair play & substantial justice analysis - fairness doesn’t matter if the defendant is subject to general jx.
4. 9th Circuit but for test - a claim arises out of a contact if the claim would not have arisen but for defendant’s contact with the forum state  
5. Tag jx - individual defendant is served while in the forum state, 2 prevailing views 
a. Scalia: traditional (Pennoyer) basis is sufficient by itself, tag jx = pjx
b. Brennan: tradition is wiped away and replaced with Shoe analysis, being served in the forum state counts as a purposeful contact b/t defendant and the forum 
c. Physical presence in the forum must be voluntary and knowingly to invoke tag jx
d. No tag jx if you are solely in the state for a judicial proceeding 
e. Personal service (tag jx) on an officer of a corporation is sufficient for pjx
Cases
· Burnham v. Superior Court: Court found there was tag pjx over individual defendant who was served while in the forum state; the court established the two separate views on tag jx: 1) Scalia said physical presence was sufficient for pjx because of tradition, and 2) Brennan looked at Shoe analysis while considering the “tag” a contact. 
· Goodyear Dunlop Tires Operations, S.A. v. Brown: No pjx in a products liability action arising from a bus accident in Paris involving American decedents b/c 1) contacts were unrelated so no specific jx and 2) no general jx because defendant’s contacts were not so extensive that it was “at home” in the forum state.
· Cited to two precedents for “at home” - Perkins (general jx when company set up “wartime” headquarters in the forum) and Helicopteros (no general jx where corporation held some meetings/trainings/equipment in the forum). 
· Daimler AG v. Bauman: No pjx over defendant because 1) no specific jx b/c the claims were based on the Argentinian Dirty War (not CA sales) and 2) no general jx b/c even massive amounts of sales are insufficient to consider the corp “at home” (sales alone are not a basis for general pjx).  No fairness/justice inquiry if general jx. 
· Sotomayor Concurrence: we should not reject general jx b/c defendant has more contacts in a different forum; “too big for jx” is problematic
· Bristol-Myers Squibb v. Superior Court: CA had no pjx (specific or general) over non-resident plaintiffs in a class action against defendant even if their claims were identical to the claims of the CA plaintiffs.  
· Sotomayor Dissent: fairness absolutely requires pjx here, worried about future impact on mass tort cases if we allow big corps to escape class action pjx 
Hypotheticals
· TX oil company incorporated in TX with ppb in TX.  Sells oil primarily in CA, drives through NM to get there.  Company truck causes accident in CA with an NM driver.
· General jx - Texas only
· Specific jx - CA b/c contacts are directly related
· NM - no general or specific 
· While flying from NY to HI, a CO defendant is served with a summons from a CA court. Is there tag pjx under either view when ______?
· Scheduled change of flights at LAX and is served at the airport? Yes under both
· Unscheduled weather delay at LAX and is served at the airport? Yes under Scalia, probably not under Brennan
· Served on plane in CA airspace? Probably yes under Scalia, probably no under Brennan


E.
Consent 
Rule: A defendant may always consent to personal jx in a forum or waive their objection to pjx even if the defendant would not be subject to pjx in the forum otherwise. 
Rules
1. Parties have latitude to contractually agree to their own rules re litigation
2. Two common ways to consent: 1) show up and litigate (waive) 2) contractual
a. If defendant fails to timely file a 12(b) motion, they waive right to object to pjx
3. Most courts allow adhesion contracts re pjx (very difficult to challenge these) 
a. Can challenge procedurally or substantively (public policy)
4. Contract clauses invoking consent
a. Consent to jx clause: party who signs contract can be sued as a defendant in the designated forum (not the only forum, but a possible forum)
b. Forum selection clause: party who signs contract agrees to only sue in the designated forum 
c. Choice of law clause: party who signs contract agrees to apply substantive law from designated forum in the event of a dispute (not determinative of pjx but counts as a purposeful contact) 
d. Arbitration clause: parties are required to arbitrate (no pjx by the courts)   
Cases
· Carnival Cruise Lines, Inc. v. Shute: Pjx was proper b/c court upheld the cruise line’s forum selection clause on policy reasons: 1) cruise line has an interest in having a stable forum for being sued in, 2) clear rule makes it easy on everybody and spares litigation expenses, 3) cheaper for customers b/c cruise spends less on litigation, and 4) cruise did not act in bad faith and the forum was fairly connected to the lawsuit. 


F.
Notice
Rule: In order for the forum to establish personal jx over defendant, plaintiff must give notice of the suit to defendant in accordance with both the Constitution and FRCP (4). It is a separate and distinct requirement from the “power” aspect of pjx.  Notice is accomplished through service.  
Rules
1. Constitutional due process requires notice reasonably calculated under all circumstances to apprise interested parties of the action and afford them the opportunity to present their objections (Mullane). 
a. Both notice and power are constitutional requirements for personal jx 
b. Actual notice is not required (“reasonable calculation”)
i. However, if you know notice didn’t work (ie., mail returns to sender), plaintiff is obligated to try harder 
2. FRCP Rule (4): sets forth requirements for achieving proper notice via the method of service of process; technically separate from the constitutional requirement but if you meet this you probably meet that one too. 
a. (a) - required contents of the summons
b. (b) - issuance of the summons (stamp by clerk)
c. (c) - describes general requirements for service 
d. (d) - waiver of service 
i. Cheapest way to initiate lawsuit; extends defendant’s time to respond; does not waive defendant’s right to challenge jx/merits  
e. (e) - serving an individual in the United States (5 methods)
i. Personally deliver
ii. Leave copies at dwelling with a person of suitable age/discretion 
iii. Deliver to agent for service of process
iv. Follow provisions governing service in the district court’s state
v. Follow provisions governing service in the state where you are serving
f. (k)(1)(a) - territorial limits on effective service 
i. Service of process establishes pjx over defendants who are constitutionally subject to pjx (need both pjx and service to have jx)
ii. Federal court typically has same jx reach as the state that it’s in 
g. (l) - proving service via affidavit
h. (m) - time limit for service (90 days) 
3. Rule 5 covers service throughout the rest of the litigation
Cases
· Mullane v. Central Hanover Bank and Trust Co.:  No pjx over known beneficiaries of a trust b/c notice by publication was insufficient to apprise the interested parties (give notice) under the due process clause of the constitution; court established constitutional requirement for notice. Notice by publication was fine for the unknown beneficiaries. 
Hypotheticals
· Lewis (Iowa) travels to Florida for vacation and gets into a car accident with Johnson (Florida).  Lewis returns to Iowa and files suit in federal district court against Johnson. Lewis serves process by leaving a copy of the summons and complaint with Johnson’s wife at their home in Florida.
· Notice is proper under the Constitution and Rule 4
· No personal jx (no evidence of contacts with Iowa) 


G.
Limitations on Personal Jurisdiction
Rule: Courts are entitled to impose self-restraints on pjx which are narrower than the scope of pjx granted to it by the constitution, which sets the outer boundary of pjx.  States are not required to exercise all of the jx that the constitution permits. 
Rules
1. Long Arm Statutes: each state has long arm statutes authorizing it to exercise pjx 
a. Constitution sets outer boundaries of pjx, long arm statutes set the inner boundaries (can extend all the way to Constitution or choose to exercise less jx)
b. If jx is not within the long arm statute, the inquiry stops there
c. There are certain federal long arm statutes (ex., Federal Interpleader Act) 
2. Venue: examines where in the state should the lawsuit be filed (federal district, county, etc.); federal venue is governed by 28 USC 1391.
a. Extension of the same policy concerns as pjx; analysis is very similar (looks at purposeful contacts with the venue); can consent
b. 28 USC 1391: consider first if 1 or 2 apply, only go to 3 if neither does
i. Judicial district where one defendant resides if all defendants are in the same state (or if only one D, the district where he resides) 
ii. Judicial district where substantial events of the lawsuit occurred
iii. Where pjx is proper for any of the defendants (must have pjx over all)
c. Lawful permanent residents (non-citizens) are residents for purposes of venue 
i. Non-residents of the US may be sued in any judicial district 
3. Transfer: federal courts are authorized to transfer cases to different federal courts under federal transfer statutes   
a. 28 USC 1404: allows transfer from proper federal court to proper federal court
i. Used when defendant wants a more convenient proper venue 
b. 28 USC 1406: allows transfer from improper federal court to proper federal court
i. Court has discretion to transfer or dismiss - transfer only if it is in the interest of justice to the proper venue 
4. Forum Non Conveniens: common law doctrine allowing any court to dismiss a case or transfer a case to any forum (ie., non-federal) that would not be allowed under the transfer statutes.  Defendant bears the burden of showing:
a. (1) There is an adequate alternative forum 
b. (2) Balance of public and private interest factors favors dismissal (access to sources of proof, availability of compulsory process, the cost of obtaining attendance of witnesses, interest of the local court, fairness, etc.) 
c. Courts typically defer to the plaintiff’s choice
d. In order for substantive law to be a factor, it must be so bad there is no remedy at all for the plaintiff, not just worse remedies for the plaintiff (ie., damages cap) 
e. Defendant typically waives objections based on statutes of limitation so the plaintiff may re-file the action in an alternative forum if necessary. 
Cases
· Gibbons v. Brown: No pjx over defendant whose sole contact with the forum state was filing a prior lawsuit there b/c the long arm statute required “substantial and not isolated activity.” 
· Thompson v. Greyhound Lines, Inc.: Court transferred the case on the grounds of improper venue under 1406; if venue is proper under b1 or b2, don’t go to b3. 
· Piper Aircraft v. Reyno: Court invoked forum non conveniens to dismiss a case from CA because there was a better venue in Scotland based on public and private interest factors which clearly pointed to an alternative forum.  Possibility of change in substantive law is not a factor that is given conclusive weight when examining venue. 
· Atlantic Marine Construction Co. v. USDC: Court used 1404 to transfer a case to a proper venue when the parties had selected a venue in advance via a forum selection clause; helpful case b/c it works through venue analysis and examines 1404/1406/forum non conveniens.  
Hypotheticals 
· P sues D (SDNY) for breach of contract.  There is certainly venue in SDNY.  There may be venue in the district where the breach of contract occurred (need more info). 
· P sues A (SDNY) and B (NJ resident, business in SDNY) for breach of contract.  Contract was executed in Mexico concerning a machine made in Japan.  There is no venue under 1391(b)(1) b/c A and B are from different states.  No venue under (b)(2) b/c “substantial” events took place outside the United States. Now look at (b)(3) - venue in either SDNY or NJ (still need pjx over each D in each state).  
· P sues A (CDCA) and B (NDCA).  Venue is proper under (b)(1) in either.  
III.
Subject Matter Jurisdiction
Overview of Subject Matter Jx
Does a federal court have the power to hear this case?
1. Federal courts have limited jx 
a. Article III, Section 2: nine enumerated federal powers
i. Federal questions, ambassadors, admiralty, USA is a party, state v. state, citizens of different states, competing claims to state land grants, citizens v. aliens, states v. citizens of another state 
b. Article III, Section 1: allows Congress to give courts jx, but does not require it
i. Congress enacted statutes to allow for subject matter jx (Constitution is the ceiling, Congress is the floor) 
2. Certain matters must be heard in federal court: patent, bankruptcy, federal antitrust, etc. 
3. Approach:
a. What does the constitution say?
b. What do the statutes say?
c. What does the case law say?
4. Check federal question, then diversity, then supplemental 
5. Courts can address subject matter jx sua sponte at any point in the litigation 
a. Cannot be waived
b. Cannot consent to it 


A.
Federal Question
Rule: Federal courts have original jx over claims arising under federal law (28 USC 1331).
Rules
1. 28 USC 1331: The district courts shall have original jx of all civil actions arising under the Constitution, laws, or treaties of the United States (Constitution Article III, Section 2)
a. Arising under: federal law must give rise to plaintiff’s claim
i. If the federal law issue appears only as part of a defense, it is insufficient to sustain federal question jx (must be part of plaintiff’s claims) 
ii. This interpretation only pertains to the statute (Constitutional definition of “arising under” is more broad, simply requires federal ingredient) 
2. Well-pleaded complaint rule: The federal question must be alleged as part of plaintiff’s essential allegations in her cause of action in the complaint.  It must be part of what plaintiff has to prove to win on that claim (Mottley).  
a. This rule interprets 28 USC 1331, not the Constitution (Constitution is broader). 
b. The plaintiff’s claim itself must arise under federal law per the statute 
3. 28 USC 1257: final judgments rendered by the highest court in a state may be reviewed by the US Supreme Court where the validity of federal law is drawn into question
Cases
· Louisville & Nashville Railroad v. Mottley: The federal district courts could not exercise subject matter jx over plaintiffs’ claims because the claims themselves did not arise out of federal law.  Federal claim must appear as part of a well-pleaded complaint, not as a central defense. 
Hypotheticals
· Worker contends that Employer violated the federal FLSA.  Employer asserts that Worker overstated the number of hours that he worked and is not entitled to pay.  There would be federal question jx under 1331 because the Worker’s claim arose from federal law. 
· Plaintiff sues Newspaper for libel.  Newspaper’s defense involves the First Amendment.  There would not be federal question under 1331 because Plaintiff’s claim arose from state law (libel), and the defense arising from federal law is irrelevant under the well pleaded complaint rule from Mottley. 


B.
Diversity Jurisdiction 
Rule: Federal courts have original jx over claims between diverse citizens, so long as the amount in controversy exceeds $75,000 (28 USC 1332).  
Rules
1. 28 USC 1332 (a): federal courts have ogjx over civil actions (>$75k) between:
a. Citizens of different states
b. Citizens of a state and citizens/subjects of a foreign state (unless lawfully admitted for permanent residence and domiciled in the US)
c. Citizens of different states in which citizens or subjects of a foreign state are additional parties
i. No diversity jx where there are foreign entities on both sides of the action w/o presence of citizens of a state on both sides of the action 
d. Foreign state as plaintiff and citizens of a state or different states 
2. Diversity/domicile is determined and locked in at the time of filing the complaint (not the date of the incident giving rise to the lawsuit; can’t be destroyed by moving later).  
3. Complete diversity requirement: no plaintiff can be a citizen of the same state as any defendant (Strawbridge v. Curtiss).
a. Not part of the statute or Constitution, but a common law requirement (courts have interpreted the statute to require complete diversity)
b. In rare instances, court allows minimal diversity (interpleader, class actions, etc.)
4. Citizenship in a state = US citizenship + domicile 
a. Corporations: 1) state of incorporation, 2) principal place of business
i. PPOB: nerve center test - where the officers direct, control, and coordinate the corporation’s activities (Hertz Corp.) 
ii. Both are considered - if either destroys diversity, no diversity 
b. Partnerships: consider citizenship of individual members 
5. Amount in controversy: must be greater than $75,000 (excludes interest/costs); must be legally certain that the amount cannot be met. 
a. When can claims be aggregated to meet the minimum amount? 
i. Single plaintiff against single defendant can aggregate any and all claims 
ii. Two plaintiffs with common claims against a single defendant 

1. Cannot aggregate if separate and distinct and no joint interest (most claims are separate and distinct) 
2. Differs from joint liability (single claim, satisfies requirement)
3. One plaintiff with claims against multiple defendants cannot aggregate w/o joint liability 
iii. Claim by 2 plaintiffs against the same defendant, where one of them satisfies the amount and the other doesn’t, federal court has jx over both
iv. Common undivided interest exception: multiple plaintiffs can aggregate claims against a single defendant when trying to secure a single title/right in a common undivided interest
v. Class actions have unique aggregation rules 
Cases
· Redner v. Sanders: No diversity jx for a plaintiff who was a resident of France (but not a citizen) who was still considered a citizen of the same state as defendant. 
· Hertz Corp. v. Friend: Established the nerve center test for determining a corporation’s principal place of business when assessing diversity.  
· Hawkins v. Masters Farms, Inc.: Individuals are “citizens” in the state they are domiciled (physical presence + intent to remain). 
Hypotheticals
· Diversity jx? Assume parties live in different states 
· E sues R for $75k breach of contract. No diversity - doesn’t exceed $75k. 
· E sues R for two unrelated claims $75k and $5k. Yes diversity - can aggregate.
· A and F sue R.  A sues for $60k for breach of settlement.  F sues for $40k for personal injury.  No diversity - cannot aggregate unrelated claims. 
· E and A sue R for breach of settlement, each seeking $50k.  No diversity - cannot aggregate two separate people with two separate claims. 
· Three passengers and one driver (PA) vs. truck driver (VA). One of the driver’s claims is $60k and the other is $20k; each of the passengers has a claim for $20k each.  Driver joins passengers in the action.  Driver can aggregate his two claims to meet the amount in controversy requirement.  Cannot aggregate passengers’ claims for original diversity jx.  The claims will need to come in under 1367.  It is within the same case or controversy, and there is no diversity problem because the claims are not against any party joined by the rules (they are made by parties joined by Rule 20).  


C.
Supplemental Jurisdiction
Rule: Federal courts have supplemental jx over claims arising out of the same case or controversy, even if the courts do not have jx over the claims independently (28 USC 1367). 
Rules
1. 28 USC 1367: supp jx statute 
a. Supp jx authorized over claims arising from the same case or controversy as the claims with original subject matter jx 
i. Use Gibbs - common nucleus of operative facts 
b. Exceptions where supp jx is not authorized in diversity cases
i. IF original jx is based solely on diversity, and claims are brought by plaintiff under Rule 14, 19, 20, or 24, or claims by Rule 19 plaintiffs, or intervening plaintiffs under Rule 24, THEN the supplemental claims must meet diversity requirements under 1332 (AoC and complete diversity) 
ii. This section requires 1) claim by plaintiff 2) solely diversity jx 3) against a joined party under the listed rules 
c. Courts may choose to decline to exercise supplemental jx over a claim if:
i. Novel or complex issue of state law
ii. Claim substantially predominates over original jx claims 
iii. District court has dismissed all claims w/ original jx
iv. Exceptional circumstances + compelling reasons 
d. Tolling provision - SOL tolled while claim is pending/dismissed 
2. Two common scenarios:
a. Pendent claim - plaintiff suing for multiple claims on the same set of facts
b. Pendent party - plaintiff suing multiple parties for claims on the same set of facts
3. If the original jx claim is dismissed, court has discretion to keep/dismiss 1367 claims. 
Cases
· United Mine Workers v. Gibbs: When a plaintiff asserts a claim with proper subject matter jx, it is constitutionally permissible for the federal court to hear the entire dispute between the parties, including other claims that could not otherwise proceed in federal court as long as they arise from a common nucleus of operative facts.
· In re Ameriquest Mortgage Co. v. Mortgage Lending Practices Litigation: Court retained supplemental jx under all claims arising from the common nucleus of operative facts (same case or controversy = common nucleus). 
· Szendry-Ramos v. First Bancorp: Court declined to exercise supplemental jx under 1367(c) because the state law claims 1) posed a novel question of state law and 2) dominated the federal claims in the case. 
Hypotheticals
· A (Il) sues B (Il) for claim for wrongful termination under federal civil rights statute.  A seeks to add state law claim alleging wrongful termination.  Supp jx? Yes. 
· A could not add a state law claim for personal injuries from an unrelated car accident she got in with B (no supp jx).  
· A (CA) sues B (CA) alleging B violated a federal statute by permitting sexual harassment at work.  A uses Rule 20 to join C, a co-worker who engaged in the harassment, and alleges a claim against C under state tort law.  Supp jx? Yes.  
· A (CA) sues B (WA) for breach of contract (state law) and seeks recovery in excess of $75k (diversity jx under 1332).  A uses Rule 20 to join C (CA) alleging that he conspired with B to breach the contract.  Supp jx over C? No, under 1367(b) (complete diversity). 


D.
Removal
Rule: If a case filed in state court could have been brought in federal court, defendant has the power to remove the case to federal court under 28 USC 1441.  
Rules
1. 28 USC 1441: grounds for removal
a. Case can be removed if it could have been brought in fed court (subject matter jx)
i. Case is removed to the federal district court where the action is pending (usual venue rules do not apply) 
b. Home state defendant bar - in a diversity jx case, none of the defendants can be citizens of the state in which the case was filed
c. If case has a claim based on federal question, and a claim not within original or supplemental jx, the entire action can be removed 
i. Federal court will sever and remand certain claims to state court 
d. Certain cases need to be in federal court and can be removed 
2. 28 USC 1446: procedures for removal
a. Must sign a notice of removal under Rule 11 and adhere to contents in 1446(a)
i. Rule 11: attorney must sign off on the work or face sanctions
b. Must remove within 30 days of service of the complaint on each defendant (or within 30 days of when the case becomes removable b/c new info) 
i. All defendants must agree to remove, only defendants can remove 
c. Must remove within 1 year of filing if a diversity only case (unless bad faith) 
i. Must meet the amount in controversy requirement - rely on plaintiff’s statement in initial pleading, if impossible then defendant makes a good faith effort to assess the amount 
ii. 1446(c)(2)(B) says the district court can find that the “true” amount in controversy is more than what P alleged and permit removal.
1. If plaintiff acted in bad faith to prevent removal by concealing AoC, D can move for an otherwise late removal (1446(c)(3)(b))
3. 28 USC 1447: procedures for remand 
a. Motion for remand for lack of subject matter jx can be filed at any time
b. Motion for remand for other reasons (procedural) must be filed w/in 30 days 
i. Examples: not all joined Ds consented, waited too long, violated home state defendant bar 
4. Federal court makes all decisions regarding removal and remand
a. Removal is automatic upon filing; federal court decides motion for remand 
Cases
· Caterpillar, Inc. v. Lewis: The district court’s failure to remand a case that was improperly removed is not fatal to the ensuing adjudication if federal jx requirements are met at the time judgment is entered (court let error slide b/c it ended up working out) 
Hypotheticals 
· P sues D for defamation in state court.  D alleges defense of First Amendment. 
· No removal - no subject matter jx. 
· P sues D in state court, alleging violation of P’s rights under U.S. Constitution.
· Removable - federal question jx. 
· P (FL) sues D (NJ) in Florida state court on a personal injury claim, seeking $100k.
· Removable - diversity jx, meets all requirements.  
· P (FL) sues D (NJ) in NJ state court on a personal injury claim, seeking $100k.
· No removal - home state defendant bar. 
· If P also had a claim for federal civil rights violation? Removable. 
IV.
Joinder 
Rule: Joinder of claims and parties in a single action may be possible if (1) the Federal Rules of Civil Procedure permit it, and (2) there is a statutory basis for subject matter jx. 
Steps for Joinder
1. Do the Rules allow these parties or claims to be joined in a single action?
a. Consult relevant rule - 13, 14, 18, 19, 20
2. Is there statutory basis for subject matter jx? 
a. Consult relevant statute - 1331, 1332, 1367 
i. Each claim must have a basis 
ii. Complete diversity looks at all parties 
b. Joinder rules do not create or expand subject matter jx 


A.
Joinder of Claims
Rules
1. Each joined claim must have a statutory basis for subject matter jx (1331, 1332, 1367) 
2. Vocabulary of Claims:
a. Original claims: original plaintiff against original defendant, Rule 18
b. Counterclaims: defendant against plaintiff (offensive), Rule 13(a)-(b)
c. Crossclaims: defendant against existing defendant, plaintiff against existing plaintiff, Rule 13(g)
d. Third party claims: defendant or plaintiff against newly added defendant or plaintiff, Rule 14, includes claims for indemnity/contribution 
3. FRCP 18: A single party can join any claims it wants, even if unrelated, against a single defendant as long as there is still subject matter jx or supplemental jx over the claims.
a. Permits joinder but doesn’t require it (remember preclusion) 
4. FRCP 13: addresses joinder of counterclaims 
a. Compulsory: defendant must assert a counterclaim it has against an opposing party if (1) it arises out of the same transaction or occurrence as the original party’s claims, and (2) does not require adding another party over whom the court cannot acquire jx. 
i. Exception: claim was already subject of another pending action or claim was not yet present when the original complaint was served 
ii. No single test for transaction or occurrence, look at logical relationship
iii. All compulsory counterclaims necessarily have supp jx under 1367
b. Permissive: whatever isn’t compulsory is permissive
i. Possible for a counterclaim to be permissive and arise from the same case or controversy sufficient to have supp jx under 1367 (same transaction or occurrence does not equal same case or controversy) 
1. Do supp jx analysis for permissive counterclaims if necessary
2. If no supp, need independent basis (1331 or 1332) 
c. Crossclaims: A party can assert a cross-claim against a co-party if the claim arises out of the same transaction or occurrence as the original action and there is a basis for subject matter jx (never compulsory). 
i. Check first for Rule then subject matter jx; if valid under rule it will have supp jx but it is better to plead federal question/diversity 
ii. Can join additional cross-claims against that party under Rule 18
Cases
· Cordero v. Voltaire, LLC: The language “same transaction or occurrence” is at least as broad as “same case or controversy.” All compulsory counterclaims have supp jx. 
Hypotheticals
· 3 car collision.  P (CA) sues other two drivers (NY/NY) for negligence (state law claim) under 1332 diversity jx and joins them under Rule 20. D1 cross-claims against D2 for negligence under Rule 13(g). There is supplemental jx under 1367(a).  1367(b) only applies to plaintiffs, so it doesn’t bar the cross-claim.  Court may decline under 1367(c).


B.
Joinder of Parties
Rules
1. FRCP 20: Plaintiffs may join together as plaintiffs or join together defendants in a single proceeding if the claims (1) arise out of the same transaction or occurrence and (2) if any question of law or fact common to these persons will arise in the action. 
a. Same transaction = logically related events (Cordero test)  
b. Any question of law or fact (not all questions of law or fact) 
c. Never compulsory (always permissive) 
2. FRCP 21: Misjoinder is not grounds for dismissal; court may join or dismiss parties or sever claims at any time. 
3. FRCP 42: Courts have broad discretion to consolidate or separate lawsuits/claims/trials. 
4. FRCP 14: Allows defending parties to implead new third parties against whom the defending party might have a claim related to the action; it must be that the party being implead might be liable to the defendant for all or part of the recovery the plaintiff might obtain in the main action.  
a. Liability of third party must derive from P’s claim against primary D (must be claims for reimbursing primary D against P, not independent liability) 
i. Includes actions for contribution (torts) and indemnity (contracts) 
b. Must adhere to time requirements - implead third party w/in 14 days of filing answer or file a motion for leave with the court 
c. Original D who impleads third party D becomes third party P 
d. P can implead a third party if they are counter/cross-claimed against 
e. 3rd party D can bring in another third party D (successive impleader) 
f. Subject matter and personal jx are still required here 
g. Claims under Rule 14 are never compulsory 
h. Doesn’t require complete diversity between all, just the ones suing each other 
i. Rule 4(k)(1)(b) - adds 100 miles onto pjx for impleaded parties (makes the reach of pjx extend further to bring in joined parties under Rule 14)
Cases
· Mosley v. General Motors Corp.: Court permitted joinder of parties under Rule 20 in a federal employment discrimination lawsuit because their claims arose from the same series of transaction or occurrences and had common questions of law, even if the plaintiffs worked at different locations and had slight variations in their claims. 
· Price v. CTB, Inc.: Illustrates application of Rule 14 and how joinder prevents inconsistent results by bringing claims and parties together. 
· Exxon Mobil Corp. v. Allapattah Services: Where other elements of jx are present and at least one named plaintiff in the action meets the amount in controversy requirement, 1367 authorizes supp jx over the claims of other plaintiffs joined under Rule 20 arising from the same case or controversy even if they do not meet the amount.
Hypotheticals
· P (CA) has state law claim against D1 (NY) under 1332 diversity jx.  P attempts to join D2 (CA) under Rule 20.  There is no federal question and this destroys complete diversity, invalidating it under 1331/1332 and 1367(b).  P cannot join D2 in federal court. 
· Plaintiff has an original claim against D1.  Plaintiff’s claim arising from the same transaction or occurrence against D2 can be joined under Rule 20(a).  
· Joinder subject matter worksheet 
V.
The Erie Doctrine
Rule: When ruling on a state law claim in a diversity/supp jx action, the federal court must apply state substantive law and federal procedural law. 
Rules
1. Historical Context:
a. 1789 Rules of Decision Act required application of the “law of the several states”
b. Swift v. Tyson (1842; old precedent): fed ct was not required to follow judicially created common law of the states, only law created by the legislature 
i. Erie overturned this rule 
2. 28 USC § 1652 (Rules of Decision Act): The laws of the several states, except where the Constitution or Congress otherwise requires, will be regarded as the rules of decision in civil actions in US courts in cases where they apply
3. Erie Rule: Federal courts sitting in diversity must apply the same substantive law that would be applied by the courts of the state in which the federal court sits. 
a. This is established constitutional law even though constitutional basis is unclear.
b. Court stated there was no general federal common law; although federal common law exists, this means that it cannot trump state common law 
c. This was a vertical choice of law issue (federal v. state) 
4. Substantive vs. Procedural (analyzed on an issue by issue basis) 
a. Examples of substantive law: statute of limitations, burden of proof, choice of law, interpretation of contracts, right to recover damages, etc. 
b. 28 USC § 2072 (Rules Enabling Act): authorizes Supreme Court to adopt rules of procedure/evidence for federal courts (enabled under US Constitution, Article III) 
c. Klaxon Rule: For horizontal choice of law issues, federal courts must apply the choice of law rules from the forum state in which the federal court sits.
d. In other words → choice of law = substantive law governed by Erie 
e. All states have choice of law rules (for ex., if the fed ct sits in NY, it must apply NY’s choice of law rules to assess which state’s law applies to the action) 
5. Policy justifications → we want uniformity in decisions, want to limit forum shopping 
6. If a state’s highest court has not addressed the issue → fed ct tries to predict 
a. On rare occasions, fed ct can certify the question to state supreme court 
Cases
· Erie Railroad v. Tompkins: In a federal ct diversity jx action involving Penn substantive law, the court was required to apply Penn’s standard (willful/wanton injury) rather than a standard under the “general common law” (ordinary negligence). 
VI.
Litigation Incentives & Financing
Reasons to Litigate → Remedies
1. Lawsuits are only filed b/c the plaintiff is seeking a remedy; potential remedies must be assessed from the outset to make sure they outweigh the cost of litigation. 
a. Assessment of remedies affects where, whether, and how you litigate 
2. Damages: money paid to the prevailing party (most common form of remedy) 
a. Compensatory: compensate for injury
i. Special/economic/hard: medical bills, lost wages, etc. 
ii. General/noneconomic/soft: pain and suffering, emotional distress, etc. 
b. Punitive: punish or deter conduct
c. Both pre and post judgment interest can accrue; can be contractually limited  
3. Specific relief: can only be granted if there is no adequate remedy at law (equitable)
a. Injunctions: court order to do/not do something 
b. Other forms: specific performance, replevin, ejectment, quiet title, etc. 
c. Plaintiff can allege both specific relief and damages (although they can’t get both)
d. Federal courts are more hesitant to award injunctions than state courts 
4. Temporary Relief: courts can grant temporary relief before adjudication if necessary 
a. FRCP 65: (A) TROs (B) preliminary injunctions (C) securities/bond requirement
b. Preliminary Injunction Rule (Winter): Party seeking preliminary injunction must show (1) likely to succeed on the merits, (2) likelihood of irreparable harm, (3) balance of equities tips in P’s favor, (4) public interest favors the injunction.  
i. Issued to preserve the status quo pending resolution on the merits
ii. Preliminary injunction will always harm one of the parties, so the case in its favor must be strong (high likelihood of success/irreparable harm) 
iii. Requires notice; theoretically lasts until adjudication on the merits 
c. Temporary Restraining Order: Issued to preserve the status quo pending a hearing on a preliminary injunction. More expedited and uses less information. Can be issued w/o notice to the other side in extreme circumstances (only form of specific relief w/o notice requirement). Lasts for only 14 days. 
d. A permanent injunction is not issued until full adjudication on the merits 
e. Provisional monetary relief: attachment and garnishment 
5. Declaratory Relief: party seeks a declaration of rights (still requires actual case)
a. 28 USC § 2201 (Declaratory Judgment Act): parties may seek declaratory relief without having to seek coercive relief, even if alternative relief could be sought
b. FRCP 57: procedure for declaratory judgment in federal court 
c. Ex., party seeks declaration that signature on promissory note is valid; party seeks declaration that its product design does not infringe on existing patents
d. Still requires subject matter jx (in fed Q case, look at underlying coercive claim)
Cases
· Troupe v. C & S Wholesale Grocers, Inc.: Plaintiff’s potential damages were relevant for assessing whether the case met the diversity jx amount in controversy; the case met the requirement because Defendant produced evidence showing the damages could potentially exceed $75,000, even if that could not be determined from the complaint.
· Lucy Webb Hayes Natl. Training School v. Geoghegan: Court granted an injunction in equity requiring a trespasser to leave the plaintiff’s premises because there was no adequate remedy at law. 
· Winter v. Natural Resources Defense Council, Inc.: Leading Supreme Court case setting forth the rule for preliminary injunctions. Court did not grant the preliminary injunction preventing the Navy from using sonar testing because the environmental group failed to prove irreparable harm and public interest/ balance of equities favored the Navy. 
· This was a permissible interlocutory appeal under 28 USC 1292(a)(1)
Litigation Financing → How Lawyers Get Paid
1. Default American Rule → each side pays its own lawyers 
a. FRCP 54(d)(1): unless otherwise provided, prevailing party is awarded costs 
2. How Lawyers Get Paid:
a. Client pays directly (hourly, flat fee, hybrid)
b. Contingency fee arrangement (lawyer takes % of recovery)
c. Third party (insurance, litigation finance, family, corporation, charities, etc.)
d. Salary (non profit, govt agency, in house)
e. Other side pays due to fee shifting; bases for fee shifting: 
i. Common fund: suit results in creation of a common fund from which the lawyer’s fees can be deducted (ex., class action) 
ii. Contract: parties can agree by K that loser pays attorneys fees 
iii. Common law: court has inherent power to sanction bad faith by requiring payment of the other side’s attorneys fees
iv. Statute: state and federal statutes (ex., federal civil rights statutes) 
f. Pro bono 
3. If seeking purely injunctive relief → can’t take the case on a contingency basis 
4. A claim that takes more effort is less likely to be brought unless there’s fee shifting 
5. Ethical rules prevent lawyers from withdrawing for personal financial reasons 
VII.
Pleading
A.
General Rules of Pleading
Rules
1. 28 USC § 2072 (Rules Enabling Act): The Supreme Court has the authority to create procedural court rules in accordance with acts of Congress (not substantive law). 
a. FRCP 1: the purpose of the FRCP is to enable a just, speedy, and inexpensive determination of every action; FRCP should be construed to achieve this objective. 
b. Scope → all civil actions and proceedings in US District Courts 
2. FRCP 2: there is one form of action → the civil action. 
3. FRCP 3: civil action is commenced by filing a complaint with the court. 
a. Procedure also subject to local rules of court
4. FRCP 4: requires giving notice of filing complaint (see Notice)
a. Erie Problem: in fed Q, as long as you file the complaint by the time the SoL ends, you’re on time; however, in a diversity claim, you have to look at state law for the SoL because it is considered substantive for Erie purposes  
5. FRCP 6: computing and extending time, time for motion papers
a. Computing time
b. Extending time
c. Motions, notices of hearing, and affidavits
d. Additional time after certain kinds of service (3 days added)
6. FRCP 7: pleadings allowed; form of motions and other papers
a. Pleadings → specific documents, filed early in the action, identifying the parties and describing their claims and defenses, formal requirements 
i. Main pleadings → plaintiff’s complaint and defendant’s answer 
ii. Complaint → contains one or more claims (claims → description of facts giving rise to the legal conclusion that plaintiff is entitled to a remedy) 
iii. Answer → contains 1) defenses, 2) counterclaims, 3) crossclaims/3rd pty
iv. List of allowed pleadings: complaint, answer to complaint, counterclaim, answer to counterclaim, cross claim, answer to cross claim, third party complaint, answer to third party complaint 
b. Motions → request for judicial action/court order
i. Requirements: (1) in writing unless made during a hearing or a trial (b) state w/ particularity the grounds for seeking the order, (c) state the relief sought
ii. Written explanation of why a motion should be granted/denied is a brief 
1. Also sometimes called memorandum of points and authorities 
7. FRCP 10: form of pleadings
a. Must have caption w/ court’s name, title, file number, Rule 7(a), parties
b. Numbered paragraphs, separate statements
c. May adopt other sections by reference, may attach exhibits that are considered part of the pleading
8. FRCP 11: standards of professional conduct (ethical limitations on pleading) 
a. Signature (must be signed by attorney)
b. Representations to the court (good faith and diligence; atty’s guarantee to court) 
i. Good faith/no improper purpose
ii. Legal accuracy; legal arguments are warranted by 1) existing law 2) non-frivolous argument to change the law 
iii. Factual accuracy; need evidentiary support for allegations
1. Don’t need actual evidence yet; just likely evidentiary support
iv. Factual accuracy; need evidentiary support for denials 
v. Note → Attorney has an affirmative duty to reasonably investigate the truth of what’s being asserted in pleadings signed by the attorney  
c. Sanctions (if this rule is violated, courts can impose sanctions) 
i. 11(c)(1) → lawyer, client, 3rd parties, or all 3 can be sanctioned
1. Court can hold the entire firm liable for sanctions 
2. Court not required to impose sanctions (“may” use sanctions)
ii. 11(c)(2) → motion for sanctions must be a separate motion 
1. Must serve it on the other side prior to being filed
a. In practice → would meet and confer (not required) 
b. Judges don’t like these motions 
2. Other side has 21 days to correct
3. Courts can award the prevailing party the reasonable expenses 
iii. 11(c)(3) → court can, on its own initiative, issue an OSC re sanctions to a party/lawyer (court can’t just impose sanctions, OSC must come first)
iv. 11(c)(5)(a) → prohibits sanctioning the client when the gist of the violation is the lawyer’s failure to know the law
v. Court awards minimum sanctions necessary to deter repetition 
vi. Filing an unwarranted mtn for sanctions could subject YOU to sanctions
d. Inapplicability to discovery 
9. Methods of promoting and regulating ethical conduct by attorneys
a. Within the current lawsuit
i. Sanctions by presiding judge (FRCP 11, 26(g), 30(g), 37, inherent powers, contempt, state court rules, 28 USC 1927 etc.) 
ii. Reputation 
b. Outside the current lawsuit
i. Criminal law (ex., perjury)
ii. Tort law (ex., malicious prosecution, legal malpractice)
iii. Professional discipline by state bar (ex., disbarment, suspension, admonishment, etc.) 
iv. Reputation 
Cases
· Haddle v. Garrison: Court found the complaint stated a claim for relief and denied the D’s motion under 12(b)(6); conspiring to fire an at-will employee in retaliation for obeying a subpoena may give rise to a claim for damages under 42 USC 1985(2). 
· Walker v. Norwest Corp.: Lawyer was sanctioned under 11(b)(2) for submitting a diversity complaint when it clearly on its face was not diversity jx; he was notified by the other side and then he ignored and doubled down.
· Christian v. Mattel, Inc.: Lawyer filed a clearly baseless copyright lawsuit regarding a knockoff Barbie toy; although it appeared to be a clear 11(b)(3) violation, the 9th Cir. reversed the award of sanctions b/c the trial judge failed to clarify that the sanctions were based solely on the pleadings before the court and not the lawyer’s unprofessional conduct outside the scope of the rule.  


B.
The Complaint 
Rule:  Each claim for relief in the complaint must contain (1) a short and plain statement of grounds for jx (2) a short and plain statement of the claim showing that the pleader is entitled to relief (3) a demand for relief sought (FRCP  8(a)). 
Rules
1. Complaints are written statements by a lawyer describing claims (not evidence)
a. Notice pleading vs. fact pleading (use TWIQBAL now)
2. FRCP 8(a): each claim must reach each of the three requirements
a. Jx - subject matter jx, pjx, venue 
b. Statement of the claim - legal theories + elements, facts to satisfy each element 
c. Demand for relief - what remedy do they want/are entitled to
3. The mechanism for enforcing 8(a) is a motion to dismiss under FRCP 12(b)(6)
a. 12(b)(6): mtd for failure to state a claim upon which relief can be granted
b. 12(b)(6) test under TWIQBAL (current Majority rule) 
i. View the complaint in the light most favorable to the plaintiff, except:
1. Disregard conclusory allegations
2. Determine if remaining allegations tell a plausible story of liability
c. Conclusory allegations → court looks only at facts, not legal conclusions
i. Needs to be more than a formulaic recitation of the elements 
ii. Example Haddle → “D was employed and D was fired” (fact); “D’s property was injured” (legal conclusion) 
d. Plausibility → not the same as probability, judges use common sense/experience
e. Bottom line → P drafts a complaint that meets 8(a); D challenges it w/ 12(b)(6)
4. FRCP 8(d)(2-3): you can plead alternative/inconsistent claims and defenses
a. Ex: “I had a written contract;” “I had an oral contract;” “Promissory estoppel” can all be alleged in the same complaint on the same facts 
5. FRCP 9: certain types of claims in complaints need to be plead with particularity
a. 9(b): In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally. 
i. Plausibility under 8 and particularity under 9 are two separate requirements → if you have a fraud claim, you must satisfy both 
Cases
· Bell v. Novick Transfer Co.: Illustrates prior 12(b)(6) standard; a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.
· Bell Atlantic Corp. v. Twombly: Overturns Conley as the standard for pleading, pleading requires enough facts to state a claim to relief that is plausible on its face (must be more than merely conceivable); applied only to antitrust actions. 
· Ashcroft v. Iqbal: Court extended the Twombly test for 12(b)(6) motions to all cases (not just antitrust); requires 1) disregarding conclusory allegations 2) plausibility. 
· Stratford v. Zurich Insurance Co.: Court found Z’s fraud counterclaim was deficient under 9(b) (failed to identify the fraud with sufficient particularly); court found it requires they state the 1) time, 2) place, and 3) nature of the alleged misrepresentations to the party accused of fraud (specific info). 


C.
Responding to the Complaint 
Rule: D must respond to the complaint to avoid default; D may choose how to respond. 
Rules
1. Default and Default Judgment: occurs when D fails to respond to the complaint 
a. FRCP 54(c) & 55 (governs getting entry of default + default judgment) 
i. Default: clerk officially notes the default on the case’s docket 
ii. Entry of Default Judgment: document that actually says P wins and concludes the case (judgment: order that ends the case)
2. Settlement and Dismissal: P can voluntarily dismiss w/ or w/o settlement 
a. FRCP 41(a)(1) allows for dismissal by stipulation (usually follows settlement) 
b. P dismiss w/o a court order by filing 1) notice of dismissal before opposing party serves an answer/MSJ or 2) a stipulation signed by all parties who have appeared 
c. Usually w/o prejudice (P could choose to file again) 
i. However, if P has previously dismissed an action w/ the same claim, the dismissal = adjudication on the merits; w/ prejudice 
3. Pre-Answer Motions: D can choose to file a number of dispositive pre-answer motions
a. These motions must be filed and served w/in the same time period as FRCP 4
i. Filing a pre-answer motion gives you more time to answer if the court denies your pre-answer motion (default is 14 days, 12(a)(4)) 
ii. Motion to dismiss (FRCP 12(b)): D can move to dismiss on the following grounds: (1) lack of subject matter jx; (2) lack of pjx; (3) improper venue; (4) insufficient process; (5) insufficient service; (6) failure to state a claim upon which relief can be granted; (7) failure to join a party under FRCP 19
iii. When to assert the waivable defenses → b2-5 waived unless asserted at the first available opportunity, which is either (1) FRCP 12 motion or (2) first responsive pleading (answer) 
1. If mtn is denied, can’t raise waivable defense again in answer
iv. Motion for a more definite statement (FRCP 12(e)): Rare; party can request a more definite statement prior to filing an answer; used when the complaint is so vague you can’t figure out how to respond to it; need to identify defects and explain what detail is needed; opposing party has 14 days to correct/explain defects before court strikes complaint 
v. Now → D will either file motion to dismiss or wait until discovery
b. Motion to strike (FRCP 12(f)): narrowly directed motion to dismiss at particular parts of the allegations (uncommon; only applies to pleadings) 
i. Two things you can strike → 1) insufficient defense 2) redundant, immaterial, impertinent, or scandalous matter 
1. “Insufficient defense” → interpreted to allow striking of parts of claims or parts of a request for relief
ii. Court can strike a pleading on its own anytime; time for parties is 12(f)(2)
c. FRCP 12(d) → if on a motion for 12b6 or judgment on the pleadings, matters outside the pleadings are presented to the court, the motion must be treated as a motion for summary judgment (these motions require only the pleadings) 
d. FRCP 12(g)(1) → a motion under this rule can be joined with any other motion allowed under this rule; can only make 1 motion under this rule, so if two 12(b) defenses apply, you must put them both in the initial motion otherwise you waive 
i. 12b(1, 6/7) can’t be waived (but the rest of them can) 
ii. You can’t file successive FRCP 12 motions (first and only)
4. Motion for judgment on the pleadings (FRCP 12(c)): not pre-answer; rare
a. Effectively a post-answer version of the 12(b)(6) motion → subject to the same TWIQBAL standard for failure to state a claim; comes after all pleadings 
b. Court can only look at the pleadings (no outside documents, see 12(d))
5. Answer: D’s response to the allegations via answer is governed by FRCP 8(b)
a. Consists of: 1) denials 2) affirmative defenses 3) potentially new claims 
i. Denials → “that’s not what happened” 
ii. Affirmative defenses → “even if X happened, I win because Y”
1. Includes 12(b); 8(c)
b. Timing of answer: governed by 12(a) (w/in 21 days of service unless waiver)
c. Responding to allegations: 
i. Admit 8(b)(1)(B)
ii. Deny 8(b)(1)(B)
iii. Admit in part, deny in part 8(b)(4)
iv. Lacks sufficient knowledge or information to admit or deny 8(b)(5)
1. Function → same as a denial 
v. Silence or non-denial 8(b)(6)
1. Function → same as an admission
d. 8(b)(3) → general denial of everything is technically allowed, but only if it is in good faith and is a true denial of literally every word (doesn’t happen in practice)
e. Joinder of counter/cross claims governed by FRCP 13 & 14
6. Reply to an Answer → Rule 7(a)(7) states that a judge can order that a party reply to the answer (in practice → this never happens, Dudovitz has never seen it happen) 
Cases
· Zielinski v. Philadelphia Piers, Inc.: D responded to the complaint by generally denying everything in a paragraph in his answer; D should not have denied everything b/c certain small facts were true; court required D to admit something that was not actually true at trial b/c D failed to property admit/deny in the answer; D could have avoided estoppel by specifically admitting in part and denying in part individual allegations. 
Hypotheticals
· Allegation: D scraped P’s car.  D’s Knowledge: D did not go to campus that day. Potential Answers: “Denied.” (saying anything else is too much).


D.
Amending Pleadings
Rule: Amendment of the pleadings before trial is permissible if it complies with FRCP 15.
Rules
1. Amendment is permitted to fix mistakes/update info/add new info (claims, parties, etc.)
2. Policy tension → we want litigation to be fair vs. we want litigation to be efficient
3. FRCP 15(a): amendments before trial 
a. You can amend once without permission as long as you do it w/in (a) 21 days after service (all pleadings) or (b) 21 days after service of responsive pleading or pre-answer motion, whichever is earlier (for pleadings that require response)
b. In all other cases, you can only amend with the other party’s consent or the court’s leave (but can do it as many times as you’re able to get permission for); court should freely give leave when justice requires (err in favor of granting leave) 
i. Goal of the court is to resolve cases on the merits (fairness) 
ii. Amendment requires 1) amender has a good reason for needing to amend (“bad faith”) 2) change won’t hurt the other side too much (“prejudice”) 
c. Deadlines for responding to amended pleading found in 15(a)(1)(3)
4. FRCP 15(c): permits relation back of amendments 
a. 15(c)(1)(B): relation back is allowed if the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out - or attempted to be set out - in the original pleading 
b. This solves the problem when P wants to amend the complaint to add a claim based on new information found in discovery, but the statute of limitations to file such a claim has already run - claims relating out of the same transaction or occurrence will “relate back” to the original filing date; no SoL problem!
Cases
· Beeck v. Aquaslide ‘N’ Dive Corp.: P sued D in products liability action; D initially admitted it manufactured the product but later found out the actual product which caused P injury was a counterfeit; court permitted D to amend his answer to deny liability even though it was too late for P to sue the true manufacturer b/c both parties were at fault. 
· Moore v. Baker: Court denied relation back of the amendment b/c medical negligence which occurred during a surgery and its post-op care was a different incident than the pre-surgery lack of informed consent (incident giving rise to original complaint). 
· Bonerb v. Richard J. Caron Foundation: Court granted relation back of the amendment b/c P’s personal injury arose from the same incident (basketball game) as his original claim of counseling malpractice. 
· Why were Bonerb and Moore decided differently? Timing in the litigation was different (Moore D had already moved for summary judgment, but in Bonerb it was before discovery had finished)


VIII.
Discovery
DISCOVERY IS THE COLLECTING AND EXCHANGING OF INFORMATION 
POLICY GOAL → NO TRIAL BY AMBUSH 
Typical Timeline of Discovery
1. Complaint and service (Rule 8, 4)
2. Parties’ conference and discovery plan (Rule 26(f))
3. Initial disclosures (Rule 26(a))
4. Scheduling order (Rule 16(b))
5. Party discovery (Rule 26-35)
6. Exchange of experts’ reports and expert depos (Rule 26(a)(2), (b)(4))
7. Pretrial disclosures (Rule 26(a)(3))
8. Final pretrial order superseding the pleadings (Rule 16(e))
Overview
· Disclosure → governed by Rules 16 and 26 
· Parties affirmatively disclose info w/o being asked
· There are several points throughout the litigation where the parties are required to share information w/o the other side asking 
· This is unique to federal court (state court doesn’t have disclosure) 
· Discovery → governed by Rules 26-37 and 45 
· Parties can request info from each other and non-parties
· Lawyer has tools they can use to request info (this is discovery) 
· Rule 16 governs pretrial conferences, scheduling, and management of discovery
· Rule 26 contains numerous general provisions on discovery and disclosures 


A.
Disclosures
Rule: The parties are required to make disclosures at certain times during litigation (Rule 26(a)). 
Rules
1. Initial Disclosures 
a. First step: early meeting of counsel under 26(f) 
i. Parties agree on a discovery timeline at least 21 days before the scheduling conference w/ the judge; usually right after the answer is served 
ii. W/in 14 days of this meeting, the parties file a joint scheduling report
b. Within 14 days of the conference, parties begin initial disclosures under 26(a)(1)
i. Categories of info required by 26(a)(1) → names/addresses/phone numbers of witnesses party may use to support its claims or defenses; copy of documents party may use to support its claims or defenses; computation of damages 
ii. Only need to produce things you may use to support your claims or defenses (don’t need to produce things that aren’t helpful for you!) 
iii. 26(a)(1)(B) exempts certain cases from initial disclosures 
c. Duty to supplement initial disclosures if something comes to light later 26(e)
i. Rule 37(c)(1) → enforcement for failure to disclose/supplement, you will be barred from using evidence unless substantially justified or harmless 
1. Rule 11 imposes duty on lawyer to investigate 
d. Parties then have the scheduling meeting with the judge 16(b) 
i. Judge then issues the scheduling order setting out key dates in the case (deadlines), stamped & official; parties contribute 
2. Expert Disclosures are required under 26(a)(2) (see section below on expert testimony)
3. Pretrial Disclosures are required under 26(a)(3); required to disclose anything that may be used at trial 30 days before trial 


B.
Tools of Discovery
Rule: In addition to required disclosures, parties can use tools of discovery to discover evidence. 
Rules
1. Party discovery requests cannot be sent before 26(f) meeting and after discovery cutoff set by the judge in 16(b) order 
a. Strategy dictates order (docs first? depo first? depends on case) 
2. Requests for Production (Rule 34) 
a. Unlimited amount, 30 days to respond, can also inspect land/tangible things/ESI
b. Must produce them as they are kept or organized as to category, must produce in a “reasonably usable form”, no need to produce in more than one form 
3. Interrogatories (Rule 33)
a. Limited to 25 per party (can get leave of court to file extra)
4. Requests for Admission (Rule 36)
a. Unlimited, a party does not have to admit a fact b/c one witness says it’s true; there needs to be more of a basis then just rumors to admit something is true; if you need more info you don’t have to admit; only used against parties; used to get undisputed issues out of the way 
b. If you fail to respond to RFAs, they can be deemed admitted by the court 
5. Depositions (Rules 27-32)
a. Limited to 10 per side 30(a)(2), 7 hours each 30(d)(1)
i. 30(d)(1) → exception to 7hr rule if other person impedes/delays the depo
b. 30(a)(1) Can depose “any person, including a party” 
i. Notice of deposition for party 30(b)(1); subpoena for non-party 45
c. To take a depo of an organization 30(b)(6) (PMK Depo)
d. Witness answers question despite objection by counsel; unless answer calls for privileged information 30(c)(2)
i. “Object and instruct not to answer” if the Q calls for privileged info
ii. Judge reviews record later and rules on objections (fed ct: magistrate) 
e. Can be taken over phone/video; can be via written Q (Rule 31; never happens)
f. 30(d)(3)(A) → can move to terminate/limit depo if it is being conducted in unreasonable bad faith (this is the nuclear option; normally just wait for court) 
6. Physical and Mental Examinations (Rule 35)
a. Need to go to court first and have a showing of good cause 
7. Subpoenas (Rule 45) → used to depose/request production of a non-party 
Hypotheticals
· Hypo (Haddle): alleges emotional injuries, identifies psychologist, defendant seeks to have him examined by a separate psychologist; the court will likely grant this request because P alleged emotional injuries 
· Hypo (Haddle): serves a 30b6 notice, asks for PMK re human resources and employee evaluations; depo goes from 9-5 w/ a one hour break, counsel objects a lot, lawyer hasn’t finished asking questions → what can the lawyer do?
· 30(d)(1) → exception to 7hr rule if other person impedes/delays the depo
· What if the lawyer starts asking unrelated questions to the 30b6 notice? Deponent’s counsel can object, but normally not instruct not to answer unless it’s really bad faith by opposing counsel 


C.
Scope of Discovery
Rule: Discovery is limited in scope by 1) relevance 2) proportionality 3) privilege 4) privacy 5) the work product doctrine (Rule 26(b), (c)).
Rules
1. Information w/in the scope of discovery need not be admissible at trial (different rules). 
2. Courts can limit discovery through protective orders (26(c)). 
3. Relevance (26(b)): discovery must be relevant to any party’s claim or defense 
a. Relevant info would tend to prove or disprove something that substantive law says matters w/re to a claim or defense at issue in the case (26(b)(1)) 
b. Broad presumption in favor of discovery of relevant information 
4. Proportionality (26(b)): discovery must be proportional; balancing test
a. Factors: importance of issues at stake, amount in controversy, access to information, parties’ resources, importance of discovery, whether the burden outweighs the benefit
b. Need actual reasons, not just a boilerplate claim that it’s burdensome 
c. General Rule: party responding to a discovery request will bear the costs
i. Exception:  Courts have discretion to shift costs to propounding party under 26(c)(1)(B), court can issue order, for good cause, to protect party from annoyance, embarrassment, oppression, or undue burden or expense, by specifying the terms of discovery including time and place or the allocation of expenses (see Oxbow) 
5. Privilege (26(b)(1)): parties are not entitled to discover privileged info, even if relevant; prevents parties from discovering info from certain sources (not the info itself)
a. Attorney-Client Privilege: Party need not reveal what client/lawyer told each other in the course of requesting or providing legal advice if their communication was kept confidential and the privilege was not waived
i. Protects the communication, not the underlying facts (may be discovered through methods that do not involve disclosure of the communication) 
ii. Waived by (1) affirmatively putting it at issue (2) producing doc/testifying 
iii. 26(b)(5)(A): when a party withholds information otherwise discoverable by claiming that the information is privileged, the party must: (i) expressly claim the privilege (ii) describe the nature of the things not produced or disclosed, and do so in a manner that, without revealing information itself privileged or protected, will enable other parties to assess the claim (privilege log) 
iv. Inadvertent disclosure (26(b)(5)(B)): process for clawing back an accidental disclosure of privileged information; does not guarantee that inadvertent disclosures are not a waiver of privilege
6. Privacy: right to discovery can be limited by the right to privacy; balancing test 
7. Work product doctrine (26(b)(3)): similar to privilege, not discoverable
a. Presumptively protected  
i. 26(b)(3)(A) → work product is ordinarily protected (presumption)
ii. Requirements: 1) document or other tangible thing, 2) prepared in advance of litigation 3) prepared by or for party or its representative
iii. If yes, then it is presumptively protected
b. Production despite presumptive protection  
i. 26(b)(3)(A)(i) & (ii) → may be discovered if otherwise discoverable and the party shows it has substantial need and cannot w/o undue hardship obtain their substantial equivalent by other means (exception) 
ii. Test: 1) substantial need 2) undue hardship 
iii. If yes, it will be produced despite presumption, unless (see step 3) 
c. But protected in almost all cases if:
i. 26(b)(3)(B) → can’t disclose attorney opinion work product 
ii. Would the material reveal the a) mental impressions b) conclusions c) opinions d) or legal theories of counsel?
iii. If yes, then protected from discovery in almost all cases
d. 26(b)(5)(A&B) → apply to work product (privilege log/clawback)
e. Investigators (acting as agents of attorneys) are within the work product doctrine
Cases
· Favale v. Roman Catholic Diocese of Bridgeport: P’s core claim was for sexual harassment; court determined info related to the accused’s anger management problems was not relevant and therefore not discoverable; requested info not relevant to claims. 
· Cerrato v. Nutribullet, LLC: Requested information was relevant and unprivileged, but the court limited/re-framed P’s requests to make them proportional (time constraints). 
· Wagoner v. Lewis Gale Medical Center: Information was discoverable and relevant; court found it was not proportional even though the cost of producing the discovery outweighed the possible recovery of the lawsuit (court said that the party could have a better ESI storage system; expensive does not automatically mean burdensome).
· Rengifo v. Erevos Enterprises, Inc.: P’s right to privacy outweighed D’s right to discovery; court issued protective order re P’s immigration status in an employment case.
· Hickman v. Taylor: Attorney interviewed witnesses prior to litigation who later became unavailable; court found some of his information pertaining to these interviews was protected by the work product doctrine; not entitled to attorney’s mental impressions.
· Oxbow Carbon v. Union Pacific Railroad: P did not meet its burden of showing the discovery was not proportional; P focused only on the cost of the discovery and not the other proportionality factors. 
Hypotheticals
· Which requests would reveal attorney’s mental impressions? 
· List all witnesses from the accident (least likely) 
· List all witnesses interviewed by counsel (less likely) 
· Describe all statements made by witnesses to counsel (less likely) 
· Describe counsel’s evaluation of value of witness at trial (very likely)
· Describe what you would accept to settle the case (very likely) 
· See example proportionality hypo on powerpoint (March 16, 2020)
· A - amount in controversy requirement, maybe weighs in favor of the P 
· B - courts can weigh this fact in proportionality analysis; in some cases the importance of the litigation goes beyond P’s recovery in their individual case
· C - parties’ relative access to the information, fact weighs against the P
· D - weighs in favor of P’s; relevant to parties access to relevant information, also the importance of the discovery in resolving the issues
· E - relevant to burden/expense vs. benefit; cost is a consideration but does not automatically make it burdensome on D; compare to value of P’s case


D.
Expert Discovery
Rule: Testifying and non-testifying expert discovery is governed by specialized procedures that differ from the rules for fact witness discovery. 
Rules
1. 2 Key Questions: (1) is it a fact witness or an expert witness? (2) if an expert, is it a testifying expert or a non-testifying (consultant) expert?
a. Limit on discovery depends on whether expert is testifying or not 
2. Expert witness: person whose testimony will, because of expert’s specialized knowledge/skills/experience/training/education, assist the trier of fact in understanding the facts and reaching a conclusion about a contested issue in the case 
a. 26(a)(2)(B): expert witness is one retained or specially employed to testify 
3. Identity and info of fact witness must be disclosed; expert treated similar to work-product
4. Testifying Experts 26(a)(2) → duty to disclose identity of experts who a party may use at trial 90 days before trial, defines expert witness, defines who needs to provide an expert report documenting the opinion, non testifying experts don’t need to be disclosed
a. Drafts of expert reports are protected by work product doctrine
b. Expert witness can be deposed 
5. Non-Testifying Experts 26(b)(4) → can only get discovery from non testifying experts in exceptional circumstances (presumptively protected) 
Cases
· Thompson v. The Haskell Co.: Exceptional circumstances favored disclosure of a non-testifying psychology expert’s report; information could not be replicated; plaintiff put her mental state at issue by bringing a claim for emotional distress damages. 
· Chiquita International Ltd. v. M/V Bolero Reefer: Non-testifying expert’s report was protected by work product; the report could have been duplicated by the other party; underlying discoverable information in the report needed to be produced still; expert was not a fact witness simply b/c he examined the boat.


E.
Discovery Abuse 
Rule: Court has ways to sanction and punish parties who abuse the discovery process.
Rules
1. Rule 26(g): focuses on integrity of the discovery process; permits sanctions for noncompliance with the certification (signature) requirement of discovery; rarely invoked; can be imposed by the court on its own initiative.  
2. Rule 37: two broad categories of discovery sanctions 
a. Available immediately: 
i. (c) failure to disclose, supplement, or admit
1. If a party fails to disclose a witness, not allowed to use that witness unless the failure was substantially justified or harmless
ii. (d) failure of a party to attend its own depo, serve answers, or respond to a request for inspection 
iii. (f) failure to participate in framing the discovery plan 
b. Available after motion process: (a), (b) compelling disclosure or discovery 
i. Objections to discovery don’t go before the court without motion under 37 
ii. On a motion for sanctions, court can alternatively or in addition decide to award attorney’s fees, inform the jury of the party’s failure, or impose any other sanctions in 37(b)(2)(A)
3. Motion to Compel: process for seeking sanctions under Rule 37(a)-(b)
a. P propounds discovery, D responds by producing some info while objecting to some requests, P thinks it is entitled to additional documents
b. P initiates meet and confer w/ D to discuss (37(a)(1))
c. If parties still can’t agree, P files motion to compel to get D to produce additional documents (37(a)(3)(B)(iv))
d. After briefing by both sides, the court decides D’s objections are invalid and orders D to produce additional documents
i. Court decides whether to order D to pay P’s fees and costs in connection with the motion (37(a)(5)) 
e. If D fails to comply with the court’s order compelling production of additional documents in response to P’s RFP, P may file motion for sanctions (37(b)(2))
f. Responding Party’s Options:
i. Respond to P’s RFP by producing responsive documents
ii. Produce what is properly requested, object to what you think need not be produced, and do nothing else
1. Wait and see if they initiate meet and confer or move to compel 
2. May decide to produce more at any of these stages
iii. Seek a protective order from the court (26(c)) (D is proactive) 
1. Must meet and confer w/ P first (26(c)(1))
2. Costs and fees are governed by 37(a)(5); 26(c)(3)
3. Can also seek a protective order to protect a witness from deposition
4. Failure to Preserve ESI (Rule 37(e)): duty to preserve relevant ESI in advance of pending or probable litigation; failing to do so creates possibility of spoliation sanctions
a. Spoliation: loss or destruction of evidence (common law term) 
b. Case law governs the duty to preserve prior to filing; FRCP kicks in and creates a duty to preserve as soon as litigation is pending
c. Now common for companies to implement a litigation hold 
d. Adverse inference instruction (possible sanction for spoliation): jury is instructed to infer in a light most negative to the party who destroyed the evidence; assume the evidence was unfavorable to the party responsible for loss
i. FRCP 37(e) - if ESI that should have been preserved is lost b/c a party failed to take reasonable steps to preserve it and there’s no way to restore it or replace it, the court can, if it finds prejudice, order measures no greater than necessary to cure the prejudice; only upon a finding of intent to destroy the ESI can the court: 1) presume lost info was unfavorable 2) adverse inference instruction c) dismiss or enter default
1. Need intent for these serious sanctions 
Cases
· Zubulake v. UBS Warburg LLP: UBS failed to update its litigation hold, destroyed relevant evidence, and breached its duty to preserve documents both prior to and during the litigation; sanctioned for discovery abuse under 37(e); lawyer had a duty to follow up on the data retention policies of his client and ensure they were preserving evidence. 
· Mueller v. Swift: Taylor Swift assault case; M committed spoliation by destroying the whole recording of his conversation; court did not find he intended to do it so they did not provide an adverse inference instruction; court imposed an evidentiary sanction allowing the attorneys to cross examine M about his spoliation and let jury decide. 
· Security Nat’l Bank v. Abbott Laboratories: Court sanctioned lawyer who made lots of meritless objections by requiring him to make a training video about how to act in a deposition and share it with his firm (LOL); example of unique sanction. 


IX.
Resolution Without a Trial
	QUESTION
	56 (MSJ)
	12B6 (MTD)
	12C (MJP)

	Who can bring?
	P or D 
	D only
	P or D

	When can you bring it?
	Any time until 30 days after close of all discovery 56(b)
	Pre-answer, after complaint 
	After pleadings are closed 

	Legal standard?
	Movant must show no genuine dispute as to any material fact and is entitled to judgment as a matter of law 56(a) 
	Twiqbal, stating a claim on the face of the complaint
	Twiqbal

	What is it testing?
	Whether we need a trial, whether there’s evidence going both ways (disputed lrofs)
	Legal sufficiency of the complaint (whether it alleges a claim under 8a2) 
	

	What record does the court consider?
	Evidence put forth by parties
	Looks solely at the allegations in the complaint 
	Looks solely at the allegations in the pleadings 

	What happens if it is granted?
	Judgment on the merits, no trial 
	Case dismissed, no discovery 
	




A.
Forms of Resolution
Rules
1. Default and default judgment (Rule 55): 2 step process used when party fails to respond to lawsuit; party requests default, clerk enters it, and party seeks default judgment and obtains judgment on the merits (as long as P can present some proof). 
a. Rule 60 allows courts to reopen defaults for resolution on the merits if the party in default shows good cause
2. Dismissal (Rule 41): both voluntary and involuntary
a. Settlement: parties will stipulate to voluntary dismissal upon settling 
3. Alternative dispute resolution:
a. Mediation: neutral party helps settle the case
b. Arbitration (see FAA): parties litigate case before arbitrator, make rules
Cases
· Peralta v. Heights Medical Center: No entry of default where D was not properly served with the lawsuit; constitutional requirement of notice. 


B.
Summary Judgment
Rule: Either party can move for summary judgment any time until 30 days after the close of discovery (Rule 56). 
Rules
1. Standard (56(a)): the moving party must show there is (1) no genuine dispute as to any material fact (2) entitled to judgment as a matter of law
a. Court’s function is “dispute finding” rather than dispute resolution (no trial by affidavit) 
2. Analysis: (1) who has the burden of proof at trial (2) who is moving for SJ?
a. MSJ by Party w/o Burden of Proof at Trial (usually D)
i. Moving party (D) must show either 1) D has evidence disproving the claim or 2) identify those issues on which P cannot meet its burden of proof at trial; only need to show P fails to meet the burden on one element
1. D could also affirmatively demonstrate by evidence there is no triable issue of fact as to each element of an affirmative defense
ii. Nonmoving party (P) → P has to show specific evidence showing that P might win on each element of each claim at trial
b. MSJ by Party w/ Burden of Proof at Trial (usually P) 
i. Moving party (P) must meet burden of proof on each element of the claim 
ii. Nonmoving party (D) → only need to offer up enough proof to knock out one element in order to prevail at MSJ (factual dispute) 
1. D can carry the burden of proof if it’s an affirmative defense
3. Record on Summary Judgment (56(c)): preview of evidence that would be at trial
a. (c)(1)(A): consists of materials in the record such as depositions, documents, ESI, affidavits or declarations, stips, admissions, rog answers, or other materials; does not include allegations in the pleading
i. Requires specific cites to parts of the record (court need only consider cited materials per (c)(3)) 
b. (c)(2), (4): affidavits must be based on personal knowledge and set out facts that could be presented as admissible evidence
i. Submitted and signed by P, identify P, should state how P interacted w/ D, state specific date/time/locations, why they’re suing 
c. (c)(2): courts cannot consider evidence that could not be presented in an admissible form at trial; burden is on proponent of the evidence to show it would be admissible at trial (ex., no hearsay) 
4. 56(d): if nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opinion, the court may 1) defer considering the motion or deny it, 2) allow more time, 3) issue any other appropriate order
5. Partial summary judgment (56(a)): court can grant MSJ as to each claim/defense or part of each claim/defense
6. Cross motions for SJ - sometimes both sides actually agree on all the material facts (no disputes) but there’s still a legal dispute, parties file 2 cross motions for SJ and judge rules on the law (considers the motions together) 
a. Typically comes up if there’s no rule established in your jx, circuit split
b. If they are true cross motions, only one side can win (judge picks a side)
c. Judge can also choose to go to trial if he finds there is a factual dispute (denies both cross motions for SJ) 
7. Court must view the evidence in the light most favorable to the non-moving party. The non-moving party’s evidence must be specific enough to controvert the moving party’s. 
a. Party opposing MSJ doesn’t automatically lose because it submitted no evidence; moving party still needs to be entitled to judgment as a matter of law 
8. BOTTOM LINE:
a. Prevailing on MSJ requires 1) no genuine dispute of material fact AND 2) movant is legally entitled to judgment
b. Defeating an MSJ requires 1) genuine dispute of material fact OR 2) movant is not legally entitled to judgment OR 3) more time needed for discovery 56(d)
Cases
· Celotex Corp v. Catrett: Overruled the old Adicke standard for summary judgment; asbestos case; sufficient for D, who did not have the burden of proof at trial, to point to the absence of P’s evidence to prevail at MSJ; burden on moving party may be discharged by showing the court that there is an absence of evidence to support the nonmoving party’s case.
· Tolan v. Cotton: Police shooting case; summary judgment was improperly granted b/c the trial court erroneously resolved the disputed evidence in favor of the moving party; there were genuine disputes as to material facts and the case should go to trial. 
· Bias v. Advantage International, Inc.: Basketball player cocaine case; court granted summary judgment even though both sides presented evidence because the evidence offered by the nonmoving party did not specifically contradict the moving party’s evidence. 


X.
Trial
How a Standard Trial Works
1. P’s case in chief (prove the prima facie case by a preponderance of evidence)
2. D’s case in chief (refuting P’s case + proving affirmative defenses) 
3. P’s rebuttal (responds to D’s case in chief)
4. Closing arguments from both sides
5. Jury instructions given by judge
6. Last chance to move for judgment as a matter of law under Rule 50
7. Case is formally submitted to the jury (only happens once all evidence has been heard)
8. Jury deliberation (jury’s private discussion)
9. Jury verdict (jury’s decision)


A.
Jury Trial Right 
Rule: The parties have a right to a jury trial under the 7th Amendment if (1) at least one party timely asks for a jury; and (2) it is a case of the sort in which the parties are entitled to a jury. 
Rules
1. 7th Amendment → right to a trial by jury preserved in civil cases exceeding $20
a. Governed by federal law even in diversity cases (7th > Erie)
b. 7th is not incorporated to the states; most states have their own form of this right
c. MSJs are constitutional - if you weren’t entitled to trial, you aren’t entitled to jury
2. Element 1 → Demand for Jury Trial
a. Rule 38: right to demand a jury trial; procedure for doing so 
i. 38(d) failing to timely demand waives the right to a jury trial (w/in 14 days of service of the last pleading); safest to include in the pleading 
b. Rule 39(b) says the court can order a jury trial on a motion even if a party fails to demand; party needs to file a motion under this section asking the court to try the issue to the jury anyways; courts are split on how lenient they are with applying it 
3. Ex., if counsel makes an error and fails to demand on time 
4. Element 2 → Cases Entitled to a Jury Trial 
a. Historically: jury in courts of law, but not equity (now merged under Rule 2) 
i. 7th Amendment: preserves right for those cases eligible at common law
b. General Rule: if you would have had a jury historically (pre-1791), your case has the right to a jury now (look at the remedy sought)
i. If damages, jury; if injunction/declaration/equitable relief, no jury
c. If your claim did not exist pre-1791: (1) look at closest historical analogy (2) look at remedy sought (second factor is more important)
d. If you have both legal and equitable claims: legal claims are tried first to the jury and any overlapping factual findings will then bind the judge when ruling on the equitable claims 
5. Jury Selection Process
a. Rule 48: (a) jury must have at least 6 and no more than 12 members (b) verdict must be unanimous (c) court can poll the jury on a party’s request or on its own
b. Venire: potential jurors summoned to court; needs to be from a fair cross section of the community; jurors who will hear the case are chosen from venire
c. Voir dire: opportunity to question prospective jurors orally or in writing (or both) to identify unbiased jurors who can fairly decide the case; Rule 47(a)
i. Challenges for cause: unlimited, need to prove juror bias 
ii. Peremptory challenges (47(b)): can strike them for any legal reason 
1. 28 USC 1870 → each party gets 3 peremptory challenges
Hypotheticals
· P sues D for breach of K and seeks both damages and specific performance; P’s right to a jury trial on the damages claim would be preserved, which will decide whether the K was breached; then, say the jury finds the K was breached, that finding binds the judge when ruling on whether to grant/deny specific performance (judge starts by assuming the K was breached) 


B.
Judgment as a Matter of Law
Rule: After the nonmoving party has been fully heard but prior to the submission of the case to the jury, either party is entitled to move for judgment as a matter of law under Rule 50. 
Rules
1. Legal Standard: reasonable jury would not have a legally sufficient evidentiary basis to find for the nonmoving party (functionally identical to MSJ standard)
2. Record: all the evidence presented by both parties at trial
3. 50(a): (1) can bring this motion if a party has been fully heard on an issue during a jury trial; (2) JMOL motion can be made at any time before the case is submitted to the jury 
a. D can move after P’s case in chief, but P must wait for D to present their case
4. 50(b): renewed motion for JMOL; must be filed w/in 28 days after entry of judgment; can only raise an issue in this motion that you previously raised under 50(a) JMOL 
a. Same legal standard as 50(a); legal theory is that you are simply renewing an old motion to avoid violating the 7th Amendment reexamination clause
b. When filing the 50(b) motion, you can (and should) request “in the alternative a new trial under Rule 59” in the same motion (designed to be brought together)
i. Trial court will rule conditionally on the motions so that if he is reversed on appeal the court can simply order a new trial 
5. Unitherm Rule: you cannot appeal the sufficiency of the evidence without having first filed a 50(b) motion, and you cannot file a 50(b) motion without filing a 50(a) motion
a. Why 50(a): 1) avoid violating reexamination clause 2) calls the court’s attention to a deficiency in the evidence when it can still be corrected 
b. Why 50(b): 1) most efficient way of reaching results rather than forcing parties to appeal + judges are more likely to grant this than a 50a motion for that same reason 2) appellate courts want the benefit of the trial court’s fresh take on things 
Cases
· Pennsylvania Railroad v. Chamberlain: Court granted JMOL because no reasonable jury could have found for P because P’s entire case was based on the sketchy testimony of a single witness who was far away from the site of the accident.
· Potential issue w/ this decision → were the judges assessing credibility? 
· Unitherm Food Systems, Inc. v. Swift-Eckrich, Inc.: Party could not appeal the sufficiency of the evidence without first having filed both 50(a) and 50(b) motions. 


C. 
Motion for New Trial
Rule: A party can move for a new trial if there are valid grounds under Rule 59.
Rules
1. Standard for New Trial: any reason for which a new trial has heretofore been granted in an action at law in federal court
2. Grounds for New Trial:
a. Flawed trial procedures  
i. Legal errors by trial judge (jury instructions, evidentiary rulings) 
ii. Attorney misconduct
iii. Jury tampering
iv. Jury misconduct
b. Flawed verdicts  
i. Newly discovered evidence
ii. Jury verdict contrary to the great weight of the evidence (most common)
1. Continuum b/t JMOL and “I would have voted differently”
3. Record: trial evidence + any new evidence (contrast w/ JMOL - trial evidence only) 
4. Timing: 28 days after judgment (same as 50(b); designed to be brought together) 
5. Standard for getting JMOL is higher than new trial (consequences are more drastic)
6. If the verdict winner’s evidence is insufficient as a matter of law but no JMOL was ever made, judge can still order a new trial under 59 (you need 50a to have 50b; if you don’t have a 50a, you can still separately file a 59 motion for new trial) 
7. Rule 59(d) allows the court to order a new trial on its own motion 
Cases
· Lind v. Schenley Industries: Judge inappropriately made credibility determinations which were not a sufficient reason for ordering a new trial; verdict was not contrary to the great weight of the evidence. 
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XI.
Preclusion
A.
Claim Preclusion
Rule: Someone is precluded from bringing a claim in a subsequent lawsuit; also known as “res judicata” or “bar” or “merger” or “the rule against splitting claims.” 
Rules
1. 2 steps: 1) what law governs the preclusive effect of the first judgment 2) applying that law, is the claim precluded?
2. Elements of Claim Preclusion → a claim is precluded in Lawsuit #2 if:
a. It is the same claim asserted in Lawsuit #1
i. Same Claim Requirement: a claim in lawsuit #2 is the same claim as in lawsuit #1 when it could have and should have been asserted the first time
1. Could have: factually + legally possible 
a. Both facts and law need to exist at the time of Lawsuit #1 
2. Should have: two alternative tests
a. Same transaction: claim arises from the same set of facts (majority rule, focuses on events) 
i. Same test as compulsory counterclaim 13a
ii. Variations: transaction or occurrence test; series of transactions or occurrences test
b. Same cause of action: claim represents the same cause of action (focuses on legal theories + whether evidence for the elements of Lawsuit #1 would prove all the elements of Lawsuit #2)
i. Variations: same evidence test, identical elements test
ii. The claim is asserted by the same claimant against the same responding party
iii. “Same parties” req → need the same claimant and same responding party
iv. Includes persons in privity with those parties 
1. Courts aren’t crazy about finding parties to be in privity absent unusual circumstances; as a general matter courts are hostile to it
b. Lawsuit #1 resulted in a valid and final judgment
i. Final → court has entered final judgment (not pretrial or interlocutory)
ii. Valid → court had power to bind the parties (jx) 
1. Pjx over the parties is required in all states
2. Subject matter jx is split, some courts apply preclusion, some don’t
c. The judgment in Lawsuit #1 was on the merits 
i. “On the merits” - a decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits (doesn’t require that the merits were actually decided)
ii. Decisions on the merits → judgment after jury verdict, JMOL, MSJ, involuntary dismissal for failure to prosecute/violation of court rules
1. Dismissal for lack of pjx → NO PRECLUSION
2. 12b6 dismissal → generally precluded but not always; split of authority among states; some fed authority going both ways 
a. If you are allowed to amend, probably precluded
3. Matter on appeal - Majority: precluded; Minority: not precluded
3. Choice of Law: look to the law of the jx that rendered the judgment in the first case (rendering court) and apply that jx’s preclusion law 
a. Full faith and credit clause requires states to respect other states’ judgments
b. 28 USC 1738: requires federal courts to comply w/ full faith and credit 
c. When fed ct is sitting in diversity jx, Erie requires the fed ct apply the preclusion law of the state in which it sits (preclusion is substantive, Erie applies)
i. Fed ct sitting in diversity would apply state law, so if that’s what happens in the first lawsuit, the second lawsuit must apply that state’s law 
ii. Fed ct sitting in fed Q would apply fed law - 2nd lawsuit applies fed law
4. If you fail to assert a compulsory counterclaim under 13, you will be barred from bringing it in a second lawsuit (some courts say it’s b/c CP, some don’t)
5. Preclusion is an affirmative defense - can raise it in a motion to dismiss (courts may consider it a summary judgment); can definitely raise it in the answer (8c) 
6. Goals: promoting efficiency + reducing inconsistent verdicts 
Cases 
· Frier v. City of Vandalia: First lawsuit was a replevin action; second lawsuit was a constitutional challenge; court found the second lawsuit was barred by claim preclusion b/c Frier could have and should have brought the claims in the first lawsuit (court applied the transactional approach to determine these were the same claim). 
· Semtek Int’l Inc. v. Lockheed Martin Corp.: When determining whether a claim is precluded, the second ct looks to the preclusion law of the rendering court (first ct). When the first ct was a fed ct sitting in diversity, it was required by Erie to apply that state’s law, thus the second ct must apply that state’s law as well (not federal law). 
· Taylor v. Sturgell: FOIA; no claim preclusion b/c the claim was not b/t the same parties; however, the holding in Lawsuit #1 would operate as precedent in Lawsuit #2. 
· Hypotheticals 
· Lawsuit #1 for negligence to truck/driver, lawsuit #2 for negligence to truck and driver → same claims, precluded
· Lawsuit #1 for negligence to truck/driver,  lawsuit #2 for breach of K for sale of artwork → different claims (even if the parties are the same)
· See power point for same claim hypo (answer: yes preclusion, same claim)
· Court grants partial SJ on breach of K claim; trial to be held on negligence; no final judgment has been entered yet in the case; P immediately files lawsuit #2 in a different court raising the breach of K claim - the lawsuit is not precluded b/c there is no final judgment yet (as a practical matter, the court will probably stay lawsuit #2 until final judgment in lawsuit #1) 
· Entry of judgment after trial for D on breach of K claim, P appeals but the appeal is pending, P files lawsuit #2 for the same claim while appeal is pending, most courts would find pendency of appeal doesn’t change finality of the trial court’s order so this lawsuit #2 would be precluded. Small minority of states would say this lawsuit is not barred.
· If a first lawsuit is filed in CA state court and judgment is entered, and then a second lawsuit is filed in NV state court, the NV state court will apply CA state preclusion law. If CA says it’s precluded, it’s precluded in NV


B.
Issue Preclusion 
Rule: Someone is precluded from contesting particular issues in a subsequent lawsuit, aka “collateral estoppel.”
Rules
1. Elements of Issue Preclusion: a party may be precluded from relitigating an issue when:
a. It is the same issue decided in Lawsuit #1 
i. An issue for purposes of issue preclusion is a case specific decision regarding facts or the application of law to fact
1. Ex - did D run the red light (factual decision)
2. Ex - did D breach her duty of care (application of law)
ii. Decisions announcing pure rules of law that go beyond the instant case become precedents, which then apply to future cases via stare decisis
1. Ex - what are the elements of a negligence claim
b. The issue was actually litigated and determined in Lawsuit #1 
i. Different from CP (as long as you could have brought it, you’re precluded); IP requires actual 1) litigation 2) decision in lawsuit #1
ii. Bench trial (Rule 52): judge writes an opinion w/ specific findings of fact and conclusions of law (easy to figure out which issues were determined)
iii. Jury trial: sometimes you can use the special verdict form; general verdicts are more common (harder to figure out which issues were determined)
iv. Not necessary to have a trial (MSJ, motion to dismiss, JMOL, etc.) 
1. Stipulation of the parties to facts/admissions in RFAs will NOT be considered actually litigated and decided 
c. Lawsuit #1 resulted in a valid and final judgment (same analysis as CP) 
d. The determination of the issue was essential to the judgment in Lawsuit #1
i. Issues can be determined w/o being essential to the outcome of the suit
ii. Split of authority as to alternative holdings: 
1. 2nd Rest/2 Circuits → no preclusion when there are alternative grounds for a holding in a case (if each ground listed would independently provide sufficient support, neither ground is entitled to preclusive effect) 
2. Rest of the circuits → both findings are entitled to preclusive effect (each of the alternatives is precluded)
e. The precluded party must have had adequate opportunity and incentive to litigate the issue in Lawsuit #1
i. Opportunity: party against whom preclusion is asserted must have been a party to Lawsuit #1 (due process requirement) 
ii. Incentive: needs to make economic sense to litigate issue in Lawsuit #1 
1. Ex; accident involving D, P1, and P2; P1 sues in small claims court for auto repairs, P2 sues for $2mil bodily injury; D might/should litigate the two cases differently → D is incentivized differently in the first lawsuit than in the second  
2. Ex., Parklane (Lawsuit #2 $ > Lawsuit #1 $)
f. SPLIT: whether party asserting IP must have been a party in #1 
1. MAJORITY (non-mutual exclusion): the party asserting IP is not required to have been a party to Lawsuit #1 
a. Non-mutual defensive IP is not controversial 
b. Non-mutual offensive IP (Parklane): court has discretion to permit it, may choose not to, esp in these 4 situations:
i. P has a “wait and see” attitude (could have joined first lawsuit but chose not to)
ii. D didn’t litigate as hard in Lawsuit #1 b/c stakes weren’t as high or forum was inconvenient
iii. D was restricted from litigating in Lawsuit #1 (quasi forum, limited discovery, etc.)
iv. Inconsistent judgments on the issue already exist
2. MINORITY (mutuality): requires that both parties be parties in Lawsuit #1 to apply preclusion 
2. Differences b/t Claim & Issue Preclusion
a. Opportunity to litigate alone is enough for CP; IP requires actual litigation and determination on the merits of something essential to the judgment
b.  IP is narrower (blocks part of a claim, not the whole claim) 
i. If an issue is determinative, it can end up precluding the whole claim
c. CP is defensive only; IP can be used offensively and defensively 
i. Offensively: P uses IP prove claim against D in subsequent lawsuit
ii. Defensively: D uses IP to defend itself in subsequent lawsuit
3. Acquittal in a criminal case does not preclude a civil suit re same issues (different BoP)
a. If govt prevails in a civil suit against D and a subsequent criminal case is brought, IP does not apply b/c the burden of proof is higher in the second case 
4. Court will apply IP to quasi-judicial decisions such as arbitration 
5. Just b/c joinder LETS you bring a claim doesn’t mean you always have to bring the claim or else preclusion (need to look at all the rules)
Cases 
· Illinois Central Gulf Railroad v. Parks: Husband was not precluded from litigating his 2nd case; couldn’t know for sure that he lost his 1st lawsuit because he was contributorily negligent (he could have lost for failing to prove his damages); court followed the rule that if there are alternative holdings in lawsuit #1, neither is precluded. 
· Parklane Hosiery Co. v. Shore: Nonmutual issue preclusion used offensively; court allowed a new P to borrow a finding from a prior action to use against the same D; did not hold that the court MUST apply IP; gave trial court broad discretion to apply IP; outlined 4 situations in which the court may not want to apply IP. 
Hypotheticals 
· Hypo: 3 car collision - A, B, and C; A can sue B and C separately without being barred by claim preclusion → however, C can try to use findings from B’s lawsuit against A under issue preclusion
· Govt sues Student (2 lawsuits) for identical fraudulent statements made in connection to 2 separate loans, Student defends both lawsuits on the grounds that the statements were true, if Student loses one lawsuit, the fraudulent of the statement will be precluded in the second lawsuit as well
· Alternative Holdings (Lawsuit #1 is in federal court, Lawsuit #2 is in state court) 
· Lawsuit #1 dismissed for lack of subject matter jx - no IP in Lawsuit #2 
· Lawsuit #1 dismissed for lack of pjx - Lawsuit #2 is precluded for lack of pjx
· Lawsuit # 1dismissed for both subject matter jx and pjx (alternative holdings)
· 2nd Rest/2 circuits → no preclusion; neither is precluded
· Rest of the circuits → yes preclusion; both are precluded 
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