1. Service and Notice Overview
a. BIG PICTURE: No lawsuit may proceed to a judgment unless the defendant is adequately notified that the suit exists. This requires (a) following the rules for service of process in the jurisdiction, and (b) ensuring that the method used – even if specified in the rules for service –is good enough to provide adequate notice under the Constitution.

 

2. Service of Process - The duty to use specific methods to give notice.  Service of Process means providing defendant with documents indicating that a lawsuit has been filed (a summons) and what the suit is about (a complaint).

a. The rules related to service of process are specified by statute, court rule, or common law tradition.

 

3. Notice - Notice is a standard that stems from the US Constitution.  The Constitution has a due process clause which states that there is a duty to inform defendants that government action is pending against them.

a. The rules related to notice go back to the constitution.

 

4. Rule 4 Overview - Used to bring another party into a lawsuit.  This is to serve the summons and the complaint.
a. Note that Rule 5 is used for service of subsequent litigation documents when the parties have already been served with process.

 

5. Rule 4a - Contents of a summons must (Note that a summons can be amended):

a. Name the court and the parties

b. Be directed to the defendant

c. State the name and address of the plaintiff's attorney or - if unrepresented - of the plaintiff

d. State the time within which the defendant must appear and defend

e. Notify the defendant that a failure to appear and defend will result in default judgement against the defendant for the relief demanded in the complaint

f. Be signed by the clerk

g. Bear the court's seal

 

6. Rule 4b - Preparing to serve the complaint filed by the court

a. After filing the complaint, the plaintiff must present a summons to the clerk for signature and seal before serving the defendant.

b. A summons must be issued for each defendant to be served.

 

7. Rule 4c - Who can serve process

a. Generally, the summons needs to be served with the complaint within 90 days after the complaint is filed UNLESS plaintiff shows good cause for the failure to serve in that period. Court can extend if necessary.

b. Server must be (1) over 18 and (2) not be a party to the lawsuit
c. Plaintiff can request that the summons be served by a US Marshal or another appointee by the court

 

8. Rule 4d - When Service can be waived

a. Requirement for service can be waived if:

1. Plaintiff notifies defendant that an action has been commenced;

2. Plaintiff requests that defendant waive service of the summons;

3. The notice and request for waiver must: 

a. Be in writing and be addressed to:

i. The defendant

ii. For Corp, LLP, LLC: Officer, a managing or general agent, or any other agent authorized by appointment or law to receive service.

b. Name the court where the complaint was filed.

c. Be accompanied with a copy of the complaint, 2 copies of waiver, and prepaid return envelope

d. Inform D of consequences of waiving service

e. State the date when the request is sent

f. Give the defendant reasonable time of at least 30 days after request was sent, or 60 days to a D outside the US, to return the waiver, instead of the 21 day requirement.

g. Sent by first-class mail

 

9. If the right to proper service is violated:

a. D can mode to dismiss under 12(b)(5): insufficient service of process

b. Default judgement entered in violation of the right to proper service may be set aside

 

10. Rule 4e - Serving an Individual within a judicial district of the United States

a. An individual, who is not a minor, incompetent, or subject to a waiver, can be served by:

1. State Law: Following state law for serving a summons in the state the proceeding is taking place, or the location where the summons and complaint are served

2. Federal Law:

a. Delivery a copy of the summons and complaint to the person individually

b. Leaving a copy of summons and complaint an individual's dwelling place or usual place of abode with someone of suitable age and discretion who resides there

c. Delivering a copy to an agent authorized by appointment or law to receive service.

i. Some state statutes designate the secretary of state as agent for service of process on an out of state business.

 

11. Rule 4f - Serving in a foreign country

a. Individuals not located in a judicial district of the United States may be served by:

1. A treaty that is reasonably calculated to give notice

2. In the absence of a treaty, a method that is reasonable:

a. As prescribed by foreign country's law for service in that country

b. As the foreign authority directs in response to a letter of request

c. Unless prohibited by foreign country law

i. Deliver in person

ii. Use certified mail which requires receipt

iii. Other means not prohibited by a treaty

 

12. Rule 4h - Serving a Corporation, Partnership, or Association

a. A business in the US judicial district which is not subject to a waiver must be served

1. By following state law 4e1

2. Serving the papers to an officer, managing or general agent, or any other agent authorized by appointment AND if statute requires by mailing to the defendant

b. A business not within a US judicial district must serve:

1. Like serving individuals outside the US except no personal delivery is allowed.

 

13. Rule 4L - Providing proof of service to the court

a. Unless service is waived, proof of service must be made to the court UNLESS service is made by a court marshal
b. For service outside the US

1. Proof of the treaty which was relied upon for proper service

2. Evidence that the summons was personally delivered

3. Evidence that the papers were received by mail by the defendant

c. Failure to provide proof of service does not affect the validity of service itself.  The court will allow a plaintiff to amend its proof of service if necessary.

 

14. Rule 4m - Time Limit for Service

a. Defendant must serve a defendant within 90 days after the complaint is filed with the court

b. If plaintiff is not served within 90 days, action will be dismissed without prejudice or the court may order that service may be made in an appropriate time.

c. If plaintiff can show good cause for delay, the court may extend the 90 day deadline.

d. The 90 day deadline does not apply to foreign service
 

15. Service by Publication
a. When this occurs: Sometimes, it is hard to find a defendant and serve process.  Thus, in certain scenarios, the court will allow for service by publication on Facebook, or in the newspaper in an attempt to reach the defendant.

1. If this occurs, the court must provide permission and a description of failed service attempts must be submitted in an affidavit to the court.

 

16. Notice
a. The 5th (federal) and 14th (state) amendments of the US Constitution and Article 1 section 7a of the California Constitution state that no person shall be deprived by the government of life, liberty, or property, without due process.  This is the basis for the notice standard.

 

17. Mullane Standard (looks at plaintiff's actions): 

a. Puts the burden on the plaintiff to make the defendant aware of the lawsuit

b. Due process requires notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action

c. The notice must be of such nature as reasonably to convey the required information and it must afford a reasonable time for those interested to make their appearance.

 

Relevant Case:

 

Case Name: Dusenbery v. United States
 

Case Facts: This was a case where the plaintiff was incarcerated and the government sent notices to the prision via certified mail informing him that the government was going to seize his property.  The mail clerk signed for the letter, but there was no evidence which stated whether the mail was actually delivered to the plaintiff.  As such, he sued the government stated that notice was insufficient.

 

Issue: Was the mailing of letters via certified mail sufficient to notify the plaintiff of the impending seizure.

 

Holding and Rationale: Yes, the Supreme Court ruled that the due process clause does not require heroic efforts by the Government, rather it requires that the government's efforts be "reasonably calculated" to apprise a party of the impending action.

 

Case Name: Jones v. Flowers
 

Case Facts: P was a property owner who got divorced and started living in an apartment.  P continued to pay the mortgage on his property until it was fully paid and the lender paid the property taxes.  After the mortgage was fully paid, the responsibility of the property taxes reverted to the homeowner; however, there were never paid.  The state sent notice to the house and stated that P was past due on the property taxes; however, this notice by certified mail went undelivered and eventually returned to the government.  Two years after the official notice, the state found a buyer and the state send another certified mail notice to the house.  That notice too went unnoticed. Ultimately, the state sold the property to D and P sued D stating that the due process clause was not properly fulfilled.  The trial court granted a motion of summary judgement in favor of D and P appealed to the appellate court.  The appellate court affirmed and the USC granted certiorari.

 

Issued: Were the notifications sent by the government sufficient to reasonably apprise the interested parties of action and afford P the opportunity to defend himself.

 

Holding: When mailed notice returns as unclaimed, gov’t must take additional reasonable steps to attempt provide notice. When the government learned of these failed efforts, their response to say oh well was insufficient especially considering the man's house was taken away.

 

Dissent: The dissenters state that it is the obligation of an individual to have their updated address filed with the government and the two notices were sufficient to inform the plaintiff.  The dissenters argue that this ruling goes against Dusenbery and Mullane which state that process can be served without contacting the parties.  Further, they state that the ruling places an additional burden on the state to identify where the taxpayers are and eventually come close to an actual notice policy which goes against Mullane.

 

18. Actual v. Constructive Notice

a. Actual Notice

1. Factual Inquiry

2. Defendant subjectively knows that a lawsuit is pending

b. Constructive Notice

1. Legal inquiry (legal fiction)

2. Presumption that D received actual notice if P took certain steps to make D aware

3. Court will act as if defendant had actual notice

a. Ex. Signing a certified letter

 

19. Federal Rules of Civil Procedure Overview

a. Rules created by the judiciary that were enacted into law by Congress.  

b. No structural Changes since 1938.  2007 was the last major update which imposed stylistic revisions to most sections to increase readability.

 

20. General Rules Applicable to all Lawsuits

a. Rule 1: Scope and Purpose
1. Purpose: Serves as a guide for interpreting all other rules if their text leaves unanswered questions

2. Statutory Language: Effectively states that the rules should be construed, administered, and employed by the court and the parties to secure the just, speedy, and inexpensive determination of every action and proceeding.  

a. There is a tradeoff between just, speedy, and expensive

 

Relevant Case:

Case Name: Avista v. Wausau
Facts: Ongoing issue over location for deposition and judge decides outcome based on “rock-paper-scissors”

- Certainly speedy and inexpensive

- Issue of how based on chance/luck you can have a just outcome         

 

21. Rule 6: Computing and Extending Time; Time for Motion Papers
a. Purpose: This rule provides the guidance for determining when certain filings/motions/actions must be completed in the courts.

1. Period stated in days or a longer unit (e.g. weeks)

a. Identify the day upon which the "triggering event" occurs

b. Exclude the day of the triggering event

c. Count every day subsequent to the triggering event, including weekends and holidays
d. If the last day of the period ends on a Saturday, Sunday, or legal holiday, the period will run until the end of the next day which is not a Saturday, Sunday, or legal holiday.

i. Ex.  If the period ends on Saturday, then the due date would be by the end of Monday assuming no holidays.

 

22. Period stated in hours

a. Begin counting immediately on the occurrence of the event that triggers the period

b. Count every hour, including weekends and legal holidays

c. If the period ends on a Saturday, Sunday, or legal holiday, the period will run until the same time of the next day which is not a Saturday, Sunday, or legal holiday.

1. Same rule as above for periods which are defined in days.

 

23. Inaccessibility to the Clerk's Office

a. Unless the court says otherwise, if the clerk's office is unavailable:

1. If the period is counted in days, the filing deadline is extended to the first accessible day, which is not a Saturday, Sunday, or legal holiday, after the deadline for filing under Rule 6(a)(1).  

2. If the period is counted in hours, the filing deadline is extended to the same time on the first accessible day, which is not a Saturday, Sunday, or legal holiday, after the deadline for filing under Rule 6(a)(2).  

 

24. "Last Day"

a. Unless a different time is set by statute, local rule, or court order, the last day ends:

1. For electronic filing, at midnight in the court's time zone

2. For filing by other means, when the clerk's office is scheduled to close

 

25. Extending Time

a. In general, the court can, for good cause, extend the time:

1. With or without motion or notice if the court acts, or if a request is made, before the original time or it extension expires

2. On motion made after time has expired if the party failed to act because of excusable neglect

 

26. Timeline for Motions, Notices of Hearing, and Affidavits

a. Generally: A written motion and notice of the hearing must be served at least 14 days before the time specified for the hearing EXCEPT

1. When the motion may be heard by one party alone

2. When these rules set a different timeline

3. When a court order sets a different time

 

27. Supporting Affidavit

a. Affidavits supporting motions must be served with the motion. 

b. Opposing affidavits must be served at least 7 days before the hearing unless the court permits another time

 

28. Additional time after certain kinds of service

a. If a party is served by mail, by leaving the document with the court clerk for a defendant that has no address, or other means consented to, three days after the period otherwise calculated under Rule 6(a) are added to the timeline.

 

29. Rule 11: Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions
a. Purpose: Requiring honesty, accuracy, and diligence for all papers submitted during litigation

b.  Rules

1. Rule 11 (a): Signature Required on all Court Papers

a. Every pleading, written motion, and other paper must be signed by at least one attorney of record in the attorney's name, or by the unrepresented party himself.

b. Paper must state the signer's address, e-mail address, and telephone number

c. Unless a rule or statute says otherwise, a pleading does not need to be verified or accompanied by an affidavit

d. The court must strike an unsigned paper unless the omission is promptly corrected after being called to the attorney or party's attention

 

30. Rule 11(b): Representations to the Court

a. Signature acts as a certification of good faith and diligence

b. By presenting to the court a pleading or motion, an attorney or unrepresented party certifies to the best of the person's knowledge, information, and believe formed after an inquiry reasonable under the circumstances:

1. It is not being intended for improper purpose (e.g. harassment, delays, increase costs)

2. Claims, defenses, or other legal contentions are warranted by existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law

3. The factual contentions have evidentiary support OR will likely have evidentiary support after discovery
4. The denials of factual contentions are warranted on the evidence, or if specifically identified, are reasonably based on belief or a lack of information.

 

31. Rule 11(c): Sanctions

a. Rule 11(c)(4) provides the limits on the magnitude of Rule 11 Sanctions:

1. A sanctions imposed under this rule must be limited to what suffices to deter repetition of

a. The conduct or

b. Comparable conduct by others similarly situated

b. Rule 11(c)(2): Procedures for Sanctions Motions

1. The motion must be served separately pursuant to Rule 5 but it must not

a. Be filed

b. Be presented to the court

2. If the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or within another time that the court sets.

a. This is called the safe harbor provision and allows the party to amend their pleading/motion/etc.

 

Relevant Cases:
Case Name: Hays v. Sony Corp of America
 

Case Facts: P was a teacher at a school and created a manual for the word processors that ran on the schools computers.  After a Sony word processor was bought, the teachers sent the manual to Sony and asked them to update it for the new program.  Sony didn’t charge the school, but the teachers went ahead and charged D for a violation of common law copyright and statutory copyright.  However, the common law copyright laws were abolished as of 1/1/78 whether or not the work was created before or after the date.  Thus, the teachers sued for a violation of a non-existent law.  Therefore, the district court dismissed the claim for failure to state a claim and granted Sony's rule 11 motion for sanctions.  P appealed this ruling.

 

Issue: Was the decision to grant Sony's motion to dismiss along with sanctions under rule 11b appropriate.

 

Holding: Yes, rule 11 demands an objective determination of whether a sanctioned parties conduct was reasonable under the circumstances.  There the suit was filed by the attorney which should have at least showed some diligence in researching the fact that the first law was abolished by the date mentioned above.  Further, as the district court made their decision under the premise that the district court considered that there was at least some merit to the statutory part of the claim, the circuit court ruled that the ruling was appropriate.

 

Case Name: Hunter v. Earthgrains Co. Bakery
Case Citation: 281, F.3d 144 (4th Circuit 2002)

 

Case Facts: P was an attorney who brought a case before a court which argued that claims under Title 9 did not fall under the CBA that the employees were subject to, and therefore, the employees should be entitled to a jury trial as opposed to arbitration.  Because the argument went against precedent, the defendant in this case filed a motion for dismissal under Rule11b stating that the claims are frivolous and go against law.  P appealed.  

 

Issue: Is a complaint filed which presents a nonfrivolous argument for the extension of the law considered to be frivolous within the scope of rule 11b such that the individual filing the complaint is subject to sanctions by the court.

 

Holding: No rule 11b2 states that the claims and legal contentions made in the complaint, are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law, or by a nonfrivolous argument for the extension, modification, or reversal of existing law.  In this case, there was a circuit split and the plaintiff was arguing the position which had been upheld in a number of other circuits.  The court then points to the fact that brown v. the board of education wouldn’t have been upheld, and further, the lawyers would have been sanctioned for bringing the argument in front of the supreme court.  However, that logic is flawed. So long as the argument is valid, it is appropriate to include in a complaint.

 

Case Name: Sussman v. Bank of Israel
Case Citation: 56 F.3d 450 (2nd Cir)

 

Case Facts: P was a group of directors, shareholders, and management of D, which is a company which went bankrupt.  There was a lawsuit filed in Israel against P in an unrelated suit and P reached out to many individuals in the Israeli government stating that the suit should be dropped because (1) some of the plaintiffs could not travel to Israel without being detained (2) some of the testimony would not be allowed to be presented in Israel.  Further, if they didn't drop the suit, P was going to file a suit in NY against the individuals in Israel who were responsible for the frauds.  D ultimately stated that the suit would not be dropped and P filed suit in NYC.  The trial court dismissed the complaint on the forum of non conveniens grounds "without prejudice to the merit of the claims" and they stated that dismissal of the claims was contingent upon a few things that D had to do.  D also motioned for sanctions under rule 11B which were granted because the court ruled that the lawsuit was filed for an improper purpose.  The trial court believed that the suit was only filed to get the Israeli litigation dropped.  P appealed this decision.

 

Issue: Are sanctions allowed for claims which are not frivolous or have an improper purpose.

 

Holding: No the court ruled that the claims had some merit because the court dismissed without prejudice and required the defendant to provide some concessions, such as allowing israeli travel, in order for the claim to be dismissed.  This corrborates in effect some of the concerns which lead to the claim in NY.  Further, the issue regarding improper purpose is without merit because lawyers send communications back and forth all the time threatening to sue if in fact things don’t occur.   Thus the presence of a communication saying something along those lines is not improper.  Further, as it appears that the claims were not in bad faith, the court had no inherent power to sanction the plaintiffs in this case.

 

 

32. Pleadings

a. General Notes:

1. Definition: Specific documents, filed early in the action, identifying the parties and describing their claims and defenses

2. Pleadings are not evidence unless they are a verified complaint signed under the penalty of perjury
a. Evidence is presented by witnesses or affidavits

3. Pleadings are written statements describing claims and defenses

4. Two Approaches to Pleading

a. Notice Pleading - The Federal Rules of Civ Pro prefer notice pleading.  Don’t want lawsuits to be decided on technicalities in the pleadings.

i. Often Quoted language from Conley v. Gibson: "A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.

ii. Doe v. Smith: Pleadings in complaint do not need to allege violation of each step of the statute. This is because that is the courts duty. A complaint must have direct or inferential allegations respecting all of material elements necessary to sustain recovery under some legal theory

iii. Elements:

i. Indicate the general nature of the suite

ii. Less detail

iii. General

iv. Short

v. Less technical

vi. Requires no special expertise

 

33. Fact Pleading

a. Specify evidence that will be introduced at trial

b. More detail

c. Specific

d. Long

e. More technical

f. Requires special expertise

 

34. Pleading Burdens

a. Plaintiff has the burden to present facts which support the claim alleged in the complaint

b. No burden to disprove elements or facts alleged.  Rather, burden to identify affirmative defenses which will defeat liability even if all facts within the complaint prove to be true.

 

35. Differentiate between Legal and Factual Sufficiency in Pleadings

a. Legal Sufficiency: Given the facts presented, no legal theory makes the actions unlawful

1. This is when the legal theory is implanted into the pleading without facts

b. Factual Sufficiency:  A legal theory makes certain acts unlawful, but the allegations do not suggest that such acts occurred

1. This is when all the facts are alleged and a legal theory can be derived.

 

36. Rule 10: Form of Pleadings (Requirements for Each Pleading)
a. Caption; Names of Parties

1. Every pleading must have:

a. Caption with the Court's Name

b. A title

i. Names all the parties, the title of other pleadings

ii. After naming the first party on each side, may refer generally to other parties

c. A file number

d. A Rule 7a designation (e.g. complaint, counterclaim)

 

37. Paragraphs; Separate Statements

a. Each paragraph in a pleading must be numbered

b. If doing so would promote clarity, each claim founded on a separate transaction or occurrence must be stated in a separate count or defense.

 

38. Adoption by Reference

a. A statement in a pleading may be adopted by reference elsewhere in the same pleading or in any other pleading or motion

 

39. Rule 7(a) governs the pleadings which are allowed
a. Pleadings that state a claim - All require a responsive pleading

1. Complaint

2. Counterclaim

3. Crossclaim

4. Third-party complaint

 

40. Responsive Pleading

a. Answer to complaint

b. Answer to counterclaim

c. Answer to cross claim

d. Answer to third-party complaint

 

41. What must a pleading include

a. Rule 8(a): Pleadings which state a claim for relief must include:

1. A short and plain statement of the grounds for the court's subject matter jurisdiction
2. A short and plain statement of the claim showing that the pleader is entitled to relief
a. A claim is a description of the facts that entitle the pleader to a legal remedy.  It tells a story but does not require a legal theory.

3. Demand for the relief sought

 

42. Pleading with Particularity

a. Rule 9(b): Pleading Special Matters; Fraud or Mistake; Conditions of Mind

1. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake.  

2. Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally.

 

43. Rule 9(c): Pleading Special Matters; Conditions Precedent

a. In pleading conditions precedent, it suffices to allege generally that all conditions precedent have occurred or been performed.

b. But when denying that a condition precedent has occurred or been performed, a party must do so with particularity
 

44. Plausibility Pleading

a. The Twombly case was a change to precedent because the US Supreme Court now ruled that the pleading needed to state facts which could plausibly result in the claim alleged.  This increase in detail was a significant change which put the onus back onto the plaintiff to write a better complaint.

 

45. Two Pronged Approach to Twombly

a. Are the allegations well pleaded - are the allegations something other than the recital of the elements of the cause of action.

b. Are the well pleaded allegations plausible

1. Context specific task

2. When something is said that can support both legal and illegal activity, then it is not plausible to earn a claim of relief

 

46. Criticisms of Plausibility Pleading

a. Without discovery, it is hard to attain some information that is necessary to establish a claim for relief.

1. Denies access to court to plaintiffs and prospective plaintiffs with meritorious claims who cannot satisfy those decision requirements either

a. Because they don’t have resources to engage in pre filing investigations

b. Informational asymmetries

b. The standard relies on the discretion of judges which come from a whole host of backgrounds and have different views.  Vulnerable to bias

c. Judges are arguably performing the job that the legal system lays out for the jury.

 

47. Complaints most likely to raise plausibility objections

a. Cases where actions could be lawful or unlawful upon D's mental state

b. Cases where discovery is likely to be lengthy or expensive

c. Cases involving legal theories the current US Supreme Court doesn't like (antitrust, discrimination, suits against gov't officials)

 

48. To evaluate a 12(b)(6) motion after Twiqbal

a. Disregard allegations that are mere legal conclusions

1. Often called conclusory

b. Determine if remaining allegations tell a plausible story of liability

 

Relevant Cases:
Case Name: Ashcroft v. Iqbal


Case Facts: P was the director of the FBI and D was a muslim man who alleged that P engaged in discriminatory practices after 9/11 which violated his 1st and 5th ammendment rights.  He filed suit and P filed a motion for dismissal on the grounds that "it cannot be said that there is no set of facts on which D would be entitled to relief as against" in relying on Conley.  This motion was denied.  On appeal, the 2nd circuit said that Towmbly standard, which stated that a claim of relief needs to be plausible on its face.

 

In the appellate courts review, they stated that Twombly was not universally applicable but context specific.  The 2nd circuit stated that Twombly only applied  to cases in which the complexity of the facts and the availability of competing inferences requires additional facts for the court to decide whether the plaintiff's claim was plausible.  Further, it found that this case was straightforward and therefore, they affirmed the trial court.  The US Supreme Court granted certorari.

 

Issue: Did the pleading by D possess enough facts such that a claim for relief would be probable?

 

Holding: No.  The majority opinion relies on the assertion that the facts essentially state a conclusion which is the definition of the claim which has been alleged.  That is, no facts have been provided which would plausibly provide a claim of relief for the claim alleged. The dissent states that the majority looked at the claims in isolation and they applied twombly wrong.  Under Twombly they stated that facts must be alleged that if true, are suggestive of legal conduct.  The issue with twombly is that the claim didn't really say anything which was illegal and therefore, without additional information, there can be no claim for relief.  In this case however, the allegations do not relate to the legal conclusions; they are statements which justify the claim alleged if true.

 

49. Responding to the Complaint

a. Four Options

1. Default

a. If a defendant does not respond to a complaint, default judgement will be entered into in favor of the plaintiff.

i. Unless otherwise stated, such a dismissal operates as an adjudication on the merits

 

50. Settlement

a. Leads to voluntary dismissal by the parties

 

51. Pre-Answer Motions

a. Motions

1. General Notes:

a. Definition: A motion is a request for judicial action which may be oral or written

 

52. Rule 7(b) governs the rules for Motions

a. A request for the court must be made by motion.  The motion must:

1. Be in writing unless made during a hearing or trial

2. State with particularity the grounds for seeking order

a. This is often referred to as a brief, which is a written explanation which explains why a motion should be granted or denied.

3. State the relief sought

 

53. General Method for Major Motions

a. Identify the correct record for the motion

b. View the record most favorably to non-moving party (assume non-moving party's best case scenario)

c. If the non-moving party CAN'T WIN, even on its best-case scenario, court should grant the dispositive motion

 

54. Rule 12(b): Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required.  BUT, if any of the following defenses can be raised, the party may assert the following defenses by motion BEFORE the responsive pleading:

a. Lack of subject-matter jurisdiction

1. Wrong Court

b. Lack of personal jurisdiction

c. Improper venue

d. Insufficient process

1. Something was wrong with the summons itself such as omitting a clerk’s signature or misnaming D

e. Insufficient service of process

1. Something was wrong with the way/manner in which the summons and complaint were given to D

f. Failure to state a claim upon which relief can be granted; and

1. So what (demurrer)

2. Even if allegations are accepted as true, they do not give P a right to relief

3. Can be raised as a pre-answer motion or as an affirmative defense in answer 

4. Don’t look outside the four corners of the complaint, look at the text with rose colored glasses, and evaluate the sufficiency of the facts.

g. Failure to join a party under Rule 19

1. complaint fails to include a party that D thinks is essential to the resolution of the litigation

 

NOTE: Motions which are in bold red text must be raised at first opportunity or they will be waived. Rule 12(h)(1)
 

55. If a 12(b) motion is filed and denied, the response by the plaintiff is due 14 days after the judgement by the court.  21 day rule is effectively amended.

56. Rule 12(g) states that any of the pre-answer motions listed above can be included with any other motion allowed by Rule 12.

 

Relevant Case:
Case Name: Hunter v. Serv-tech, Inc.

 

Case Facts: P sued D and D responded in a pre-answer motion asserting a 12b defense, insufficiency of service of process, which was denied by the court.  P filed an amended complaint and D responded raising another 12b defense, lack of personal jurisdiction.  P opposed the motion stating that under 12g2, all 12b motions were waived after the response pleading was provided to the court.  Defendant says that the reservation language in the pleading is sufficient to reserve the right to provide another 12b motion in the responsive pleading a second time.

 

Issue: Do all 12b motions need to be filed concurrently within the responsive pleading and will the exclusion of any 12b defenses raised in the responsive pleading waive the defendant's right to use these defenses in the lawsuit moving forward.

 

Holding: Yes, 12g2 states that all 12b (2)-(5) motions need to be filed together to create judicial efficiency.  The 4 specific 12 b motions need to be asserted in an omnibus pre answer motion because the defendant should know about all of those defenses at the inception of the lawsuit.

 

57. Rule 12(e): Motion for a More Definite Statement

a. Party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vauge or ambiguous that the party cannot reasonably prepare a response.

b. Must be made before the responsive Pleading

c. Use Case: Potentially helpful for incomprehensible or excessively long complaints

d. Rarely used

 

58. Rule 12(f): Motion to Strike

a. The court may strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.

b. The court may act on its own

c. The motion to strike can be made by a party before a responsive pleading

d. If response is not allowed, motion must be made 21 days after being served the pleading.

 

59. Answer

a. Rule 12(a): Time to serve a responsive pleading

1. Unless another time is specified by the rules or the court, the time for serving a responsive pleading is as follows:

a. A defendant must serve an answer:

i. Within 21 days after being served with the summons and complaint

ii. If it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent or within 90 days if the defendant was outside the judicial district of the united states.

b. A party must serve an answer and a counterclaim or crossclaim within 21 days after being served with the pleading which states the counterclaim or crossclaim.

i. 60 days for the United States and its Agencies, Officers, or Employees acting in an official capacity.

c. A party must serve a reply answer within 21 days after being served with an order to reply, unless the order specifies a different time.

i. 60 days for the United States and its Agencies, Officers, or Employees acting in an official capacity.

 

60. Rule 8(b): Defenses; Admissions and Denials

a. Rule 8(b)(1): In responding to a pleading, a party must state:

1. State in short and plain terms its defenses to each claim asserted against it

2. Admit or deny the allegations asserted against it by an opposing party

b. Rule 8(b)(2): Denials--Responding to the Substance

1. A denial must fairly respond to the substance of the allegation

a. No word games.  Other rules which enforce this standard are 8e which states that pleadings must be construed to do justice, and 11b4 which states that assertions in pleadings must have evidentiary support.

c. Rule 8(b)(3): General and Specific Denials

1. A party that intends in good faith to deny all the allegations of a pleading-- including the jurisdictional grounds-- may do so by a general denial

2. A party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted.

d. Rule 8(b)(4): Denying Part of an Allegation

1. A party that intends in good faith to deny only part of an allegation must admit the part that is true and deny the rest.

e. Rule 8(b)(5): Lacking Knowledge or Information

1. A party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state and the statement has the effect of a denial

f. Rule 8(b)(6): Effect of Failing to Deny

1. If a denial is not provided, it is deemed to be an admission.

 

61. Rule 8(c): Affirmative Defenses

a. In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense

1. Burden of proof is on D to support the defense

2. The list in the federal rules of civ pro are not all inclusive.

b. If party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so.

c. Affirmative defenses do not need to be listed in the complaint.  Defendant's duty to present them

d. Affirmative defenses can only be raised in the answer, not a pre-answer motion.

 

62. Rule 12(b): How to present defenses

a. Every defense to a claim for relief must be asserted in the responsive pleading if one is required.

b. Principles of Twiqbal apply to the descriptions provided for affirmative defenses. 

1. Need to make sure that fraud allegations are pleaded with particularity.

 

Relevant Case:
Case Name: Ingraham v. United States

 

Case Facts: This was a case in which an affirmative defense, as defined under the residuary clause of Rule 8c was not raised at the in the response.  However, it was raised at trial and therefore, the plaintiff ruled that this defense was waived by excluding the affirmative defense in the response, and therefore, it should not be raised.

 

Issue: Was the failure to raise the affirmative defense in the response pleading a waiver of the affirmative defense such that it would not be able to be raised at trial.

 

Holding: Yes. The court ruled that this defense allows the defendant to "lie behind a log" and ambush the plaintiff with an unexpected defense.  As a result, this does not allow the plaintiff to build an appropriate case.  The court points to another case where the affirmative defense was allowed at trial, however, they ruled in that case that it didn’t introduce surprise and therefore was permissible.  In this case, it had an impact and therefore it should have been included in the pleading and the absence of such served as a waiver. 

63. Amendments
a. Rule 15(a): Amendments before Trial

1. Amending as a Matter of Course:

a. A party may amend its pleading once as a matter of course within:

i. 21 days after serving it

ii. If the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading (i.e. answer) or 21 days after a motion under Rule 12(b), e, or f, whichever is earlier.

i. Basically saying the defendant has the earlier of 21 days after providing the response, or 21 days after issuing a 12(b) motion to amend.  

 

64. Other Amendments

a. In all other cases, a party may amend its pleading only with the opposing party's written consent or the court's leave.  

1. Occurs after the time period has passed to amend as a matter of course

b. The court should freely give leave when justice so requires.

1. Factors to consider on Motion to Amend

a. Bad Faith

i. Very hard to prove

ii. Accusations of bad faith can harm relationships and turn off judges

b. Undue Delay

i. Will the other party have enough time for responsive pleadings, motions, discovery?

ii. Good explanation for delay?

c. Prejudice to opposing party

i. Occurs when something will make it unreasonably difficult for opposing party to fairly litigate.

d. Futility of amendment

c. These motions can be dismissed with or without prejudice

1. Prejudice means that the plaintiff may not refile and vice versa

 

65. Time to respond

a. Unless the court orders otherwise, any required response to an amended pleading must be made within:

1. The time remaining to respond to the original pleading OR
2. 14 days after service of the amended pleading, whichever is later.

 

- HYPO
- Day 0 -> P serves complaint

- Day 15 -> D serves answer

- Day 16 -> P amends complaint 

--> D has now 14 days time to answer to amended complaint or use the original due date, whichever is latter, thus response is due Day 30

 

 

Notes:
Generally, an amendment gives the amending party some litigation advantage and therefore hurts the opposing party.  This is called merits prejudice
However, the type of prejudice that matters for a judge's decision to grant leave to amend is called "preparation prejudice" which is when a party would be prejudiced because they don’t have the ability to defend for the new information that would be presented.

Once a pleading is amended, it is a new pleading and the opposing party has the same right to respond to the amended pleading that it had to the original pleading.

Generally, the later an amendment is filed, the more likely that the court will see that there is preparation prejudice.

However, at all times, an amended complaint could be filed with the consent of the parties, not matter what stage of the trial.

Implied Amendments:

Not objecting when evidence is offered at trial is an implied consent of an amendment.

Need to object by stating that "the contested matter is not within the issues made by the pleadings"

When evidence is offered that is relevant both to an issue raised by the pleadings and to a new issue outside of the pleadings, the opposing party is not on notice that the new issue is in play.  For all he knows, the evidence is offered only to provide or disprove an existing is within the pleadings.  

The basis for allowing an amendment at trial under rule 15(b)(2) is that all parties clearly understood that they were trying the unpleaded issue.

Courts will not allow a losing party to use the claim of implied consent after trial to add new theories of recovery until he finally finds one that wins.

 

Relevant Case:
Case Name: Hardin v. Manitowoc-Forsythe Corporation

Case Citation: 691 F.2d 449 (10th Cir 1982)

 

Case Facts: P was an employee of Combustion Engineering who was injured using a jack which was manufactured by Manitowoc and Columbus-McKinnon.  The defendant, Manitowoc-Forsythe, ordered the crane from their parent Co, Manitowoc.  Further, both of these pieces of equipment were obtained from Lummus.  Of these parties, P only elected to sue Manitowoc-Forsythe and Columbus McKinnon.  The trial was trying to allocate negligence damages to the various parties involved in the suit.  However, the judge instructed the jury to allocate the losses on a percentage basis to the defendants, and the phantom parties which were also involved.  The plaintiff objected on the basis that the decision to allocate amongst a broader group would introduce preparation prejudice because P was not ready to defend those claims.

 

Issue: Was the issue of fault tried by consent and therefore would be treated if it had been raised by the pleadings under 15B.

 

Holding and Rationale: Yes and No, for the phantom party, Manitowoc Engineering, the court ruled that there was no preparation prejudice because the plaintiff received information well in advance of the trial which would make him aware of the phantom party's liability, the plaintiff deposed someone from the phantom party more than a year before trial, the plaintiff also cross-examined the witness from the phantom party and never objected to evidence being brought into the trial.  Further, there was no indication that there was additional evidence which could be obtained which would indicate preparation prejudice.  Thus, it was deemed that this was tried by consent under Rule 15 and therefore, it was not improper to introduce the evidence.

 

On the other hand, there was no evidence to defend or assert claims that Lummus was responsible, even though the jury thought that this was important.  Consequently, the court thought that there was preparation prejudice here and therefore, the trial court abused its discretion in ruling that the plaintiff consented to the trial of the issue of the fault of Lummus.

 

Rule 15 (c): Relation Back of Amendments

An amendment to a pleading relates back to the date of the original pleading IF

The law, that provides the applicable statute of limitations, allows relation back;

The amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out--or attempted to be set out-- in the original pleading
The amendment changes the party or the naming of the party against whom a claim is asserted, if Rule 15©(1)(B) is satisfied and if, 

The party to be brought in by amendment and served with process within the 90 days after the complaint was filed to comply with rule 4m

Received such notice of the action that it will not be prejudiced in defending on the merits; AND

Knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party's identity.

 

Notes:
When determining if something relates back, ask whether the original complaint would have put the defendant on notice to retain evidence that the SOL is intended to protect.

While pleadings can be amended back, you still need to evaluate whether under 15a, preparation prejudice is present which would bar the amendment, even if the claim is not futile.

Misnomer mistake: these include errors where the incorrect party is named, but the complaint is served to the correct party

Deliberate mistakes: If there is a deliberate decision to not name because the plaintiff is pursuing a particular theory of liability, it is not a mistake. 

Mistakes of Ignorance: most courts hold that lack of knowledge of the identity of the correct defendants is not a mistake.   A plaintiff must exercise diligence in discovering the identity of the defendants.  Some courts are more liberal with this though.

If an amendment does not relate back to the original claim, it is futile.

Majority view is that suing doe is not a mistake concerning identity.  The minority view is that this is a mistake.

Relating back is within lawsuits, not across lawsuits

 

Relevant Case:
 

Case Name: Bonerb v. Richard J. Caron Foundation
 

Case Facts: P was a patient in a rehabilitation clinic and was injured playing basketball during mandatory exercise periods.  He filed a claim for negligence before the SOL expired.  He then hired new counsel, which indicated to him that he should amend his claim to nelgigenct counseling as well.  However, the time the amended claim was filed, it was past the SOL to file that claim.

 

Issue: Does the additional claim relate back to the date of the original pleading when the claim or defense assserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth, or attempted to be set forth in the original pleading.

 

Holding: Yes, the relation back doctrine is based upon the principle that one who has been given notice of litigation concerning a given transaction or occurrence has been provided with all the protection that statutes of limitation are designed to afford.  Thus, if the litigant has been advised at the outset of the general facts from which the belatedly asserted claim arises, the amendment will relate back even thoug hthe SOL may have run.  In this case, the original and amended complaint derive from the same nucleus of operative facts involving the injury sufered by plaintiff on 11/29/91.  Thus, it can relate back.

 

D argues that it wiill be prejudiced, but this is not true as the period for discovery has not yet expired, depositions have not been taken and expert witnesss information has not been shared.

 

Case Name: Krupski v. Costa Crociere S.P.
 

Case Facts: P sued D for breaking her femur on a cruise but named a related party in the original complaint and not the correct party.  Thus, the pleading was amended, but the amended pleading was filed after the SOL.  P argues that it relates back, but D does not.  

 

Issue: Was D sufficiently put on notice of the impending lawsuit that the amended complaint would relate back.

 

Holding: Yes, even though there was a mistake, because the parties were commonly owned, they should have known of the lawsuit.  The rule doesn’t say that a new party must brele served with the original complaint.  It only requires that the party "received such notice of the action that it will not be prejudiced in defending on the merits; and knew or should have known" about the pleader's mistake.  Such notice can be through an intermediary as well.

 

 

Discovery
General Notes:
· Before discovery begins, there must be a discovery schedule issued by the court under Rule 16.

· It does not matter whether or not the information obtained in discovery would be admissible at trial, as long as it is not protected by one of a relatively few evidentiary privileges, it is relevant to any party's claim or defense, and it is proportional to the needs of the case.

 

Timing of Discovery and Planning
Rule 26(d)(1),(3): Timing and Sequence of Discovery
· Timing

. A party may not seek discovery from any source before the parties have conferred as required by Rule 26(f), except in a proceeding exempted from initial disclosures.

· Sequence

. Unless the parties stipulate or the court orders otherwise for the parties' and witnesses' convenience and in the interests of justice:

i. Methods of discovery may be used in any sequence
ii. Discovery by one party does not require any other party to delay its discovery

 

Rule 26(f): Conference of the Parties; Planning for Discovery
· Conference Timing: 

. Except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(b) or when the court orders otherwise, the parties must confer as soon as practicable-and in any event at least 21 days before a scheduled conference is to be held or a scheduling order is due by Rule 16(b).

 

· Conference Content

. Must discuss:

i. Nature and basis for claims and defenses

ii. Possibilities for promptly settling or resolving the case

iii. Make or arrange for disclosures required by Rule 26(a)(1)

iv. Discuss any issues about preserving discoverable information

v. Develop a proposed discovery plan

a. Detail of discovery plan must be submitted to the court within 14 days after the conference
 

· Discovery plan

. Must state the parties views and proposals on:

i. What changes should be made in their timing, form, or other requirement for disclosures under Rule 26(a), including a statement as to when the initial disclosures were made or will be made

ii. The subjects on which discovery is needed, when discovery is to be completed, whether discovery should be conducted in phases or be limited to particular issues

iii. Any issues with regard to disclosure, discovery or preservation of electronically stored information 

iv. Any issues regarding privilege

v. What changes should be made in the limitations on discovery imposed under these rules

 

· Expedited Schedule

. A court may rule that the parties conference must occur no less than 21 days before the scheduling conference is held or a scheduling order is due under Rule 16(b)

a. Require the written plan outlining the discovery plan to be filed less than 14 days after the parties conference.

 

Rule 16: Pretrial Conferences; Scheduling; Management
· Rule 16(b): 

(1) Scheduling Order: 

Except in categories of actions exempted by local rule, the judge must issue a scheduling order
After receiving the parties' report under Rule 26(f); or

26F is the rule which deals with the conference between the parties and the plan for discovery. After consulting with the parties' attorneys and any unrepresented parties at a scheduling conference

(2) Time to Issue

The judge must issue the scheduling order as soon as practicable

Unless the judge finds good cause for delay, judge must issue the schedule within the earlier of:

90 days after defendant has been served

60 days after any defendant has appeared

(3) Contents of the Order

(A) Required Contents

Must limit the time to join other parties, amend the pleadings, complete discovery, and files motions
(B) Permitted Contents

May modify the timing of disclosures under Rules 26(a) and 26(e )(1) (discovery rules)

Modify the extent of discovery

Provide for disclosure, discovery, or preservation of electronically stored information

Include any agreements the parties reach for asserting claims of privilege or of protection as trial-preparation material after information is produced

Direct that before moving for an order relating to discovery, the movant must request a conference with the court

Set dates for pretrial conferences and for trial

(4) Modifying the Schedule

Schedule can be modified for good cause with judge's consent
 

4 basic responses to discovery requests

Relevance
Evidence is relevant if

It has any tendency to make a fact more or less probable than it would be without the evidence; and

The fact is of consequence in determining the action

As stated above, relevant items need not be admissible

 

Proportionality
The document request must be proportional in a cost benefit relationship to the case.

Rule 26b1 (below).  Items requested must be proportional to the needs of the case considering

- the importance of the issues at stake in the action, 

- the amount in controversy, 

- the parties’ relative access to relevant information, 

- the parties’ resources, 

- the importance of the discovery in resolving the issues

- and whether the burden or expense of the proposed discovery outweighs its likely benefit

Rule Amendments to Restrict Excessive Discovery

Court “may” issue protective order “to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.”

Court “must” limit discovery where

Requested discovery is “unreasonably cumulative or duplicative, or can be obtained from some other source that is more convenient, less burdensome, or less expensive” OR

“the party seeking discovery has [already] had ample opportunity to obtain the information by discovery in the action” OR

Requested discovery is outside the scope of 26(b)(1)

To be within scope of discovery, the request must be “proportional to the needs of the case,” as defined by language previously found in 26(b)(2)(C)(iii)

 

Privilege
Protects communication between lawyer and client

Communications between the attorney and witnesses may be attorney work product, but not attorney client privilege.

Privileged communications exist if:

Transmitted between client & lawyer

oral, written, and electronic communications

During course of that relationship

Relating to the actual claim

Communicated in confidence w/o disclosure to 3rd party

 

Conversations are not privileged if they include discussions of non-legal matters

Discovery requests are directed at the client, not counsel.

Things that are not said in confidence of the attorney is not privileged

Applies during discovery and trial

 

Work product
Ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for another party or its representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent).

Definition of "prepared in anticipation for trial":

 A document is prepared in anticipation of litigation when it can fairly be said 

That the document was created because of anticipated litigation, and

Would not have been created in substantially similar form but for the prospect of litigation.

Why protect attorney work product

Chilling effect

Attorneys will avoid putting ideas in writing, or write them in misleading ways

Incentive against full trial preparation

Lawyers should not be treated like witnesses and their strategy should not be revealed

Free Riding on opposing counsel's work

Applies only during discovery

 

Exceptions to the work product rules:

If the other party shows that it has substantial need for the materials to prepare its case and cannot obtain their substantial equivalent by other means (e.g. if a death occurs and only one side can get a witness statement before death)

If the court orders discovery materials otherwise protected by the work product doctrine, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other representative concerning the litigation.

 

Relevant Case:
 

Case Name: Hickman v. Taylor

Case Citation: 329 U.S. 495 (1947)

 

Case Facts: P sued D in relation to deaths which occurred from a tug boat sinking.  Included in the discovery request was a request which requested that D provide copies of any statements provided by members of the crew of the ship to the plaintiff's attorneys.  D refused to comply with this requirement and stated that these elements were subject to privilege and they represent the counsel's private files.  The trial court ruled that these documents were not covered by privilege and could result in a situation where an individual tries to obtain facts about a case and hold them from the other party before the trial.  Requirements to provide these documents was without regard to the necessity or justification of the plaintiffs argument either.  D appealed this decision and the appellate court stated that the documents were the work product of the lawyer and hence privileged from discover under the federal rules of civil procedure.   P appealed to the US supreme court.

 

Issue: Was the document request for all statements taken from the crews, whether written or oral, an appropriate request to be made in discovery when there was no context provided regarding the necessity of the documents?

 

Holding:  No

 

Rationale: If attorneys were required to provide their files to opposing counsel, it would be hard for attorneys to protect the rights of their clients while also upholding justice.  Further, if an attorney were to be required to write down information from conversations which were had from witnesses, it would be unlikely that the information would be accurate, and there would be an absence of incentives to provide this information.  Further, this information could not even be used as evidence within the court to corroborate a claim.  Also, there was no argument that the failure to produce these documents would result in prejudice of preparation or hardship. injustice.  

 

Discovery Scope, Limits, and Protective Orders
 

Rule 26(b)(3): Trial Preparation: Materials
Documents and Tangible Things:

Generally, documents which are prepared in anticipation of litigation or trial by another party are not discoverable unless:

They are otherwise discoverable under Rule 26(b)(1) and

The party shows that it has substantial need for the materials to prepare its case and cannot without undue hardship obtain their substantial equivalent by other means.

Protection against Disclosure

If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, opinions, conclusions, or legal theories of a party's attorney regarding the litigation

Previous Statement

Any party or other person may, on request and without the required showing, obtain the person's own previous statement about the action or its subject matter.  If the request is refused, the person may move for a court order.

A previous statement is either:

i. A written statement that the person has signed or otherwise adopted or approved

ii. A contemporaneous stenographic that recites substantially verbatim the person's oral statement.

 

Rule 26(c): Protective Orders
· (1) In General

A party from whom discovery is sought may move for a protective order in the court where the action is pending or as an alternative on matters relating to a deposition, in the court where the deposition will be taken

The movant must include a certification that the movant has in good faith tried to resolve the dispute without court action

The court can issue an order to protect from annoyance, embarrassment, oppression, or undue burden or expense, including:

Forbidding the disclosure of discovery

Specifying terms, including time and place or allocation of expenses for the disclosure of discovery

Prescribing discovery method other than the one selected by the party seeking discovery

Forbidding inquiry into certain matters or limiting the scope of disclosure or discovery to certain matters

Designating the persons who may be present while the discovery if conducted

Requiring that a deposition be sealed and opened only on court order

Requiring a trade secret or other confidential research, development, or commercial information not be revealed

Requiring that parties simultaneously file specified documents or information in sealed envelopes 

 

Discovery Tools:
 

General Notes:
 

Discovery Sequencing and Interrogatories

Depositions often come after you have obtained other information which will allow you to develop better deposition questions

Generally, you use interrogatories first to locate and identify witnesses, then you use the requests for document production to collect the identified written evidence, and then using this evidence, depose whoever.

 

All items which are discoverable need to be signed by at least one party.

Rule 26(g): Signing Disclosures and Discovery Requests, Responses, and Objections

(1) Signature required on every discovery document by at least of attorney of record and this signature is a representation that the discovery document is appropriate.

Failure to sign allows the opposing party to refrain from acting on the document

Sanctions may be awarded for improper representations.

 

Initial Disclosures

 

Rule 26(a)(1): Required Disclosures - General Provisions Governing Discovery
Initial Disclosures

A party must without awaiting the discovery request from the other party, provide to the other parties

i. The name and, if known, the address and phone number of each person likely to have discoverable information, along with the subject of that information, that the disclosing party may use to support its claims or defenses unless the use would be solely for impeachment

ii. A copy of all documents, electronically stored information, and tangible things that the disclosing party has in its possession, custody, or control and may be used to support its claims or defenses

iii. A computation of each category of damages claimed by the disclosing party, who must also make available for inspection or copying unless privileged, on which such computation is based, including materials bearing on the nature and extent of injuries suffered

iv. Any insurance agreement under which an insurance business may be liable to satisfy all or part of a possible judgement in the action or to indemnify or reimburse for payments made to satisfy the judgement

a. Time for initial disclosures - for parties served or joined later

i. A party which is served or joined after the Rule 26(f) conference must make the initial disclosures within 30 days after being served or joined
b. Basis for initial disclosure

i. A party must make its initial disclosures based on the information then reasonably available to it.  No excuses because the party has not investigated the matter or because it challenges the sufficiency of another party's disclosures

 

· Interrogatories

Up to 25 questions, responded to under oath, responding party must answer or reject in 30 days.

Answers are made under oath by the party who signs them

Party which wants to ask more than 25 interrogatories can seek the agreement of the other parties or leave of the court

 

Requests for Production

 

1. Depositions

· Need to provide a noticing to the deponent which indicates the time and the place of the deposition

· Most discovery by deposition will never be offered as evidence at trial because inadmissible evidence is discoverable.

· However, a deposition may be used at trial if a witness is unavailable for a trial.

· A deposition is hearsay: an out of court statement offered in court for its truth.  Rule 32(a) only allows hearsay to be admissible in certain instances.

· First you see whether it is admissible

· Then you redact everything which is not admissible evidence. 

· Non-parties can only be deposed by a subpoena which brings the non-party into the court's jurisdiction.

· Limit is 10 depositions

· No need to investigate before answering a deposition

 

2. Physical or Mental Examinations

 

3. Requests for Admission

· Made after other discover which is needed to frame the statement.

· More of a pretrial tool as opposed to discovery

· Can request admissions from non-parties as well

· This discovery tool is the only one which needs to be filed with the court

 

Discovery Enforcement
· Parties must make efforts and reasonable attempts to resolve discovery issues between each other before making motions

· If the issues cannot be resolved:

· A requesting party can file a motion to compel discovery.  This is Rule 37

· A responding party can file a motion for protective order.  This is Rule 26

· The moving party must certify that it sought to resolve the dispute without court action.

· If a party fails to participate in certain discovery actions, the court is availed many remedies which are listed in Rule 37

 

· Pretrial Resolution and Summary Judgement
· Default Judgement (Rule 55)

Party against who a judgement is sought has failed to plead or otherwise defend

Otherwise defend means "filing motions"

The clerk or the court can enter a default judgement.

The court may set aside an entry of default for good cause and it may set aside a final default judgement under Rule 60B.

Motion to set aside judgement must be made within a reasonable time and no more than a year after the entry of the judgement or order.

Reasons to set aside judgement are in Rule 60(b)

Dispositions for failure to prosecute operate as an adjudication on the merits

 

Settlement

 

1. Dismissal (dismissals can be with or without prejudice)

0. Conditional dismissal with leave to amend

· If complaint is running up against the SOL, court will say "action will be dismissed in 30 days unless P files an amended complaint"

· The court won't necessarily screw you

 

2. Voluntary dismissal

0. Voluntary dismissal can be (1) without court order (i.e. voluntarily) or (2) with court order (see below)

1. Parties may voluntarily dismiss because of settlement, change of heart (e.g. realization that the claim will be unsuccessful), change in tactics (e.g. want a new judge)

Correct or redraft pleadings

Facilitate consolidation with another action

Defeat diversity jurisdiction by joining non-diverse parties and refiling in state court

Preserve subject matter jurisdiction by dismissing the action against non-diverse parties

Avoid unfavorable state law by refiling in another state or federal court

Refile in another jurisdiction with a longer SOL

Delay or avoid an anticipated adverse determination with merits

Delay or avoid discovery

Change federal judges by refiling in a state court with the hope that a different judge will be assigned.

Notice of dismissal to the other party is a unilateral notice which does not require action by the other party to dismiss the lawsuit.

· Contrast a notice of dismissal with a "stipulation for dismissal" which is bilateral.

· If two notices of dismissal are given, the second notice of dismissal serves as an adjudication on the merits. (two dismissal rule)

· If second voluntary dismissal is by stipulation, parties can agree on prejudice or without prejudice

 

Rule 41: Dismissal of Actions
3. Voluntary Dismissal

0. By the plaintiff

· Without a court order

· Plaintiff may dismiss an action without a court order by filing:

1. A notice of dismissal before the opposing party serves an answer or motion for summary judgement

2. A stipulation of dismissal signed by all parties who have appeared.

· Effect

· Unless stated otherwise, the dismissal is without prejudice

· If plaintiff previously dismissed any federal or state action based upon the same claim, a notice of dismissal serves as an adjudication on the merits. (two dismissal rule)

 

4. By Court order

0. An action may be dismissed at the plaintiff's request only by court order, on the terms that the court considers proper

1. If a defendant has pleaded a counterclaim before being served with the plaintiff's motion to dismiss, the action may be dismissed over the defendant's objection only if the counterclaim can remain pending for independent adjudication

2. Unless stated otherwise, a dismissal under this paragraph is without prejudice.

 

5. Involuntary dismissal

0. Court Orders Whose Violation Could Lead to Involuntary Dismissal

· Violation of pretrial orders such as scheduling orders

· Discover orders such as protective orders or orders to compel

· Other violations such as rule 11

 

Rule 41(b): Involuntary Dismissal; effect
6. If the plaintiff fails to prosecute, comply with these rules, or a court order, a defendant may move to dismiss the action or any claim against it

7. Unless dismissal order states otherwise, a dismissal under this subdivision and any dismissal not under this rule, except for lack of jurisdiction, improper venue, or failure to join a party, operates as an adjudication on the merits
 

8. Pretrial dispositive motions

0. Legal Defects

· Failure to state a claim. 12(b)(6)

· 12b6 is decided strictly on the factual allegations contained in the complaint, which are presumed true for purposes of the motion.

· You only consider evidence in the complaint with regard to a 12(b)(6) motion.

1. If on a motion under 12b6 or 12c, matters outside the pleadings are presented to and not excluded by the court, the motion must be treated as one for summary judgement.  

2. All parties must be given an opportunity to present all the material pertinent to the motion

· Judge is to evaluate all the evidence in the complaint in the most favorable light to the non-moving party to determine whether a claim has been stated, except parts which are implausible or legal conclusions (i.e. twiqbal effects)

· Jurisdiction and Service. 12(b)(1) - (5)

· Failure to join required party. 12(b)(7)

 

9. Evidentiary

0. Summary Judgement. Rule 56

· This motion is raised when there is no triable issue of fact.  That is, the parties both agree on the facts and judgement is a matter of law.

 

10. On a motion for SJ, the judge is to view the facts most favorably to the non-moving party.

0. Disputed facts are resolved in favor of non-moving party

1. Undisputed facts are accepted as true

2. Permissible inferences drawn for non-moving party

 

11. Summary judgement motion is decided on the record of facts contained in all the supporting materials and any opposing materials that would be admissible at trial.

0. Summary judgement motions are made before trial

1. Motion for directed verdict or judgement as a matter of law are decided on the evidence that has been admitted at trial.

2. Motion is made up until 30 days after the close of discovery.  So trial evidence is not available

3.  

12. Evidence which is used in the briefs for summary judgement should not include material that cannot be used at trial

0. Thus hearsay is typically not admissible.  However, an affidavit or declaration outlining hearsay can be used to support or oppose a motion.

Affidavit: a written statement by a witness signed under oath and witnessed by a notary

A declaration is the same as an affidavit, but it has not been signed by a notary.  However, it has the same effect as an affidavit

Promises to produce evidence at trial is not sufficient to defeat a motion for summary judgment.

With regard to summary judgement, the law expressly prohibits the non-moving party from relying merely on allegations or denials in its own pleading to defeat a properly supported motion for summary judgement.  The typical pleading is unsworn and typically contains non-admissible evidence.

 

Process for moving for SJ

Moving party files an opening brief with declarations and other documents as exhibits

Opposing party files a brief in opposition

Moving party files a reply brief.  Documents only can include rebuttal exhibits.

Argument (if any)

Judgment

 

If there is competing evidence, credibility assessments, or a possibility of inferences, these are questions which need to be satisfied by a jury, not a judge on SJ.

 

a. Even if there is a dispute about the applicable legal standard to apply, that would not preclude a court from granting summary judgement.  Disagreements on material facts, not law, are issues that preclude summary judgement.

. Occasionally however, a judge will deny summary judgement and make the parties go to trial because she concludes that a fuller record may clarify the correct legal analysis.

 

b. The mere existence of a scintilla of evidence in support of the plaintiff's position will be insufficient.  There must be evidence on which a jury could reasonably find for the non-moving party which would dispute a material fact.

 

c. If the moving party would have the burden of proof on a claim or defense at trial, then they must present undisputed facts supporting each and every element of the claim or defense in order to obtain summary judgement.

. This is called a Proof-of-the-elements motion for summary judgement

 

d. Alternatively, if the moving party would not have the burden of proof at trial there are two options:

. Disproof of Evidence: Present undisputed facts negating an essential element of the non-moving party's claim
i. Absence of evidence: demonstrate that there is no evidence whatsoever in the record by which the non-moving party could establish the existence of an essential element of the claim.
 

e. Rule 56 allows for a judge to use summary judgement for a part of the claim or defense.  A court may therefore grant summary judgement as to one or fewer than all claims or even as to part of a claim, leaving the rest for trial.

. A movant can move for SJ on a part or the whole claim.  The court may also grant partial, but not full, SJ

i. This would occur in torts cases where liability may be established, but a determination of damages needs to be hashed out by the jury.

ii. Also used in claim or issue preclusion where issues have already been adjudicated

 

f. Cross motions during summary judgement

. Both parties make the SJ motions if there are no disputed material facts

. Allows for the issue at hand to be disposed of before trial.  If only one party moves for summary judgement and it is not granted, the case will continue.  But if both move, and there is truly no dispute with regard to the facts, the judge can effectively decide the case

i. If not all facts are included in the briefs, judge can reject both motions.

 

Rule 56: Summary Judgement
g. Motion for Summary Judgement or Partial Summary Judgement

. A party may move for summary judgement, identifying each claim or defense, on which summary judgement is sought

i. The court shall grant summary judgement if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgement as a matter of law.
ii. The court should state on the record the reasons for granting or denying the motion.

 

h. Time to file a motion

. Unless a different time is set, a party may file a motion for summary judgement at any time until 30 days after the close of all discovery
 

i. Procedures

. Supporting factual positions:

. A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:

. Citing to particular parts of materials in the record (depositions, documents, electronically stored information, affidavits)

I. Citing to stipulations, admissions, interrogatory answers, or other materials

II. Showing materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.

 

j. Objection that a fact is not supported by admissible evidence

. A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible evidence.

 

k. Materials not cited:

. The court only needs to consider cited materials, but it may consider other materials in the record

 

l. Affidavits or Declarations:

. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.

 

m. When facts are unavailable to the Nonmovant

. If a nonmovant shows by affidavit or declaration that it cannot, for specified reasons, present facts essential to justify its opposition, the court may:

. Defer considering the motion or deny it

I. Allow time to obtain affidavits or declarations or to take discovery

II. Issue any other appropriate order

 

n. Failing to properly support or address a fact

. If a party fails to properly support an assertion of fact or fails to properly address another party's assertion of fact as required by Rule 56, the court may:

. Given an opportunity to properly support or address the fact

I. Consider the fact undisputed for the purposes of the motion

II. Grant summary judgement if the motion and supporting materials, including the facts considered undisputed, show that the movant is entitled to it

III. Issue any other appropriate order

 

o. Judgement independent of the motion

. After giving notice and a reasonable time to respond, the court may

. Grant summary judgement for a nonmovant

I. Grant the motion on grounds not raised by a party

II. Consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute.

 

p. Failing to grant all the requested relief

. If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact, including an item of damages or other relief, that is not genuinely in dispute and treating the fact as established in the case

 

q. Affidavit or Declaration Submitted in Bad Faith

. If satisfied that an affidavit or declaration under this rule is submitted in bad faith, or for the delay, the court, after notice and a reasonable time to respond, may

. Order the submitting party to pay the other party the reasonable expenses, including attorney's fees, it incurred as a result.

I. An offending party or attorney may also be held in contempt or subject to other appropriate sanctions.

 

r. Trials
 

Notes:
· In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved

· Thus, suits in courts of equity (such as Delaware) or suits for less than $20 do not have a right to a jury trial

· The civil procedure process is trans-substantive (applicable regardless of the claims asserted)

· Merger of law and equity: all cases go to the same judge and are referred to as "civil actions"

· General v. Special Verdicts

· General verdicts state whether the plaintiff or defendant wins, and if the plaintiff wins, the damages

· Special verdicts outline the specific elements of the offenses and the jury will determine which elements were/weren't met

 

Seventh amendment summary
· The amendment does not make mention to criminal cases, it is the sixth amendment which guarantees jury trial in criminal prosecutions.

· Since the seventh amendment only preserves the right in suits at common law, there are no rights to a jury in equity or admiralty cases.

· US Supreme Court has held that this amendment only applies to the federal courts.  It does not guarantee a jury trial in any cases in the state courts

· Parties are not required to try their cases to juries even if they have a right to a jury trial.  If neither party requests a jury trial, the case will be tried by a judge instead.

· The preservation of the right to trial by jury in common law relates to the right to jury trial as it existed in the courts of England.

 

Perspectives on Jury Trial
· Arguments that juries should not be used in complex cases cite four problems

· Massive amount of evidence that must be reviewed and understood by the fact-finder

· The likely duration of trial

· The complexity of the factual issues raised

· The complexity and multiplicity of legal concepts that the jury must apply to different claims and parties

· Requiring a jury trial might deprive litigants of due process under the 5th amendment if the case was so complex that the jury could not adequate decide it.

· The supreme court has applied a historical test to determine the right to a jury trial

· Whether each claim in the action is analogous to a claim tried at law under traditional procedure

· Whether the remedy sought is one that would have been available at law or equity.

 

Rule 38: Right to Jury Trial; Demand
· Right Preserved

· All parties have a right to a jury trial as protected by the 7th amendment of the US Constitution and federal statutes as may apply

· Demand

· On any issue triable by right of jury, a party can demand a jury trial by 
0. Serving the other parties with a written demand, which may be included in a pleading, no later than 14 days after the last pleading directed to the issue is served AND

1. Filing the demand in accordance with Rule 5(d)

· Specifying Issues:

· In the demand for trial by jury, a party may specify the issues which it would like to have tried by a jury.  Otherwise, it is considered to have demanded a jury trial on all the issues so triable.

· If the party has demanded a jury trial on only some issues, any other party to the lawsuit, within 14 days after being served with the demand for jury trial, may also serve a demand for jury trial on any other or all factual issues triable by jury

· Waiver; Withdrawal

· A party waives a jury trial unless its demand is properly served and filed.  A proper demand may be withdrawn only if the parties consent.

· Maritime or Admiralty law

· These rules do not apply to maritime claims.

 

Rule 39: Trial by Jury or by the Court
· When a Demand is Made

· When a jury trial has been demanded under Rule 38, the action must be designated on the docket as a jury action.

· The trial on all issues so demanded must be by jury unless

0. The parties or their attorneys file a stipulation to a nonjury trial or so stipulate on the record

1. The court, on motion or on its own, finds that on some or all of those issues there is no federal right to a jury trial

· When no Demand is Made

· If a jury trial is not demanded, the issues will be tried by the court.

· But, the court may, on motion, order a jury trial on any issues for which a jury trial might have been demanded.

· Advisory Jury; Jury Trial by consent

· In an action not triable by jury, the court, on motion or on its own, may

0. May try any issue with an advisory jury

1. May, with the parties' consent, try any issue by a jury whose verdict has the same effect as if a jury trial had been a matter of right, unless the action is against the US and a federal statute provides for a nonjury trial.

 

· Judgement as a Matter of Law
 

Notes:
Occurs when the evidence which has been presented is insufficient for a reasonable jury to find for the plaintiff on that issue.  A non-moving party must be fully heard on an issue and the evidentiary record includes all pre-trial, discovery, and evidence admitted in trial leading up to the motion.

If the judge grants the JMOL motion, the judge enters a judgment for the moving party and dismissed the jury

Rule 50(a) motions serve two important functions

They notify the non-moving party that she has failed to offer evidence concerning a key element of her case, thus giving her an opportunity to correct the omission.

They can be used to call the bluff of the non-moving party because the moving party does not believe that enough evidence exists to support the claim.

Rule 50(b) authorizes a judge to grant this "renewed" motion for JMOL, which most state courts refer to as a motion for judgement notwithstanding the verdict or JNOV.

However, a Rule 50(b) motion can only be raised if a 50(a) motion was raised.

Motion must be made no later than 28 days after the entry of the judgement, the movant may file a renewed motion for JMOL and may include an alternative or joint request for a new trial

Three outcomes: Award, dismiss motion, new trial

Renewing JMOL

If motion has not been granted, court has 28 days after the judgement to JMOL under Rule 50B

Can only 50B motion unless a 50A motion was raised during trial.  If you don't like the verdict, appeal.

50B without 50A violates 7A

Under Rule 50(c): If the courts grant a renewed motion for JMOL, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgement is later vacated or reversed.

When a judge grants a rule 50 motion, the judge has determined that a party has offered so little evidence that the facts can be determined as a matter of law

Rule 50 provides that a judge should only grant the motion when a party has failed to offer a legally sufficient evidentiary basis to support a judgement in her favor.

There is a difference between persuasion and production

Persuasion refers to the amount and sufficiency of the evidence required to preclude JMOL

The burden of persuasion remains at all times with the party whose claim or affirmative defense is being litigated.

Typically the plaintiff.

Production refers to the party's burden to produce sufficient evidence to avoid an adverse judgment as a matter of law on a particular matter

A defendant moving for JMOL has the initial burden of production, that is "to specify the judgement sought and the law and facts that entitle the defendant to the judgement"

If there are credibility assessments, this will likely result in a motion for JMOL not being granted, and the judge will send to the jury for review

Some states have adopted the scintilla of evidence rule which states that even if there is a scintilla of evidence which is circumstantial, throw the case to the jury

If you grant a 50A motion which is appealed, the result is a new trial.

This makes sense because there is effectively a decision to render a verdict on a trial before the jury has reached a judgement

Under JMOL, a Remittitur may be awarded.  It's a way of a judge using a motion for knocking the damages down in a verdict.

 

Issues with Rule 50a JMOL Motions
If the judge grants it, the losing party is likely to appeal, arguing that the judge should have permitted the case to proceed to the jury.  If the appellate court agrees, then they will remand the case for retrial which is a situation that they prefer to avoid.  

Thus, they will only grant the motion when the argument for doing so is strong and the likelihood of reversal is low.

If the judge denies the Rule 50A motion, the jury will probably see the weakness in the case anyways and render the appropriate verdict.  

If not, Rule 50B allows the judge to revisit the jury's decision after the verdict.

 

Hypos: 50A motion was denied in the trial court, Jury finds for P, D renews 50B motion and in the alternative motions for a new trial

Trial court grants 50B and 59A, P appeals and appellate affirms 50B, but not 59A

Result: Verdict in favor of D.  When 50B was granted by the trial court, this provided D the verdict.  This decision was then appealed and affirmed, thus the case is over and the motion for the new trial is irrelevant

Trial court grants 50B and 59A, P appeals and appellate court affirms both

Result: Verdict for D.  Same as above, the affirmance of the 50B motion by the trial court decided the case and the new trial motion is irrelevant.

Trial court denies 50B but awards 59A, P appeals the 59A decision

Result: New trial, when the 59A motion was awarded at the trial court, the verdict was thrown out and there was no final judgement to appeal on.

Trial court grants 50B, but denies 59A, P appeals and the appellate court reverses the 50B and indicates there should be a new trial under 59A.

Result: New trial, since the JMOL ruling was overturned, and the appellate court indicated that the trial should be re-tried, that is the result.

Trial court denies 50B, D appeals and the appellate court reverses

Result: New trial, the appellate court states that the ruling on the motion was wrong.  If this is the case 50e states that the appellate court may order a new trial, direct the trial court to determine whether a new trial is necessary, or direct the entry of a judgement. 

 

Rule 50B - Safety Net
If your 50A motion is not granted, judge sends the case to the jury, jury decides, but then the judge grants the 50B motion and this decision is appealed.  The appellate reversal results in the jury decision as the judgement which was deemed to be reasonable and should not have been set aside.

For this reason, most courts prefer to deny rule 50a motions and revisit the rule under Rule 50b in the event that the jury renders an unsupportable verdict. 

 

Legality of Rule 50B, reviewing the jury's decision
The court reasoned that if a party makes a motion for judgement as a matter of law under Rule 50a before the case goes to the jury and the judge does not grant the motion, the judge is considered to have conditionally submitted the case to the jury and can reassess the sufficiently of the evidence after the verdict.

There is policy considerations for this as well. 

It provides the judges to correct an unsupportable verdict

Judges would be more inclined to grant a Rule 50a motion in order to avoid the possibility of an unsupportable verdict.

 

Why JMOL vs. SJ
More evidence in JMOL than SJ

Discovery and evidence admitted in trial

SJ is before trial, JMOL is during or after trial

Under SJ=> court shall grant successful SJ motion

Under JMOL => court may grant the motion

Jury already sworn in, not much more effort to put the decision to the jury

Should look at whole record when determining JMOL

Parties may not have engaged in much discovery and therefore there is an absence of evidence available to both parties which only becomes available at trial.  

Where a previous dispute of facts may exist, trial testimony is different and indicates that there may be insufficient evidence to support the claims.

 

Rule 50: Judgement as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling
Judgement as a matter of law

In General

0. If a party has been fully heard on an issue during a trial and the court finds that a jury would not have a legally sufficient evidentiary basis to find the party on the issue, the court may:

0. Resolve the issue against the party; and

1. Grant a motion for judgment as a matter of law against the party on a claim or defense that under the controlling law can be maintained or defeated only with a favorable finding on that issue.

1. Motion:

0. A motion for judgement as a matter of law may be made at any time before the case is submitted to the jury.

1. The motion must specify the judgment sought and the law and facts that entitle the movant to judgement

· Renewing the motion after trial; alternative motion for a new trial

· If the court does not grant a motion for JMOL made under Rule 50(A), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion.

· No later than 28 days after the entry of the judgement--or if the motion addressed a jury issue not decided by a verdict, no later than 28 days after the jury has been discharged--the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59.

· In ruling on the renewed motion, the court may:

0. Allow judgement on the verdict, if the jury returned a verdict

1. Order a new trial

2. Direct the entry of judgement as a matter of law

· Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial

· In General: 

0. If the courts grant a renewed motion for JMOL, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgement is later vacated or reversed.

1. The court must state the grounds for conditionally granting or denying the motion for a new trial.

· Effect of a conditional ruling: 

0. Conditionally granting the motion for a new trial does not affect the judgement's finality.

1. If the judgement is reversed, the new trial must proceed unless the appellate court orders otherwise.

2. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial

3. If the judgement is reversed, the case must proceed as the appellate court orders.

 

· Post-trial Motions

· Order for a New Trial

 

Notes:
Reasons why a Judge May Grant a new trial

Process errors

Legal errors by trial judge (i.e. incorrect jury instructions and incorrect evidentiary rulings)

Attorney misconduct (i.e. improper argument, introducing inadmissible evidence)

Jury tampering

Jury misconduct

Verdict errors

The verdict is not supported by the weight of the evidence.

This could mean that the jury made an erroneous finding of liability.

It could also mean that the dollar verdict was too high.

New evidence after the trial that would have affected the outcome is discovered.

 

Evidentiary record used for the motion

Evidentiary record is the trial record.

For process errors, the judge may request evidence, in addition to the trial record, as needed to evaluate whether there was jury tampering or misconduct

Nature of the Judge's review

Judge has the responsibility to view the record like a 13th juror who can prevent a unanimous verdict.  Judge may assess the weight of the evidence but should be reluctant to override jury decisions regarding witness credibility.

Looking for a verdict which is "clearly erroneous" or "manifest injustice" or leaves the judge with "a definite and firm conviction of error"

Judge should grant motion if he has a firm and definite conviction that the verdict is against the great weight of evidence.
Timing/Nature of Motion

The motion for a new trial has to be made within 28 days after judgement for any reasons for which a party can seek a new trial.

If you can renew a JMOL motion, but fail to do so, and rather appeal based upon insufficiency of evidence, that appeal will be rejected.

Never do a retrial motion before the verdict b/c you don’t know what the verdict is.  Nothing to lose by waiting.

A JMOL 50B motion may be combined with a 59A motion 

Further, if the motion is based upon insufficiency of evidence, the 59A motion MUST be filed with the 50B motion.  

The basis for this is that the standard is higher for JMOL and preserves appellate reviews.

If 50B motion is denied, judge must rule on the new trial motion

If 50B motion is granted, conditionally rule on the new trial motion (50C).

If the 50B motion is reversed on appeal, the trial court has already ruled that a new trial should exist.

The motion for appeal tolls the motion for new trial.  Thus, the 30 day window for appeal starts on the day that the judge makes a decision on the new trial.

JMOL v. Motion for a New Trial

The motion for JMOL tests the sufficiency of the evidence to support a jury verdict by the reasonable jury standard.  Contrast this with a motion for new trial which assumes that there was sufficient evidence to reach the jury and the jury verdict is reasonable, but tests whether that verdict is nevertheless clearly erroneous because it is against the weight of the evidence or it was the product of a failed trial process

Result of a Successful Motion

Motion for a new trial grants a new trial only, success of the motion does not render a verdict.  It overturns the verdict reached by the jury but does not decide one way or another on the case.

Cant appeal the decision of the new trial order because there is effectively no verdict.  Need to proceed to the new trial and appeal if necessary.

 

Questions to Ask for New Trials for Process Errors
Did a process error occur

Did the error probably or to a substantial degree affect the right to a fair trial or the jury verdict.

Unless justice requires otherwise, no error in admitting or excluding evidence will be grounds for a new trial.  Justice only requires a new trial only if the error affected any party's substantial rights.

 

Rule 59: New Trial; Altering or Amending a Judgement
In General

Grounds for New Trial: The court may, on motion, grant a new trial on all or some of the issues-- and to any party as follows:

After a jury trial, for any reason for which a new trial has heretofore been granted in an action at law or in federal court

After a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court

Further Action After a Nonjury Trial

After a nonjury trial, the court may, on motion for a new trial, open the judgement if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgement.

 

Time to File a Motion for New Trial

No later than 28 days after the judgement has been entered

 

Time to Serve Affidavits

When a motion for a new trial is based upon affidavits, they must be filed with the motion. 

The opposing party has 14 days after being served to file opposing affidavits

 

New trial on the Court's Initiative for Reasons Not in Motion

No later than 28 days after the entry of judgment, the court on its own, may order a new trial for any reason that would justify granting one on a party's motion.

After giving parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion. 

In either event, the court must specify the reasons in its order.

 

Motion to Alter or Amend a Judgement

A motion to alter or amend a judgement must be filed no later than 28 days after the entry of the judgement.

 

Relief from Judgement

 

Notes:
· Motion must be made in one year for relief stemming from these causes:

· (1) mistake, inadvertence, surprise, or excusable neglect; 

· (2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b); 

· (3) fraud … misrepresentation, or misconduct by an opposing party; 

 

· Motion must be made in a reasonable time for relief stemming from these causes:

· (4) the judgment is void; 

· (5) the judgment … is based on an earlier judgment that has been reversed or vacated; … ; or 

· (6) any other reason that justifies relief.”

 

· Rule60B1 allows for a judgement to be vacated as a result of the errors that are excusable to the point where leaving the judgement in place would be inequitable.

· As a general rule, very few instances of neglect by a party or lawyer are considered excusable.

· If this occurs, client can likely sue attorney for malpractice.

 

· A motion to grant a new trial under 60b2 due to the presence of new evidence must pass this five part test

· The evidence must be newly discovered since the trial

· Due diligence on the part of the movant to discover the new evidence must be shown

· The evidence must not be merely cumulative or impeaching

· The evidence must be material

· The evidence must be such that a new trial would probably produce a new result

 

· The record for the motion consists of the trial record, dispositive motion record, and additional evidence obtained by the court necessary to rule on the motion.

· No need to look at the facts with preference to any party

 

Rule 60(b): Relief From Judgment 
On motion and just terms, the court may relieve a party … from a final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b); 

(3) fraud … misrepresentation, or misconduct by an opposing party; 

(4) the judgment is void; 

(5) the judgment … is based on an earlier judgment that has been reversed or vacated; … ; or 

(6) any other reason that justifies relief.”

 

 

· Appeals
 

Notes:
· Appellant must be the aggrieved party.  If you were not injured or prejudiced, you cannot appeal

· Purpose: Correct legal errors that occurred in the trial court

· No new arguments for reversing trial court

· OK to phrase arguments differently or cite different authorities, but not OK to introduce wholly new theories for reversal

· Appellate court may affirm on any basis supported by the trial record, even if it relies on a new legal theory

· Exception:  Subject Matter Jurisdiction (SMJ) may be raised for first time on appeal, even if not argued below

· This right to appeal almost never includes a chance to retry the case in another court

· Rather, appellate courts review objections to the trial judge's processing of the case below.

· Not all cases which are appealed are grated oral arguments.

 

· Evidentiary Record

· No new evidence

· Records from the trial courts are compiled in a "record appendix" and submitted to the appellate court along with the parties' briefs on the appeal.

· A brief is filed, followed by an appellee's brief, followed by a reply brief.

· Briefs include statement of proceedings below, the facts giving rise to the case, a statement of the issue or issues he claims were wrongly decided by the trial judge, a statement of the proper standard of review, and an argument explaining his position on each of the legal issues he raises on appeal.

 

· Requirements for appeal
· Filed with the District Clerk

· Within 30 days after the judgement or order appealed from is entered

 

· What may be appealed?

· Reviewability

· Prejudice (a reversible error)

· Prejudice cannot stem from "harmless errors" which do not affect any party's substantive rights

· Only a party "aggrieved" by a trial court decision may appeal

 

Preservation (below)

The appellant must have objected at the trial court in order for the issue to be appealable.

Objecting at the trial court level eases appellate review by having the district court first consider the issue and this ensures fairness to litigants by preventing surprise issues from appearing on appeal

Objecting at the trial also reduces the likelihood of sandbagging--holding the claim of error in reserve to see what happens.  Without such a requirement, P could simply hold her tongue while she knows the trial judge improperly instructed the jury, reserving her objection for appeals.

 

Presentation (above)

The appellant must have included the issue at hand in the brief which is submitted to the appellate court

Requiring the claims and arguments to be presented in the appellate brief serves another purpose: Providing notice to the appellee of the issue and related arguments so that it can brief counter-arguments.

 

Finality: An appeal is ordinarily postponed until there is a final judgement, or there is nothing left for the trial court to do.

Motion for a new trial is not a final decision and therefore is not an appealable decision.  A motion for a new trial is a continuation of an existing trial.  No final record.

 

Final Decision Rule 
Decisions of a trial court that are not “final” are called “interlocutory.” The term derives from the word interlocutor, or questioner

An immediate pretrial appeal of an interlocutory decision is known as an “interlocutory appeal.”

Interlocutory decisions are not appealable final decisions

This happens when an appeal is made before the trial has concluded

A final decision must be rendered before an appeal can be made to the appellate court

 

Separate Actions as an Alternative to Interlocutory Appeal
If you can't appeal an interlocutory decision, you can try and argue these two methods.

Contempt

A party who disagrees with an interlocutory order could disobey the order, be found in contempt of court in what is technically a separate action, and then appeal the contempt ruling

 

Mandamus

A writ of mandamus is an order directing a government official to take (or not take) certain action

The case law of mandamus explains that the writ is a “drastic and extraordinary” remedy reserved for extraordinary cases where the wrongfulness of the officer’s action is indisputable,

Needs to be filed in the court of appeals.

Writ of mandamus is an original motion which 

 

Exceptions to the Final Decision Rule
Partial Judgement: When a case involves multiple claims and a trial court enters a final judgement as to fewer than all claims.

Rule 54b gives the trial court discretion whether to grant a partial judgement.  If the trial court determines that there is no just reason for delay, the order for summary judgement may be granted.

Paraphrased Rule: Part of the case is over and I will allow you to appeal that part while remainder stays here

However, if the whole trial was going to wrap up in a week, the trial court may just have both parties wait for the final judgement on the entire case.

 

· Interlocutory Decision Made Appealable by Statute

· Interlocutory appeals allowed by statute

A common one is an appeal of trial courts orders granting or denying a preliminary injunction or temporary restraining order.

 

Certified Question

28 USC 1292(b) allows the district court judge to certify a difficult legal question to the court of appeals before the entry of final judgement.

Only allowed if the trial court "shall be of the opinion that such order involves a controlling question of law as to which there is substantial ground for different of opinion that an immediate appral from the order may materially advance the ultimate termination of the litigation.

 

1. Class Certifications

· Trial court orders granting or denying certification of a class action may be immediately appealed under Rule 23(f)

 

2. Collateral Order

· Allows a party to appeal a decision that is not technically final, but that resolves important rights in a way that would not be reviewable in an appeal of a final decision.

· An example would be that a trial court order denying immunity, which force defendants to endure litigation that they are entitled to avoid all together, should be immediately appealable.

 

· Rules of Preservation Exceptions:
0. An appellate court will consider an issue not raised in the district court if it involves a pure question of law and refusal to consider it would result in a miscarriage of justice

1. Where the appellant raises an objection to an order which he had no opportunity to raise at the district court level

2. The rule does not bar consideration by the appellate court in the first instances where the interest of substantial justice is at stake

3. A federal appellate court is justified in resolving an issue not passed on below where the proper resolution is beyond any doubt

4. It may be appropriate to consider an issue first raised on appeal if that issue presents significant questions of general impact or of great public concern.

 

Standards of Appellate Review
The standard of deference is so important that the parties to an appeal must include a "concise statement of the applicable standard of review" in their briefs.

The De Novo Standard of Review

De Novo review is applied to mixed questions of fact and law, "questions in which the historical facts are admitted or established, the rule of law is undisputed, and the issue is whether the rule of law as applied to the established facts is or is not violated."

Important for questions which affect constitutional rights

Little deference given to the trial court

 

Abuse of Discretion Standard of Review

This standard of review relates to the trial judge's decisions with regard to scheduling, discovery management, and trial management

The deference given is a wide continuum given the range of discretion is so wide.  

Less deference will be given to decisions to grant a new trial, default judgement, other cases which are material to the case.

 

Clearly Erroneous Standard of Review

Has to deal with fact finding that was done by the judge in a bench trial, or upon granting denying motions of evidence admissibility

A finding is clearly erroneous when although there is evidence to support it, the reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been committed.

Some deference is given to the trial judge because the trial judge has certain advantages when it comes to fact finding when compared to the appellate judges.

Purpose of the review is not to decide factual issues de novo.  Should not duplicate the trial judge's efforts.

If the district court's account of the evidence is plausible in light of the record viewed in its entirety, the court of appeals may not reverse it even though convinced that had it been sitting as a trier of fact, it would have weighed evidence differently.

Reasonable Jury Standard of Review

Appellate courts review jury verdicts by the same standard that the trial court does on original and renewed motions for JMOL.

Could a reasonable jury have returned the verdict

Deference is constitutionally compelled by the 7th amendment.

 

Claim Preclusion aka Res Judicata

 

Notes:
· General Notes:

· Preventing double jeopardy basically, but from a civil perspective.

· Prevents parties from having to incur expenses to litigate issues twice. Should only have one chance to prove your cases

· Reinforces public confidence in the judicial system.

· If latter claims are ruled differently than initial claims, that would introduce distrust by the public in the courts.

· Promotes efficiency

· Prevents multiple approaches in different cases.  Or different cases filed in different jurisdictions

· Requires plaintiffs to allege all claims, assert their best theories in support of those claims.

· Issues where claim preclusion does not apply

· Retrial: A retrial is a continuation of an existing trial, the motion is not introducing a new, second case against the defendant

· Collateral proceedings: this occurs when an individual, who has received a judgement, files a collateral action in another jurisdiction where the losing party has assets.  This action is collateral to the original proceeding.  It is not making a new claim.

· How to Assert Claim Preclusion

· Affirmative Defense in the Answer under 8c

· May not be an effective defense however because the defense would only be raised based upon the information in the complaint.  Filing for summary judgement later with more information may be more effective.

· Summary Judgement

· Note: 12b6 motion is inappropriate to dismiss on the grounds of claim preclusion because a claim has been made. Also you can't put anything in the record with a 12b6 motion to dispute the claim.

 

Claim Preclusion Elements
Same claim as in lawsuit 1
Claims are the same if they should have and could have been brought together

· Factually possible: Facts for both claims were available at the time of suit

· Legally possible: court has jurisdiction over claim.  Court allows the two claims to be brought together.

· Different approaches to "should have" brought the claims

· Transaction approach

· Evidence approach

. Evidence necessary to support legal claim 1 would also prove legal claim 2

i. Are the elements of the claims in both lawsuits the same

· Primary rights

. Same Harm approach, ignore rights & causes of action

i. CA approach

 

· The parties are the same in the same configuration
Plaintiff and defendant in lawsuit one must be in the same configuration in lawsuit two in order for preclusion to exist

Exceptions: 

Privity

Six instances where nonparties' claims are barred (bolded most relevant)
A person who agrees to be bound by the determination of issues in an action between others is bound in accordance with the terms of his agreement

Comes up in complex litigation scenarios.  Some parties may negotiate and pick a test case which will get adjudicated which will then dictate the results for the rest of the class

Nonparty preclusion may be justified based upon a variety of pre-existing substantive legal relationships between the person to be bound and a party to the judgement.
If you are a successor in interest, the successor owner cannot sue for the same claim that the former owner already adjudicated.

New owner stands in the shoes of the old owner.

M&A

A non-party may be bound by a judgement because she was adequately represented by someone with the same interests who was a party to the suit.
Class action lawsuits, trustees

If she assumed control over the litigation in which that judgement was rendered

Happens in insurance cases

A party bound by a judgment may not avoid its preclusive force by relitigating through a proxy.

Can't have an agent file a lawsuit on half of another.

A special statutory scheme may expressly foreclose successive litigation by non-litigants if the scheme is otherwise consistent with due process.

Virtual representation is more problematic than the recognized categories of non-party preclusion, because virtual representation does not give non-parties key procedural protections, such as notice that their rights may be affected in the pending litigation or that they have the right to opt out of the litigation and purse claims on their own.

Counterclaims

Even if the counterclaim is not barred by the claim preclusion rules, if the one filing the counterclaim does not disclose any counterclaim that arises out of the same transaction, the federal rules of civil procedure may preclude the rule.

Ex: A sues C, and therefore, if C has a counterclaim, they must bring the counterclaim in this suit.  If C later sues A for the issue which could have been brought as a counterclaim, this claim will be precluded.

 

The previous case must have resulted in a valid, final judgement on the merits
Validity of the Judgement

Valid does not mean correct

Valid means that Court #1 had power to bind the parties to the dispute

All states require that Court #1 had personal jurisdiction over the parties

Most states do NOT require that Court #1 had proper subject matter jurisdiction over the matter.

If the parties could have raised subject matter jurisdiction at any time, including on appeal, then courts will not rule a judgement invalid from a court without proper jurisdiction unless the district court's decision to hear the case was a "manifest abuse of authority" or "would substantially infringe the authority of another tribunal"

 

Finality of the Judgement

A judgement does not have claim preclusive effects until it is final.

There is no concern that a court will enter a judgement that is inconsistent with a prior judgement until a prior judgement actually exists.

A judgement is final for preclusion purposes when the trial court enters a judgement

Pretrial or interlocutory orders are not final for preclusion purposes

 In most states, trial court decision is final,  even if the losing party might subsequently file a post-trial motion, such as a motion for a new trial, and even if the losing party appeals.

If a judgement is on appeal, and the same claim is pending in another court, the other court will typically await the completion of the appeal in the original case before determining whether claim preclusion applies.

 

A judgement on the merits

A decision in a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits

A judgement also must be on the merits for it to have preclusive effects

Judgement on the merits include summary judgement, JMOL, and default judgements.  They do not include dispositive motions for lack of jurisdiction or venue.

The test is whether the claimant has had an opportunity to litigate her claim and address the merits of the case, at least in some respects.

One issue arises with statute of limitations cases.  Generally, when a claim is dismissed for SOL, that is considered a judgement on the merits.

Favors the policy of finality and fewer opportunities to relitigate claims

Failure to prosecute is on the merits because the party had the opportunity to prosecute but squandered the opportunity

 

1. Issue Preclusion aka Collateral Estoppel

 

General Notes:
· Issue preclusion bars a party from contesting issues in a subsequent lawsuit which were already litigated.

· Issue preclusion does not preclude the lawsuit from going forward, but rather, some of the issues within the complaint may be barred from being argued.

· Unlike claim preclusion, issue preclusion can be used by both the plaintiff and the defendant

· Plaintiff may use issue preclusion to preclude defense from bringing up an issue which was already adjudicated.

· Move for partial summary judgement for part of the claim.

· Issue spotting: Presence of multiple lawsuits.  Start by finding the first lawsuit which possesses a final judgement

· A judgement in a civil case cannot preclude issues which are brought up in a criminal case because the burden of proof required for a civil case is less than a criminal case.  Thus, it will need to be relitigated.

· The opposite is not true.  

· The full and fair opportunity requirement comes up most often when the first lawsuit was conducted in a different court or by a quasi-adjudicative administrative agency, like lawyer disciplinary proceeding or a worker' compensation board proceeding.

· An issue may be precluded, but that often is not dispositive.  A jury may need to assess damages or other issues for the claim to be assessed in totality.

 

Issue Preclusion Requirements
 

A party may be precluded from relitigating an issue in Lawsuit #2 when:

Lawsuit #2 involves the “same issue” as Lawsuit #1

The issue was “actually litigated and decided” in Lawsuit #1

Essential issue must be litigated and this issue must have been relevant to the outcome of the case

To determine whether the issue was actually litigated, review the record and the evidence

Bench trial => examine written findings of fact

Rule 52a

Jury Trial

Review the verdict

Items skipped in a special verdict were not ruled on

Need to use logic to discern what was decided in the general verdict.

When determining which issues were litigated, when defendant wins, it could be that an affirmative defense worked, or the prosecution didn’t provide the case, or vice versa.

When the plaintiff winds, you can deduce the issues more easily 

When an issue is properly raised, by the pleadings or otherwise, and is submitted for determination and is determined, the issue is actually litigated.

An evidentiary hearing (i.e. arbitration), like a trial, involves the submission of evidence for the purpose of issue determination, which seems enough.

Default judgement is not sufficient to meet the standard for issue preclusion, but is sufficient for claim preclusion.  

 

The precluded party had adequate “opportunity and incentive to litigate” in Lawsuit #1; and 

If the prayer for relief is materially different, then the incentive to defend is not the same

Claims in small claims don’t have attorneys to properly lay on the defense

Parties need to be the same parties, or persons in privity with the original parties

Majority view is that non-mutual issue preclusion is appropriate (i.e. where the parties to the lawsuit are not the same)

Minority view is that mutual preclusion must exist (i.e. Precluder must have been party to Lawsuit #1)

 

1. Lawsuit #1 ended in a “valid, final judgment”

0. Same test as claim preclusion

1. Valid: Court had valid personal jurisdiction over the parties to the lawsuit (subject matter jurisdiction is not necessary)

2. Final: The court in lawsuit #1 has no more actions to take in relation to the claim.  Same standard as appealability

 

2. The decision on the issue was “essential” to the judgment in Lawsuit #1

 

Countervailing Factors which Preclude Issue Preclusion
a. The party against who preclusion is sought could not, as a matter of law, have obtained review of the judgment in the initial action.

b. The issue is one of law and:

. The two actions involve claims that are substantially unrelated

i. A new determination is warranted in order to take account of an intervening change in the applicable legal context or otherwise to avoid inequitable administration of the laws

c. A new determination of the issue is warranted by differences in the quality or extensiveness of the procedures followed in the two courts or by factors relating to the allocation of jurisdiction between them

d. The party against who preclusion is sought had a significantly heavier burden of persuasion with respect to the issue in the initial action than in the subsequent action.

e. There is a clear and convincing need for a new determination of the issue

. Because of the potential adverse impact of the determination on the public interest or the interests of persons not themselves parties in the action

i. Because it was not sufficiently foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action.

ii. Because the party sought to be precluded, as a result of the conduct of his adversary or other special circumstances did not have an adequate opportunity or incentive to obtain a full and fair adjudication in the initial action.

 

1.  Subject Matter Jurisdiction

 

a. Generally
i. Subject matter jurisdiction is a doctrine which evaluates whether a court is authorized to resolve dispute.

ii. SMJ is an UNWAIVABLE defense and can be raised at any time during the case.  This is the Rule 12(b)(1) defense.

 

i. The federal courts are courts of limited SMJ, meaning that they can only hear a small range of cases.

1. This is because the state courts existed before the Constitution was created and the framers wanted the bulk of the judiciary to be handled by the states.

a. However, they recognized that the federal courts should have the power to hear certain types of cases that implicate national interests.

2. If a federal court does not have SMJ over a case, the case will need to be filed in a court of general jurisdiction--often a state court.

a. However, many matters can have "concurrent" jurisdiction, as opposed to "limited" jurisdiction, that occurs when both a federal and state court would have SMJ over the dispute.

 

i. The primary cases that the federal courts can hear are:

1. Cases arising under the Constitution or the Laws of the United States (federal question jurisdiction)

2. Cases between citizens of different states (the diversity jurisdiction)

a. Created diversity jurisdiction out of concern that state courts might favor the local litigant in a case between an in state citizen v. an out of state citizen.

 

i. The federal judicial power shall extent to the cases listed in Art III Section 2, however, the constitution does not declare that only a federal court may hear these categories.

1. Congress may authorize federal courts to hear cases involving these subject matters – but no others.  If no statute is passed authorizing the federal courts to hear disputes called out in Article 3, Section 2, then the federal courts cannot hear the disputes.

2. Thus these cases can be brought in state court unless a statute preempts the case from being filed in state court.

3. Further, it would be unconstitutional for federal courts to resolve disputes that fall outside of the purview granted by the US Constitution.

 

i. Tactical Advantages of Filing in Federal v. State Court

1. Convenience

2. Familiarity (process considerations)

3. Jury pools

4. Speed

i. Federal is generally faster than state courts

5. Case assignment to one judge

i. Complaints filed in federal court are filed with a singular judge

ii. Complaints filed with state judges are shuffled around many judges.

6. Attorney control

i. Federal courts are must stricter. State courts are more free-wheeling.

7. Out of state litigants

i. Non-biased judge.

8. Expertise

i. Judge is more familiar with the law

9. Other factors

i. Procedural issues

ii. Cap on damages

10. Federal juries need to be unanimous, some states have 10/12 or some other amount required which is less than the whole

11. Appellate pathway is another tactical consideration of forum selection.

 

a. Diversity Jurisdiction
 

i. General Notes
1. If you don’t have diversity jurisdiction, you can file in state court.  Claim is not precluded because the issue was not decided or litigated on the merits.

2. If additional information is presented in a 12(b)(1) motion, this does not convert the motion to dismiss into a summary judgement ruling.  Such a ruling is only relevant to a 12(b)(6) motion.

 

i. Basis of Authority
1. US Constitution Article 3, Section 2:

i. "The [federal] judicial power shall extend … to controversies … between citizens of different States.” The [federal] judicial power shall extend … to controversies … between … the citizens [of a State] and foreign states, citizens, or subjects.”

 

1. Statute codified at 28 U.S.C. 1332(a):

i. The district courts shall have original jurisdiction over all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between--

1. Citizens of different States

2. Citizens of a State and citizens for subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign states who are lawfully admitted for permanent residence in the US and are domiciled in the same state

3. Citizens of different States and in which citizens or subjects of a foreign state are additional parties

4. A foreign state, as plaintiff and citizens of a State or of different states

 

i. Date on Which Parties Need to be Diverse
1. The parties must be diverse on the day the complaint is filed.

i. If the parties are diverse on that date, it does not matter if the parties were not diverse at the time the claim of action arose.

 

i. Complete Diversity Rule
1. Complete diversity is required between all plaintiffs and defendants in order for the case to be brought in federal court under 28 USC 1332(a).

2. 1332(d) is the class action statute which allows class actions greater than $5M if there is 1 P & D which are diverse.

3. Perfecting Diversity

i. If there are multiple defendants in a lawsuit and some but not all are diverse, a court can order the non-diverse parties to be dropped from the lawsuit and "perfect diversity" and continue the case between the plaintiff and the diverse parties.

ii. If parties are dropped and the court has jurisdiction over the parties at the time the judgment is entered into, that is sufficient.

 

Relevant Case:
Case Name: Mas v. Perry

Case Citation: 489 F.2d 1396 (5th Cir. 1974)

 

Case Facts: P was a married couple.  Husband was a citizen of France and wide was a US citizen.  They were married at their home in MS and prior to their marriage, they were living in Louisiana completing schooling.  Shortly after their marriage, they moved back to LA for two more years after which they wanted to move to IL.  They rented an apartment in LA and their landlord was spying on them.  The trial court entered into a judgement of $5K to husband and $15K for wife.  D appealed this decision solely on jurisdictional grounds contending that the appellees failed to prove diversity of citizenship among the parties and that the requisite jurisdiction amount is lacking with respect to Mr. Mas.

 

Issue: Did diversity of citizenship exist for each of the appellees claims?

 

Holding: Yes, under 1332(a)(2), the federal judicial power extends to the claim of Mr. Mas, a citizen of France, against the appellant, a citizen of LA.  Further, since Ms. Mas was a citizen of MS, diversity also exists under 1332(a)(1).  Thus, since there is "complete diversity" the claim in the federal courts is appropriate.

 

i. Roadmap to 1332
1. Diversity of Citizenship

a. Determine citizenship of parties

i. Natural persons

ii. Corporations

iii. Unincorporated entities

b. Identify eligible combination of parties

2. Amount in Controversy

a. What to count

b. Aggregation of amounts from different claims

 

i. Citizenship of the Parties
 

1. Natural Persons

a. To be a citizen of a US State, a person must be:

i. A United States Citizen

ii. Who is domiciled in a US State

1. Citizens can only have one domicile at a time

2. Initial Domicile is where the citizen was born

 

a. General Rule: A natural person is a citizenship of the state in which they are domiciled.

i. Domicile is residence with the intent to remain indefinitely.

1. Indefinite is not "going to a state with the intention to visit or stay temporarily

2. Indefinite does not require one to remain permanently

3. Domicile is not lost until there is intention to stay in the new residence indefinitely.

4. If someone has no future plans, it can be said that their intention to remain in the current state is indefinite.

5. If someone is a US citizen that lives abroad, they are not domiciled in any state and likely cannot sue in federal court.

 

a. Majority/Minority test for Domicile

i. Majority: (1) residence and (2) intent to remain differently. 

ii. Minority Test: (1) that the person generally must be physically present at the location and (2) intend to make that place his home for the time at least. 

 

Relevant Cases:
 

Case Name: Gordon v. Steele

Case Citation: 376 F. Supp. 575 (W.D. Pa. 1974)


Case Facts: P brought a malpractice case within a federal court against defendants under the diversity of citizenship statute.  D was a group of two physicians who operated in PA, and prior to 8/9/72, P lived in PA.  On 8/9/72, P moved to Idaho and began college.  The defendants move that she is a citizen of PA and therefore, she cannot bring the case in federal court.  Facts cited by the plaintiff include (1) her application stated PA (2) college records show PA (3) summer vacations and Christmas were in PA (4) drivers license and other facts.  On the other hand, the plaintiff indicates that she is no longer a resident of PA.  Facts alleged are (1) she doesn’t intend to return to PA (2) she has an apartment in ID (3) wants to find someone in ID for faith purposes (4) not tied to ID and may move, but not necessarily going back to PA.

 

Issue: When an individual moves away for college, they have no intention to move home, and they plan to stay there for an indefinite period of time, has the citizenship changed.

 

Holding: Yes.  The possibility of eventually going elsewhere or even returning whence one came does not defeat the acquisition of a new domicile, we conclude upon the facts of this case considering the student's connection with ID and her subjective intention of not returning to PA in the foreseeable future that she must be a citizen of ID and for the purposes of diversity jurisdiction and the motion to dismiss should be denied.

 

 

1. Corporations

a. General Notes:
i. Courts have held that a corporation can only have one principal place of business for diversity purposes.  Even if a corporation does a great deal of business in other states, it will not be deemed a citizen of those other states.

ii. Hertz holds that, "The principal place of business is best read as referring to the place where a corporation's officers direct, control, and coordinate the corporation's activities." "the nerve center"

 

a. Basis of Authority: 28 USC 1332(c): 
i. For the purposes of this section and section 1441 of this title:

1. A corporation shall be deemed to be a citizen of (1) every State and foreign state by which it has been incorporated and (2) the State or foreign state where it has its principle place of business

 

Relevant Case:
Case Name: Hertz Corp v. Friend

Case Citation: 559 US 77 (2010)

 

Case Facts: P was sued by D in California state court.  P tried to state that the case should be filed in federal court because the diversity requirements were satisfied.  The trial court rejected this notion and remanded the case to the state court.  P appealed this decision to the 9th circuit and the 9th circuit applied precedent which stated that a corporation's principal place of business is where the business is significantly larger or substantially predominates.   Because this was California for Hertz, the 9th circuit affirmed the lower courts decision.  On the other hand, P tried to argue that the corporate headquarters in NJ were the principal place of business.  Resulting from the appellate decision, P petitioned to the Supreme Court and the court granted a writ of certiorari.

 

Issue: What is the definition of a corporation's principal place of business in regard to 28 USC 1332©(2)

 

Holding: The principal place of business is best read as referring to the place where a corporation's officers direct, control, and coordinate the corporation's activities.  It is the place that the Court of Appeals have called the "nerve center", not simply where a corporation holds its board meetings.  This is supported by the fact that the statute's language supports the approach, such a test can be administered easily, and the legislative history accepts this approach.

 

1. Unincorporated Entities

a. General Notes:

i. Partnerships and unincorporated associations have been treated as groups of individuals and not corporations.  Thus, citizenship of each partner or member of the association is considered in determining whether there is diversity between the partners or members and the parties on the other side of the case.

ii. Problems with the rule that unincorporated entities and other forms of business organizations are not corporations include:

1. Membership of such business entities is not public record and therefore, it is not easy to determine all the states in which the entity is a citizen.

2. The shareholders of such entities are often partnerships themselves which requires complex tracing.

3. Any sale of partnership units or shares will introduce new owners which complicates things further.

 

i. Amount in Controversy

1. General Notes

a. Just because there is a judgement, or lack thereof, which is less than $75K, that does not mean that the judge will dismiss the case for lack of subject matter jurisdiction.  Rather, the case will be considered litigated on the merits and the judgement will be entered.

b. Rule 11 prohibits attorney's from asserting claims that lack evidentiary support.

c. While the court must assess the amount in controversy at the outset of the case to determine its jurisdiction, it can look beyond the allegation sin the complaint to decide the issue.

 

1. Basis of Authority: 

a. Article 3, Section 2 of the constitution does not provide a minimum amount in order for a diversity case to be held in federal court.  However, Congress passed laws which placed a minimum on the suits to keep minor cases out of the federal courts.  This limit was most recently set at $75K in 1996 and is included in 28 USC 1332.

b. Federal Diversity Jurisdiction Statute 28 U.S.C. 1332

i. The district courts shall have original jurisdiction over all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between--

c. A case between diverse citizens less than $75K is within the constitutional grant of diversity, but congress has not authorized the federal courts to hear these matters.  

Congress has authorized some laws which grant federal courts the ability to hear cases in which there is NOT absolute diversity.  These include

Federal Interpleader Act: Authorizes jurisdiction over certain cases involving multiple claimants to the same property as long as two of the claimants are diverse.

Class Action Fairness Act: nationwide class actions can be brought in federal court if any member of the plaintiff class is diverse from any defendant and the amount in controversy for the class exceeds $5M.

 

1. How to Determine if the Amount in Controversy Exceeds $75K

a. St. Paul Mercury Indemnity Co. Test.

i. Start with the amount requested in the complaint

ii. Subtract amounts that are "to a legal certainty not available by law"

iii. Less interest and costs included in request

 

a. Frequent topics of dispute

1. Punitive damages

2. Attorney's Fees

i. Fee shifting only when mandated by the statute or contract

ii. Usually not included in the AMT in controversy

3. Claims subject to statutory or contractual limits

i. Pain and suffering in CA medical malpractice

 

1. Aggregating Claims to meet the $75K Threshold

a. Courts have held that a single plaintiff may aggregate any separate claims she has against a single defendant to meet the amount in controversy requirement, even if the claims are unrelated. 

1. If possible, aggregate the claims to create diversity rather than rely on supplemental jurisdiction under 28 USC 1367.

b. But, co-plaintiff's cannot add their claims together to reach the amount requirement, or add amounts demanded from different defendants.

c. Exceptions

1. There is an exception for a second "tag a long" plaintiff.  If P1 meets the requirements for diversity against D, and P2 files a claim for $60K, courts will allow this so long as P2's claim is more than 10,000.01.  This is handled more in supplemental jurisdiction.

2. There is an exception for common undivided interests.  This happens in a situation where there are two beneficiaries to a trust which sue the trustee for $80K.  In this case, they will be allowed to sue under diversity under a joint interest because the claim is "indivisible".

d. In situations where there may be liability from two defendants and there is a potential that each defendant could pay more than $75K, even though the total losses are not more than $150K, the diversity requirements are met.

1. Ex. Passenger in a car suffers $100K in damages and sues the driver of the car and the car that hit them.

e. Asserting a counterclaim in response to a complaint does not allow the parties to the lawsuit to aggregate claims in order to meet the diversity requirements.

 

 

a. Federal Question Jurisdiction
 

i. General Notes:
1. Policy behind the federal question statutes:

a. Uniformity

b. Expertise in law

c. Framers didn’t trust the states to follow

i. Judges don't have local influences because they are appointed for life by congress.

 

Basis of Authority:
i. Constitution in Article III, Section 2 states that the federal courts can hear 9 types of cases IF congress passes an act authorizing them to do so.  The statutes listed below were passed by congress and authorize the district courts to resolve certain matters.

 

1. 28 U.S.C. §1331: Federal Question (not exclusive)
a. The district courts shall have the original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States. 

 

1. 28 U.S.C. §1257: State courts; Certiorari
a. Final judgements or decrees rendered by the highest court of a State in which a decision could be had may be reviewed by the Supreme Court by writ of certiorari where 

i. The validity of a treaty or statute of the United States is drawn in question

ii. The ground of its being repugnant to the Constitution, treaties, or laws of the US

iii. Where any title, right, privilege, or immunity is specially set up or claimed under the Constitution or the treaties or statutes of 

iv. Any commission held or authority exercised under the United States

 

1. 28 U.S.C. §§1251: Original Jurisdiction
a. The Supreme Court shall have original and exclusive jurisdiction of all controversies between two or more States.

b. The Supreme Court shall have original but not exclusive jurisdiction of

i. All actions or proceedings to which ambassadors, other public ministers, consuls, or vice consults of foreign states are parties.

ii. All controversies between the United States and a State

iii. All actions or proceedings be a State against the citizens of another State or against aliens.

 

1. 28 U.S.C. §1333: Admiralty, maritime and prize cases
a. The district courts shall have original jurisdiction, exclusive of the courts of the States of:

i. Any civil case of admiralty or maritime jurisdiction saving to suitors in all cases all other remedies to which they are otherwise entitled.

ii. Any prize brought into the United States and all proceedings for the condemnation of property taken as prize.

 

1. 28 U.S.C. §1343: Civil rights and elective franchise (concurrent)
a. The district courts shall have the original jurisdiction of any civil action authorized by law to be commenced by any person:

i. To recover damages for injury to his person or property, or because of the deprivation of any right or privilege of a citizen of the United States, by any act done in furtherance of any conspiracy mentioned in section 1985 of Title 42.

ii. To recover damages from any person who fails to prevent or to aid in preventing any wrongs mentioned in section 1985 of Title 42 which he had knowledge were about to occur and power to prevent.

iii. To redress the deprivation, under color of any State law, statute, ordinance, regulation, custom, or usage, of any right, privilege or immunity secured by the Constitution or by any act of Congress providing for equal rights of citizens or of all persons  within the jurisdiction of the US.

iv. To recover damages or to secure equitable or other relief under any Act of Congress providing for the protection of civil rights, including the right to vote.

 

How to Evaluate if a Case Involves a Federal Question
1. General Rule: A case “arises under” the laws of the United States (and thus presents a federal question) if federal law creates π’s entitlement to a remedy.

2. A claim arises under federal law only if the federal question would appear in a “well-pleaded” complaint.

a. A “well-pleaded” complaint: 

i. Describes a claim where the plaintiff’s entitlement to relief is created by federal law

ii. Does not rely on federal issues that would arise only in defenses

3. If anticipating federal defenses sufficed to get a case into federal court, creative lawyer who wanted to litigate in federal court would doubtless manage to anticipate one.  They would sue in federal court, plead the state law issue, and then allege some federal defense that might be asserted.

4. Mottley rule allows a court to decide whether it has federal question jurisdiction based upon the complaint alone, without defense that the defendant may raise.

a. It provides a rule that can be administered easily 

 

Relevant Cases:
 

Case Name: Louisville & Nashville Railroad Co. v. Mottley

Case Citation: 211 U.S. 149 (1908)


Case Facts: P was injured in a train accident and in consideration for relief from all claims, D offered P free train tickets for the remainder of their lives.  This bargain was upheld for many years, but after Congress passed a bill in 1906 which stated that providing free tickets was no longer allowed, D stopped providing the tickets.  P sued for breach of contract and P sought specific performance.  Within the complaint, P alleged that D's refusal to comply with the contract was based upon the part of the act of Congress, which was an inappropriate interpretation, and the failure to provide such passes violates the 5th amendment.  Because P anticipated defenses from D which would be matters of federal law, the case was filed in federal court.  The trial court ruled in favor of D and P appealed.

 

Issue: Did the district court have appropriate SMJ over the case to render a verdict upon the parties.

 

Holding: No.  A suit arises under the Constitution and laws of the US only when the plaintiff's statement of his own cause of action shows that it is based upon those laws or that of the Constitution.  It is not enough that the plaintiff alleged some anticipated defense to his cause of action, and asserts that the defense is invalidated by some provision of the Constitution of the US.  Although such allegations show that very likely, in the course of litigation, a question under the Constitution will arise, they do not show that the suit, that it the plaintiff's original cause of action, arises under the constitution.

 

a. Supplemental Jurisdiction

i. General Notes:

1. When there is a federal claim and a state claim asserted in one lawsuit, the federal claim is referred to as the "anchor claim" and the state claim is often referred to as the "pendent" claim.  

a. The anchor claim CANNOT come from a diversity issue.

 

1. Just because the Federal Rules authorize the joinder of a claim does not mean that a federal court has SMJ to hear that claim.

 

1. When are claims "so related to the claims in the action within such original jurisdiction that they form part of the same case or controversy"

a. Common nucleus of operative facts - Gibbs
b. Part of the same case or controversy - 28 USC 1367(a)

c. Same “conduct, transaction, occurrence, or series of transactions or occurrences” - Relation back rules of pleading / Joinder

 

1. Per 28 USC 1367(c): A federal court may decline to exercise supplemental SMJ where: 

a. Keeping the claim in federal court would not advance judicial economy, convenience, and fairness to litigants

b. Federal court would have to make “needless” decisions on state law issues

i. Under Gibbs, the federal court may also decline to exercise jurisdiction if the state law claims present novel or complex issues of state law.  

ii. Under the Erie doctrine, the federal court cannot make state law; it must apply state law as it believes the state court would.  Thus, if there is an unsettled issue of state law, it may be more appropriate for a state judge to make the ruling.

c. Federal claims are dismissed before trial, leaving only state claims

i. Although Gibbs suggests that the state law claims should be certainly be dismissed in this situation, the court held that the federal court may retain jurisdiction of pendent claims after the federal claim drops out if the case has been through substantial pretrial litigation.

d. State issues substantially predominate over the federal issues

i. If the federal judge can see that the plaintiff's case is fundamentally a state law case, to which a minor or dubious federal claim has been appended, she might decline jurisdiction over the predominant state law claims.

e. Differences between the claims would pose a likelihood of jury confusion

i. If it would be confusing to try the state and federal claims together, it may make sense to dismiss the state law claims.

 

i. Basis of Authority: 28 USC 1367

a. Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, 

a. the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. 

b. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

 

a. The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if—

a. the claim raises a novel or complex issue of State law,

b. the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,

c. the district court has dismissed all claims over which it has original jurisdiction, or

d. in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

 

i. Relevant Cases:

 

Case Name: United Mine Workers v. Gibbs

Case Citation: 383 U.S. 715 (1966)

 

Case Facts: P was hired as a mine superintendent to open a new mine and also got a contract to haul the mines coal to the nearest railroad loading point.  Events happened whereby a Union established a picket line and expressly prohibited P from performing his duties and therefore, he sued for alleged violations of section 303 of the Labor Management Relations Act and breach of contract under the common law under the state of TN.  The jury ruled that the P and on motion, the trial court set aside the award of damages and said that the claim under section 303 was not cognizable.  However, it was cognizable under state law and the award was sustained on a state claim.  The case went up through the TN highest court but then the US court granted certiorari.

 

Issue: If a state and federal issue arise out of a common nucleus of operative facts, are federal courts within their power to refuse to dismiss the case?

 

Holding: Yes, just because the second claim is a state law claim, article 3 applies to all cases arising under the laws of the US and to the controversies between citizens of different states.  So, the case is all wrapped up together and allowed under the constitution. If the plaintiff asserts one proper federal claim, Gibbs hold that the court may hear related state law claims if they arise out of the same "common nucleus of operative facts". 
 

The court suggests that pendent jurisdiction will apply to the state law claims if "considered without regard to their federal or state character, a plaintiff's claims are such that he would ordinarily be expected to try them all in one judicial proceeding.

· One gauge would be the federal claim preclusion doctrine

· Gibbs suggests that if a state law claim fits this single transaction test, it may be litigated with the federal claim under pendent jurisdiction.

 

a. Removal

 

General Notes:
· Question 1: Is this case removable; Question 2: How to remove

 

· Federal removal statutes have authorized defendants sued in state court to remove certain cases to federal court.  The rationale is that the defendant shall have the same option as the plaintiff to choose a federal court over a state court.

· That said, a defendant cannot remove a case which has been filed in federal court into state court.

 

· If there is removal, need to assess SMJ statutes before removal.

· When a case fails in federal court for lack of SMJ, the case is remanded to state court, it is not dismissed.

 

· Ways to prevent removal
1. Sue in D's home state--In-state defendant rule

2. Joining a non-diverse defendant: If a non-diverse citizen is sued as a defendant, the case could not be removed to federal court because there would be no diversity.

3. Careful pleading: Plead carefully by removing any references to federal law violations.  While there may be a cause of action under federal law, this could be a price to pay to prevent the case from going to federal court.

4. Limiting the amount requested in a diversity case: A plaintiff may limit her claim to less than the jurisdictional amount  ($75K) or leave out a claim, such as a demand for punitive damages that would bolster the argument that the claim for relief exceeds the required amount.

 

· A counterclaim and affirmative defense under the well pleaded complaint rule operate the same.  If the case pursuant to the complaint cannot alone be brought in federal court, it cannot be removed because the federal court wouldn’t have SMJ over the case

 

Statutes:
 

28 U.S.C Section 1441(a): Removal of Civil Actions
Generally
· Except as otherwise expressly provided by an Act of Congress, any civil action brought in a State court of which the district courts of the US have original jurisdiction

· May be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.
 

Removal Based of Diversity of Citizenship
· In determining whether a civil action is removable on the basis of the jurisdiction under Section 1332(a) of this title, 

· The citizenship of defendants sued under fictitious names shall be regarded.

· A civil action otherwise removable solely on the basis of the jurisdiction under Section 1332(a) of this title may not be removed if 
· Any of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.
· In State Defendant Rule

 

28 U.S.C. Section 1446: Procedure for Removal of Civil Actions
Generally: 
· A defendant or defendants desiring to remove any civil action from a State court shall file in the district court of the United States for the district and division which such action is pending a notice of removal signed pursuant to Rule 11 and 

· Containing a short and plain statements of the grounds for removal

· Together with a copy of all process, pleadings, and orders served upon such defendants in such action.

 

Requirements; generally:
· The notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief which such action or proceeding is based

· Or within 30 days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant

· Whichever is shorter

· When a civil action is removed solely under section 1441(a), all defendants who have been properly joined and served must join in or consent to the removal of the action.

· Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or summons

· If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier served defendant may consent to the removal even though that earlier-served defendant did not previously initiate or consent to removal.
· If the case stated by the initial pleading is not removable, a notice of removal may be filed within 30 days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, or order or other paper from which it may be first ascertained that the case is one which is or has become removable.

 

Requirements; removal based on diversity of citizenship
· A case may not be removed under subsection B3 on the basis of jurisdiction conferred by section 1332 more than 1 year after the commencement of the action
· Unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action.

· If removal of a civil action is sought on the basis of jurisdiction conferred by section 1332(a), the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that

· The notice of removal may assert the amount in controversy if the initial pleading seeks--

i. Non-monetary relief

ii. Money judgement, but the State practice either does not permit demand for a specific sum or permits recovery of damages in excess of the amount demanded; and

· The removal of the action is proper on the basis of an amount in controversy asserted under A if the district court finds, by the preponderance of evidence, that the amount in controversy exceeds the amount specified in section 1332(a).

· If the case stated by the initial pleading is not removable solely because the amount in controversy does not exceed the amount specified in section 1332(a),

· Information relating to the amount in controversy in the record of the State proceeding, or in responses to discover shall be treated as an "other paper" under subsection b3.

· If the notice of removal is filed more than 1 year after the commencement of the action and the district court finds that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that finding shall be in bad faith.

 

28 USC 1447: Procedure after removal generally
i. In any case removed from a State court, the district court may issue all necessary orders and process to bring before it all proper parties whether served by process issued by the State court or otherwise.

ii. It may require the removing party to file with its clerk copies of all records or proceedings in State court or may cause the same to be brought before it by writ of certiorari issued to the State court.

iii. A motion to remand the case on the basis of any defect other than lack of SMJ must be made within 30 days after filing the notice of removal under Section 1446.  

1. If at any time before final judgement it appears that the district court lacks SMJ, the case shall be remanded

2. An order remanding the case may require payment of just costs and actual expenses, including attorney's fees, incurred as a result of removal.
3. A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court.

i. An order remanding the case to the State court form which it was removed is not reviewable on appeal or otherwise except that

1. An order remanding a case to the State court from which it was removed shall be appealable for (1) civil rights and (2) suing the gov.

a. Interlocutory appeals. Normally need to wait for a final judgement

i. If after removal, P seeks to join additional defendants whose joinder would destroy SMJ, the court may deny joinder or permit joinder and remand the action to State court.

1. Would occur is another plaintiff outside the jurisdiction of the state is added.

 

· Procedure for Removal and Remand
i. Who may remove
1. Only a defendant may remove a case, but there must be consensus among all defendants to remove the case if there are multiple defendants in a suit.

 

i. When must the case be removed?
1. A defendant sued in state court must remove to federal court within 30 days of receiving the initial pleading or being served with process in the action.

2. If the case is not removed within the 30 day period, the right to remove is waived.

a. EXCEPTION: If the complaint is amended after the 30 day period and a new claim of action is based upon a violation of federal law, the defendant has 30 days from receiving the amended pleading to remove the case.

i. This exception prevents sneaky defendants from waiting to make the claims later in the case.

 

i. Where should the case be removed to?
1. The cases removed from State court must be removed to the district court of the United States for the district and division embracing the place where such action is pending.

2. Removal allows the defendant to choose the federal system, but not a specific court or different state.

 

i. The Process for Removal
1. To remove a case to federal court, the defendant files a notice of removal in the federal court and notifies the plaintiff and the state court that she has done so.

2. The notice should specify the ground on which the case is removable and include a copy of the state court complaint and summons.

3. Filing a notice of removal automatically transfers the case to the federal court, whether it is within the federal court's jurisdiction or not.  Thus, this can occur even if the federal court does not have jurisdiction as in the Avitts case.

4. When the notice of removal is filed and the state court is notified, the state court loses all power to proceed with the case.

 

i. Motions to Remand
1. The plaintiff takes no part in the removal and may not even know about it until the notice of removal has been filed.

2. If the motion to remove is improper, the plaintiff would move in federal court to remand the action to state court.  Appropriately then, the federal court will decide whether the case was properly removed.

3. The remand order can include an order requiring just costs and actual expenses, including attorney's fees.

 

i. Waiving the right to remand based upon improper removal: A plaintiff may move to remand for lack of SMJ at any time before final judgement.

1. However, a motion to remand the case on the basis of any defect other than SMJ must be made within 30 days after the filing of the notice for removal.

2. For the motion to remand, the objections must be something other than SMJ.  If you wanted to reject on SMJ, just 12b1

3. If the objections to remand are not made in 30 days, the motion is waived.

4. Example for Defects:
a. Issues with compliance with 1446 and 1447

b. Untimely

c. Removal by less than all defendants

d. Violating the in state defendant rule

 

In State Defendant Rule:
· A civil action otherwise removable solely on the basis of jurisdiction under Section 1332(a) of this title may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the state in which the action is brought.

· For example, Michigan citizen sues Texas citizen in TX state court.  No reason to remove b/c no bias.

· However, if there is a federal question, then the defendant can remove the case to federal court to get a better adjudicative process.

· In state defendant rule is only applicable to DIVERSITY ONLY  cases

· If there is a federal question, you can pull it to federal court even if the defendant was sued in their home state court.

 

Relevant Cases:
 

Case Name: Avitts v. Amoco Production Co.

Case Citation: 53 F.3d 690 (5th Cir. 1995)

 

Case Facts: Respondent filed suit in State court in Texas alleging violation of state and federal law.  The matter was then moved to the US District Court for the Southern District of Texas because there was a federal issue was alleged.  The jury eventually ruled in favor of the respondent and the appellants appealed this issue on the merits.  In the complaint however, the allegations were artfully plead and the judgement was wholly based upon violations of state law issues.

 

Issue: If the defendant's complaint is artfully plead and has oblique references to violations of federal law, does the court have SMJ  over the matter.

 

Holding: No, just because there are opaque references to federal law does not mean that a court has jurisdiction.  Thus, there was not federal question jurisdiction and therefore, the district court did not have jurisdiction.

 

1. Personal Jurisdiction
 

Two ways in which a defendant's contacts with a forum can lead to in personam jurisdiction:
1. If the claim arises out of the defendant's deliberate contact with the state.

i. Specific in personam jurisdiction or specific jurisdiction

2. If the defendant has ongoing contacts with the state, even if the claim does not arise out of the defendant's in-state contacts.

i. General in personam jurisdiction or general jurisdiction.

ii. This occurs when corporations have "continuous corporate operations within a state are so substantial and of such a nature as to justify against it on causes of action arising from dealings entirely distinct from those activities.

iii. Similarly, such contacts exist for individuals when they are domiciled in a particular state.

 

General Notes:
· Challenging PJ

· Direct challenges are challenges in the court where the lawsuit was filed, but are not the only way to contest personal jurisdiction.

· A Defendant may also raise PJ in a collateral proceeding

· This occurs when defendant fails to appear in the court where P filed the lawsuit.  Failure to appear eventually results in a default judgement against D.  P can then take that judgment to the state where D resides or has assets and ask the court to enforce the judgement assuming that the judgement is valid.

· In a collateral challenge, the defendant appears in enforcing the court and contends that the original court's judgement was invalid for lack of PJ and should not be enforced.

· Very risk approach.  Makes sense if D has no defense to plaintiff's claims on the merits or the amount at issue is small when compared to the cost of defense.

 

· In the federal courts and in some states, D cannot immediately appeal a trial court's finding on PJ.  They must wait for a final judgement and appeal.

· Some states allow an interlocutory appeal for these matters.

 

· Generally, a court must have PJ over each individual claim in a suit.  If PJ does not exist for all claims, the case can be dismissed.

 

Roadmap to Assessing Personal Jurisdiction:
1. Long-Arm Statute: Does the relevant long-arm statute authorize the court to exercise PJ in this case.

2. Constitution: Would exercising PJ in this case violate PJ

i. Traditional Bases of PJ

1. Domicile

2. Consent

3. Service of Process in Forum

4. Service upon an Agent in State

 

i. Modern/Minimum Contacts/International Shoe Method

1. Begin by Identifying:

a. Defendant's contacts with the form

b. That are purposeful

i. Specific Personal Jurisdiction (case-linked): Does this case "arise out of" or "is related to" defendant's purposeful contacts with the forum?

i. If yes, analyze as specific PJ deciding if:

a. Defendant's purposeful contacts are more than "minimum" AND

b. PJ over defendant in this forum would be reasonable

ii. If no, analyze as general PJ

 

i. General Personal Jurisdiction (all-purpose)

i. General PJ is proper over:

a. Natural persons in their domicile

b. Corporations or other business entities where they are essentially at home.

1. Place of incorporation

2. Principal place of business

3. Other locations (extraordinary requirement)

 

1. Long-Arm Statutes:
i. The Federal Long-Arm Statute for Civil cases states that a federal district court would have the same personal jurisdiction that a state court in the location would have. Rule 4(k)(1)(A) FRCP.

1. To tell whether a person is subject to the personal jurisdiction of the state, courts of general SMJ look to the state's long-arm statute.

 

i. Types of Long-Arm Statutes:

1. Laundry list long-arm statutes: These statutes list all of the types of people and cases which are subject to the jurisdiction of the state's courts.

 

1. Constitutional maximum long-arm statutes:  These statutes specify in advance not all the types of cases that will be subject to the jurisdiction of the court, but rather, they will exert jurisdiction in any case where it would be allowed by the constitution.

 

1. Traditional Bases to Exercise PJ by States
i. Domicile

1. If the party was domiciled in the forum.  A citizen of the forum could be sued in that forum even if process was served elsewhere.

2. The authority of a state over one of its citizens is not terminated by the mere fact of his temporary absence from the state.

 

i. Consent

1. If the party consented to the court's power.  Some defendants would consent, and all plaintiffs consent by the act of filing suit in that forum.

2. If a party consents to PJ, there is no constitutional problem.  PJ is a waivable right.

3. Consent can be express or implied.

a. Express consent involves an affirmative statement that one is willing to be sued in a particular state.  This generally arises in a contract which contains a choice of forum clause.

b. Implied consent will be inferred if a defendant shows up to court and begins litigating without objecting to PJ.  This is the waivable 12b defense issue.

 

i. Service upon a Defendant in the Forum 

1. If the party was present in the forum at the commencement of the lawsuit.  Defendants who lived out of state would be considered only if they were served with process within state borders.

2. This basis provides PJ if someone is served with service of process in the state because each state has "jurisdiction and sovereignty over persons and property within its territory."

3. However, this method says nothing about a states power over a defendant who was formerly present in the forum state.

a. Need to either wait for party to return to the forum state or

b. File suit in the state where the defendant currently is located/domiciled.

 

i. Service upon an Agent in the Forum

1. If the party had an agent for service of process who was served in the forum.

2. When a plaintiff serves the summons and complaint on an agent, it is the equivalent of serving the entity.  When someone's agent is in the state, it is as if the person is also present in the state. 

3. By agreeing to appoint someone in the state to be an agent for that purpose, it is as if the person is consenting to be sued in the state.

4. An agent needs to be designated when a multi-state corp has some sort of significant and ongoing in state activity.  

 

Relevant Cases:
Pennoyer v. Neff: Pennoyer held that there must be actual service within the state of notice upon him or upon someone authorized to accept service for him.  Pennoyer limited state's authority to exercise authority outside its boundaries. Pennoyer was bad because it was incapable of dealing with a mobile society.

 

1. Modern/Minimum Contacts/International Shoe Method

 

Notes:
· International Shoe uprooted the traditional constitutional bases for PJ and stated that "due process requires only that 

1. In order to subject a defendant to a judgement in personam

2. He have certain minimum contacts with the forum 

3. Such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.  

a. In other words, defendant must have minimum contacts with forum state such that PJ is "fair"

 

1. A choice of law clause is usually binding, but it does not necessarily give PJ to the courts in the state whose law is specified in the contract.  

a. It is a relevant factor in the PJ analysis though.

2. A more important contract provision for PJ is forum selection clause.

a. Such provisions often require that any dispute arising out of the contract be litigated in a particular state.  These provisions are generally enforceable if they are reasonable.

 

· While International Shoe considers the constitutional scope of PJ and the outer limits of PJ, the state legislature sets the rules regarding PJ.  PJ must also be compliant with state law in order to exercise PJ over an individual.

· Thus, you need to meet the state statute and the international shoe test.

 

· Why is it fair for a state to exert PJ over an out of state defendant with enough contacts?

1. Reciprocity

2. D has control over its fate to conduct activities in certain jurisdictions.

1. This relates to the idea of consent.

3. Fair warning to D

4. Less burdensome on defendant than PJ in a state with no contacts

5. Probable location of evidence and witnesses

6. State's interest in accountability and law enforcement

7. Plaintiff's access to court.

 

International Shoe Method
· To evaluate whether the minimum contacts and reasonableness requirements in International Shoe has been met, Burger King v. Rudzewicz and Worldwide Volkswagen provides additional color.  Burger King and Worldwide Volkswagen ask:

 

1. Did the defendant have purposeful or deliberate contacts with the forum state?

2. Does the plaintiff's claim arose out of those contacts

3. Is personal jurisdiction reasonable based upon private and public factors.

a. Private Factors:

i. Burden on defendant

ii. Plaintiff's interest in access to local court.

b. Public Factors:

i. Forum state's interest in adjudicating the case

ii. Judicial efficiency across jurisdictions

iii. Shared interests of states in furthering substantive policies

 

International Shoe Method Notes:
· There are many approaches that are taken by courts to evaluate whether a claim arises out of a contact.  They include:

1. Evidence Test: A claim arises out of the defendant's in-state contacts only if the defendant's forum contact provides evidence of one or more elements of the underlying claim.

2. But For Test: A claim arises out of a contact if the claim would not have arisen but for the defendant's contact with the state.

1. This test significantly expands the scope of PJ

3. Relatedness Test: Burger King and Walden also discuss whether the claims are "related" to the purposeful contacts.

 

· In Burger King, the court held that a party to a contract is not necessarily subject to personal jurisdiction in a state where one of the parties to the contract resides.  Rather, a court must look to the circumstances of the commercial relationship--the negotiation of the contract, the provisions in the contract itself, and ensuing experience under the contract--to assess jurisdiction.

· Relevant factors include:

1. Whether negotiations were directed to the forum state

2. Whether the contract required fulfillment of contractual obligations in the forum state

3. The duration of the contractual relationship

 

Relevant Cases:
 

Case Name: International Shoe Co. v. Washington
Case Citation: 326 U.S. 310 (1945)

 

Case Facts: P was a shoe manufacturer which did not physically operate in the state, but had sales personnel who lived in the state and acted as agents of the corporation.  D sued P to contribute into an unemployment fund and D refused stating that the courts lacked personal jurisdiction over the lawsuits and the lawsuits violated the due process clause and the interstate commerce clause.  

 

Issue: Whether within the limitations of the due process clause, a Delaware corp has by its activities in WA rendered itself amenable to proceedings in the courts of that state.  Whether the state can exact unemployment contributions consistently with the due process clause of that state.

 

Holding:  Yes.  The activities which were carried on its behalf by those who were authorized to act for the corporation was sufficient to meet the due process requirements for taxation or maintenance of suits against it in courts of the state.  To the extent that a corporation exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of laws of that state.  The exercise of that privilege may give rise to obligations and so far as those obligations arise out of or are connected to respond to a suit brought to enforce them can, in most cases, hardly be said to be undue.  

 

Dissent: The Constitution gave states the power to tax, and it’s a judicial deprivation to condition its exercise upon this courts notion of fair play.  The federal courts should not be the ones determining whether states can tax.

 

Case Name: Hanson v. Denckla
 

Holding: The unilateral activity of [the plaintiff or others] cannot satisfy the requirement of contact with the forum State. … [I]t is essential in each case that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.”

 

Case Name: McGee v. International Life Insurance Company (Insurance contract in CA is sufficient for PJ in CA)
Case Cite: 355 U.S. 220 (1957)

 

Case Facts: P purchased a life insurance contract with Empire Life insurance and this contract was assumed by D.  D refused to pay the beneficiary the death benefit because D alleged that P committed suicide.  P filed suit in California and PJ was based upon a CA state statute.  D was not served with process in CA but by registered mail in TX.  Unable to collect a judgement in CA, P went to TX where a TX court failed to enforce the judgement.  SCOTUS granted certiorari.

 

Issue: Did D possess sufficient contact with the state of CA such that personal jurisdiction could be established which would comply with the constitutional requirements outlined in International Shoe.
 

Holding: Yes, the premiums were paid from CA, the contract was signed by a party living in CA, and the death benefit was to be paid to CA.  The court did not believe that the due process clause did not preclude the CA court from entering into a judgement on the respondent.  It is sufficient for purposes of due process that the suit was based on a contract which had substantial connection with the state.  There is no contention that D did not have adequate notice either which would raise due process issues.

 

Case Name: World-Wide Volkswagen v. Woodson (Accident in OK without no specific contacts by the dealership in OK is insufficient for PJ)
Case Citation: 444 US 286 (1980)

 

Case Facts: D was a regional distributor of Audi's and was sued by P for defectively manufacturing products which led to injuries suffered during a car accident which occurred in Oklahoma.  D was incorporated in NY, only sold cars in the tri-state area, and had no contacts with Oklahoma other than the car accident which occurred herein.  P filed this action in the district court of OK and D appeared under a special action stating that the case would violate the due process clause.  The district court rejected this argument and P appealed to the supreme court of OK.  The high court rejected this writ holding that PJ was proper under the OK long arm statute.  This was then appealed to SCOTUS.

 

Issue: Whether the car accident which occurred in OK was sufficient to establish PJ in light of the due process clause under the constitution.

 

Holding: It was not.  The court found that there were no contacts between D and the forum state aside from the accident and even though it may have been foreseeable that this would occur, the majority believed that foreseeability was not sufficient.  If foreseeability was sufficient, PJ would follow chattel across the country and allow PJ in any state where chattel resides.  Thus, it is not the mere likelihood that chattel will find its way into the forum state.  Rather, it is the defendant's conduct and connection with the forum state that he should reasonably anticipate being hauled into courts there.  Thus, when a corporation purposely does not conduct business in a state, and the contacts are minimal albeit foreseeable, those minimum foreseeable contacts alone are insufficient to establish PJ.

 

Dissent: International shoe asks whether PJ was appropriate in light of fairness and reasonableness.  The existence of contacts was a way to establish fairness and reasonableness.  There is no burden on D to defend the suit in the forum and therefore, this should not be a factor which supports the assertion that PJ is inappropriate.  The contacts which occurred were (1) the accident (2) the hospitalization (3) the witnesses and evidence (4) OK has a legitimate interest in upholding its motor vehicle code.  They also argue that the state of commerce has evolved even further from international shoe and commerce has gotten even more widespread.  Thus, the fact that a product is located in a state, but a company isnt shouldn’t be a shield for PJ that prevents a lawsuit from going forward.

 

Case Name: Burger King v. Rudzewicz (PJ when a contract provides connections to a forum state)

Case Citation: 471 US 462 (1985)

 

Case Facts: P entered into a franchise agreement with D which turned sour.  P sued D in Florida state court for failing to make required payments.  PJ was deemed to have been met under FL long-arm statute.  D was a MI citizen and had no contacts with FL except for a training that was attended in FL by D's partner in the franchise.  The franchise agreement was negotiated with a FL entity that called for a long-term relationship with this entity.  There was a FL governing law clause in the franchise agreement, and it was determined that the contract was executed in FL and all payments were to be received in FL.  

 

Issue: Was the contractual relationship with FL sufficient in this case when coupled with other circumstances to support PJ in FL.

 

Holding: Yes.  The long-term contract reinforced his deliberate affiliation with the forum state and the governing law clause indicated that it would be reasonably foreseeable that he would be sued there.  Also, this was not a contract of adhesion as he was represented by cousel, was an accountant himself and negotiated terms, etc.  Consequently, the court believed that there was substantial evidence supporting the district court's conclusion that the assertion of PJ over D in FL did not violate PJ.  

 

Dissent: states that the franchise agreement is really a local agreement that is centered around the location in which the franchise is located, and the contract was one of adhesion where there was no bargaining power, so those governing law terms should not be relevant.

 

Case Name: Walden v. Fiore (No purposeful contacts with a form precludes Specific PJ)
 

Case Holding: TSA confiscated bags of cash from professional poker players in Atlanta.  Players were playing a tournament in Nevada and sued TSA in Nevada for the unreasonable seizure.  TSA knew that P lived in Nevada.  SCOTUS held that Walden had no purposeful contacts with the forum, even though he took the cash that would be used by P in Nevada, and therefore specific personal jurisdiction did not exist.

 

Case Name: Jackson v. California Newspapers Partnership (Arises out of requirement)
Case Citation: 406 F. Supp. 2d 893 (N.D. Ill. 2005)


Case Facts: P brought an action against D alleging defamation, invasion of privacy, and IIED against D.  D was a newspaper company that was centered around Ontario, CA and the paper published an article that stated that P's life was damaged by the use of anabolic steroids.  P lived in Illinois and filed this suit in federal court in Illinois.  Did not have any contacts with Illinois sources to publish the story, no newspaper subscriptions were in Illinois.

 

Issue: Whether publishing an article in a newspaper in California regarding a citizen in Illinois is sufficient to establish PJ in Illinois when the defendant's contacts with the forum are de minimis.

 

Holding: The court held that there was no PJ because it would not be foreseeable that the defendant's conduct with the forum state is such that he would reasonably anticipate being dragged into court there.  P stated that since the article was also published on the internet, this is sufficient to grant PJ over the defendant.   The court rejected this argument however because this would virtually expand PJ everywhere.  In this case, the defendant did not contact Illinois sources, did not focus the story on Illinois, did not hold any event in Illinois, did not know the plaintiff lived in Illinois, did not have an subscribers in Illinois.  Thus, the court ruled that there was no PJ and further, because D did not target IL residents, it does not have a regulatory interest in correcting for future wrongs against IL citizens.

 

· Internet-Mediated Contacts with a Forum
· Zippo: "Traditionally, when an entity intentionally reaches beyond its boundaries to conduct business with foreign residents, the exercise of specific jurisdiction is proper. Different results should not be reached simply because business is conducted over the Internet.  

· The exercise of jurisdiction is determined by examining the level of interactivity and commercial nature of the exchange of information that occurs on the Web site.

· Passive Site: Defendant has simply posted information on an Internet Web site which is accessible to users in” forum

· Interactive Site: Web sites where a user [in the forum] can exchange information with the host computer

· Sales Site: A defendant clearly does business over the Internet [if it] enters into contracts with residents of a foreign jurisdiction [through the website].

· Holding in Zippo is cautioned in ALS Scan Inc. v. Digital Services Consultants, Inc. that holds:

· If … a person’s act of placing information on the Internet subjects that person to personal jurisdiction in each State in which the information is accessed, then the defense of personal jurisdiction, in the sense that a State has geographically limited judicial power, would no longer exist.

 

· Stream of Commerce Arguments
· The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that 

· delivers its products into the stream of commerce 

· with the expectation that they will be purchased by consumers in the forum State.

 

· In Asahi, SCOTUS stated that "expectation" under WWV is 

· Majority: Intent or purpose to serve the market in the forum state. 

· This aligns with the holding in WWV because the dealership did not have any intent or purpose to serve the market in the forum state.

· Concurring: Awareness that final product is being marketed in the forum states

 

· Intent can be established by reviewing:

· Internal business plans

· Marketing plans

· Manufactured to specifications

 

· Specific Personal Jurisdiction Applied to Publishing Cases
 

PJ
Keeton v. Hustler Magazine: Plaintiff's contacts didn’t matter for PJ, look to defendant's actions.  Defendant distributed magazines in NH and therefore, there were specific contacts with the forum that created PJ.

 

Calder v. Jones: The Supreme Court held that jurisdiction was proper based upon the effects of their intentional conduct in California. Respondent's career was centered in California, the article was drawn from California sources, and the harm was suffered in California. Plaintiffs also made calls into California and distributed the magazines there and that was deemed to be sufficient to render PJ over the defendants.

 

No PJ
Browne v. McCain: Court held that Ohio RNC did not make any purposeful contacts with California that gave rise to the copyright claim

 

Jackson v. California Newspapers Partnership: The court held that there was no PJ because it would not be foreseeable that the defendant's conduct with the forum state is such that he would reasonably anticipate being dragged into court there. In this case, the defendant did not contact Illinois sources, did not focus the story on Illinois, did not hold any event in Illinois, did not know the plaintiff lived in Illinois, did not have an subscribers in Illinois. Even if there had been some subscribers in IL, courts have ruled that that additional fact would be insufficient to claim PJ because the article did not draw on sources in the forum state, or be of particular interest to citizens in IL.

 

1. Personal Jurisdiction Over Property
· PJ to Obtain a Judgement

1. In personam jurisdiction is where the court asserts its authority over the defendant.  If a judgement is entered against the defendant personally, the plaintiff can seek to enforce the judgement against the defendant and collect the defendant's property.

2. In rem (against a thing) jurisdiction was a legal fiction that the court is asserting its jurisdictional power not over people outside the state but over property in the state.

i. Shaffer explained that International Shoe concept of contacts with the forum would control even in cases relying on the older fictions of in rem jurisdiction

1. This rationale is supported by the fact that a court has jurisdiction over the interests of persons in a thing (i.e. property)

2. If a defendant has a claim to property in a state, it is likely that the owner receives the benefits from the state's protection of the interest in the property.

ii. Today the most common uses of in rem jurisdiction are in cases where a plaintiff claims ownership over property that is abandoned, whose owner is unknown, or that is contraband.

3. PJ for property is akin to SMJ for partnerships.  You can bring a suit for the property in any of the forums where the property owners are located.

 

1. Personal Jurisdiction to Enforce a Judgement
· Ways to enforce a judgement

1. Defendant pays

2. Garnish wages

3. Bank transfer 

4. Lien on the property

· Assuming the property is located in the forum state, there is no jurisdictional problem.  The same court that entered the judgement has power to issue enforcement orders.  

· If the property is not in the forum state:

To collect, the plaintiff must rely on the Full Faith and Credit Clause of the US Constitution.  

This clause says that courts must enforce out of state judgements the same way they would enforce their own.

 

1. General Jurisdiction
 

Overview: 
· A forum has general personal jurisdiction over the defendant when 

· The defendant has so many contacts that it is essentially at home in the forum state.

 

· When a forum has general jurisdiction over a defendant, an assessment of whether PJ is reasonable is not necessary.

 

· Where is a defendant at home?

· Individuals: Place of domicile (located in the forum with an intent to remain indefinitely)

· Corporations: Principle place of business and place of incorporation

· Unincorporated entities: Principle place of business and place of incorporation

· Note that this is different than SMJ 

 

Relevant Cases:
 

Helicopteros Nactionales de Colombia v. Hall: Δ is a corporation from the nation of Colombia.  It operates a helicopter that crashes in Peru.  Some of the decedents were US citizens, and their survivors sue for negligence.  Sued in Texas, but defendant did not have any ongoing presence in TX and was not at home there.  Thus, the court stated that there was no general PJ over the defendant.

 

Goodyear: Bus accident in France kills two boys. Forum chosen is North Carolina.  The boys lived there, the parents still lived there, Goodyear has a permanent factory there.  As for general PJ, Goodyear says explicitly that selling lots of products in the forum through the stream of commerce is not enough to make you “essentially at home.”  

 

Perkins v. Benguet Consolidated Mining: general jurisdiction in OH was ok because it was exceptional and it was effectively at home there.  ONLY CASE WHERE THE EXCEPTION TO ESSENTIALLY AT HOME EXISTS.

 

Case Name: Daimler AG v. Bauman
Case Citation: 571 US 2014

 

Case Facts: P was a group of citizens from Argentina that sued Daimler AG in California federal court.  The basis for their claim was that Daimler AG's subsidiary in Argentina was involved in some murders along with the Argentinian government.  Jurisdiction in California was based upon the fact that Daimler AG's US subsidiary, MBUSA, while incorporated in Delaware and having its principal place of business in New Jersey, had significant contacts with California such that Daimler AG availed itself to lawsuits there.   Specifically, MBUSA had three facilities in CA and CA accounted for 2.4% of sales worldwide for Damiler AG.

 

Procedure: D filed a motion to dismiss for lack for lack of personal jurisdiction and this was sustained.  P appealed to the 9th circuit and they affirmed on the basis that MBUSA was an agent of Daimler AG and therefore, the claim could move forward.  D petitioned for a rehearing and a hearing en banc that was denied.  Then it was appealed to SCOTUS.

 

Issue: Whether the due process clause of the 14th amendment precludes the District Court from exercising jurisdiction over Daimler in this case, given the absence of any California connection to the atrocities, perpetrators, or victims described in the complaint.

 

Holding: SCOTUS rejected the 9th circuit's analysis in concluding that MBUSA was an agent of Daimler AG such that PJ would be appropriate.  While the 9th circuit used the analysis of "would the corporation perform the functions if the subsidiary had not", this would effectively provide expand PJ for all foreign corporations wherever their operations were because presumably, the operation itself is indicative of the intent to perform the function.  Thus, it would expand general jurisdiction beyond the sprawling view rejected in Goodyear.  Further, general jurisdiction for a corporation is only available in the forum where the corporation is regarded at home.  This is the place of incorporation and principle place of business--both which are not in CA.  While MBUSA did engage in substantial, continuous, and systematic course of business in CA, that is not the proper analysis.  The way to look at the issue is whether the corporation's affiliations with the State are so continuous and systematic as to render it essentially at home in the forum state.  Thus, PJ is improper.

 

1. Venue

 

General Notes:
· Venue overlaps with PJ in that both concepts often consider the defendant's relationship to the forum, but venue is neither constitutionally compelled nor focused exclusively on the defendant's interests.

· Difference between personal jurisdiction in federal court and venue in federal court:  For federal PJ, you use the long-arm statute for the state.  For venue, there is no similar piggyback rule.  If you are in federal court, use the federal venue rules.

· Removal: Section 1390 does not state what you do for removal from state court; 1441 tells you what venue you remove to.  Rather, 1390 talks about transfers between venues.

· Some types of matters, such as employment discrimination, patent infringement, and copyright cases have specialized venue statutes.

 

a. The General Federal Venue Statute
28 USC 1391: Venue in general: A civil action may be brought in:

1. A judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located;

2. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is such to the action is situated; or

3. If there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court's personal jurisdiction with respect to such action.

 

First Element - Residence:
1. Residence for individuals: 

1. Domicile (Located in the state AND an intent to remain indefinitely.)

 

1. Resident for Corporations and Unincorporated Entities

1. In general, entities reside in every federal district where they would be subject to PJ if that district were their own state.

i. For corporations and unincorporated entities: PJ, and therefore venue, is always proper where the corporation is incorporated and has its principle place of business.

2. Residency of corporations in States with multiple districts

i. For purposes of venue under this chapter, in a state which has more than one judicial district and in which a defendant that is a corporation is subject to PJ at the time an action is commenced

ii. Such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and

iii. If there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.

 

Second Element - Substantial Events
1. There is a split of authority on the meaning of "substantial" in subsection (2)

1. The statute says "a district" which means that there can be more than one.  "The district" would imply one.  

2. Caplan thinks that substantial is "not insubstantial"

1. "Need not need be the district where the most substantial portion of the relevant events occurred, but the plaintiff must show that a substantial part of the events or omissions giving rise to the claim occurred in the district." Murdoch v. Rosenberg & Associates, LLC

 

Case Name: Uffner v. LA Reunion Francaise

Case Citation: 244 F.3d 38 (1st Cir. 2001)

 

Case Facts: D, with its principal place of business in Paris, worked with T.L Dallas, a marine underwriting manager based in Bradford, England.  TL Dallas sold policies on behalf of D.  Further, TL Dallas worked with Schaeffer, an underwriting agent in GA that sells yacht policies.  Schaeffer sold a policy to P on March 18, 1977.  Three months later, the insured boat sailed, a fire broke out and the boat sank.  P tried to file a claim for recovery and the claim was denied "due to the alleged absence of a current out of water survey".  P filed suit against the three individuals above and the trial court dismissed the claim based on the fact that the court did not have PJ over the defendants and venue was improper.  P then appealed this decision.

 

Issue: Was PJ and venue proper in the district court of Puerto Rico.

 

Holding: Yes, by not filing a 12(b)(2) motion at the first available time, the defendant's waived their rights to exercise PJ and therefore, the appellate court deemed that they consented to jurisdiction in this court.  The appelle's argument that venue is improper lies in the fact that no one in the "supply chain" of the policy was located in Puerto Rico and therefore, there was no significant contact with that jurisdiction.  However, the appellate court believed that in a suit against an insurance company to recover losses resulting from vessel casualty, the jurisdiction where that loss occurred is substantial for venue purposes.  In support of this decision, the court cited that they appellees did not allege that the jurisdiction provided a tactical advantage, they did not have a forum selection clause, and they conceded in oral arguments that travel to the Caribbean was not an issue.

 

Third Element - PJ
· If there is any district where the action could be brought under either 1 or 2, subsection 3 does not apply.

· Subsection 3 only applies to relatively few cases (typically only when the claims arise abroad)

 

Notes Regarding the General Federal Venue Statute
· Multiple defendants:
· If there are multiple defendants that are residents of the same state, venue is proper in any district of the state where A defendant resides.

· If there are multiple defendants and all are not a resident of the same state, there is no proper venue under subsection 1.

 

a. Statutory Transfers and Dismissals in Federal Court
 

Generally:
· A judge only has the authority to transfer cases within the same court system

· Thus, a state court has no power to transfer a case to a federal court because a federal court is in a different court system.

· State cases can be removed to the federal courts, but the state court itself does not have any control over that process.  Rather, the defendant files a notice of removal in federal court, and the federal court decides whether to keep the case or remand it back to the state court.

· Transfer v. Dismissal

· A transfer is usually in the interest of justice because a transfer will save the plaintiff the time and expense of having to refile the claim in another forum.

· Transfer is easier, quicker, and less costly.  In addition, if the court dismisses the case, the SOL may have already run or may expire before the plaintiff can refile the case in a proper venue.  

· A transfer avoids this possibility because a transferred case is considered to have been filed on the date when it was filed in the original court.

· For these reasons, a federal court will usually conclude that a transfer is in the interests of justice when a proper federal venue exists.

· If a case is filed in a proper venue, 28 USC 1404 is the controlling statute.

· This statute allows the court to TRANSFER the case to another venue where the case:

· May have been brought OR

· Where the parties have consented to venue

· If the judge wants a case that is filed in a proper venue, he/she will need to rely on FNC to dismiss the case.  That authority is not provided by the statute.

· If a case is filed in an improper venue, 28 USC 1406 is the controlling statute.

· This statute allows the court to TRANSFER OR DISMISS the case.

· If a case is filed in an improper forum, the defendant will need to raise the motion to dismiss at the earliest available time or else the 12(b) motion for venue will be waived.

· No time limit on discretionary statutes for 1404 transfers.  Can be years later but it seems like that could be against the interests of justice.

 

 

Relevant Statutes:
28 U.S.C. § 1404(a): Change of Venue (PROPER VENUE)
a. For the convenience of parties and witnesses, in the interest of justice, a district court may transfer 
b. any civil action to any other district or division

c. Where it might have been brought or to any district or division to which all parties have consented.

 

28 U.S.C. § 1406: Cure of waiver of defects (IMPROPER VENUE)
i. The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

ii. Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue.

iii. As used in this section, the term district court includes all US district courts, including those in territories that are not states.

 

Approach to transfer of venue under 28 USC 1404 and 1406:
i. Select statute

1. 1406: if transferor court is the wrong district, court "shall" dismiss or transfer in the interests of justice

2. 1404: if the transferor court is proper, court "may" transfer if in interests of justice

ii. Identify available transferee forum

1. 1406(a): Transferee forum has proper venue and PJ

2. 1404(a): Transferee forum has either proper venue and PJ or venue where all parties consent

iii. Evaluate interests of justice

1. 1406(a) Justice=cure improper venue or lack of PJ (Goldlawr)

2. 1404(a) Justice = consider private and public factors

 

Case Name: MacMunn v. Eli Lily Co.
Case Citation: 559 F. Supp. 2d 58 (D.D.C 2008)

 

Case Facts: P filed a 7 count claim in the D.C. Superior Court related to injuries caused by taking a pharmaceutical drug while P was pregnant.  On November 2, 2007, defendant removed the case to federal courts in DC.  Four months after the initial status conference, the defendant filed a motion to transfer the case to the District of Massachusetts.  

 

Issue: Whether the defendant's motion to transfer the case to the district court in MA was in the interest of justice.

 

Holding: It was.  The rules state that the moving party has the burden of proof and defendant provided both private and public factors which supported this decision.  The private factors included: plaintiff's mother resided in MA, medical records were in MA, physicians (witnesses) in MA, pharmacist and pharmacy records in MA.  Public factors included MA's interest in seeing that product liability cases in MA are tried fairly, MA law will apply, MA had a lighter case load.  Plaintiff's argument was that the defendant had not met its burden on the private factors, DC had experience in trying the cases, and there were some witnesses in DC.  The factors favored MA and therefore, the court felt in the interest of justice and the convenience of the parties, the case should be transferred to MA.

 

Consenting to Venue
· Parties can waive an objection to venue during litigation, such as by failing to raise the issue at the appropriate time.

· Federal courts will usual grant forum selection clauses great weight when deciding which court should hear a case as a matter of venue.

· In fact, courts can enforce these clauses even if they specify a forum where PJ would otherwise have been improper.  These clauses can constitute consent to both PJ and venue.

· Even if a forum selection clause requires the suit to be heard elsewhere, a court is a proper venue if it is proper according to 1391(b).

· For this reason, a party seeking to enforce a forum selection clause cannot move to dismiss or transfer a case under 1406.

· Rather, the party can move to transfer the case under 1404, or if the forum selection clause requires the suit to be brought in state court or in another country, move to dismiss under the doctrine of forum non conveniens.

· In resolving these motions, the Court has emphasized that a district court should alter its typical analysis and give great weight to the forum selection clause.

 

Limitations on Intrasystem Transfers
· Not only must the transferee court be a proper venue, but 1404 specifies that the transferee court be one in which the case might have been brought.

· That is, if the case had been originally filed in the transferee court, that court would have been a proper venue and could have exercised both PJ and SMJ.

· SCOTUS has held in Hoffman that the 1404 statute is only satisfied if the transferee court could have exercised PJ and SMJ WITHOUT the need for the defendant's consent to PJ or venue in that district.

· If the plaintiff does not object to the motion to transfer, 1404 now permits the transfer of the case to such a district.

 

a. Forum Non Conveniens
 

Generally:
· This doctrine, that is used when a case has been filed in a PROPER FORUM, allows the judge to dismiss the case if there are good reasons for it to be proceeding somewhere else.

· The transferee court must accept the case if the case is within the SAME court system.   There is no requirement to accept the case if the case is transferred outside of a court system.

· Motion mainly used when trying to transfer to international court.

· Congress enacted 28 USC 1404 to transfer cases within the Federal Courts and they intended for that analysis to mirror the analysis for FNC that analyzes:

· Private Factors:
· Plaintiff's choice of forum strongly preferred and given "great deference"
· Availability of witnesses

· Location of counsel and evidence

· Trial expenses

· Place of alleged wrong

· Delay or prejudice from transfer

· Ability to enforce a judgment

· Defendants’ preference

· Subpoena power over witness: It's hard to get subpoena power over foreign witnesses not located in the US.

 

· Public Factors:
· Judicial economy

· Consolidation with related litigation

· Case loads of transferor & transferee court

· Choice of law difficulties

· Subject matter expertise of transferor & transferee court

· Any local interest in deciding local controversies 

 

· FNC is proper:
· IF an adequate alternative forum exists AND 

· the current forum is very inconvenient in comparison:

· Strong preference for P's chosen forum (usually)

· Inconvenience in current forum must be specific

· Alternative forum must be significantly more convenient

· Change of forum must do more than simply reallocate the relative burdens between P and D

· THEN: the court may dismiss the suit for FNC.

 

· When FNC is inappropriate
· A dismissal might be improper if the remedy provided by the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all.

 

· Conditioning FNC Dismissals
· Dismissal is typically granted if the court can avoid prejudice to the plaintiff's by placing conditions (defendant can't assert certain 12b defenses) in the transferee court.

· Dismissal, after all, is at the discretion of the trial court, so this sort of conditional dismissal is within the court's authority and is frequently employed.

· Although the federal court can condition a dismissal on the defendant's willingness to waive certain objections to suit in the foreign forum, the federal court lacks the authority to order the foreign court to take any action in the case.

 

Case Name: Piper Aircraft Co. v. Reyno

Case Citation: 454 U.S. 235 (1981)

 

Case Facts:  Petitioner was an aircraft manufacturer that developed a plane that was involved in a crash in Scotland.  Respondent was an individual who filed wrongful death actions on behalf of the estates of the deceased individuals involved in the crash.  The trial court granted petitioner's motion for forum non conveniens because private and public interest factors favored the decision.  The private interests were the fact that the deceased individuals were all residents of the UK, the crash happened in the UK, the evidence was in the UK, and witnesses were in the UK.  The public factors were that PA and Scottish law would need to be applied and this would be very confusing for the jury, and it would be unfair to burden the US citizens with this case that has minimal connections with the US.  While the plaintiff's choice of forum should be given substantial deference, the court stated that courts have been less solicitous when the plaintiff is not a US citizen and when the foreign citizen is interested in US tort rules that are provided for the protection of US citizens.  Appellate court reversed stating that FNC is inappropriate when such a decision results in a forum that provides the plaintiff an unfavorable choice of law. 

 

Posture: The case was originally filed in the Superior Court of California.  Petitioner motioned for the suit to be removed to C.D. Cal.  Respondent the moved for transfer of the case to the Middle District of PA under 28 USC 1404.  Then, petitioner moved to dismiss the action on the ground of forum non conveniens.  The trial court granted this motion and the respondent appealed to the third circuit.  The third circuit reversed the district court's ruling and ruled in favor of the respondent.  Petitioner then appealed to SCOTUS who granted writ.

 

Issue: Whether the district court properly applied the factors set forth in Gilbert and whether granting FNC was appropriate.

 

Holding: Yes, the appellate court erred in determining that FNC is not allowed if the change in forum would result in a less desirable forum for the plaintiff.  If this were the holding, there would be a heavy burden on the trial court to perform a choice of law analysis which would require interpretation of foreign laws.  However, FNC was designed in part to prevent courts from engaging in these exercises.  Further, when a foreign plaintiff sues in the US, it is likely that the foreign laws will never be more favorable and therefore FNC would not be applicable and encourage people to file suits in America's already crowded courts. The central holding in Piper is that a FNC dismissal is permissible even when the law of the foreign forum would likely give the plaintiff a less desirable remedy than the plaintiff could get in federal court.
 

1. Joinder
 

a. Relationship Between Joinder and Other Doctrines

i. When analyzing joinder of claims, need to assess (1) SMJ, (2) PJ, (3) Claim Preclusion

 

i. It is futile to join claims or parties if the court would lack SMJ or PJ over the joined party.

1. Joinder and SMJ

a. Do the rules allow these parties and claims to be joined in a single action?

i. Consult relevant joinder rule, Joinder rules do not create or expand SMJ

b. Is there a statutory basis for SMJ?

i. Federal question, diversity, supplemental 

i. Plaintiffs are not allowed to consolidate claims to meet the amount in controversy requirement for diversity.  However, a single plaintiff can.

ii. Every claim in a complaint needs to have a statute that supports the claim.

c. Just because you can join claims, does not mean that there was SMJ over the issue

 

1. When suing two defendants and the first is based upon diversity, 1367 does not allow the plaintiff to sue the second defendant to be added under supplemental jurisdiction if.

 

1. Using Supplemental SMJ for Counterclaims

a. Consider federal question (§ 1331) and diversity (§ 1332) first!

b. If supplemental SMJ is the only option:

i. Where claim & counterclaim are factually related:

i. 1367(a):  supplemental SMJ exists for counterclaim

ii. 1367(b):  supplemental SMJ not divested (not claim “by plaintiff”)

iii. 1367(c):  court has discretion to decline supplemental SMJ

a. FWIW, counterclaim will be compulsory under Rule 13(a)

 

i. Where claim & counterclaim are NOT factually related

i. 1367(a):  supplemental SMJ does not exist for counterclaim

a. FWIW, counterclaim is not compulsory

 

1. However, if the plaintiff's claim is based upon diversity, the defendant can bring counterclaims, if they relate to the same transaction or occurrence, and rely on supplemental jurisdiction because 1367(b) only limits the SMJ of claims brought by the plaintiff

 

i. Failure to assert joinable claims may lead to claim preclusion.

 

Claim Preclusion Elements
a. Same claim as in lawsuit 1
1. Claims are the same if they should have and could have been brought together

1. Factually possible: Facts for both claims were available at the time of suit

2. Legally possible: court has jurisdiction over claim.  Court allows the two claims to be brought together.

2. Different approaches to "should have" brought the claims

1. Transaction approach

2. Evidence approach

i. Evidence necessary to support legal claim 1 would also prove legal claim 2

ii. Are the elements of the claims in both lawsuits the same

3. Primary rights

i. Same Harm approach, ignore rights & causes of action

ii. CA approach

 

a. The parties are the same in the same configuration
· Plaintiff and defendant in lawsuit one must be in the same configuration in lawsuit two in order for preclusion to exist

· Exceptions: 

· Privity

· Six instances where nonparties' claims are barred (bolded most relevant)
· A person who agrees to be bound by the determination of issues in an action between others is bound in accordance with the terms of his agreement

· Comes up in complex litigation scenarios.  Some parties may negotiate and pick a test case which will get adjudicated which will then dictate the results for the rest of the class

· Nonparty preclusion may be justified based upon a variety of pre-existing substantive legal relationships between the person to be bound and a party to the judgement.
· If you are a successor in interest, the successor owner cannot sue for the same claim that the former owner already adjudicated.

· New owner stands in the shoes of the old owner.

· M&A

· A non-party may be bound by a judgement because she was adequately represented by someone with the same interests who was a party to the suit.
· Class action lawsuits, trustees

· If she assumed control over the litigation in which that judgement was rendered

· Happens in insurance cases

· A party bound by a judgment may not avoid its preclusive force by relitigating through a proxy.

· Can't have an agent file a lawsuit on half of another.

· A special statutory scheme may expressly foreclose successive litigation by non-litigants if the scheme is otherwise consistent with due process.

· Virtual representation is more problematic than the recognized categories of non-party preclusion, because virtual representation does not give non-parties key procedural protections, such as notice that their rights may be affected in the pending litigation or that they have the right to opt out of the litigation and purse claims on their own.

· Counterclaims

· Even if the counterclaim is not barred by the claim preclusion rules, if the one filing the counterclaim does not disclose any counterclaim that arises out of the same transaction, the federal rules of civil procedure may preclude the rule.

· Ex: A sues C, and therefore, if C has a counterclaim, they must bring the counterclaim in this suit.  If C later sues A for the issue which could have been brought as a counterclaim, this claim will be precluded.

 

a. The previous case must have resulted in a valid, final judgement on the merits
1. Validity of the Judgement

· Valid does not mean correct

· Valid means that Court #1 had power to bind the parties to the dispute

· All states require that Court #1 had personal jurisdiction over the parties

· Most states do NOT require that Court #1 had proper subject matter jurisdiction over the matter.

· If the parties could have raised subject matter jurisdiction at any time, including on appeal, then courts will not rule a judgement invalid from a court without proper jurisdiction unless the district court's decision to hear the case was a "manifest abuse of authority" or "would substantially infringe the authority of another tribunal"

 

1. Finality of the Judgement

· A judgement does not have claim preclusive effects until it is final.

· There is no concern that a court will enter a judgement that is inconsistent with a prior judgement until a prior judgement actually exists.

· A judgement is final for preclusion purposes when the trial court enters a judgement

· Pretrial or interlocutory orders are not final for preclusion purposes

·  In most states, trial court decision is final,  even if the losing party might subsequently file a post-trial motion, such as a motion for a new trial, and even if the losing party appeals.

· If a judgement is on appeal, and the same claim is pending in another court, the other court will typically await the completion of the appeal in the original case before determining whether claim preclusion applies.

 

1. A judgement on the merits

· A decision in a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits

· A judgement also must be on the merits for it to have preclusive effects

· Judgement on the merits include summary judgement, JMOL, and default judgements.  They do not include dispositive motions for lack of jurisdiction or venue.

· The test is whether the claimant has had an opportunity to litigate her claim and address the merits of the case, at least in some respects.

· One issue arises with statute of limitations cases.  Generally, when a claim is dismissed for SOL, that is considered a judgement on the merits.

· Favors the policy of finality and fewer opportunities to relitigate claims

· Failure to prosecute is on the merits because the party had the opportunity to prosecute but squandered the opportunity

 

a. Joinder By Plaintiff

i. Claim Joinder: Multiple Claims by Plaintiff Against the Same Defendant

a. Relevant Rule: Rule 18, Joinder of Claims
1. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, 

2. As independent or alternative claims (ex. contract claim but if that fails quasi-contract), 

3. As many claims as it has against an opposing party.

 

a. The rule stated above states that a plaintiff "may join" as many claims as it has against the opposing party and therefore, asserting additional claims is NOT required.

1. However, the doctrine of claim preclusion may require that certain claims are brought in the lawsuit or else they cannot be litigated in the future.

 

a. The rules above state that Rule 18 applies to all those parties that assert a claim, counterclaim, cross-claim, or third party claim.

1. Thus, this rule for permissive joinder of claims can really be made by any of the parties asserting the claims stated above.

 

a. Policy for allowing liberal joinder:

1. The parties are already in court, represented by counsel, and poised to settle their differences, so why not settle them all without the bureaucratic hassle of filing multiple suits.

2. If all claims are brought together, this would affect settlement discussions.

3. The parties would spend more time and money litigating whether claims are related to one another but for the liberal joinder rules.

4. One judge is overseeing all the issues.  Once the facts are out and the judge can figure out what the trials will look like--sever the claims if needed under Rule 42.

5. Claims can be processed more efficiently both at the pre-trial and trial phases of litigation.

 

i. Party Joinder: Multiple Plaintiffs or Defendants

a. Relevant Rule: Rule 20

1. Persons who May Join or Be Joined

1. Plaintiffs Joined: Persons may join in one action as plaintiffs if:

A. They assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
B. Any question of law or fact common to all plaintiffs will arise in the action.

 

1. Defendants Joined: Persons--as well as a vessel, cargo, or other property subject to admiralty process in rem--may be joined in one action as defendants if:

A. Any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions and occurrences and

B. Any question of law or fact common to all defendants will arise in the action.

 

1. All you need is one common issue of fact or law in order to satisfy the second requirement in Rule 20.

 

Case Name: Hohlbein v. Heritage Mutual Insurance Co.

Case Cite: 106 F.R.D. 73 (E.D. Wis. 1985)


Case Facts: Four plaintiff's sued D, a common defendant and each of the plaintiff's prior employer.  Each of the plaintiffs alleged the three same claims against the defendant for materially misrepresenting information about certain jobs that the plaintiff's interviewed for.  Shortly after the plaintiff's accepted employment at defendant, plaintiffs learned that the statements regarding the jobs in the interviews were not factual.  This led to the resignation or termination of each of these employees.  Defendant motioned for severance for each of these claims alleging that the facts underlying each of the claims were not common and the only commonalities were the legal theories upon which they claim a right to recovery.  Plaintiff's allege that the defendant's treatment of them constitutes a course of conduct and an ongoing policy of material misrepresentations and fraud.

 

Issue: Whether the facts underlying the plaintiff's claims arise out of the same transaction, occurrence, or series of occurrences such that joinder of the claims under Rule 20 is appropriate.

 

Holding: Joinder is appropriate and the court believed that the plaintiff's characterization of the defendant's actions as demonstrative of a continuing pattern or practice with respect to its employment of admittedly unrelated individuals.  All of the events at issue took place within a 2.5 year period and the court deemed that these facts were therefore sufficiently similar to overcome the peculiar temporal and factual differences that might otherwise justify severance.  Lastly, any burden imposed upon the defendant in the consolidated trial of each of the plaintiff's causes of action is far outweighed by the practical benefits likely to accrue to all players in the conservation of judicial, prosecutorial, and defensive resources.

 

a. Joinder By Defendant

i. Counterclaim Against Plaintiff

a. Relevant Rule: Rule 13(a),(b), Counterclaim

1. Compulsory Counterclaim

1. In General: A pleading must state as a counterclaim any claim that--at the time of its service--the pelader has against an opposing party if the claim:

A. Arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and

B. Does not require adding another party over whom the court cannot acquire jurisdiction.

 

1. Exceptions: The pleader need not state the claim if:

A. When the action was commenced, the claim was the subject of another pending action; or

B. The opposing party sued on its claim by attachment or other process that did not establish PJ over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.

 

1. Permissive Counterclaim:

· A pleading may state as a counterclaim against an opposing party any claim that is not compulsory

 

a. The more overlap there is in the legal and factual issues, the more likely that a court is going to allow joinder.  The tests as to whether a counterclaim is compulsory turns on whether the underlying events giving rise to the litigation, not on the party's legal theory or the type of relief she seeks.

 

a. If a counterclaim is not compulsory, it may still be brought as a permissive counterclaim (one that need not be brought by the rules--could be an unrelated issue).

1. A defendant's option to join unrelated counterclaims under Rule 13(b) mirrors a plaintiff's right under Rule 18(a) to assert unrelated claims together.

2. Permissive counterclaims may be litigated jointly up until trial, but will likely be separated for trial under Rule 42(b).  Trying the unrelated claims together would not save time, since the evidence and issues are different, and sorting out the legal rules applicable to the different claims would be likely to confuse the jury.

 

Case Name: King v. Blanton

Case Cite: 735 S.E. 2d 451 (N.C. App. 2012)
 

Case Facts: 7/14/2010 - P alleges that D was negligent and D's negligence was the sole direct and proximate cause of the accident, injuries, and damages suffered by P and her motor vehicle.  In May 2011, P &D reach an agreement whereby P would dismiss her claims with prejudice in exchange for a cash settlement.  The claim was ultimately dismissed w/ prejudice on May 2, 2011.  D did not repsond to the complaint with an answer, but P&D agreed that there was no counterclaim to the original complaint.  D then filed the present action on 6/30/2011 alleging that it was P who ran the red light and whose negligence was the proximate cause of the injuries.  P alleges that D should have filed a compulsory counterclaim and therefore, D lost her right to bring the negligence claim.  The trial court heard the motion to dismiss, considered evidence outside the pleadings which converted the 12(b)(6) motion to a motion for summary judgment.  The trial court ruled in favor of P and D appeals.

 

Issue: Whether D's failure to plead its counterclaim against P in response to the complaint operated as a waiver of her ability to make the counterclaim.

 

Holding: Yes, Kind had more than 9 months between the time P filed the complaint and the settlement to bring the counterclaim.  There was no argument, and the record does not include anything that states she was unaware of her right to file the counterclaim.  The court held on these facts that her failure to file the compulsory counterclaim constituted a waiver and estops her from bringing a new action for negligence based upon the same events that were at the heart of the original action

i. Crossclaim Against Other Defendant

a. Relevant Rule: Rule 13(g), Crossclaim

· A pleading may state as a crossclaim any claim 

· by one party 

· against a coparty 

· if 

· the claim arises out of the transaction or occurrence that is the subject matter 

· of the original action or 

· of a counterclaim, 
· or 

· if the claim relates to any property that that is the subject matter of the original action.

Crossclaims are different than counterclaims in the fact that they are brought against co-parties, not against someone on the other side of the lawsuit.

Unlike Rule 13(a) and (b) however, which allow a defendant to assert either related or unrelated counterclaims against a plaintiff, Rule 13(g) limits crossclaims to those that arise out of a transaction or occurrence that is the subject matter of the claim.

When applying diversity SMJ to cross-claims, imagine that the cross-claimant is a plaintiff in an independent lawsuit.  Disregard original claim

 

i. Party Joinder

a. Additional parties to counterclaims/cross-claims

1. Relevant Rules: 

1. Rule 13(h), Joining Additional Parties:

A. [Rule 20] govern[s] the addition of a person as a party to a counterclaim or crossclaim.”

2. Rule 20: Permissive Joinder of Parties

A. Persons who May Join or Be Joined

1. Plaintiffs Joined: Persons may join in one action as plaintiffs if:

A. They assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and

B. Any question of law or fact common to all plaintiffs will arise in the action.

 

1. Defendants Joined: Persons--as well as a vessel, cargo, or other property subject to admiralty process in rem--may be joined in one action as defendants if:

A. Any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions and occurrences and

B. Any question of law or fact common to all defendants will arise in the action.

 

1. Example: Hospital sues patient for unpaid bill.  Patient counterclaims hospital for malpractice.  In counterclaim, Patient adds the doctor employed by the hospital as a new party to the case as part of the malpractice claim.
 

a. Third-Party Claim Against New Defendant

1. Relevant Rules: 

1. Rule 14(a)(1), When a Defending Party May Bring in a Third Party

A. A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty 
B. who is or may be liable to it for all or part of the claim against it

 

1. Rule 14(a)(3): Plaintiff's Claims Against a Third Party Defendant

A. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff.

 

1. Rule 14(b), When a Plaintiff May Bring in a Third Party

A. When a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so.

 

· Rule 14 allows a defending party to assert a claim against a stranger to the lawsuit.  The standard for doing so, however, is narrower than the "transaction or occurrence" test used in other basic joinder rules.

· It needs to be based on a derivative liability theory. Rule 14(a)(1) states that the third party defendant must be capable of bring liable to the third party plaintiff.

· Usual names of Derivative claims

· Indemnification - 100% liable

· Contribution - X% liable

 

· If there is mistaken identify, that is not necessarily sufficient for a third party complaint.  There needs to be liability of the third party defendant to the third party plaintiff, not liability from the third party defendant to the plaintiff.

 

· Rule 14(a)(1) provides that a third party may be impleaded without leave of court within 14 days of service of the answer to the complaint.

· If the defendant wants to implead after 14 days, D will need the leave of the court.

· However, while these rules in Rule 14 indicate that the court must allow the defendant to implead another party, case law holds that the court always has discretion to refuse to allow impleader if litigating the impleader claim with the main claim would unduly complicate matters, introduce unrelated issues, or delay resolution of the main claim.

· This is similar to amending a complaint or answer where you can amend without leave within a certain period of time, otherwise you need leave from the court.

· Plaintiff can also being a third-party claim--Rule 14(b)--but that would require a counterclaim first by the defendant.

· Third party plaintiff is not a plaintiff.   When 1367 talks about claims by plaintiffs, its talking about the original plaintiff.

· Rule 14(a)(3) allows the original plaintiff to sue the third party defendant.

 

· Once a party has been impleaded under Rule 14, the rule allows other related claims to be asserted.

· If either the third party defendant or the plaintiff asserts a claim against each other, they become opposing parties, triggering the counterclaim provisions in Rule 13(a) and (b).  The third-party defendant must assert counterclaims it has against the third party plaintiff.  If several third party defendants are brought in, they become co parties and can cross-claim against each other.

 

 

Case Name: Erkins v. Case Power & Equipment Co.

Case Citation: 164 F.R.D. 31 (D.N.J. 1995)


Case Facts: Tenacre Foundation had contracted with Fitzpatrick ("F") for the removal of underground tanks.  F contracted with E for the removal.  E contracted the work to T, the decedent's employer.  Decedent was killed when she was riding in the bucket of a backhoe, fell out, and was run over by the tractor.  P sued Case Power for products liability for failing to provide adequate warnings regarding the dangers associated with riding in the bucket of the backhoe.  Case filed a motion to implead F and E for contribution based on their alleged negligence for failing to conduct safety meetings at the construction site.

 

Issue: Whether D's motion should be sustained in light of the NJ substantive law and whether the joinder would result in efficiency/prejudice.

 

Holding: Yes, the motion should be allowed.  First, NJ law states that two or more defendants can be jointly and severally liable in tort for the same injury to person or property.  Thus, the defendant is allowed to seek contribution.  Second, because the court found that the motion was timely, the joinder of the third-party defendants will facilitate resolution of the liability issues without creating unnecessary complications, the delay in the trial will not be significant, there is no indication that the additional claims will complicate the case, and the plaintiff will not be prejudiced, the motion should be awarded.

 

Case Name: Owen Equipment & Erection Co. v. Kroger.

 

Case Facts: P (IA) sued OPPD (NE) for negligent construction, maintenance, and operation of the power line that caused P's death.  OPPD then impleaded Kroger alleging that the crane causing the injuries was owned and operated by Owen, and that Owen's negligence had been the proximate cause of Kroger's death.  OPPD motioned for summary judgement.  Then, P filed an amended complaint against Owen under the diversity statute adding Owen as another defendant.  The trial court then granted OPPD's motion for summary judgement.  The case then went to trial between Kroger and Owen and on the third day, it was learned that the parties were not diverse.  Owen the moved to dismiss for lack of SMJ, the judge reserved the decision, the jury found for Kroger, and then the court rejected the SMJ motion to dismiss.  8th Circuit affirmed stating that the claim arose from the same set of operate facts and relied on Gibbs.
 

Issue: Whether the federal courts had subject matter jurisdiction over a claim between a plaintiff and a third party defendant where the defendant who was diverse, no longer is in the lawsuit.

 

Holding: No, where there is no complete diversity between the parties and the claim involves one of state law, there is no SMJ in the federal courts.  If, as the Court of Appeals thought, a common nucleus of operative fact were the only requirement for ancillary jurisdiction in a diversity case, there would be no principled reason why the respondent in this case could not have joined her cause of action against own in her original complaint as ancillary to her claim to OPPD.  

 

 

 

 

 

 

 

