FORUM SELECTION
I. OVERVIEW
A. Three Doctrines of Forum Selection:


i. Subject Matter Jurisdiction (SMJ) – Which Type of Dispute?
1. Power over the subject matter
2. Can this kind of court issue orders in this type of dispute?

ii. Personal Jurisdiction (PJ) – Which Government/State?

1. Power over the person

2. Can the courts of this government issue orders binding these people?

iii. Venue – Which Court Location (within sovereign)?

1. Geographical Location

2. Within a multi-court system, is this the correct court location?

B. Misc:

i. Often more than 1 court available that satisfies criteria

ii. Most of SMJ and PJ rules come from the constitution and statues, Venue comes from statutes passed by congress

iii. No general jurisdiction courts (may hear any cases not exclusively assigned to specialized court) in federal system, all courts of limited jurisdiction (only may hear cases involving particular topics)

II. SUBJECT MATTER JURISDICTION
A. General/Overview:

i. “Subject Matter” as used in phrase does not necessarily related to legal theory behind claim
1. Most common SMJ issues that result in case being filed in fed court:
a. Claim arises under federal statute (fed question)  
b. Diversity Jurisdiction (claims over 75k between citizens of different states)
2. Just because you can bring something in fed court doesn’t mean you have to – but congress has said certain types of suits (copyright, patent, antitrust) must be brought in fed court
ii. SMJ in Federal District Courts – Article III Subject Matters:
1. Congress may pass statutes authorizing federal courts to exercise jurisdiction over any of the subject matters in Article III, but a court can only hear a case if Congress in fact passed such a statute. 
a. Federal Questions (§1331)

b. Diversity and Alienage (§1332)

c. USA as Party (§1345-46)

d. Ambassadors (§1351)

e. Admiralty (§1333)

f. Specified Others
iii. Exclusive vs. Concurrent Jurisdiction

1. Exclusive Federal – Congress only authorizes suits that may ONLY proceed in fed court (examples: Antitrust, Bankruptcy, Copyright, Patent)
2. Concurrent – Congress authorizes suits in federal court, but allows them in state court (examples: most federal law claims, state law claims where parties are diverse)

3. Exclusive State – Congress does not authorize suits in fed court (suits not based on fed statutes and where parties are not diverse)

4. NOTE: US Sup Ct can review federal question cases decided by state supreme courts
iv. SMJ is NEVER Waivable, unlike PJ and Venue which are waivable under rule 12(h)
1. Unconstitutional to hear things outside of jurisdiction

2. Can be raised at any time, the judge can raise even if no party does

B. Diversity Jurisdiction – 28 USC §1332
i. US Constitution, Art. III, §2 – The judicial power [of the federal government] shall extend to [nine subject matters] – two of these are Citizens of Different States  and Citizens v. Aliens (§1332(a))
1. Alienage Jurisdiction: “The [federal] judicial power shall extend … to controversies … between … the citizens [of a State] and foreign states, citizens, or subjects.”
2. Diversity Jurisdiction: “The [federal] judicial power shall extend … to controversies … between citizens of different States”
ii. Roadmap to §1332(a)
1. Diversity of Citizenship
a. Determine citizenship of parties
i. Natural Persons
ii. Corporations
iii. Unincorporated Entities
b. Identify eligible combination of parties
2. Amount in Controversy
a. What to Count
b. Aggregation of Amounts from Different Claims
iii. Procedures for Deciding 12(b)(1) Motion – Dismissal for lack of SMJ (diversity)
1. Evidence of Citizenship
a. Evidence may be submitted as part of motion to dismiss for lack of SMJ under the rule 
i. Evidentiary hearing is possible
2. Relevant Date of Citizenship
a. Determine citizenship AS OF THE DATE THE COMPLAINT IS FILED

b. Subsequent changes in a party’s citizenship are NOT considered
i. Grupo Dataflux v. Atlas Global Group
3. MISC: No claim preclusion if dismissal for SMJ, NOT decision on the merits
iv. 2 Judicially Created Exceptions to Diversity Citizenship:
1. Domestic Relations (divorce, family law)
2. Probate
v. What Substantive Law is Applied When in a Fed Court on Diversity?
1. Erie Doctrine: When ruling on a state law claim, federal court applies
a. State Substantive Law
b. Federal Procedure Law
i. Per Caplan, if in rules, this is procedural law
vi. State Citizenship of Natural Persons
1. To be a “citizen of a [US] State” under §1332, a natural person must be:

a. a United States citizen

b. who is “domiciled” in a [US] State

i. Only one domicile at a time

ii. Initial [US] domicile = State where born or naturalized

iii. Domicile changes upon:

1. Physical presence in another jurisdiction 
[US or foreign]; AND
2. Intent to remain there indefinitely.
2. NOTE: There is no bright line rule, each case will be evaluated individually based on a number of factors (some of which are addressed in cases discussed below)
3. Gordon v. Steele: Malpractice case against 2 PA drs. Gordon was raised in PA but went to college in Idaho. Filed case in fed court but D’s said she was still domiciled in PA. Relevant Factors for PA citizenship: College records show PA address, had PA drivers lecense, worked there in summer, had bank account there, etc. Relevant Factors for ID citizenship: Expressed intention is not to return to Pennsylvania (this is most important); apt in ID which she regards as residence; does not return regularly during vacations (only 1 summer); member of Blue Cross in ID; wants to marry and will follow husband, unlikely to PA. 
a. Court finds that because of connection to ID and subjective intention not to return to PA in foreseeable future that she is citizen of ID for purpose of diversity jurisdiction
b. Proof of intent to remain permanently is not the test. If the new state is to be one’s home for an indefinite period of time, he has acquired a new domicile. It is enough to intend to make the new state one’s home. It is not important f there is within contemplation a vague possibility of eventually going elsewhere or even returning whence one came. 
c. In determining whether party has intended to establish domicile in state where they moved, courts will look at such circumstances  as his declarations, exercise of political rights, payment of taxes, house of residence, and place of business. 
4. Mas v. Perry: Creepy apartment owner (Perry) had set up two-way mirrors in Judy and Jean Paul Mas’s apartment. Jean Paul was resident of France, and Perry was resident of LA. Judy currently still residing in LA w/husband as students (had been there for over 3 yrs by time of trial), but was born and married in Mississippi. However, opposite result as Gordon: court confirms she is still citizen of Mississippi. 
a. Main difference between Mas and Gordon – Mas never stated an intent to stay in LA indefinitely
b. However, interestingly they indicated they had no intention to return to Mississippi, no definite plans to go anywhere else. 
c. Misc: 
i. SMJ issue came up after trial completed (remember, can be raised at any time)
ii. Mas was an (a)(3) case, not (a)(1) because an Alien is one side – BUT if perry was Canadian citizen, then it would no longer be (a)(3) – what would it be? (a)(2)? Confirm w/Caplan
iii. Hypo: What if Judy citizen of France also? Acceptable (a)(2) case because all foreign citizens on one side, all US citizens on 1 side
iv. Hypo: What if Judy US citizen but domiciled in France? Not domiciled in US state – therefore doesn’t get to sue in diversity
v. Hypo: What if Jean Paul domiciled in LA is LPR? This is covered in ‘except’ language of (a)(2), wont apply, would have to go to state court. But what if domiciled in CA? then (a)(2) case, except language only triggered if domiciled in same state
vi. MISC: when they ‘citizens’ in 1332(a), doesn’t have to be multiple, can be just one
5. MUST BE COMPLETE DIVERSITY: No D is citizen of the same state as any P + over 75K. 
a. But this is different for class actions (1332(d))
vii. State Citizenship of Corporations
1. General: 
a. Corps have laws on how members deal w/each other and how the deal w/outside parties
b. If corp sued and loses, money comes from corp’s account, not directly from shareholders (limited liability)
c. Corp’s are intangible entities w/artificial personhood for some purposes
i. Cant vote, exist w/o approval of a creating gov, get married, etc
ii. But may own property, enter into contracts, sue and be sued, and authorize agents to act for them
2. Definition of Corporate Citizenship Under §1332(c)(1):
a. “For the purposes of this section … a corporation shall be deemed to be a citizen 

i. of every State and foreign state by which it has been incorporated and 

ii. of the State or foreign state where it has its principal place of business …”
b. Principal Place of Business: Per Hertz, this is the corporations HQ/Nerve Center
i. Where high-level officers direct, control and coordinate business operations/activities
ii. What if multiple HQs? 
1. Where is C Suite?
2. Where are board meetings held?
3. Address on paystubs?
3. Misc: No Complete Diversity if corp citizen of same state as other party even if citizen of another state as well
viii. A Non-Corporate Entity is a Citizen of every state of its members – if a single member shares citizenship w/P, no diversity
a. This includes: Partnerships, LLP or LLC, Membership Organization, Labor Union, Condo Association, Other Non-Corporate Entities. 
b. NOTE: Even if PPB in 1 state, if no members are citizens, entity is not a citizen (confirm w/Caplan)
c. What if a partner of a noncorp entity is a corp? Take both state where partner is incorp and PPB, add them to equation
ix. Amount in Controversy
1. 28 U.S.C. §1332(a) allows federal SMJ over claims between diverse parties “where the matter in controversy 

a. exceeds the sum or value of $75,000, 

b. exclusive of [= not counting]

i. interest and 

ii. costs.”
2. Must exceed 75K, based on time of complaint 
3. Determining Amount in Controversy:
a. Amount requested in complaint, MINUS
b. Requested amounts that are “to a legal certainty,” not available by law (if any), MINUS
c. Interests and costs including in request (if any), =
d. AMOUNT IN CONTREVERSY
4. Amounts Unavailable to a legal certainty
a. Substantive law determines which sorts of damages are “to a legal certainty” unavailable

b. Frequent sources of dispute include:

i. Punitive Damages

ii. Attorney’s Fees

1. American rule authorizes fee-shifting only where mandated by statute or contract

2. Usually not included in definition of court “costs”

c. Claims subject to statutory or contractual limits
(e.g., pain and suffering in CA medical malpractice cases)
5. Diefenthal v. Civil Aeronautics Board: P brought breach of K and IEED Tort claiming 50k in damages (at this time amnt required for diversity was 10k). Case was over not being allowed to smoke on plane.
a. To legal certainty cant get that much for breach, only up to ticket price
b. Judge says you also can’t get that much for IIED, not realistic. This seems subjective, but think in terms of JNOV/New Trial/Remittur – even if this awarded, judge likely wouldn’t let it stand
c. Judge gives them chance to amend, maybe more details on damages, harm that could support that amnt
6. §1332(b) – Overestimates of Damages in Complaint
a. where the plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $75,000, 

i. computed without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and 

ii. exclusive of interest and costs, 

b. the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.”

c. NOTE: Only some litigation expenses are costs:
i. Awarded to Prevailing Party by Statute* or Court rule (e.g. 28 U.S.C. § 1920 & Rule 54(d))
1. *(some statutes define atty’s fees as costs)
ii. Not Costs (generally): Atty Fees, phone, travel, ct reporter, expert witness, etc. (confirm w/Caplan)

7. Aggregation of Amounts in Controversy:

a. Basic Rule: Only the claims of a single P against a single D may be aggregated (with a few exceptions)
i. Exception: Single P can aggregate costs against multiple D’s if there is “joint liability” for a single harm
1. Bar fight w/2 aggressors leads to broken arm. Battery case for 85k against Multiple D’s. 
2. Joint Liability if D1 and D2 acted together
3. Multiple Wrongdoers may be sued for the total amnt of damages they jointly caused
ii. Exception: Multiple P’s can aggregate against single D only if harm is to a “common, divided, or joint” interest. 
1. P1, P2, P3 have common, undivided joint ownership interest. 150k damages done by D to artwork they jointly own as a result of Ds negligence. 
2. In scenarios like the above, multiple owners may aggregate the value of their individual ownership interests
iii. NOTE: Different aggregation rules exist for class actions under §1332(d)
C. Federal Question Jurisdiction (§1331)
i. Overview:

1. US Constitution, Art. III, §2 – Congress may authorize federal courts to hear cases “arising under this constitution [and] the laws of the United States…”
2. Just because you can bring in fed ct doesn’t mean you have too – only small slivers are exclusive fed jurisdiction (patent, antitrust, bankruptcy, etc.)
a. Most handled by state courts, might be more convenient even if it is a federal theory
b. State cts obligated to enforce fed law, but nice to have fed ct option – that is why most are concurrent

c. If fed court has exclusive jurisdiction, language will tell you (admiralty law under 1333 is an example). Don’t need to memorize list of exclusive jurisdiction issues. 
d. Most, however, are original jurisdiction – fed court has option. State court may have original jurisdiction also. 

3. Art. III allows Congress to enact statutes that authorize federal court SMJ over cases having a federal “ingredient.” Osborn v. Bank of United States (1824)

4. Sup Ct may review state decisions of federal law (§1257)

ii. The Basic Rule for the Federal Question Statute (§1331)
1. A case “arises under” the laws of the United States (and thus presents a federal question) if federal law creates π’s entitlement to a remedy.

a. How do we know? Should be able to point to statute or regulation in complaint
2. Cases w/only Factual Disputes: No difficult legal questions, does it still arise under federal law?
a. Yes. Not based on what trial will focus on. If it is under a federal statute, then it arises under the US constitution, laws or treaties
3. Well-Pleaded Complaint Rule (don’t focus on title):
a. A claim arises under federal law only if the federal question would appear in a “well-pleaded” complaint.

b. A “well-pleaded” complaint: 

i. Describes a claim where the plaintiff’s entitlement to relief is created by federal law

ii. Does not rely on federal issues that would arise only in defenses
c. BASICALLY: fed question must be in complaint. Even if fed issues might come up in defense, counter claim, etc. this is irrelevant.
4. Louisville and Nashville RR v. Mottley: Louisville settled litigation w/Mottley’s in 1871, gave them free passes for life as long as they don’t sue. In 1906 federal statute bans RR’s from giving free passes. Louisville invalidates passes, Mottleys sue in fed court. Trial court rules in their favor. Louisville appeals, and Sup Ct. raises SMJ issue Sua Sponte. However, Mottley’s fed cause of action doesn’t say Louisville violated fed law, only that they anticipate Louisville will raise fed law as a defense. 
a. Court says this is not sufficient, original cause of action must arise under constitution or federal law. They remand w/instructions to dismiss for lack of jurisdiction.
b. Well pleaded complaint must state that the defendant directly violated some provision of Constitution, laws or treaties of the US. 
c. Benefits of Mottley: Straight forward standard, can determine right from beginning of case (complaint) whether fed ct has SMJ
d. Case ultimately dismissed, went to state court, appealed to state supreme court, and then back to Sup Ct who ultimately ruled against motley. 
5. MISC: Do not do sneaky “Artful Pleading” – using Mottley as example, artful pleading would be something like “The federal statute does not force D to breach its contract. If fed statute has that result, it is an unconstitutional violation of due process.”
D. Supplemental Jurisdiction
i. Generally, SMJ must be proper for each claim
1. If one is state and one is federal, could do in separate courts – but this is inefficient, also potential claim preclusion issue if one is finalized before the other and there is sufficient overlap. Also chance for inconsistent results
2. Could do both in state court (as long is fed claim is not exclusive), but then you lose benefits of federal option
3. Another potential option in certain circumstances is supplemental jurisdiction
ii. UMW v. Gibbs: Complaint said UMW violating two laws: Federal LMRA and State tort law. Jury found UMW violated both laws, awarded 60k lost employment, 14,500 lost hauling fees, 100k punitive. But Judge does JMOL, finds fed law not violated only state law, remitter and lowers damages. LMRA claim could be brought under 1331, but no diversity for state tort law claim. 
1. Even though there is no diversity jurisdiction, court explains these are all part of the same “case,” since part arose under US laws it is acceptable for a closely related state law claim to be grouped with it. “The entire action before the court comprises but one constitutional ‘case’ [when the state and federal claims] derive from a common nucleus of operative fact”
2. RULE: Must be common nucleus of operative facts
a. Look at facts, would same ones be used for both claims?
3. Here there is almost identical evidence. 
iii. Hypo: What if fed claim is against one D, state claim is against another D?
1. If there is same nucleus of operative facts, then yes to supp jurisdiction under §1367. 
iv. MISC: 
1. People often refer to original claim as “anchor claim,” and the supplemental claim as “pendent claim” (ancillary)
2. There is also different language for this rule – same nucleus of operative facts (UMW); same case or controversy (statute); same conduct, transaction, occurrence, or series of transactions or occurrences (relation back, compulsory counter claims, joinder)
v. Structure of §1367 (enacted in 1991)
1. Except as in B & C, court “shall have” supplemental SMJ over claims that are part of the same case or controversy as the anchor claim

2. Court “shall not have” supplemental SMJ over some claims identified in A

a. We will study later this semester (Based on Owen Equipment v. Kroger (1978)

3. Court “may decline” supplemental SMJ
vi. The Basic Rule (28 USC §1367(a))
1. Except 

a. as provided in subsections (b) and (c) or 

b. as expressly provided otherwise by Federal statute, 

2. in any civil action of which the district courts have original jurisdiction, 

3. the district courts shall have supplemental jurisdiction over all other claims 

a. that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution.”
vii. Why would a federal court decline to exercise supplemental SMJ?

1. (Gibbs) A federal court may decline to exercise supplemental SMJ where: 
a. Keeping the claim in federal court would not advance judicial economy, convenience, and fairness to litigants

b. Federal court would have to make “needless” decisions on state law issues

c. Federal claims are dismissed before trial, leaving only state claims

d. State issues substantially predominate over the federal issues

e. Differences between the claims would pose a likelihood of jury confusion
2. Discretionary Refusal of Supplemental SMJ - §1367(c)
a. Statute: “(c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if--

i. (1) the claim raises a novel or complex issue of State law,

ii. (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,

iii. (3) the district court has dismissed all claims over which it has original jurisdiction, or 
iv. (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.” 
b. 1367(c)(1) – Novel or Complex Issues of State Law - Will applying substantive state law be unusually difficult? Factors to Consider:
i. Does the state law claim seem hard to decide?
ii. Have the courts of State X decided similar cases before?
iii. Is the case law from State X inconsistent or confused?
iv. Is this case distinguishable from prior State X cases?
v. If the case involves a state statute, is it new?  Unambiguous?  Previously interpreted in case law?  Modeled on other state statutes with case law?
vi. Would the state be harmed if a federal court were to decide this state law question incorrectly?
vii. Would this combination of state and federal claims cause confusion for a jury?

c. 1367(c)(2) – State Claim Predominates Over Original Claim – is the supplemental “tail” wagging the original “dog”? Factors to Consider: 
i. Number of supplemental claims

ii. Amount of damages associated with each claim

iii. Trial time needed for each claim

iv. Discovery needed for each claim

v. Logical and factual relationship between the claims

d. 1367(c)(3) – Anchor Claim Dismissed
i. This one depends on timing, the farther along the case is the more likely they are willing to keep
e. 1367(c)(4) – Exceptional Circumstances
i. This one is rare. Because declining supplemental SMJ is inefficient, this exception is disfavored. Usually they will want to keep the cases together. Circumstances must be exceptional, and reason to decline must be compelling. 
E. Removal
i. General: 
1. Removal Under §1441 and 1446 – D may ‘remove’ a case from state trial curt that could have been originally filed in federal trial court
2. Removal Under §1447 – Improperly removed case will be ‘remanded’ back to state trial court
ii. Removability
1. Basic Rule for Removability
a. General Removal Statute: 28 USC §1441(a) (this is most important part of statute)
i. Original Text: Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending
ii. Paraphrased If/Then: 
1. IF A civil action is brought in a State court, AND

2. The action could have been filed as an original action in federal district court, AND

3. No other statute expressly forbids removal See esp. §1441(b)(2)

THEN
4. Defendant(s) may remove (see also §1446(b)(2)(A))
5. To the co-extensive US District Court
b. Case will be removed to dst court that presides over region where case was filed, and to division within that district…( specific division? confirm w/Caplan)

c. If multiple D’s, they have to agree on removal (§1446(b)(2)(a) clarifies all D’s who have been served)

d. How to avoid removal:

i. Carefully worded complaint to ensure no fed question issues

ii. Don’t sue for over 75k

iii. Ensure at least one D is from same state, or sue in state where D lives

e. Like discussed above in federal question section, must be fed question in complaint for SMJ that warrants removal, doesn’t matter if it is raised in counter claim

f. How to Remove: 28 USC §1446(a): The removing parties “shall file in the district court … a notice of removal… containing
i. A short and plain statement of the grounds for removal, 
ii. Together with a copy of all process, pleadings, and orders served upon such defendant[s] in such action.”
g. After removal has happened must notify the state court, but it is filed in federal court

i. When you remove case to fed court you are essentially starting a new action. On civil cover sheet, special box to check (remove to fed ct)

2. In-State Defendant Exception (for Diversity Cases) – 28 USC §1441(b)(2)
a. “A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title 

may not be removed if 

i. any of the parties in interest properly joined and served as defendants 

ii. is a citizen of the State in which such action is brought.”
b. Layman’s Terms: A case that is SOLELY based on diversity cannot be removed if any one of the D’s joined is a resident of the forum state

iii. Removal Procedures

1. Who May Remove: Any one of D’s can remove, but they all must agree

2. Timing:

a. Of Removal Notice:

i. Per §1446(b)(1) – D has 30 days to remove from date they receive pleading, through service or otherwise
ii. Per §1446(b)(3) – Also can remove w/in 30 days of receiving some paper that makes case removable for the first time
1. i.e. amended complaint that now states a federal claim where the original claim was only state and not diverse
2. or new paper saying that a D was dismissed that now makes case diverse and thus removable
a. If removal is based on diversity, this cannot occur later than 1 year after action began (unless π acted in bad faith to prevent removal).  §1446(c)(1).
iii. What if D’s served at different times? 30 days starts over w/each new D (§1446(b)(2)(B)) (confirm w/Caplan this applies here, in notes it was in section discussing remand motions)

b. Of Remand Motions

i. §1447(c) – Defects Other than SMJ – 30 days after notice of removal filed

1. What are these? Can be not all D’s agreed to removal or remand notice not timely filed (these are the main two)

ii. §1447(c) – SMJ Defects – Any Time

3. Appeals of Removal and Remand Decisions

a. No exception to final decision rule for removal (cant directly appeal remand denial) – removal is not a final decision. Trial will proceed, can raise issue at circuit court level

b. What if trial court remands, can this be appealed?
i. NO (this is not reviewable per 1447(d)), unless removed pursuant to 1442 or 1443 (don’t need to know, not in rulebook)

4. Fees for Improper Removal – if removal case is remanded (improper removal), D may have to pay plaintiff costs, atty fees

5. Avits v. Amoco Production Co.: P files complaint saying D’s violated not only state but also fed law. D files notice of removal. Then files 12(e) motion for more definite statement re: what fed law they are accused of violating, but motion denied. P amended complaints specifying only state law theories; pretrial order mentions fed statutes only as a guide for calculating damages. Court issues (pretrial) preliminary injunction against D. D makes interlocutory appeal of preliminary injunction ruling, arguing no SMJ. 
a. Circuit Court rules no SMJ. Complaint said violation of fed law, but this was never identified after multiple amendments. 
i. None of complaints ‘well pleaded’ to state violation of fed law, all state law issues
ii. Issue of damages potentially being calculable under fed laws insufficient 
III. PERSONAL JURISDICTION
A. Overview
i. Personal Jurisdiction (PJ) – power over the people – can orders stand?
ii. By filing lawsuit P consents to forum
1. Generally in PJ law focused on whether we are being fair to D, but governments have interests as well (protecting or giving access to justice to citizens, holding non-citizens accountable when they impact state/citizens, avoiding intrusion by other states, etc.)
iii. Two main considerations when evaluating PJ: Long-Arm Statutes and constitution
1. Order of Battle
a. Does the forum’s long-arm statue assert personal jurisdiction over the defendant?
b. IF SO, does the forum’s assertion of personal jurisdiction this case satisfy the constitutions due process clause?
iv. ROADMAP FOR PERSONAL JURISDICTION (will be flushed out below)
1. Long-Arm Statute: Does the relevant long-arm statute authorize court to exercise PJ in this case?
2. Constitution: Would exercising PJ in this case violate due process?
a. Traditional Bases of PJ (still relevant)
b. Modern/Minimum Contacts/Int’l Shoe Method: Begin by identifying (1) D’s contacts with the forum (2) that are purposeful. 
i. Specific Personal Jurisdiction (Case Linked): Does case “arise out of” or “is related to” D’s purposeful contacts with the forum?
1. If yes, analyze as specific PJ, deciding if
a. D’s purposeful contacts are more than “minimum;” and 
b. PJ over D in this forum would be “reasonable”
2. If no, analyze as general PJ
ii. General Personal Jurisdiction (all-purpose): General PJ is proper over
1. Natural persons in their domicile; or
2. Corporations or other business entities where they are “essentially at home”
B. Long-Arm Statute - Does the relevant long-arm statute authorize court to exercise PJ in this case?
i. General
1. Typically written by state legislature – but cannot violate constitution – due process
2. Different Types:
a. Florida Long-Arm Statute: Enumerated Acts/Laundry List (people who commit torts, own property, conceive child in state, fail to perform contractually required acts in state, etc.)
b. California Long-Arm Statute: Constitutional Maximum (“A court of this state may exercise jurisdiction on any basis not inconsistent with the constitution of this state or of the United States.”)
ii. Long-Arm Jurisdiction in Federal Court – Rule 4(k)(1)(A)
1. [The federal district court has] personal jurisdiction over a defendant: (A) who is subject to the [personal] jurisdiction of a court of general jurisdiction in the state where the district court is located…;”
2. Short Version: IF State X would exercise PJ over this D THEN The federal court located in State X will exercise PJ over this D (Fed court essentially piggy backs off state courts long arm statutes to determine PJ)
C. Constitution: Would exercising PJ in this case violate due process?
Due process requires proper PJ – “Proceedings in a court of justice to determine the personal rights and obligations of parties over whom that court has no [personal] jurisdiction do not constitute due process of law (Pennoyer v. Neff) – Improper assertion of PJ by a state gov amounts to a constitutional violation. 
i. Traditional basis for PJ: 4 traditional bases of PJ – (1) Service of process within forum (presence in forum); (2) Domicile in forum (same analysis as in diversity); (3) Consent; and (4) Service on an agent within forum.
1. Service of Process Within Forum: 
a. Service of process that is properly performed according to the relevant statutes or court rules
i. provides constitutionally-required NOTICE to the defendant that a lawsuit is pending (unless service method is constitutionally flawed); and

ii. establishes constitutionally-required PERSONAL JURISDICTION over the defendant

1. Service of summons symbolizes the sovereign’s power over the defendant

2. If service occurs within the forum, it is proof of the defendant’s presence within the forum
b. Service off Process to Establish PJ Under Rule 4(k): “Serving a summons … establishes [the federal district court’s] personal jurisdiction over a defendant …” (Rule 4(k)(1) and (2)

2. Domicile in Forum – Same as Diversity

a. Milliken v. Meyer: Form is WY, Meyer domiciled in WY, but serviced in CO. Court says no big deal that service occurred in CO. If intent to reside indefinitely in WY, then they have PJ

3. Consent

a. Contrast with SMJ (not waivable), PJ is waivable
b. P consents by filing, D consents by not trying to get dismissal (either by 12(b)(2) motion or raising as AD in answer)
c. Other way you might consent is through contract: One of many types of contrac clauses that might affect future ligation (choice of law clause, consent to jurisdiction, form selection clause, arbitration clause)

i. Carnival Cruise Lines v. Shute: Shute has accident in international waters on Carnival cruise. Shute sues in Washington where he is domiciled, but Carnival is in FL. Carnival had waiver on contract which was agreement to litigate in FL. Sup Ct upholds contract
1. Rule: Forum selection clause is valid and enforceable even if parties did not negotiate terms as long as it is not fundamentally unfair. 

2. In this case fair and reasonable because: it limits where carnival can be sued and carnival can pass savings to customer; not alien forum; no indication forum chosen in bad faith to discourage litigation. 

4. Service on Agent within Forum – this one is pretty self explanatory. 

ii. Modern/Int’l Shoe/Minimum Contacts Approach

1. General:

a. Traditional constitutional bases for PJ leave some defendants out of reach (comes into state, causes accident; sales person in state, but company has no offices there; contract w/someone in other state, they breach)

b. Traditional rules favor D/what non-forum states want, put limites on what forum state can do.

c. Hess v. Pawolski: (decided in 1927, letter of Pennoyer but not spirt) Pawoslki in MA, accident in MA caused by Hess from PA. Under traditional test, couldn’t sue in MA, none of 4 traditional bases satisfied. To deal with this, MA says he consented by driving on their highways. Also say driving on their road is like appointing the DMV an agent for service of process and therefore equivalent to consenting to them accepting service (but still had mail notice to D)

2. International Shoe – The Modern Method: P in WA, legal action (forum) in WA. D incorp in DE, PPB in MO but salesman in WA who set up in hotel rooms, use samples, give forms to people who then order directly from HQ (this allows them to say sales happen in MO, therefore can avoid being sued and paying taxes in other states). 
3. Int’l Shoe resulted in Paradigm Shift: From “Presence” to “Contacts” and “Fairness”
a. “Historically … [the defendant’s] presence within the territorial jurisdiction of a court was prerequisite to its rendition of a judgment personally binding him.  Pennoyer v. Neff (1878) 
But … due process requires only that 

i. in order to subject a defendant to a judgment in personam, 
1. if he be not present within the territory of the forum, 
ii. he have 
1. certain minimum contacts with [the forum] 
2. such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice’.”
b. Must now look at case and ask are their enough contacts to make PJ Fair and Reasonable?
4. Why is it fair for state to exert PJ power over an out-of-state D w/enough contacts? 
a. Reciprocity – D got something good from state, only fair there is reciprocal relationship – If dispute arises I will be subject to PJ of state
b. D has control over its fate (related to consent) – no surprise, you control where you have contacts
c. Fair warning to D
d. Less burdensome on D than PJ in state w/no contacts

e. Probable location of evidence and witnesses
f. States interest in accountability and law enforcement
g. P’s access to court (liberals care more about this)
5. Paradigm Shift after Int’l Shoe – From Rules to Standard

a. Traditional Bases (4 rules for when PJ exists)

b. Minimum Contacts Approach (standard) – D ha at least “minimum contacts” with forum state so that PJ is fair

Specific Personal Jurisdiction (case-linked) v. General Personal Jurisdiction (all purpose)

iii. Specific Personal Jurisdiction – case linked – enough contacts related to this lawsuit to make PJ proper for this lawsuit
1. Hanson v. Denckla (1958, after Int’l Shoe) on “Purposeful Contacts: 
a. ““The unilateral activity of [the plaintiff or others] cannot satisfy the requirement of contact with the forum State. … [I]t is essential in each case that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.”
b. Want to be looking at contacts where D did something purposeful 
2. McGee v. International Life Insurance Co.: D (based in TX) buys other insurance company (formerly based in AZ), takes over McGees son’s insurance policy. Son is domiciled in CA. Son dies, D refuses to pay because its suicide, P brings case in Cal. 
a. Contacts – mail sent to son, knowingly entered into contract w/Cal resident, making money off K, new son was living in CA. 

b. Fairness – straightforward, look at factors

c. McGee Variation: what if he moved to CA and didn’t tell insurance company? No minimum purposeful contacts w/regard to Cal if they didn’t know they had moved

d. Online variation: what about email that is routed through servers in other states, is that purposeful contact? Not really purposeful, didn’t intend to have email routed through random states

3. Personal Jurisdiction Over Property:
a. Shaffer v. Heitner: 

i. Jurisdiction over property really means “jurisdiction over the interests of persons in a thing.”

1. “Assertion of jurisdiction over property is … an assertion of jurisdiction over the owner of the property.”

ii. “Any assertion of jurisdiction [over people, including people claiming interests in property] must satisfy the International Shoe standard.”

iii. However, “the presence of property in a State may bear on the existence of jurisdiction by providing contacts among the forum State, the defendant, and the litigation.”
iv. Key to idea – when state exerting jurisdiction over property, really asserting jurisdiction over the interests of persons in a thing (really over the owner

v. BUT any assertion over person must also be consistent w/int’l shoe

vi. Can serve putative owner where they are, and also in state where property is located – they have minimum contact (property), availing themselves of benefits of foreign state (property ownership), likely also paying property taxes, etc. 

b. How to Collect Out-Of State Assets using the Full Faith and Credit Clause: 
i. Step 1: Obtain a judgement from a court with PJ over the defendant

ii. Step 2: Present that judgement to a court with the power over the assts. The Full Faith and Credit Clause requires that court to respect the sister-state judgement. 
4. Specific Personal Jurisdiction in Contracts: 
a. Burger King v. Rudzewicz: Franchise agreement case. Rudzewicz citizen of MI, franchise in MI. Had contract agreement w/BK which was Incorp and had PPB in FL. Rudzewicz also sent payment to FL so FL long arm statute satisfied. Traditional PJ bases not present. Contacts included sending money, contracting w/business in FL, sent person to FL for management training, also choice of law clause in contract choosing FL law. Choice of law is a contact but likely not sufficient alone to meet minimum contacts. Contract being executed in FL another contact. 
i. Relationship Between the to Specific PJ Steps per BK:
1. Where a defendant who purposefully has directed his activities at forum residents seeks to defeat jurisdiction,
2. He must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable
ii. NOTE FOR EXAM: Always talk about both steps separately. Even if there is an overlap in facts, must discuss both
b. Factors for Reasonableness Inquiry (non-exclusive) (seen in Worldwide VW, BK and Asahi)
i. Private Factors:
1. Burden on D
a. WW VW: “always a primary concern”
b. BK: only relevant if burden creates a “severe disadvantage” to ability to defend
2. P’s interest in access to local curt
ii. Public Factors:
1. Forum states interest in adjudicating case
a. WW VW: States should not “Reach out beyond the limits imposed on them by their status as coequal soverigns in a federal system”
b. BK: “A State generally has a manidest interest in providing its residents with a convenient forum for redressing injuries inflicted by out-of-state actors”
2. Judicial efficiency across jurisdictions
3. Shared interests of states in furthering substantive policies (rarely relevant; usually resolved via choice of law)
5. Specific Jurisdiction for Tort Cases
a. Keeton v. Hustler: Hustler publishes article about keeton, she claims it is libelous. Hustler’s PPB is in CA, Incorp in OH. Keeton is domiciled in NY. But Keeton files in NH because of SoL issue. Hustler’s ‘contacts’ with NH is that it sells magezines there. 
i. Does suit relate to those contacts? D did trash her reputation in NH so yes. 10k magazines sold there, this is substantial # of copies so court finds sufficient contacts, and reasonable. 
b. Calder v. Jones:  Jones (domiciled in CA) sues National Enquirer (FL), South (writer, FL) and Calder (editor, FL) for defamatory article published about her. Natl Inq. Doesn’t contest PJ as mags sold in CA (see above), but Calder and South do (they are domiciled in FL). 
i. Court says there is enough for PJ. They were writing about someone in CA, used sources in CA, new article would be published in CA and damage jones rep there. 
ii. NE is clearly getting benefit of CA by selling mags there, but what about writer?
c. “Purposeful” Contacts in Tort Law: 
i. RULE: In Tort cases we see purposeful direction – intentional act aimed at forum state causing harm in forum state
ii. Categories of “Purposeful Activity” in 9th Circuit:
1. “[π] must establish that [Δ] either 

a. purposefully availed itself of the privilege of conducting activities in California, or 

b. purposefully directed its activities toward California. 
We often use the phrase ”purposeful availment,” in shorthand fashion, to include both purposeful availment and purposeful direction, but availment and direction are, in fact, two distinct concepts (Schawrzenegger v. Martin)
2. Where, as here, a case sounds in tort, we employ the purposeful direction test. The test, often referred to as the “effects” test, derives from Calder v. Jones (1984). The defendant must have 

a. committed an intentional act, 

b. expressly aimed at the forum state, 

c. causing harm that the defendant knows is likely to be suffered in the forum state.” (Axiom Foods)
iii. Re: Effects test – mistake to say anytime D does something and there are effects in state the state has PJ, that is too far for courts
d. Fiore v. Gibson: TSA takes gambler’s cash in GA airport. Gamblers are NV residents, they file in NV. Court says them planning to take case to NV and TSA agent knowing they live in NV not sufficient, not constitutional for NV to have PJ over Walden – didn’t purposefully do anything in NV, no minimum contacts. Knowing they were going not enough. 
6. Specific Jurisdiction in Products Liability Cases

a. WW Volkswagen: Suit over accident. Accident in OK, forum in OK. Car bought from Seaway, retailer in NY. Seaway brought from WW in NY. WW got from VW America, importer in NJ/VA. Manufacturer in Germany. P sues all 4, but only Seaway and WW protest PJ in OK. 
i. Why sue in OK? P’s still technically domiciled in NY, were moving to AZ but never got there. Therefore couldn’t file in fed ct (no diversity). Wanted to be in OK state. Sued seaway and WW so they are still in state. If those D’s are dropped because of no PJ, other D’s can file notice of removal to fed ct. 
ii. What contacts to Seaway/WW have in OK? Ct says pretty much none, don’t do business there. P argues since cars mobile D should have known it was foreseeable cars would end up there. Majority not buying it although brennan agrees in dissent. 
b. WW DICTA: The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.”
c. Intent and the Stream of Commerce: 
i. WWV: “Expectation that [goods] will be purchased by consumers in the forum state

ii. Asahi (Brennan): “aware that the final product is being marketed in the forum state”

iii. Asahi (O’Connor): “intent or purpose to serve the market in the forum state”

1. Often called the stream of commerce-plus

7. Specific PJ in Internet – Really no bright line rule over what types of cases are involved
a. Typical Cases involving PJ Based on Internet Contacts

i. Contracts (made or to be performed via internet)

ii. Torts (online defamation; online bullying and IIED/Outrage; online fraud; hacking, viruses, malware)
iii. IP (infringing online use of trademark, copyright, patent; acquisition or disclosure of trade secrets)

iv. Statutory Claims (wiretapping/privacy acts; ECPA, CCPA, Stored Communications Act)
b. Internet-Mediated Contacts with a Forum
i. Internet Activity Is Similar To Other Long-Distance Communication…
1. “Traditionally, when an entity intentionally reaches beyond its boundaries to conduct business with foreign residents, the exercise of specific jurisdiction is proper. Different results should not be reached simply because business is conducted over the Internet.” Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1119 (W. D. Pa 1997

ii. …But Has Potential 
For Geographically Widespread Contacts
1. “If … a person’s act of placing information on the Internet subjects that person to personal jurisdiction in each State in which the information is accessed, then the defense of personal jurisdiction, in the sense that a State has geographically limited judicial power, would no longer exist.  The person placing information on the Internet would be subject to personal jurisdiction in every state.” ALS Scan, Inc. v. Digital Services Consultants, Inc., 293 F.3d 707, 712 (4th Cir. 2002)
c. Jackson v. California Newspapers Partnership: Guy attended speech on dangers of steroid use, wrote article claiming Bo Jackson lost hip due to steroid use which was posted to paper’s website online. Jackson filed suit in fed ct in Illinois, but paper was located and mostly read in Cal, had 1 subscriber in Illinois. Ct finds not sufficient contacts w/forum state for PJ
i. D has 2 arguments – not sufficient contacts, but even if there are not reasonable (look at factors)
ii. But not hard copy, on the internet. Is this different?
1. Yes, on internet did have some interactions, but not much different than a hard copy newspaper, and interactivity focused on local residents (job postings)
2. Not doing anything to encourage people to read website in Illinois
iii. But what if they had subscribers in Illinois? Keaton – 10k was enough, but a handful is not enough. 
d. Website Interactivity Under Zippo - “The exercise of jurisdiction is determined by examining the level of interactivity and commercial nature of the exchange of information that occurs on the Web site.”
i. “Passive” site: “Defendant has simply posted information on an Internet Web site which is accessible to users in” forum 
1. LESS CONTACT – not much purposeful targeting, don’t want people to get hauled in wherever people can see website
ii. “Interactive” site: “Web sites where a user [in the forum] can exchange information with the host computer” 
1. MODERATE CONTACT- this is the zone which requires case by case analysis. Really at this point all websites are interactive to some degree, need to know what interaction looks like 
iii. Sales site: “A defendant clearly does business over the Internet [if it] enters into contracts with residents of a foreign jurisdiction [through the website].”
1. MORE CONTACT – (amazon) much more likely giving rise to purposeful contacts
e. Brown v. McCain: ORP publishes video on youtube w/o browns permission. Brown files in Cal fed ct, ORP objects. Brown doesn’t try to argue General PJ, argues specific saying youtube is based in Cal. But ct disagrees, says simply because youtube in Cal this is not enough, not really relevant. Compares to USPS, says anytime someone used mail they could be sued in DC. 
i. Similarities w/Jackson – not purposeful activity directed at forum state, not directed to cal viewers. Both cases using internet to communicate to local audience.
8. “Relatedness” of Contacts

a. Rules:

i. [Due process is satisfied in a specific PJ case] if the defendant has purposefully directed his activities at residents of the forum, and the litigation results from alleged injuries that arise out of or relate to those activities.” Burger King
ii. “For a State to exercise [specific personal] jurisdiction consistent with due process, the defendant’s suit-related conduct must create a substantial connection with the forum State.” Walden v. Fiore
b. Tests for Relatedness
i. Causation/But-For: Δ’s forum contacts in some way caused π’s injury

ii. Evidence: Δ’s forum contacts are evidence of one or more elements of the claim
c. Bristol-Meyers Squibb v. Sup Ct SF: Suit over bad drugs. BMS incorp in DE, PPB in NY. P is Ohio resident, sues in CA where drugs were sold. Drugs purposefully sold in all 50 states. Are contacts w/Cal related to OH residents claim?
i. NOTE: BMS did same thing to Cal they did in OH or TX, going to get sued in CA by CA residents, why not let P’s in other states sue in CA as well?

ii. Sup Ct says nothing about OH residents claim arises out of purposeful contacts w/CA – drugs taken by P shipped to OH, sold in OH
d. Ford Motor Corp v. Bandemer: Ford incorp DE, PPB in MI. Car accident involves car designed in MI, built in Canada, sold to buyer in ND, sold to 3 subsequent owners, last one registers it in MN, collides w/snow plow in MN and bandemer (passenger) injured when airbag doesn’t deploy. 
i. Case currently pending w/Sup Ct. Ford sells cars in MN purposefully, does it matter that this particular car was sold in ND?
ii. Fords Version: The question presented is: Whether the “arise out of or relate to” requirement is met when 

1. none of the defendant’s forum contacts caused the plaintiff’s claims, 

2. such that the plaintiff’s claims would be the same even if the defendant had no forum contacts.

iii. Bandemer’s version: Whether petitioner Ford Motor Company is subject to specific personal jurisdiction in Minnesota when 

1. one of its cars injures a Minnesota resident in Minnesota, 

2. where Ford has deliberately targeted the Minnesota market and sold hundreds of thousands of cars in Minnesota, 

3. but where the particular car causing the injury was originally sold in a neighboring state. 
9. Arises out of…. Pg 232-236. Check audio recording, should this be on outline? Is it the same as relatedness?
iv. General Personal Jurisdiction – clear, substantial contact (common if D is citizen/domicillary of forum state, otherwise rare
1. Misc: 
a. Can ALWAYS sue where domicile/PPB is (this is general jurisdiction)
2. Natural Persons: Similar to traditional PJ basis – domicile
3. Corporations: Hinges on “Essentially at home”

a. Legal Standard: Δ has so many contacts that it is “essentially at home” in the forum state. Goodyear Dunlop v. Brown (2011); Daimler v. Bauman (2014).
b. ****Corp and unincorp associations use same test
c. ****Don’t have to decide separately if jurisdiction is reasonable, so embedded in forum state in general PJ that this does not need to be analyzed. Test for general PH makes it per se reasonable. 
d. Only PPB and Incorp? Mostly, but may be exceptional cases

4. Perkins: General PJ where D has PPB in Exile
a. D formed under Phillipines law; virtually all of D’s activity halted during and after occupation during WWII; During occupation, D’s president s in ohio, where he kept D’s records, wrote checks, held directors meetings. 

5. Helicopteros: No General PJ from Misc Forum Contacts
a. P’s USC’s (but not TX); Helicopteros Colombia-based; accident in peru; but D held some meetings, purchased some equipment, and sent some employees for training in texas. 
6. Goodyear: Based in OH, factory in NC. Euro subsidiaries get sued in NC by parents of decedent who died in France in accident but lived in NC. Some tires made by subsidiaries entered stream of commerce and were sold in forum state. 
a. Ct notes that while sometimes these were sold in NC these particular tires were not, cant sue
7. Daimler: subsidiaries in argentine allegedly involved in human rights violations. Daimler (parent company) objects because not essentially at home in CA. 
a. D does not contest that subsidiary MB USA is at home in CA. Why not general PJ?
i. Parent is not necessarily at home everywhere its subsidiaries are at home.

ii. This subsidiary was treated as an independent contractor.

iii. Moreover, courts should not be in a hurry to create international problems
b. Takeaways: 
i. As with Goodyear, merely selling a lot of product in the forum state doesn’t make you “at home” there.  
ii. Owning a subsidiary that is “at home” in the forum state doesn’t by itself make you “at home” there.
IV. VENUE
A. Overview: 

i. Which court location (within sovereign)?
ii. Geographical Location – Within a multicourt system, is this the correct court location?
iii. Determined by Statutes

iv. Waivable – (unlike SMJ) 
v. Must be correct for EACH CLAIM

vi. Two potential wrong turns in venue analysis:

1. Difference between PJ and Venue – In PJ, piggyback off state rule/long arm statute, but no similar rule for venue. If in fed ct, don’t piggyback of state venue rules
2. Removal – don’t use 1391 if case removed from state ct – see 1390(c) if you have removed into geographically contiguous/corresponding fed ct don’t have to redo removal, follow 1441 – this takes care of venue
B. Specific and General Venue Statutes

i. Specific Venue Statutes – Some legal claims have their own venue stautes

1. Examples: Patent infringement (28 U.S.C. §1400(b)); Tax collection (28 U.S.C. §1396); Freedom of Information Act (5 U.S.C. § 552(a)(4)(B))

2. DO NOT NEED TO KNOW THESE
ii. General Venue Statutes; Any claim not controlled by a specific venue statute will be subject to a general venue statute
1. 28 U.S.C. §§1391(a) - “Except as otherwise provided by law, this section shall govern the venue of all civil actions…”
C. Original Venue in Federal Court – 28 USC 1391(b)
i. “(b) Venue in General.  A civil action may be brought in – 

1. a judicial district in which any defendant resides, (for corps, look at 1391c2, its where they are subject to PJ)
a. if all defendants are residents of the State in which the district is located; [or]

2. a judicial district in which 

a. a substantial part of the events or omissions giving rise to the claim occurred, or

b. a substantial part of [the] property that is the subject of the action is situated; or 

3. if there is no district in which an action may otherwise be brought as provided in this section, 

a. any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.”

ii. (b)(2) – “A substantial Part of the Events”
1. In this statute, “substantial” basically means “not insubstantial”
2. A district where at least 1 event took place that was more than an insubstantial part of the story of the claim 
3. Statute doesn’t specify, but says ‘a’ district where ‘a’ substantial part of events
4. “The district in which the plaintiff brings suit need not be the district where the most substantial portion of the relevant events occurred, but the plaintiff must show that a substantial part of the events or omissions giving rise to the claim occurred in that district.” Murdoch v. Rosenberg & Associates, LLC, 875 F.Supp.2d 6 (D.D.C. 2012)
5. Uffner v. La Renunion Francise: Boat fire of Puerto Rico, case filed in PR. Dispute w/insurance over failure to get an inspection. P domiciled in US virgin islands; D’s were British, French, American (Georgia). D argues claim not related to PR, deals w/insurance and inspection, boat fire not part of case (nothing to do with elements/claim). 
a. 1st Cir. Rejects, says part of case, will be told at trial therefore substantial 

b. Doesn’t have to be most important. Insurance case about boat that was destroyed in PR. Therefore substantial. 
iii. (b)(3)- Fallback Provision

1. Statute: 

a. “IF there is no district 

i. in which an action may otherwise be brought 

ii. as provided in this section, 

b. [THEN a civil action may be brought in] 

i. any judicial district in which 

ii. any defendant is 

iii. subject to the court’s personal jurisdiction 

iv. with respect to such action.”
2. Really only applies when ALL substantial events are in a foreign country AND when D’s all from different places
D. Transfer of Venue (1404/1406) (only happens w/in single ct system, one TC to another TC
i. Browne v. McCain: Argues dismiss for improper venue, in alternative please transfer. 
ii. Rule 41(b) - Claim Preclusion after dismissal for Improper Venue 
1. Unless the dismissal order states otherwise, a dismissal …

a. except one for 

i. lack of jurisdiction, 

ii. improper venue, or 

iii. failure to join a party under Rule 19

2. operates as an adjudication on the merits.”
iii. Two Federal Transfer Statutes

1. CHANGE OF VENUE.  28 U.S.C. §1404(a) 

a. For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented. 

2. CURE OR WAIVER OF DEFECTS.  28 U.S.C. §1406(a) 

a. The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought. 
b. MISC: where it might have been brought = proper venue and PJ. SMJ assumed since fed ct, otherwise would just dismiss. 
iv. Suggested Approach to Transfer of Venue under 
28 U.S.C. §1404 and §1406
1. Select Statute

a. 1406(a): if transferor court is “wrong” district (= no venue), court “shall” 

i. dismiss or 

ii. transfer if in the interest of justice

b. 1404(a): if transferor court is proper district, court “may” 

i. transfer if in interests of justice

2. Identify Available Transferee Forum

a. 1406(a): Transferee forum has proper original venue and PJ

b. 1404(a): Transferee forum has either:

i. Proper original venue and PJ; or

ii. Venue where all parties consent

3. Evaluate Interests of Justice

a. 1406(a): justice = cure improper venue or lack of PJ (Goldlawr)

b. 1404(a): justice = consider private and public factors

v. PROBLEMS WITH ESSAY EXAMS ON THESE ISSUES
1. Students want to start w/interests of justice

2. Under 1404 parties can consent their way into a transfer of forum
3. But still analyze under interests of justice, but most cts would sign off if there is consent
vi. When can the motions be made?

1. 1406 – needs to happen at beginning
2. 1404 – no time limit in statute, could happen at any point, maybe even a year after filing. 
vii. MacMunn v. Eli Lilly Co.: MacMunn in MA; Eli in IN; Forum in DC. Why? Many DES cases filed there. Also may have been SoL issue. Ct uses 1404, doesn’t explain why DC is proper venue (it is because removal, eli removed to fed ct, under 1390(c) if removed venue is proper). 
1. Ct finds transferee venue proper under (b)(2) – P lives, drug ingested, birth defect occurred all same place (MA). Also SPJ – D had purposeful contacts in MA
viii. Factors Relevant to 1404 Transfer:

1. Private

a. π’s choice of forum (given “great deference” if π selected a proper forum)
b. Accessability and convenience for parties

c. Availability of witnesses

d. Location of counsel

e. Location of documents & things (evidence)

f. Trial expenses

g. Place of alleged wrong

h. Delay or prejudice from transfer

i. Ability to enforce a judgment

j. Defendants’ preference

k. Etc.

2. Public

a. Judicial economy

b. Consolidation with related litigation

c. Case loads of transferor & transferee court

d. Choice of law difficulties

e. Subject matter expertise of transferor & transferee court

f. Any local interest in deciding local controversies 

g. Etc.
E. Forum Non Conveniens
i. General/Misc
1. Dismissal w/leave to file elsewhere

a. Legally possible to be here but just not good idea
2. Judge made doctrine, no statute
3. Considerations similar to transfer of venue 1404

a. Case/fact specific, practical minded analysis

b. 1404 is rooted in common law FNC

4. Only used when case in proper venue (SMJ, PJ and original venue) BUT good reasons to be transferred somewhere else
5. If within same ct system, transferee ct must accept the case (statute), but no direct transfer between nations, states – this is where this comes into play
6. Steps: 1 – Ct dismisses case using forum non-conveniens 2 - P allowed to refile in different ct system

i. Original ct may order D not to assert defenses on PJ, venue, or timeliness (SoL) in new forum – cant just keep moving it around
7. Typically occurs when D wants to move to another Country. Cts reluctant to grant state to state, must be significant distance. 

ii. Doctrines for Changing Forums
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iii. Forum Non Conveniens Dismissal
1. IF
a. An adequate alternative forum exists, AND

2. The current forum is very inconvenient in comparison

a. Strong preference for π’s chosen forum (usually)

b. Inconvenience in current forum must be significant 

c. Alternative forum must be significantly more convenient

d. Change of forum must do more than simply reallocate the relative burdens between π and Δ 

3. THEN
4. The court may dismiss the current suit for forum non conveniens
a. To protect π’s ability to refile, court may order Δ not to assert defenses based on PJ, venue, or timeliness in new forum

iv. Piper v. Reyno: Plane flying from England to Scotland. Early focus on propeller failing, allegedly faulty. But also plane manufacturer (piper) could be liable as well as propeller maker (hartzell). But if not maybe maintenance (owner), or pilot error. 
1. Only plane and propeller makers sued in US because not PJ over others. 
a. Then why bring in US? Substantive law and forum procedures beneficial to P (In US: strict liability for products, broad wrongful death, mental distress damages, punitive damages, joinder of parties, generous discovery, jury for damages; in UK:  No strict liability; Narrow wrongful death law, No mental distress damages, No punitive damages, Forum Procedures, No joinder of parties, Little discovery; No jury for damages
2. Why is D complaining, its in home state of PA?
a. Witnesses, all relevant events occurred in Scotland. 
b. But really likely to win/limit damages there

3. TC granted motion, AC reversed and remanded, Sup Ct reverses AC and reinstates TC decision saying they didn’t abuse discretion
a. Doesn’t mean TC had to dismiss, just wasn’t an error

4. Source of legal disagreement is whether there should be substantial consideration of whether law is worse in alternate forym
a. SCOTUS: should not be given conclusive or even substantial weight, unless law is completely terrible/non-existent (See below)
b. Why? Often difficult to determine, a lot of extra effort. P usually picks best law, therefore would be rendered moot. Similarly, US almost always is the more favorable forum (policy), cts would be overwhelmed/congested. Effectively negates FNC if this is substantial/determinative factor. 
v. Factors Relevant to FNC Transfer

1. Private Factors: 

a. π’s choice of forum strongly preferred
b. Access to evidence

c. Subpoena power over witnesses
i. If in US lawyer can go and depose witness, gets clunky when they are abroad
d. Cost of obtaining witnesses

e. View of premises (if applicable)

f. Other practical problems 
(e.g., ability to join all relevant parties)

g. Etc.

h. Worse substantive law in alternate forum
i. SCOTUS: This “should not be given conclusive or even substantial weight.”  But may be given substantial weight if the alternative forum’s law is “so clearly inadequate or unsatisfactory that it is no remedy at all.”
ii. What is clearly inadequate/unsatisfactory? Ct doesn’t enforce or doesn’t have similar law, failed nation state/inoperable gov w/o functioning cts – High bar. 
2. Public Factors
a. Court congestion in forum

b. Local interest in keeping the dispute

c. Court’s familiarity with controlling law (esp. in diversity cases)

d. Choice of law complications

e. Burdens on jurors to resolve remote dispute

f. Other practical problems 
(e.g., options for consolidating into a single trial)

g. Etc. 
JOINDER
I. Introduction

a. Two Main Flavors
i. Joining Claims

ii. Joining Parties
b. Litigation under Fed Rules and most states (many have adopted fed rules) allows for easy joinder
c. When analyzing joinder problem, keep in mind which is original party and what is the original claim
d. Joinder Connections

i. Joinder is governed by rules and regs

ii. Joinder is a pleading which interacts with jurisdiction and preclusion

1. It is futile to join claims or parties if the court would lack SMJ or PJ over them

2. Failure to assert joinable claims may lead to preclusion. 
a. Same claim – should have and could have been brought together. Check rules below

b. If not possible to join, no claim preclusion

iii. Joinder and Federal SMJ – Separate but related questions
1. Do the Rules allow these parties and claims to be joined in a single action?
a. Consult relevant joinder rule 

b. Joinder rules do not create or expand SMJ

2. Is there a statutory basis for SMJ?
a. Consult relevant SMJ statute 

i. 28 U.S.C. §1331 (federal question)

ii. 28 U.S.C. §1332 (diversity)

iii. 28 U.S.C. §1367 (supplemental)

b. Each claim must have a statutory basis for SMJ
e. Case Management Techniques for Litigation with Lots of Joinder

i. Rule 21 – What happens if you join things improperly?
1. “Misjoinder of parties is not a ground for dismissing an action.  

2. On motion or on its own, the court may at any time, on just terms, add or drop a party.  The court may also sever any claim against a party.”
ii. Case Management Options
1. Rule 42(a): Consolidation -Court can join together for trial any actions involving “a common question of law or fact.”

2. Rule 42(b):  Severance - “For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues [or] claims.”

3. Rule 16(e): Pretrial Orders - Pretrial conference and order (may include bifurcation or other trial management techniques).
iii. Overall Philosophy – Join as such as is possible. If we need to break things up later we can.
f. Joinder Methods (expanded upon below)

i. Used by P In Complaint

1. Claim Joinder

a. Multiple claims against original Δ (Rule 18)
2. Party Joinder: 

a. Multiple π or multiple Δ  (Rule 20)
ii. Used by Responding Parties
1. Claim Joinder (existing parties)

a. Counterclaim against claimant (Rule 13(a), (b)_
b. Crossclaim against co-party (Rule 13(g))
c. Claims against the parties to counterclaims/crossclaims (Rule 18)
2. Party Joinder (new parties)

a. Additional parties to counterclaims/crossclaims (Rule 13(h))
b. Third-party claim against new Δ (Rule 14)
II. Joinder Rules for Plaintiff
a. Claim Joinder – Multiple Claims Against Original D – Rule 18
i. Rule 18 (a) – Permissive Joinder of Claims 
1. A party asserting a 
a. Claim (P)
b. Counterclaim (D)
c. Crossclaim, or (D)
d. Third-party claim (D)
2. May join, as independent or alternative claims, as many claims as it has against an opposing party. 
ii. For purposes of joinder rule, have to identify original claim
1. P may join as many claims as it has
2. Doesn’t have to relate to same transaction/occurrence as the original claim here
a. Why? Judicial efficiency, by bringing all together maybe we can sort out all issues at once with a global settlement
iii. Does Rule 18(a) Require you to bring other claims?
1. No, says ‘may’ – permissive joinder
2. BUT may run into problem w/claim preclusion
a. Elements of Claim Preclusion

i. It is the “same claim” asserted in Lawsuit #1; and

ii. Lawsuit #1 resulted in a “valid” and “final” judgment “on the merits”; and

iii. The claim is asserted by the “same parties”

b. Claims are the same if they should have and could have been brought together
i. Should have diff based on Jx
ii. Majority Rule – Transaction (claim arises from the same factual occurrence)
iii. Cal Rule – Primary Rights/Same Harm (claim involves the same type of harm)
c. Parties are the same if the same claimant asserts claim against the same defending party (includes those in privity with either. 
iv. Joinder and Federal SMJ – Separate But Related Questions
1. Do the Rules allow these parties or claims to be joined in a single action?

a. Consult relevant joinder rule 
(this semester: Rules 13, 14, 18, and 20)

2. Is there a statutory basis for SMJ?

a. Consult relevant statute 
(this semester: 28 U.S.C. §1331, §1332, and §1367)

b. Joinder rules do not create or expand SMJ

c. Each claim must have a statutory basis for SMJ

v. Aggregating the Value Claims to Exceed the §1332 Amount in Controversy
1. Basic Rule: Only claims of a single P against a single D may be aggregated (w/few exceptions)
2. Can do it even if no claim alone would warrant diversity claim

vi. Supplemental SMJ – §1367 (a and c based on Gibbs)
1. Structure of §1367
a. Except as in B & C, court “shall have” supplemental SMJ over claims that are part of the same case or controversy as the anchor claim

b. Court “shall not have” supplemental SMJ over some claims identified in A

i. Relevant only when anchor claim is solely diversity

c. Court “may decline” supplemental SMJ
b. Party Joinder – Rule 20
i. General/Misc: 
1. Not mandatory to bring parties together (20a1 – “may”)
a. Permissible Joinder
2. 20a2 applies to Defendants

3. Rule 19 – we aren’t studying, but in some certain rare circumstances party joinder is required. 

ii. Rule 20(a)(1) - Plaintiffs. Persons may join in one action as plaintiffs if:

1. (A) they assert any right to relief 

a. jointly, severally, or in the alternative 

b. with respect to or arising out of the same

i. transaction, 

ii. occurrence, 

iii. or series of transactions or occurrences; and

2. (B) any question of law or fact common to all plaintiffs will arise in the action.

iii. Effects of Party Joinder Decisions on Claim Preclusion – Two Plaintiffs
1. If there are two different parties, no preclusion (must be same P, same D for preclusion)
a. Basically, if P1 doesn’t join P2, P2 can still sue D for same issue
b. Example: Car accident where D is negligent truck driver. Car driver can sue D and join their passenger who was also injured, but passenger can later sue truck driver separately w/o claim preclusion issue
2. BUT – possible issue preclusion – in example above, if jury establishes truck driver negligent in 1st case, 2nd case by passenger would only be on damages (negligence issue established, issue preclusion applies)
iv. Effects of Party Joinder Decisions on Claim Preclusion – Two Defendants

1. Two different parties, still no claim preclusion
v. Most significant parts of 20(a)(1) – 

1. With respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences…
a. This is the center of it
2. Any question of law or fact common to all plaintiffs will arise in the action

a. If you cant identify at least 1 legal or factual issue across P’s or D’s, no joinder

b. Rarely if 20(a)(1) is satisfied will this not be met, but still need to go through/analyze them both
vi. Hohlbein v. Heritage Mutual Insurance: 4 P’s, all former employees, w/3 claims each (12 total claims). Original claim was misrepresentation brought under 1332 (dif states, over 10k). Fraud and Breach of Promise claims added under 18a. 3 other P’s joined under 20(a)(1). Heritage seeking severance, says having all claims together will prejudice the jury. 
1. Issue – should all claims be allowed under 1 lawsuit?

a. Ct says yes, they all flow from same thing

2. Although each person employed in different roles, dif places, seems like a pattern where harm flows from the same business decisions. 
3. Series of transactions or occurrences – significant, want to point ot this when there are separate occurrences but they ad up to a common pattern 

4. Also have to say common issues of law/fact. What are they?

5. Different jurisdictions have different requirements re: how to tell if same transaction or occurrence. For Caplan, look to see if 1 offense is not like the others

6. Ct of appeals would probably affirm, facts on both sides (standard is abuse of discretion)
7. Could get severed later in proceedings; could try 3 together, 1 apart if there was reason to do so (3 claims linked by specific person, etc.). This might happen if there is no settlement after discovery. 
vii. Rule 20 Defendants and SMJ

1. §1367(b) - In cases with anchor claims based solely on diversity, no supplemental SMJ over claims 

a. by plaintiffs 

b. against persons made parties under Rule 20, 

c. if inconsistent with §1332.

2. It is inconsistent w/diversity to join multiple D’s when 1 is from same state
3. If it happens, TC could grant motion to dismiss, or drop non-diverse party under rule 21 (although that would be unusual)

III. Joinder Rules for Responding Party/Defendant
a. Claim Joinder (existing parties)
i. Counterclaim against claimant – Rule 13(a), (b)

1. Compulsory Counterclaims – Rule 13(a)(1) - “A pleading must state as a counterclaim any claim that — at the time of its service — the pleader has against an opposing party if the claim: 

a. arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and
b. does not require adding another party over whom the court cannot acquire jurisdiction.”

2. Permissive Counterclaims – Rule 13(b) “A pleading may state as a counterclaim against an opposing party any claim that is not compulsory.”
3. King v. Blanton: Car accident. Blanton sues, King doesn’t raise any counter claims. Case settled. King later sues Blanton. Blanton’s defense is that claim waived because King failed to bring it and it was compulsory.
4. Supplemental SMJ over Counterclaims:

a. Federal Question Anchor Claim

i. Lawsuit A – P (CA) brings fed trademark claim under 1331. D (CA) counters w/breach of franchise claim for 20k. 
1. Can bring breach of franchise under 13(a), in fact it is compulsory (same transaction/occurrence)

2. BUT no diversity, amnt under and same state. Therefore must go to 1367

3. Meets under 1367(a). b doesn’t apply since original claim not under 1332 (diversity), fed question. Ct has supplemental jurisdiction
ii. Lawsuit B – Same facts accept counterclaim is for negligent driving. Permissive since doesn’t arise out of same trans/occurrence. On to 1367 - not same case/controversy, no go at (1367(a)). 
b. Diversity Anchor Claim

i. Lawsuit A: P (CA) brings suit for neg driving for 100k against D (NY). D counters w/neg driving for 20k. 
1. Counter is compulsory under 13a, same transaction/occurrence. But no SMJ for 2nd claim – amount in controversy not enough. To 1367 – same case controversy. 1367(b) applies since original claim brought under 1332. But claim is against someone made party under rule 14 or 20 (joinder). Not claim by P – for 1367(b) to be relevant, claim @ issue must be brought by original P.
ii. Lawsuit B – same facts accept counter claim is for breach of contract. 13b – permissive. Not same case or controversy, no supp jurisdiction under 1367(a).
5. Roadmap for Using Supplemental SMJ for Counterclaims: 
a. Consider federal question (§ 1331) and diversity (§ 1332) first!

b. If supplemental SMJ is the only option:

i. Where claim & counterclaim are factually related

1. 1367(a):  supplemental SMJ exists for counterclaim

2. 1367(b):  supplemental SMJ not divested (not claim “by plaintiff”)

3. 1367(c):  court has discretion to decline supplemental SMJ

4. FWIW, counterclaim will be compulsory under Rule 13(a)

ii. Where claim & counterclaim are NOT factually related

1. 1367(a):  supplemental SMJ does not exist for counterclaim

2. FWIW, counterclaim is not compulsory
6. Misc: 
a. Somewhat picky difference between waiver of compulsory counter claim and claim preclusion

i. Goes to difference of claim preclusion rule – “Same Parties” must be same P vs same D. This is why its different (see King above, P/D reversed but still barred from bringing under 13(a)(1). Didn’t used to have to bring counter claims
b. People get tripped up with contributory negligence. This is a defense – no recovery. But can also counterclaim negligence if D wants to recover. 

ii. Crossclaim against Co-party – Rule 13(g)
1. General/Misc
a. Can be D v. D or P v. P (although latter is rare)
b. Party is never required to assert a cross claim

i. Why? Seems more efficient. Partly general philosophy of letting parties be in charge fo their own fate. Could be good reasons why they don’t want to – maybe looks to jury like D’s not presenting united front. Maybe want to be repped by same lawyer. 
2. Rule 13(g) – Crossclaims
a. A pleading may state as a crossclaim any claim 

i. by one party 

ii. against a coparty 

b. if 

i. the claim arises out of the transaction or occurrence that is the subject matter 

1. of the original action or 

2. of a counterclaim, 
c. or if the claim relates to any property that that is the subject matter of the original action.

3. Crossclaim Arising from Original Action
a. P sues dealer, joins manufacturer under Rule 20. 
i. D and M say P drove negligently, this is just a defense under 8b/c – deny, say it wasn’t defective. Even if defective, you were negligent. This would just be in answer, cross not required. 
ii. BUT what if D wants to sue M, this would be cross under rule 13(g), same trans/occurrence (selling of car to P)
1. Not proper – breach of K for other car
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4. Crossclaim arising from Counterclaim

a. Can state crossclaim if it arise out of same transaction/occurrence of original claim or counterclaim

b. Example: Driver and Passenger sue Truck Driver for negligent driving. Truck driver counters w/neg driving claim, passenger can assert cross against other P (driver) as it would arise out of truck drivers counter claim. 
5. Diversity SMJ for Crossclaims
a. When applying diversity SMJ to cross-claims, imagine that the cross-claimant is a plaintiff in an independent lawsuit.  Disregard original claim.
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c. Would have diversity in above scenario. Indemnification for 500k, complete diversity between two crossclaimant and other D. 
6. Supplemental SMJ (1367) for Crossclaims

a. But if both were CA residents, no diversity – need to use 1367 to see if ct has supplemental jurisdiction. 

i. Anchor claim, same case or controversy. 1367a satisfied. b not applicable – claim made by D. When 1367b says plaintiff, this means P from original action (not crossclaimant/defendant)

ii. A defendant / crossclaimant is not a “plaintiff” under §1367(b).
iii. Claims against parties to counterclaims/crossclaims – Rule 18
1. Adding other claims to a crossclaim
a. Crossclaim for indemnification, but also issue with billing. Can you include in cross?
i. Not proper cross since not same transaction/occurrence

ii. BUT the answer is yes. Indemnification is a 13g cross. Could join overbilling claim under 18a. 

iii. Will there be SMJ? Would till have to analyze.

b. Party Joinder
i. General – 

1. Narrower standard

2. Two main rules 13h and 14

3. 13h is not used a lot 
ii. Additional Parties to Counterclaims/Crossclaims – Rule 13(h)

1. Rule 13(h) – Rule 20 governs the addition of a person as a party to a counterclaim or crossclaim
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3. Rule 20 – see above, same transaction/occurrence and common question of law or fact
4. Still need to do SMJ analysis – for example above, not complete diversity if P added same state as D. 
a. On to 1367 – look at original claim by P. 
b. Asserting claim against Dr not a claim by P, 1367(b) doesn’t apply
c. ***Don’t get confused by rule 20 here which is typically used by P’s. 
iii. Third-party claim against a new D – Rule 14
1. General 

a. Cases where there is derivative liability

b. 3rd party claim not compulsory
c. Basic theory – your wrongdoing mad be liable, under law I am entitled to full or partial compensation

i. Full – indemnification

ii. Partial – contribution

d. Usually occurs in K/implied K or warranty/implied warranty situations

e. Joint and Several Liability

i. Area of law that deals w/collecting money
ii. If joint – can collect from whichever D is easier for you to get it from, reagardless of % of fault. 

iii. If several – separated. P can only get amount from D that = % of liability

iv. Joint and Several (most states) – can collect from either D, but D’s can settle up with each other
2. Third party claim for Derivative Liability – Rule 14(a)(1)
a. “A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it.”

b. Example: Customer sues retailer. Retailer – If I am liable on P’s claim, 3PD is liable to me for reimbursement. Brings in manufacturer as 3PD under rule 14(a)(1). 
3. Contrast with Mistaken Identify:

a. Rule 14(a) clarifies that the nonparty being brought in must liable to D or all or part of claim against D.
b. Mistaken identify is separate from derivative liability. 
c. Example: P sues Bill claiming Bill through a rock through a windshield. Bill’s story – Ted did it. But cant bring in Ted as 3rd party D because Ted isn’t liable to Bill. Bill instead just needs to deny claim in answer. Doesn’t even have to identify Ted, but probably would at the very least raise the issue at trial to support his denial. 
4. Timing of Third Party Complaint – Rule 14(a)(1) 

a. w/in 14 days of serving original answer, or anytime after w/leave of the court (need permission if trying to file 3rd pty complaint more than 14 days after original answer filed). 
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5. Judges review of whether to allow 3rd pty complaint – 
a. Will look at whether it is truly 3rd party complaint (as opposed to mistaken identify or something like that) seeking indemnification or contribution. 
b. Will also look at whether exercise will be futile (does it state a claim, etc.)
c. Will it cause problems w/case management (delay, too complex, prejudice, timely, how much time to trial)
d. Factors from Erikins:
i. Timeliness of the motion
ii. The potential for complication of issues at trial
iii. The probability of trial delay, and
iv. Whether the plaintiff may be prejudiced by the addition of parties.
e. Erkins v. Case Power & Equipment Co.: P is suing D (manufacturer) of backhoe on behalf of decedent who was riding in the bucket, fell and was rolled over. Product liability case – failure to warn. D wants to bring in Fitzpatrick (contractor) and ECRACOM (subcontractor), alleges they didn’t conduct safety meetings or train properly. Seeking contribution, which is a state law issue. 
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ii. 3rd party D’s raise issue of rule 14 language, taking limited approach. They argue they cant be liable for specific tort (product liability), if they were to be held liable that would not be the reason. 
iii. BUT ct says they can be added as 3rd party D’s. Even though legal theories different, claim is about injury/death, 3rd party claim is about the same thing
iv. Rule: 3rd party liability may have different legal theories than those claims brought against D in original claim. 
v. Ct also points to additional factors that should be considered (see above), finds for D. 
6. 3rd party claim by Plaintiff: Rule 14(b)
a. Not common
b. Must be counterclaim by original D for P to join 3rd party
7. Supplemental SMJ over Third Party Claim
a. If no original jurisdiction for 3rd pty claim, need to analyze under supplemental SMJ
b. BUT NOTE 1367(b) does not apply to 3rd party plaintiff, only original plaintiff. 3rd party P is not a P under 1367(b)
8. P’s claims against third party D – Rule 14(a)(3)
a. P may want to sue a 3rd party D (if joint tortfeasor for example), 14(a)(3) allows. This gives rise to SMJ question/problem, see below
b. Owen Equipment v. Kroger: P (IA) sues power company OPPD (NE), OPPD brings in Owen (NE and Other) under 14(a)(1), equipment manufacturer. P sues Owen under 14(a)(3). No 1367, only 1332. P’s amended complaint says Owen is Nebraska corp w/PPB in Nebraska. Owen admits Nebraska corp but denies everything else including PPB in NE. Power company gets out on SJ leaving just Owen and Kroger, but turns out Owens PPB is in IA, so left with non-diverse fed case. 
i. Sup Ct – Couldn’t have sued both at the outset, wont allow now just because non-diverse party brought in by D

ii. This ruling is enshrined in 1367(b)

iii. P’s 14(a)(3) claim against Owen is what voids it – Owen could still be 3rd party D and claim could stay in fed ct if that was never done (and case could be made out against original D)
