PRETRIAL – INFORMATION EXCHANGE
I. NOTIFYING THE DEFENDANT ABOUT THE LAWSUIT
BIG PICTURE: No lawsuit may proceed to a judgment unless the defendant is adequately notified that the suit exists. This requires (a) following the rules for service of process in the jurisdiction, and (b) ensuring that the method used – even if specified in the rules for service – is good enough to provide adequate notice under the Constitution. 
A. SERVICE OF PROCESS
BIG PICTURE: Strict rules in each jurisdiction require specific methods for notifying the defendant that a lawsuit has been filed. Service of Process means providing the defendant with documents indicating that a lawsuit has been filed (a summons) and what the suit is about (a complaint). The duty to use specific methods to give notice; relatively narrow rule, specified by statute, court rule, or common law. 
1. Methods of Service Allowed under Fed R. Civ P. 4

The proper service rule depends on who is being served (individual, business, entity, or government) and where the act of service is performed (inside or outside the USA). 

a. Serving an individual inside the USA – Rule 4(e)
i. Borrow State Law Methods – Rule 4(e)(1)
a. If desired, plaintiff in federal court may choose to use state law methods for service of process. Use only the state laws for courts-of-general-jurisdiction in the state where (a) the federal court is located; or (b) the service of process occurs. 

ii. Federal Methods – Rule 4(e)(2)
a. Personal Service - Rule 4(e)(2)(A) – Personal Service means delivering the documents in person to the defendant. The right person must do the delivery (someone over 18 who is not a party, see rule 4(c))
i. Examples of Proper Service:
1. Hired adult process server hands papers to D at D’s home

2. Same as above, but at D’s work. 

3. Same as above, but at any location inside the USA

ii. Examples of Improper Service

1. Service by mail

2. Process server leaves documents with front desk at D’s work

3. Process server leaves documents with a neighbor

iii. Borderline Examples: 

1. Process server finds D in car, D refuses to open door, papers left under windshield.

b. Substituted Service – Rule 4(e)(2)(B) – Substituted Service means giving the docs to another resident at the D’s “dwelling house or usual pace of abode” (a place where there are indicia that the person lives there permanently, even if it is for only part of the year and even if there is more than one “dwelling or usual place of abode”; see Triad.) to someone of suitable age and discretion who resides there.
i. Suitability based on whether person has enough judgement to deliver doc

ii. Usual Place of Abode: signs of permanence such as remodeling, relatives, they use as mailing address, etc. 
iii. Examples of Proper Substituted Service

1. CASE: Triad: Gave to maid who lived at NY condo. Issue of whether the NYC apartment Khashoggi’s “dwelling house or usual place of abode? Court says yes based on factors of considerable renovation, his presence at time of summons, listed as residence. Dwelling house must have an “indicia of permanence,”
2. INVENT OTHERS

iv. Examples of Improper Substituted Service

1. Leave at house with 10 year old child
v. Borderline Examples (Invent Some)

c. Service On An Agent – Rule 4(e)(2)(C)

i. Unless fed law provides otherwise, individual may be served by delivering a copy to an agent authorized by appointment or by law to receive service of process (anyone designated to specifically receive service)
b. Serving An Individual Outside the USA – 4(f)

i. By an internationally agreed means of service (treaty) reasonably calculated to give notice
ii. If no internationally agreed means of service, then any method reasonably calculated to give notice:
A.  foreign country’s law for service
B.  follow instruction from a letter rogatory or letter request
C.  unless forbidden by foreign country’s law, 
1. personal service or   
2. mail format that clerk uses with signed return receipt
D. Any other means not prohibited by international agreement, as the court orders
c. Serving Corp, Partnership, Association (Business Entities) – 4(h)

i. In U.S:
A. 4(h)(1)(A) - By following state law for personal service and delivery [4(e)(1)]
B. 4(h)(1)(B) - Unless fed law provides otherwise, individual may be served by delivering a copy of summons and complaint to

1. An officer, or

2. A managing or general agent, or
3. Any other agent authorized by 

a. appointment or 

b. law [statute] to receive service of process 

i. AND, if

1. The agent is one authorized by statute AND

2. The statute so requires

3. By also mailing copy of each to D

ii. Outside U.S.

A. Same as serving individual outside of U.S. except for personal service & delivery [4(f)(2)(C)(i)] NOT allowed
d. Waiving Service of Process – 4(d)
NOTE: D as RIGHT to be properly served (actual knowledge not defense to improper service, see Triad), but like most rights it can be waived
i. RULE: See 4(d)(1) for all details, pertinent parts summarized below:
A. P can make request to D to waive service of summons
B. Notice and request either addressed to D (individual service) or officer, managing or general agent, or any other agent authorized by appointment on behalf of D (4(h) business entity)
C. Needs to contain complaint and 2 copies of waiver
D. Gives D 30 days to return if in US, or 60 days if outside of US

E. Can be sent by first class mail or other reliable means
ii. Failure to Waive: If D within US dos not waive, w/o good cause, court must impose
A. Expenses incurred in making service and

B. Reasonable expenses (including atty fees) of any motion required to collect service expenses
B. NOTICE
BIG PICTURE: Whether the government might be depriving a person of life, liberty, or property, the Due Process Clause of the US Constitution requires (among other things) adequate advance notice. A jurisdictions rules for service of process might be unconstitutional if they aren’t good enough to provide the minimum constitutional notice. Relatively broad standard – the duty to inform D’s that a government action is pending against them. 
1. The Mullane Standard – Although actual notice (D has subjective knowledge of action) is the goal, this is not constitutionally required. Instead, constructive notice (not actual) will be considered adequate if the party giving notice took steps reasonable under the circumstances to inform the D about the suit. TO be constitutionally acceptable, service must be “reasonably calculated, under all of the circumstances, to apprise interested parties of the pendency of the action” 
2. EXAMPLES: Mullane is a flexible standard that will vary depending on the facts. More serious deprivations of liberty or property require certainty about the methods of notice.

a. Examples of Acceptable Notice: 

i. For any proceeding, personal service (Mullane says so)

ii. For asset forfeiture, certified mail to last known address
1. Dusenberry: P was in prison, government sent notice to prison but P claims he never rcvd. HOLDING: Notice was sufficient, not governments responsibility for the actions of how mail got delivered or to check to make sure it was rcvd (contrast against Jones below). 
iii. For small parking infraction, ticket on windshield (HYPO)
b. Examples of Unacceptable Notice

i. For tax sale of house, certified mail when the sender has actual knowledge that the letter was returned unopened 

1. Jones: Certified mail sent to D re: foreclosure for unpaid property taxes. Mail returned. Months go by, ad in paper posted and another mail gets sent. Still no response, home gets auctioned off.  Crucial difference between Dusenberry is that mail was returned unclaimed – they had actual knowledge notice was not achieved. 
RULE: IF mailed notice of tax sale is returned unclaimed, THEN the state must take
· Additional reasonable steps IF
· It is practicable to do so. 
ii. For lawsuit, nailing summons to a tree within half-mile of dependent’s home
c. Borderline Examples: 
i. Service via email or other social media
ii. …..
C. Overarching Rules
a. Calculating Due Dates: Rule 6
i. Purpose: Guide for counting days, used or all rules that involve due dates

1. Computing time for Days

a. Pay attention to triggering event

b. Exclude the day of the triggering event

c. Every day is counted

d. Last day cannot be Saturday, Sunday, or legal holiday

i. If that is the case, then last day is day after

2. Computing Times in Hours

a. Pay attention to triggering event

b. Begin counting immediately on the occurrence of the event

c. Every hour counted

d. Period cannot end on Saturday, Sunday, or legal holiday

i. If that is the case, then last day is day after
3. Inaccessibility of clerks office

a. On last day of filing: time of filing extended to first accessible day that is not weekend/legal holiday
b. On last hour of filing: period for filing extended to the SAME time on the first accessible day that is not a weekend or legal holiday

4. Last Day: 

a. Electronic: Midnight in court’s time zone

b. Non-electronic: closing time of clerk’s office 

ii. Extending Time: 

1. Court may allow extension for good cause

a. Can be w/ or w/o motion, notice or request

2. Court may allow extension on motion fi the party failed to ask for it before deadline due to excusable negligence
b. Scope and Purpose: Rule 1

i. Guide for interpreting all rules if text leaves unanswered questions
ii. Rules of civ pro should be applied for a just, speedy and inexpensive determination of actions and proceedings

1. Applies to both the court and the parties

2. Balancing act between these three competing interests

3. Example: Avista v. Wasau: attys fighting over depo location, court orders them to play rock paper scissors 
c. Actual v. Constructive Notice

i. Actual
1. Factual inquiry
2. D received the notice and subjectively knows that a lawsuit is pending

ii. Constructive
1. Legal inquiry (legal fiction)
2. Presumption that D received actual notice if P took certain steps 
3.  Court will act as if D had actual notice 
a.  Signing certifying letter

II. PLEADINGS
Pleadings are specific documents, filed early in the action, that identify the parties and describe their claims and defenses (Rule 7A)
Pleadings allowed by Rule 7(a)

	Pleading That States A Claim 
(a/k/a “pleading to which a responsive pleading is required”)
	Responsive Pleading

	Complaint (by π against Δ)
Rule 8(a)
	Answer to a complaint (by Δ)
Rule 8(b) & (c)

	Counterclaim (by Δ against π)
Rule 13(a), (b)
	Answer to counterclaim (by π)
Rule 8(b) & (c)

	Crossclaim 
(by Δ against Δ,  or by π against π)
Rule 13(g)
	Answer to crossclaim 
(by π or Δ)
Rule 8(b) & (c)

	Third-party complaint
(by π or Δ against new party)
 Rule 14
	Answer to third-party complaint
(by new party)
Rule 8(b) & (c)


NOTE: Essential Pleadings are the complaint and answer. 
COMPLAINT

A. Parts of a Claim for Relief – Rule 8(a)
1. A pleading that states a claim for relief MUST contain
a. a short and plain statement of the grounds for the court’s [subject matter] jurisdiction
i. unless the court already has jurisdiction and the claim needs no new jurisdictional support
b. a short and plain statement of the claim showing that the pleader is entitled to relief; and 
c. a demand for the relief sought. 
i. Which may include relief in the alternative or different types of relief
B. Options given to the responder of a complaint – Rule 12(b)
1. General – 

a. if you have a defense, you must put it in your answer

b. You may assert a variety of defenses by motion
2. Rule 12(b) – Every defense to a claim for relief in any pleading must be asserted in the responsive pleading [answer] if one is required. 

BUT, a party may assert the following defenses by motion:
1) Lack of subject-matter jurisdiction
2) Lack of personal jurisdiction

3) Improper venue

4) Insufficient process

5) Insufficient service of process
6) Failure to state a claim upon which relief can be granted; and 

7) Failure to join a party under Rule 19

A motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed. 

3. General Methods for Major Motions:
a. Identify correct record for the motion
b. View record most favorably to non-moving party

c. If the non-moving party cannot win even in the best case scenario, court should grant the dispositive motion

4. Sequence of Events on a Motion – Moving party’s opening brief → Opposing Party’s Opposition → Moving Party’s reply→ Argument (if any) → Order (often accompanied by opinion)
C. Stating a Claim  - Rule 8(a)(2)
a.  Rule 8(a)(2): A complaint must contain a “short and plain statement of the claim showing the pleader is entitled to relief 

i. Claim: a set of facts that entitle the pleader to a legal remedy

ii. Stating a claim DOES NOT require describing a legal theory. By themselves, factual allegations will either state a claim or not. 
iii. Showing entitlement to relief: need some facts, but not that much factual detail is required. 
b. Dismissal for Failure to State a Claim: Rule 12(b)(6)
i. Record for the motion: 
1. The complaint

2. Consider no matters beyond complaint (see 12(d))

ii. Viewed most favorably to non-moving party

1. All factual allegations in complaint assumed to be true
iii. Grant motion if non-moving part CANT WIN even under its best case scenario. 
iv. Legal v. Factual Sufficiency

1. Legal Insufficiency – No legal theory makes the allegations unlawful (All relevant facts seem to be alleged, but pure legal questions remain)
a. Naruto v. Slater: P is a monkey, and therefore lacks capability of alleging copyright infringement. 
2. Factual Insufficiency – A legal theory makes certain acts unlawful, but the allegations do not suggest that such acts occurred (No difficult legal questions remain, but no all relevant facts are alleged)
a. CASE: DioGaurdi v. Durning: Man filed self-drafted complaint re: customs losing/selling off some bottles of tonic. SDNY initially dismissed w/intent to amend. Dismissed 2nd complaint. 2nd Cir. Found complaint sufficient as there was a legal theory that could be identified from facts (violation of established procedures for customs to sell unclaimed merch at auction). Not necessary for P to identify the relevant statute in complaint. 
b. CASE: Doe v. Smith: Videotaping sex w/o consent. Facts don’t clearly align w/elements required. Court rules “Pleadings in federal court need not allege facts corresponding to each ‘element’ of a statute. … Plaintiffs [have no] need to identify, and pleade specifically to, each ingredient of a sound legal theory.” (7th Cir)
c. BUT Contrast above w/ In re Plywood Antitrust Litigation – “A complaint must contain either direct or inferential allegations respecting all of the material elements necessary to sustain a recovery under some viable legal theory.”

v. Conley v. Gibson: A complaint should not be dismissed for failure to state a claim unless it appears BEYOND DOUBT that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief
c. Plausibility Requirement: “Twiqbal”

i. Complaints must state a valid claim, and the plaintiff cannot rely on allegations of legal conclusions w/o alleging the facts on which those conclusions are based (i.e. formulaic recitation of the elements of a claim). Can allege legal conclusion but there should be facts to support them. 
1. Twombly: “We require … facts to state a claim to relief that is plausible on its face.. A plaintiff’s obligation to provide the grounds of his entitlement to relief requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do”

2. Iqbal: “A complaint must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face…The tenant that a court must accept as true all of the allegations contained in a compliant is inapplicable to legal conclusions”
a. Rationale: Discovery can be expensive and burdensome thus plausible allegations are needed. 

ii. Types of Complaints Raising Plausibility Objections:
1. Cases where action could be either lawful or unlawful depending on D’s mental state
2. Cases where discovery is likely to be lengthy or expensive

3. Cases involving legal theories the current Supreme Court does not like, such as antitrust or discrimination, or suits against gov officials. 

iii. Pleading used : 12(b)(6) – Motion to dismiss for failure to state a claim

1. Does not state a valid claim and thus not entitled to relief

2. Failure to meet a required element of the claim

3. Alleging only a legal conclusion rather than stating factual basis for claim
a. Twiqbal: merely conclusory
iv. The New Order of Battle under 12(b)(6) Under Twiqbal:
1. View the complaint in the light most favorable to the plaintiff, except:

a. Disregard allegations that are mere “legal conclusions”

i. Often called conclusory (Blacks: Expressing factual inference w/o stating the underlying facts on which the inference is based)
ii. Casebook calls for “well-pleaded allegations”

b. Determine if remaining allegations tell a “plausible” story of liability

i. If facts presented could be interpreted as both lawful and unlawful, then not plausible per Twiqbal
D. Possible Approaches to Pleading 
a. Notice Pleading – Indicates the general nature of suit
i. Less detail

ii. General

iii. Short

iv. Less Technical

v. Requires no special expertise

b. Fact Pleading – Specify evidence that will be introduced at trial

i. More detail

ii. Specific

iii. Long

iv. More technical

v. Requires special expertise
c. Avoiding Technicality in Pleading – The Federal rules 
i. Reject the approach that pleading is a game of skill in which one misstep by counsel may be decisive to the outcome, and

ii. Accept the principle that the purpose of pleading is to facilitate a proper decision on the merits (Conley v. Gibson)
E. Elements and Affirmative Defenses: 
a. Elements: Things P has a burden to prove

b. Affirmative Defenses: Things which, if D proves, will defeat liability even if P proves all elements. 

i. Possible affirmative defenses do not have to be dealt with in complaint: How would you know? There are a lot of possible affirmative defenses. 

F. Rule 9 (b) and (c) – Heightened Pleadings
a. Rule 9(b) Fraud or Mistake; Conditions of the Mind: In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. 
Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally
i. Example: 
1. who said what to whom
2. when and where was the representation made
3. how was representation false
4. how did the plaintiff rely on it
ii. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally
iii. CASE: Leatherman v. Tarrant County: P brought civil rights suit for several incidents related to drug raids on home. Trial court found complaint did not meet heightened pleading standards devised by 5th cir for bringing civil rights claims against municipalities. Sup Ct. RULED: Federal courts CANNOT impose heightened pleading requirements more stringent than those outlined in the Fed rules of Civ Pro – 8(a). 
b. Rule 9(c): Condition Precedent (i.e. in K law, an event that most occur before performance under a K becomes due)
i. Pleading Condition Precedent: Can plead generally. General statement that condition precedent has occurred enough
1. - Example: “condition precedent has been satisfied”
ii. Denying Condition Precedent: Must allege w/particularity. Particularity is required
1. - Example: “the driveway was not fixed (c.p), and thus my duty to pay the plaintiff did not arise”
RESPONDING TO COMPLAINT
Overview: Defendant’s primary options Upon Being Served:
· Do Nothing
· Leads to default: Rule 55

· Settle

· Leads to voluntary dismissal: Rule 41(a)

· Litigate

· Pre-Answer Motions: Rule 12(b), (e), (f)
· Answer: Rule 8(b) & (c)

NOTE: Investigate before taking any action (Rule 11- Sanctions, Bar discipline, Malpractice) 
A. Claims and Defenses
Claim: I am entitled to a remedy against you because of fact(s) (SWORD)
Defense: You are not entitled to any remedy against me (SHIELD) - No award to D unless there is a counter claim. 
a. Most Common Defenses: 
i. Jurisdiction – Wrong Court – Made on Rule 12 motion
1. Rule 12: Jurisdiction Defense: need to bring this up early (12(b)(1-3)
ii. Denial – It is not true – Made in Answer
1. Cannot dismiss, dispute on facts so trier of fact must decide. Kind of defense were you really need a trial
iii. Failure to State a Claim: So What? Even if allegations are true, they do not describe a violation of law – Made on Rule 12 motion
1. No answer, pre-answer motion. In theory, legal determination. Should no at outset, but really important so it can be raised later. Law says you can bring it right away, but can also bring it later
iv. Affirmative Defense – Yes, but…. – Even if allegations are true and describe a violation of law, additional facts establish some other reason why D should win) – Made in Answer
1. Some may require trial to determine facts. Some could be resolved with 12 motion. 
B. Rule 12 Motions

a. Motions under Rule 12(b) – Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. 2-5 will be waived if not asserted at first opportunity – use it or lose it!
But a party may assert the following defenses by motion
i. Lack of subject matter jurisdiction
ii. Lack of personal jurisdiction
iii. Improper venue
iv. Insufficient process (something wrong w/summons itself)
v. Insufficient service of process (something wrong w/way summons served)
vi. Failure to state a claim upon which relief can be granted; and
vii. Failure to join a party under Rule 19
Any motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed. 
b. Rarely Used 12 motions: Court does not like granting these, therefore they are usually a waste of time
i. Motion for definite statement (12(e))
ii. Motion to Strike (12(f)) – striking specific portions of complaint so D doesn’t have to respond
1. Insufficient defense
2. Redundant Matter (almost never worth it)
3. Immaterial Matter (almost never worth it)
4. Scandalous Matter (almost never worth it, would only use when not legally material and you would have to admit something (cheated on wife) in answer
c. CASE: Hunter v. Serv-Tech – The Waiver Trap from rule 12(h)(1)(A)
i. Complaint filed 11/9/07
ii. 12b5 motion filed 6/19/08, said reserve right to object to personal jurisdiction
iii. Amended Complaint filed 7/10/08
iv. Answer filed w/Aff Defenses, no personal jurisdiction 11/11/08
v. Court denies 12b5 motion as moot
vi. 12b motion #2 filed re: personal jurisdiction 7/27/09
vii. Court rules personal jurisdiction defense must be raised at first opportunity, cannot reserve right for a later date
C. Parts of an Answer
a. DEFENSES against P’s claims (SHIELD)
i. Admissions & Denials (Rule 8(b))
1. Effects of Admissions and Denials:
a. Once something is admitted, you agree not to contest the fact moving forward
b. Once admitted, don’t need to provide evidence at trial that supports the fact
c. Admitting a legal conclusion like subject matter jurisdiction estopps party from contesting it (but judge might not necessarily agree)
d. Admitting has potentially important ramifications – don’t want to admit lightly
2. No Word Games:
a. Rule 8(b)(2) – A denial must fairly respond to the substance of the allegation
i. Don’t deny on minor discrepancies – scratched car pulling into spot vs pulling out of spot
b. Rule 8(e) – Pleadings must be construed so as to do justice
c. Rule 11(b)(4) – The denial of factual contentions must be
i. Warranted by evidence, OR
ii. If specifically so identified, are reasonably based on belief or a lack of information. 
3. Rule 8(b)(6) – If you don’t deny it, it is deemed admitted
4. Potential Responses to Allegations under Rule 8(b)
a. Admitted – Rule 8(b)(1)(B)
b. Denied - Rule 8(b)(1)(B)
c. General Denial
- Rule 8(b)(3)
d. Admitted in part, denied in part – Rule 8(b)(4)
e. Lacks sufficient knowledge or information to admit or deny – Rule 8(b)(5)
f. Silence or non-denial 8(b)(6)
5. Indirect Denials and Volunteering
a. NEED CONF: Basically don’t be sketchy when denying things. 
6. Compound Allegations
a. D admits X, but denies the remainder of the allegation
7. CASE: State Farm v. Riley: Not excused from responding to something in a complaint simply because it is a legal conclusion, still must respond
ii. Affirmative Defenses (Rule 8(c))
1. Affirmative Defenses come from substantive law, depends on jurisdiction. 8c list are just examples, other types of AD’s you get from substantive law. Will have to research potential ADs.
a. Samples from 8c:
i. Duress, Estoppel, fraud, illegality, laches, res judicata, SOF, SOL, waiver, accord and satisfaction, 
2. Pleading the Elements of an Affirmative Defense
a. There are usually elements of ADs, so plead facts that satisfy those elements.
3. D has burden of proof for ADs. P does not have to disprove AD, but would be smart to address (may do that in rebuttal)
4. 8(c)(2) – If you mistake counterclaim for AD or vice versa, court must (if justice requires) treat pleading as if they were correctly designated. 
5. CASE: Ingraham v. US: Malpractice award for millions against gov (gov surgeons). Texas malpractice act limited award to 500k. Gov filed post-trial motions asking to reduce award, but court treated malpractice limit as AD. Since they did not plead in timely fashion, cannot now argue (defense constitutes avoidance, included in residual clause of rule)
6. CASE: Reis Robotics v. Concept: a number of AD’s were denied
a. Reis breached contract, and contract may be void for fraud and/or failure of consideration 

i. Failure to state claim, did not plead fraud w/particularity
b. Reis payment claims are barred because Concept never authorized Reis to begin manufacturing

i. Denial not AD

c. Reis claims barred or limited by laches, waiver, estoppel, unclean hands, or similar legal or equitable doctrines

i. Cant just string together random claims
d. Concept reserves right to add additional ADs as they become known through discovery

i. Meaningless cant just say this
b. COUNTERCLAIMS against P (if any) (SWORD)
i. Rule 13(a), (b)
c. CROSSCLAIMS against any co-defendants (if any)
i. Rule 13(g)
D. Rule 11: Signing Pleadings, Motions and other papers: Representations to court; Sanctions (a method to promote honesty in litigation)
a. General Structure: (NOTE: revolves around signature. Only gets you into trouble on signed docs presented to court)
i. 11(a) Signature required on all court papers

ii. 11(b) Signatures act as certification of good faith and diligence

iii. 11(c) Sanctions for improper signature

iv. 11(d) Ruel does not apply to discovery (parallel Rule 26 does)
b. Rule 11(b) (What the Signature Certifies) By presenting to court pleading/motion/other paper, whether by signing, filing, submitting, or later advocating it – an attorney or unrepresented party certifies that to the best of the persons knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:
i. [(b)(1) – Purpose ]It is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation

ii. [(b)(2) – Legal Accuracy] the claims, defenses and other legal contentions are warranted

1. by existing law, or 

2. by a nonfrivilous argument for extending, modifying, or reversing existing law or for establishing new law

3. NOTE: b(2) problems result from not doing your research

iii. [(b)(3), (4) – Factual Accuracy] (need to talk to your client, try to get documentation)
1. The factual contentions 
a. Have evidentiary support, or

b. If specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery; AND
2. The denials of factual contentions
a. Are warranted on the evidence, or

b. If specifically so identified, are reasonable based on belief or lack of information

3. NOTE: a client can also get sanctioned under b(3) or (4) if they knowingly lie to their attorney about the facts
c. 11(b) CASE: Hays v. Sony Corp: P sues D over alleged copying of word processing how to guide. P had done for school district, school district asked Sony to make specific version for their word processors. 
i. Assertions
1. Sony violated common-law copyright when it copied w/o permission

a. However commonlaw copyright had been abolished [11(b)(2)- legal accuracy]
2. Sony violated fed copyright act
a. This was not frivolous, but partly frivolous document can still be sanctioned overall

3. Hays entitled to lost profit, unlawful sony profits, punitive damages, stauatory damages
a. No indication they were going to sell, sony didn’t impact market because P wasnt selling – therefore no lost profits [11(b)(3)]
b. Sony didn’t sell
c. Cant get punitive damages in fed copyright cases

d. Pleading based on educated guesses:
i. Rule 11(b)(3): If specifically so identified pleader can allege facts that will likely have evidentiary support after a reasonable opportunity for investigation or discovery
1. On information and belief…
ii. Papers submitted to court certify signers ‘knowledge, information and belief” formed after reasonable inquiry
e. CASE: Hunter v. Earthgrains: P brought case re: whether collective bargaining agreement that generally requires employees to take claims to arbitration also applies to title VII (civil rights) claims. Precedent in that district said yes, but another of other districts said no and their were conflicting Sup Ct. rulings. Judge sanctioned atty for bringing case that was contradictory to current jurisdiction precedent. Court ruled NO losing argument alone does not warrant sanctions. Nonfrivolous because another of other districts ruled they other way, also in interim sup ct had issued new ruling giving clarity which was in favor of P. 
i. NOTE: When bringing law suit to change the law, must be forthright about this 
f. 11 (c)(4): Limits on magnitude of Rule 11 Sanctions
i. A sanction imposed under this rule must be limited to what suffices to deter the repetition of
1. the conduct or
2. comparable conduct by others similarly situated
g. Rule 11(c)(2): Procedures for sanctions motions:
i. The motion must be served under Rule 5, 
ii. But it must not
1. Be filed or
2. Be presented to the court
3. If the challenged paper, claim , defense, contention or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets. 
E. Rule 15 - Amended Pleadings – Sometimes they need to be changed  - complaints frequently get amended. 
a. Vocabulary: 
i. Complaint, (First) Amended Complaint, Second Amended Complaint, etc.
ii. Answer, First Amended Answer, Second Amended Answer; Answer to (First) Amended Complaint, Answer to Second Amended Complaint, etc. 
b. Structure of Rule 15
i. 15(a) Amendments Before Trial

ii. 15(b) Amendments During and After Trial (aka variance, NOT studied this yr)

iii. 15(c) Relation Back: Amendments After SOL has expired

c. 15(a) Amendments Before Trial
i. (1) Amending as a Matter of Course – A party may amend its pleading once as a matter of course w/in:

1. (A) 21 days after serving it, or

2. (B) if the pleading is one to which a responsive pleading is required, 
a. 21 days after service of a responsive pleading or 
b. 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier. 
ii. (2) Other Amendments – In all other cases, a party may amend its pleading only with 
1. the opposing party's written consent or 
2. the court's leave. 
The court should freely give leave when justice so requires.”
a. NOTE: Why would opposing counsel agree? Why fight over everything, court will likely grant anyways. Also gain favor w/opposing counsel, professional courtesy

b. BUT, if opposing counsel doesn’t sign off, must file motion for leave to amend
c. Factors court will consider on motion to amend (ranked by imp)

i. Futility of Amendment → built in 12(b)(6) motion analysis – does it state a claim?
ii. Prejudice to Opposing Party 
1. NOT nothing that will hurt party

2. BUT something that makes it unreasonably difficult for opposing party to litigate

a. Preparation Prejudice – often asking ‘when is the trial date?’

iii. Undue Delay

1. All will cause some delay or extra time
2. Why delay may be undue

a. Prep prejudice to opponent; 

i. Enough time for responsive pleadings, motions, and discovery?

b. No good explanation for delay
i. How long did amending party wait, why?
iv. Bad Faith

1. As w/violations of Rule 11(b)(1), bad faith is rarely a stand-alone grounds for denying an amendment that is not futile, not unduly prejudicial, or not unduly delated

2. Difficult to prove

3. In general, accusations of bad faith can harm relationships and turn off judges
iii. (3) D must respond to amended complaint by original due date OR 14 days from amended complaint, whichever is later
1. EXAMPLE: Day 0 Complaint; Day 18 Amended Complaint; Answer due Day 32 (14 days after amended complaint

2. EXAMPLE: Day 0 Complaint , Day 4 Amended Complaint; Answer still due day 21 (later of the two choices)
d. CASE: DCD Systems v. Leighton: Trial court denied leave to amend and dismissed after 3rd amended complaint w/o providing reasoning. RULE: Outright refusal to grant leave to amend w/o justifying any reason appearing for the denial is not an exercise of discretion; it is merely abuse of that discretion and inconsistent with the spirit of the federal rules. 
e. CASE: Beeck v. Aquaslide: D gets sued over faulty water slide. Insurance adjusters inspect slide, conclude it was made by D so D confirms in answer. Then two year SOL expires. After SOL expiration, D’s president inspects, determines slide is counterfeit. D moves to amend answer, changing admission to denial. Court grants motion to amend, and orders bifurcated trial to address issue of manufacture. P appealed, but circuit court affirms.  
i.  NOTE: If admission that slide is theirs stands, trial only really covers whether it had a faulty design that caused the injury. 
ii. 2 factors: unfair that such an important fact might not be true; also impossible to defend argument that design is faulty if they didn’t actually make slide – want to decide case on its merits

iii. Reasoning for not allowing: SOL expired, to late to sue other party who made slide

iv. Re: Bifurcation – court will often identify threshold issue that seems separate, often if this issue goes 1 way other issues might not be relevant. This will depend on facts of the case. Here, this meant P never got to present sympathetic evidence re: his injuries. 
f. Rule 15(c) – Relation Back Of Amendments (Statute of Limitations) – Relating back is treating an amendment as if it were filed on the date the original complaint was filed when the SOL has expired. 
Are the transaction, conduct, occurrence, etc. effectively synonymous – are you suing about the same story?
i. SOL: 
1. limitations period started by ‘accrual of crime,’ or triggering event – first day you could sue if you wanted to
2. Followed by limitations period (set by statute)

3. Must file complaint by last day to sue
ii. Relation Back on Motion to Amend: Under 15(a)(2), consider:
1. Bad faith

2. Undue delay

3. Prejudice to opposing party

4. Futility of Amendment 

a. If amendment does not relate back, new claim is time barred (futile)

b. If amendment relates back, new claim is timely (Not Futile)

iii. Relation Back After Amendment as a Matter of Course: 
1. If P amends complaint past SOL but w/in 21 days granted under rule 15(a)(1)(A), D may
a. Move to dismiss under 12(b)(6), or

i. If amendment relates back, new claim is not time barred
ii. However it is time barred if it does not relate back

b. Assert SOL Defense in answer

i. Preserve the issue for later SJ motion

iv. Rule 15(c)(1) Structure: An amendment to a pleading relates back to the date of the original pleading when:
A. The law that provides the applicable statute of limitations allows relation back; (Consult the limitations Statute)
B. The amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out – or attempted to be set out – in the original pleading; OR (Amendment not changing parties)
C. The amendment changes the party or the naming of the party against whom a claim is asserted, if Rule 15 (c)(1)(B) is satisfied, AND IF, within the period provided by Rule 4(m) for serving the summons and complaint, the party to be brought in by amendment:

i. Received such notice of the action that it will not be prejudiced in defending on the merits; AND

ii. Knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party’s identity
v. Breaking Down 15(c)(1)(B) – Amendments Not Changing the Parties

a. An amendment to a pleading relates back to the date of the original pleading when:
· The amendment asserts a claim or defense

· That arose out of the

· Conduct

· Transaction, or

· Occurrence
Set out – or attempted to be set out – in the original pleading
NOTE: Need to know what the legal elements are, this will help you identify the relevant facts to determine if new claim relates back

vi. CASE re: 15(c)(1)(B): Bonerb v. Richard J. Caron Foundation: P injured during basketball game at counseling center. Files complaint for negligent maintenance before SoL expires, but then amends to add a counseling malpractice claim. 
What does D know? Did they know they might be on the hook for defective counseling based on the original timely complaint? Focus on notice to D
a. Original complaint: injured during mandatory exercise program where D did not properly supervise and/or instruct
b. Amended Complaint: it was counseling malpractice to make this poorly supervised exercise mandatory
c. COURT RULES: claim relates back to initial pleading as the claim in the amended pleading arose out of the same nucleus of operative facts set forth in the original pleading. 
vii. Breaking down 15(c)(1)(C) – Relation Back to Change the Defendant
The date of the amendment relates back to the original filing date IF

A. An amendment changes “party” or “naming” of Δ; AND
B. Amendment involves same “conduct, transaction, or occurrence” as the original pleading [15(c)(1)(B)]; AND

C. The following things happen within the time period in Rule 4(m) [usually 90 days from filing]:
a. The new Δ received “such notice of the action that it will not be prejudiced in defending on the merits”; and
b. The new Δ “knew or should have known that
i. the action would have been brought against it,
ii. but for a mistake concerning the proper party's identity.”
viii. CASE: Krupski v. Costa Corciere:  P sued Costa Cruise over injury on cruise. After SoL expired, came to light he should have sued the carrier, D. Amended, D moved to dismiss for claim not relating back. 
1. RULING: Sup. Court clarified that P’s knowledge of whether D was correct person to sue not at issue in this rule. Proper inquiry is what D knew or should have known. Simply being aware of two parties does not mean plaintiff cannot make mistake in naming wrong party. Could have been mistaken about their roles, etc. Since the two parties were affiliated and shared the same general counsel, cant say they didn’t rcv constructive notice or know action was being brought. 
2. Ct of Appeals also based decision (ruled in favor of D before appeal to sup ct) on considerable delay in moving to amend. However, sup ct claified that 15(c) does not provide for undue delay as basis for denying relation back, and in fact mandates relation back one requirements are met. 
ix. MISC: Amending to Add name of DOE defendant after SOL expires:

1. Majority rule is that suing doe D IS NOT a mistake concerning identity under this rule

III. DISCOVERY
What is Discoverable? Look at

· Relevance
· Proportionality

· Privilege

· Work Product Exception
A. Creating a Discovery Schedule
a. Rule 16(b)

i. 16(b)(1):  Court “must” issue a scheduling order.

ii. 16(b)(3):  “The scheduling order must limit the time to 

1. join other parties, 

2. amend the pleadings, 

3. complete discovery, and 

4. file motions.”

iii. 16(b)(4):  “A schedule may be modified only for good cause with the judge’s consent.”  
b. Rule 26(f)

i. 26(f)(1):  Parties “must” confer “as soon as practicable.”

ii. 26(f)(2):  Parties “must” develop a proposed discovery plan and submit a written report to the court.
After 26f conference, a report is submitted to court. Then court uses the report to set schedule. Sometimes judge will issued Order to Confer – will specify dates for 26f conference, what he wants covered.
After scheduling order, parties go off and do discovery. Judge involvement is minimal. However, judges do have to resolve discovery disputes. 

B.  Motions to Resolve Discovery Disputes
a. Requesting Party – Motion to Compel Discovery – Rule 37 (judge, please order other side to give me info I am entitled to)
b. Responding Party: Motion for Protective Order – Rule 26(c) (judge, please tell the other side it is not entitled to the requested information)
c. The moving party must certify that it sought to resolve the dispute w/o court action (see Rules 26(c)(1) and 37(a)(1)
C. Rules Governing Formal Discovery – Our primary focus will be on Rule 26

a. Discovery Scope and Limits

i. Rule 26

1. What type of info may be sought: 26(b)(1)

2. What type of info is exempt: 26(b)(1)-(3) & 26(c)

b. Discovery Tools (for Parties)

i. Initial Disclosures:  Rule 26(a)

ii. Depositions:  Rules 27 – 32

iii. Interrogatories:  Rule 33

iv. Requests for Production:  Rule 34

v. Physical or Mental Examinations: Rule 35

vi. Requests for Admission:  Rule 36

c. Discovery Tools (for Non-Parties)

i. Subpoena for deposition or production:  Rule 45

ii. Resolving Discovery Disputes

iii. Rules 26(c) & 37
D. Scope of Discovery – 26(b)(1):
a. Overview: Unless otherwise limited by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any:

· nonprivileged matter 

· that is relevant to any party's claim or defense 

· and proportional to the needs of the case, 

· considering the importance of the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed discovery outweighs its likely benefit. 

· Information within this scope of discovery need not be admissible in evidence to be discoverable.”
b. Relevance under Rule 26(b)(1) – “relevant” to “any party’s claim or defense”
i. Which claim or defense?

ii. How is requested info relevant to it?

iii. Fed Rule of Evidence defines evidence as relevant if

1. It has any tendency to make a fact more or less probable than it would be without the evidence; and 

2. The fact is of consequence in determining the action

iv. Omitted language of ‘relevant’ evidence that is still permitted: Relevant information includes “the existence, description, nature, custody, condition, and location of any documents or other tangible things and the identity and location of persons who know of any discoverable matter”
c. CASE: Tucker v. AIG: Tucker won 4 mil judgment against former employer, brought suit against D to collect (employers insurance). Sought discovery of comp records from 3rd party insurance broker, who objected. P acknowledged specific emails might not exist (speculative), had similar emails from another party (cumulative/duplicative), and wanted a ton of docs, to look through all computers (nonproportional). Court limits discovery, finding burden outweighs likely benefit given the above

d.  Proportionality under 26(b)(1) – Parties may obtain discovery regarding any … matter … that is proportional to the needs of the case, considering:
i. the importance of the issues at stake in the action, (size of case)
ii. the amount in controversy,  (size of case)
iii. the parties’ relative access to relevant information, 

iv. the parties’ resources, 

v. the importance of the discovery in resolving the issues, and (benefits v. costs)
vi. whether the burden or expense of the proposed discovery outweighs its likely benefit.” (benefits v. costs)

e. Privilege under 26(b)(1) – Under rules of evidence some types of info doesn’t have to be revealed even if relevant (doctor/patient privilege, attorney/client privilege)
i. CA Evidence code: 
1. §954:  “…the client … has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between client and lawyer…”
2. §952: Confidential communication is “information 
a. transmitted between a client and his or her lawyer 
b. in the course of that relationship and 
c. in confidence by a means which … discloses the information to no third persons [not working for the lawyer]”
ii. Relevant facts always discoverable, but not actual attorney client communications
1. NOTE: When communications between lawyers/clients not privileged:

a. Lawyers and clients may be interacting in a different capacity where their communications are not privileged, like if the lawyer works inhouse, acting as business person (not legal related stuff) then no privilege
b. Or between lawyer/client but not legal advice (talking about football, good restaurants)
iii. 26(b)(3)(A) - Work Product Exception: Relevant facts may be discovered, but not litigation strategy – but strategy and facts mixed in attorney created documents
1. The Basic Work Product Exception 26(b)(3): Ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for

a. Another party or

b. Its representative (including attorney, consultant, surety, indemnitor, insurer or agent)

2. In Ninth Circuit, when is a document “prepared in anticipation of litigation?
a. When it can be fairly said that

i. The document was created because of anticipated litigation, AND

ii. Would not have been created in substantially similar form but for the prospect of that litigation. 

3. CASE re: Work product exception: Hickman v. Taylor: Sup Ct case. Lawyer was requesting a whole bunch of stuff, including copies of interviews from people he could interview, for the atty to write down his recollections of interviews where there were no records, and for atty memos regarding the case. Sup Ct says no way, all of the above could reveal strategy (who they talked to, questions asked, etc.). Other atty still has to do his job, proceedings are adversarial. Also slippery slope, if atty said something from memory that conflicted w/witness testimony, do you put him on stand and try to impeach?
a. Discovery requests should be aimed to party, not directly to lawyer. 

4. TWO SOURCES of Work Product Protection

a. Hickman: Attorney’s strategy or mental impressions, whether or not recorded in a document (still applies even though rule below just covers docs)
b. 26(b)(3) – Documents prepared in anticipation of litigation (by party or party’s representative)
5. Exception to WP Exception: 26(b)(3) – normally docs prepared in anticipation of litigation or for trial protected, BUT those materials are discoverable if
a. They are otherwise discoverable under 26(b)(1); AND

b. The party shows it has substantial need for the materials to prepare its case and cannot…obtain their substantial equivalent by other means. 
c. EXAMPLE: Attorney interviews witnesses to event. Some of them subsequently die before other counsel has opportunity. Then these interviews might be discoverable, HOWEVER attorneys or other rep’s mental impressions, conclusions, opinions, or legal theories would need to be redacted if present
d. If the other side needs them badly, WP documents may be discovered if redacted to reveal only facts and not lawyer’s mental impressions. 
iv. Final Overview: Privilege and Work Product Exception: 
1. Privilege:

a. Rule 26(b)(1): only “nonprivileged” matter is discoverable

b. Privilege is defined by the law of evidence (not FRCivP)

c. Designed to protect communications within private relationships
d. Applies during discovery AND at trial

2. Work Product Exception: 

a. Rule 26(b)(3): documents or things “prepared in anticipation of litigation or for trial” are exempt from discovery

b. Designed to protect litigation strategy

c. Applies during discovery

3. NOTE: BOTH ARE SUBJECT TO WAIVER!

f. Rule 26(a) Mandatory Disclosures
i. Rule Overview
1. Rule 26(a)(1): Initial Disclosures (Mandatory)
a. Witnesses

i. For both Witnesses and Documents, you only have to disclose what you might use. Don’t have to provide potentially damaging ones, other side can find those out on their own. 
b. Documents

i. See above

c. Damages

i. Must say how you are calculating damages. 
ii. Even if not in complaint will have to present them here so always think about damages in advance. 
iii. Damages can be updated based on new information. 

d. Insurance

e. NOTE: What if you don’t know yet? Provide info you have at the time, can learn more through discovery and provide pre-trial

2. Rule 26 (a)(2): Expert Witness Disclosures (Mandatory)
3. Rule 26 (a)(3): Pretrial Disclosures (Mandatory) (After discovery cutoff. Have to reveal before trial what you are presenting. If you don’t, judge can exclude evidence) 
a. Trial Witnesses

b. Depositions for Trial

c. Trial Exhibits

ii. MISC:
1.  Party Driven Discovery: up to parties to decide what to ask for. Change in 93 requiring parties to disclose certain things at certain times. 
2. Informal Discovery: Doing anything a private citizen can do. 

iii. 26(a)(1) – Initial Disclosures: Flores v. Southern Peru Copper: D filed 12(6)(b)  motion. Parties agreed in 26(f) report to delay initial disclosures on witnesses, documents and damages until motion was decided, but disagreed about delaying initial disclosure of insurance. 
1. HOLDING: Judge says disclosures aren’t automatically postponed, but he decides he has authority to postpone and does. 

a. Stipulated to delay 3 types of disclosure, might as well delay the 4th also – courts often think about what will make the process go more smoothly. 

b. RULE: Nothing in 26(a) that initial disclosures have to wait until 12(6)(b) motion is decided.
g. What happens after Initial Disclosures?
1. Party Driven Discovery: Up to parties to decide what to ask for. This is driven by parties, judge wont get involved unless there is a dispute
2. Discovery materials are NOT filed with the court 5(d)(1)(A)
a. But can submit particular documents if it becomes relevant with some future motion
3. Discovery methods may be used in any sequence – 26(d)
4. Duty to Supplement - 26(e)
a. Sometime later you discover more docs on topic previously requested, you need to do supplementation If earlier response is incomplete or incorrect and party can’t get through other means
5. Rule 26(g) Duties of Candor and Care (similar to Rule 11, that is specifically for docs provided to judges)
6. You MUST turn over “smoking gun” docs

a. Fisons: Medical Malpractice case. P requested docs relating to drug Sompophyllin. D’s lawyers failed to provide docs that indicated the drug was causing life threatening toxicity levels in certain patients, claimed they weren’t requested as they only called drug by its generic name. Firm got sanctioned by the court. 
7. Sanctions for Discovery Misdocunt Rule 37(b) – (f) PLUS Court’s Inherent Powers
a. Extension of deadlines
b. Payment of Opponents expenses and fees
c. Fine (payable to court)
d. Contempt of Court
e. Inability to use withheld evidence
f. Adverse instructions at trial (presumption or inference) 
g. Striking pleadings (loss of claims or defenses)
h. Dismissal or default judgement
i. Referral for bar discipline
j. Etc. 
h. MAIN THING to Understand: What are these tools of discovery (see chart below)
i. 27-36 not used on non-parties
ii. 45 is for non-parties
i. Comparing Methods of Information Exchange
	
	Is Response Evidence or Admission?
	Duty to Investigate 
Before Answering?
	File with Court?
	Use Against Non-Parties?
(see Rule 45)

	Deposition Questions
Rule 30
	EVIDENCE
	NO
unless 30(b)(6) witness
	NO
	YES

	Independent Medical Exam
Rule 35
	EVIDENCE
	NO
	NO
	NO

	Interrogatory
Rule 33
	EVIDENCE
	YES
	NO
	NO

	Request for Production

Rule 33
	EVIDENCE
	YES
	NO
	NO

	Request for Admission

Rule 36
	ADMISSION
	YES
	NO
	YES

	Admissions in Pleadings

Rule 8(b)
	ADMISSION
	YES
but may deny for lack of knowledge
	YES
	NO


IV. PRE-TRIAL RESOLUTION (By Action of Parties or By Decision of Court)
a. Default Judgments - Rule 55(a)
i. Rule: Default Judgments are possible when a party against whom a judgment for affirmative relief is sought has failed to 
1. plead or
2. Otherwise defend.
a. MISC: Basically, if served and don’t plead/defend you lose. Cam also occur if P doesn’t respond to counter although this is rare. 
ii. Setting Aside Default Judgments
1. Rule 55(c) – The court may … set aside a final default judgement under Rule 60(b)
2. Rule 60(b) – The court may relieve a party from a final judgement … for the following reasons
a. (4) the judgement is void (e.g. Defendant was never served, or the court never had jurisdiction); or 
b. (6) any other reason that justifies relief
b. Settlement Agreements
i. To Prevent Future Lawsuit: Whereas, P and D wish to resolve dispute between them, agree as follows: D will do X, P will release D from any future claims of liability rising out of [events]
ii. To Resolve Current Lawsuit: P and D wish to resolve the lawsuit between them, and agree as follows: D will do X, P will dismiss the lawsuit AND release D from any future claims of liability arising from [events]
c. Dismissals Under Rule 41

i. Basics: 

1. 41(a): Voluntary

a. (1) by plaintiff

b. (2) by court order

2. 41(b): Involuntary

3. 41(c): Counterclaims, etc. 

4. 41(d): Costs of Previously Dismissed Action
ii. Dismissals – With or Without Prejudice?
1. W/prejudice – court prejudiced against filing lawsuit again on same topic – cannot be done

2. W/o prejudice – OK to file again on same issue

3. But in 2nd lawsuit it gets dismissed again w/o prejudice, can you file 3rd?

a. Ability to refile limited by SOL, also could be charged under 41(d)

b. Cases filed close to end of SOL?

i. Conditional dismissal w/leave to amend

1. “action dismissed in 30 days unless P files amended complaint”

2. Stays w/in same lawsuit, will relate back as long as amendment isn’t substantially changed
iii. Voluntary Dismissal under 41(a)(1)
1. Rule:

a. (A) Without a Court Order: The plaintiff may dismiss an action without a court order by filing

i. A notice of dismissal before the opposing party serves either

1. An answer or

2. Motion for summary judgement; OR
ii. A stipulation of dismissal signed by all parties who have appeared

b. (B)Effect: Unless the notice or stipulation states otherwise, the dismissal is without prejudice. But if the plaintiff previously dismissed any federal – or state – court action based on or including the same claim, a notice of dismissal operates as an adjudication on the merits
2. Why?
a. Reached Settlement

b. Change of heart/realize going to lose

c. Some tactical advantage (judge change)

3. Stipulation – can insist or contract on the side that the party doesn’t sue again, or have stipulation w/prejudice. Can also ask court to dismiss if they can’t come to an agreement
4. 41(a)(1)(B): An adjudication on the merits is closely related to being w/prejudice
a. If 2nd time in court, the file notice of dismissal (unilateral) that is effectively w/prejudice

b. But if parties agree can be w/o prejudice (bilateral) depending on how it is written

c. Same w/court order, not governed (can be with or w/o prejudice)
iv. Voluntary Dismissal By Court Order – 41(a)(2)
1. Rule: 

a. By Court Order; Effect: Except as provided in Rule 41(a)(1), an action may be dismissed at the plaintiff’s request only 

i. By court order

ii. On terms that the court considers proper …

b. Unless the order states otherwise, a dismissal under this paragraph (2) is w/o prejudice

2. CASE: In re Bath and Kitchen Figures: 12(b)(6) motion to dismiss. Court orders memo saying P needed to provide additional info (conditional dismissal w/leave to amend) – will be dismissed unless you amend. P files notice of voluntary dismissal, D wants it to be w/prejudice. Trial court says its not timely, strikes notice and makes dismissal w/prejudice. 
a. Holding: AC reverses, should have been voluntary dismissal w/o prejudice.

b. RULE: Rule 41 allows P to voluntarily dismiss w/o prejudice any time before D has filed an answer or motion for summary judgement (12(6)(b) motion does not fall into either of these categories). 
v. Involuntary Dismissals under 41(b)
1. Rule: 

a. If the plaintiff fails

i. To prosecute

ii. To comply with

1. these rules or

2. a court order,

b. a defendant may move to dismiss

i. the action or

ii. any claim against it

2. Meanings: 

a. Failure to Prosecute – started lawsuit but not moving it forward, not getting it ready for trial
b. To comply with rules or court order – nature of sanction for litigation misconduct

3. What Court Orders Will this Happen with?

a. Pretrial Orders

i. Scheduling order under Rule 16(b)(1)

ii. Other orders under Rule 16(d)

1. See Rule 16(f)(1)(C) 
(sanctions for violating pretrial orders)

b. Discovery orders 

i. Protective order under Rule 26(c)

ii. Order compelling discovery under Rule 37

1. See Rule 37(b)(2)
(sanctions for violating discovery orders)

c. Others
d. Defending Parties may also be sanctioned for violating court orders, but obviously would not result in dismissal
4. Timeline: 
a. Settlement can happen at anytime, even before lawsuit starts or after trial over an appeal
b. Voluntary Dismissal – assuming agreement, this can happen anytime, although during appeal its dismissal of appeal, not trial court ruling

c. Default/Involuntary Dismissal – before trial[image: image1.png]Timeline: Pretrial Resolution
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d. Summary Judgment  - Rule 56
i. When? Legally adequate claim, but no proof – why waste time/money on trial if no evidence to support claim. 
ii. Main Differences Between 12(b)(6) and other 12(b) problems – (Jurisdiction and service, failure to join required party: 
1. These revolve around fatal defects of law, Summary Judgment deals with fatal defects of Proof. 
2. 12(b) motions also happen early (should be done before pleading once noticed), while Summary Judgment motions often done during/after discovery
a. However, they can be done earlier if you have evidence (would use if you had some evidence you needed to use (no evidence submitted for 12(b)(6) as it is based on failure to state claim in complaint). 
iii. Structure of Rule 56:

1. (a) Standards of timing for granting SJ

2. (b) Timing of Motion

3. (c) Procedures: The record and arguments about it

4. (d) Delay of ruling to allow discovery

5. (e) – (h) Not very important

iv. Like for other major motions, court views record most favorably to non-moving party (best case scenario), and if party cant win even in this circumstance, court should grant dispositive motion

1. Disputed facts resolved in favor of non-moving

2. Undisputed facts accepted as true

3. Permissible inferences drawn in favor of non-moving party
4. If there is a dispute of material fact, no SJ

5. NOTE: difficult for P to win on summary judgment, much more common tool for D to get rid of claims generally in two ways:
a. Disproof of element (put in evidence)

b. Absence of proof of element (point out lack of evidence)

6. BASIC IDEA FOR SJ: Want it to be describing things that could be used at trial
7. Record for SJ Motion – Preview of Trial Evidence (see 56(c)(1)
a. Admissions (in answer or response to requests for admission)

b. Affidavits (used to be done by notary, would make signer swear to be truthful under oath), Declarations (same basic thing but not done by notary), deposition transcripts, discovered documents, interrogatory answers and other evidentiary material submitted with the motion. 
v. SJ Briefing:
1. Follows typical 3 brief structure
a. Moving party submits docs w/motion to support tit, exhibits to briefs

i. In reply brief, moving party can only submit rebuttal exhibits

b. Declarations MUST be on personal knowledge

c. If evidence (such as declarations) are submitted with Motion to Dismiss, treated as motion for SJ under 12(d)
i. But judge can exclude evidence and treat as 12(b) motion

1. Why? Depends on facts and what motion said, also on how responding party treats it. 

d. Rule 56(d) When Facts Are Unavailable to the Nonmovant – 
i. Rule: “If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:

1. defer considering the motion or deny it;

2. allow time to obtain affidavits or declarations or to take discovery; or

3. issue any other appropriate order
ii. Allows for delay or denying of premature summary judgement motion – nonmovant must submit affidavit/declaration explaining why the cant respond. 

vi. The SJ Record Should NOT Include Material That Cannot be Used at Trial
1. 56(c)(2): “Objection That a Fact Is Not Supported by Admissible Evidence.  A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.”
2. 56(c)(4): “Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.”
vii. How to Prevail on SJ Motion

1. Movant:

a. No genuine dispute of material fact exists, AND

b. Movant is legally entitled to judgment

2. Non-movant: 

a. Genuine dispute(s) of material fact exist, OR

b. Movant is not legally entitled to relief, OR

c. Motion is premature - 56(d)

viii. Big Question: Do we need a trial?
1. Trials are Necessary To

a. Weigh competing evidence

b. Resolve credibility questions

c. Choose among permissible inferences
2. Summary Judgement is Proper When

a. “there is no 

i. genuine dispute 

ii. as to any material fact and 

b. the movant is entitled to judgment as a matter of law…”
i. Movant entitled to judgment = the law is on their side

ix. Cross-Motions for SJ
1. P and D agree on all the facts, ask judge to determine who wins

2. If facts undisputed, even if there is a legal question the judge can just decide

a. Jury decides issue of facts – no factual dispute, trial not required

3. Judge can still proceed with trial if she doesn’t believe they actually agree on all the facts. 

x. EXAMPLE: Punchee vs Puncher – Tort claim w/ 4 required elements
1. To win SJ, P must present evidence showing all 4 elements (PROVE EVERYTHING)
2. Do defeat, D just has to present evidence that shows dispute of material fact related to 1 element. 
a. If D is moving party, just needs to present evidence that shows 1 element will NOT be met

i. P’s response would just need to address disputed element (STOP PROOF OF JUST 1 ELEMENT)
3. D has burden if asserting affirmative defenses

4. Partial SJ also possible, if certain claims/elements clearly met, judge will issue SJ on hose and proceed w/the rest

xi. Types of SJ Motions: 

1. Brought by party w/trial burden
a. Proof of Elements – “Here is undisputed evidence support every element of my claim”

2. Brought by party w/o trial burden
a. Disproof of element (put in evidence)

b. Absence of proof of element (point out lack of evidence)

i. Would likely describe discovery, show he has nothing/explain why

c. Rule 56(c)(1): A party asserting that a fact cannot be or is genuinely disputed MUST support the assertion by: 

i. (A) citing to particular parts of the materials in the record…; or

ii. (B) showing

1. That that materials cited do not establish the absence or presence of a genuine dispute, or

2. Than an adverse party cannot produce admissible evidence to support the fact.

xii. CASE: Slaven v. City of Salem: Prisoner committed suicide by hanging in cell. Sister sued. Sister said there was dispute over whether officers knew he was wearing belt, which may have been relevant to 1 element, but this was not the issue being decided by summary judgement. Dispute about whether officers knew or had reason to know he was suicidal, which could establish a duty to take preventative measures like removing the belt. There was no proof, just allegations. 
1. RULE: Dispute must be of a material fact related to the issue being decided by summary judgement. 
xiii. CASE: Foster v. Delo: Guy claimed white inmates were getting electronics privileges and he wasn’t because (1) he was black, and (2) he was being discriminated against because of the lawsuits he was filing. Submitted an affidavit stating other prisoners had told him they continued to get electronics after ban had been put in place
1. Court tossed discrimination for lawsuit portion (no evidence to support), but no SJ for the race one because there were some material facts in dispute. Even though eh didn’t provide direct statements from the prisoners, he explained this was because they were afraid of repercussions and court found this was a legitimate reason for not having the evidence at that time. 
xiv. NOTE re: INFERENCES about whether facts satisfy a legal standard
1. When deciding facts, often drawing inferences from other facts
a. EXAMPLE: Did D consent?
i. Might have direct evidence, but even if D testifies might be credibility issues

ii. Might have to piece it together

b. EXAMPLE: Did D consent to punching?

i. Did he move

ii. Were they in martial arts class?

2. Special kind of inference: do these facts satisfy that legal standard (sometimes mixed questions of law and fact)
a. Judge will pose legal standard, jury decides whether standard is met based on facts

b. When only one inference is reasonable – if facts suggest only 1 reasonable inference, issue becomes a question of law for the judge

c. Record MUST be viewed as favorably as possible for non-moving party, but NOT more favorably
d. CASE: Scott v. Harris: Police chase, they use maneuver to get driver off road and he is injured and becomes a quadriplegic. D (police officer) moves for SJ, asserting driving was dangerous to others, and therefore deadly force was reasonable. Trial court rules in favor of D, AC reverses, Sup Ct reinstates based on video evidence. While there is a dispute as to a material fact (the dangerousness of driving), they find no reasonable jury would find in favor of P because his claims he wasn’t driving dangerously were directly contradicted by video evidence. 
i. SUP CT RULE: In deciding a summary judgment motion, all facts are viewed in the light most favorable to the non-moving party unless no reasonable jury would be able to accept that version of the facts.
e. The Lead Up To Trial
i. Finishing up discovery
ii. At some point Scheduling Order  - 16(b) sets discovery cutoff
1. Most also include motions cut off slightly after
iii. Final Pre-Trial Conference
1. Under 16(e) final pretrial order
a. Contents will vary depending on what jidge wants 
b. Discusses outstanding motions
c. Summary of evidence
d. List of uncontested facts
e. Things (facts) that you will be contesting
f. Identify exhibits that will be used
V. DURING TRIAL
a. General Info/Overview: Sequence of Events at Trial: 
i. After arguments/instructions, case submitted to jury
ii. Jury instructions come from substantive law
iii. Verdict form, either 
1. general (most common, ‘choose one’ form – less to screw up) or 
2. special (more complex, multiple responses required) completed by jury
iv. Suits at common law have right to jury, this right is preserved for them (seeking legal remedy) but not for cases that would traditionally be tried in equity courts – actions seeking injunction, declaration, or equitable relief, for example, even though law and equity have been merged. 
b. JUDGMENT AS A MATTER OF LAW (JMOL, FKA directed verdict) and RENEWED JMOL (FKA judgement not withstanding the verdict, or JNOV)
i. JMOL:
1. Looks a lot like summary judgement – same basic framework, view most favorably to non-moving party

a. Undisputed facts accepted as true

b. Disputed facts resolved in favor of non-moving party

c. Impeached witness credibility resolved in favor of non-moving party

d. (Permissible) inferences drawn in favor of non-moving party

2. BUT Record for motion different 
a. Now record is trial record – Witness testimony, Exhibits, Admissions
i. No longer care about pleading allegations

ii. No longer care about summary judgement record

3. Same framework for all dispositive motions, timing and record different
4. Main Differences Between SJ and JMOL
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b. Interesting Difference: for SJ, court shall grant if standard met, but for JMOL court may grant relief to successful party

i. Why? Might want to wait and see what jury does. Different when jury is there in the room. How much efficiency gained at this point, pretrial money spent on discovery already. 

5. Why JMOL If not efficient?

a. Prevents bad jury decisions

b. PROS: Avoids unjust jury decisions, potentially saves some time and money
c. CONS: disregards jury verdict, costs of motion

6. NOTE: Judges are generally resistant to granting, caselaw says it should be difficult
7. TIMING OF JMOL
a. Rule 50(a): Judgement as a Matter of Law: 
i. “If

1. a party has been fully heard on an issue during a jury trial and 

2. the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, 

ii. the court may:

1. (A) resolve the issue against the party; and

2. (B) grant a motion for judgment as a matter of law against the party [if that issue is crucial for the party’s case].”

iii. In General. JMOL is possible if a party has been fully heard on an issue during trial
iv. Motion. A motion for JMOL may be made at any time before the case is submitted to the jury
8. CASE: Lane v. Hardee Food Systems: Wet floor issue at hardees. Customer slipped and claimed sign wasn’t up, asserted employee had negligently mopped floor and failed to give customers adequate warning. Hardee’s moved for JMOL after Lane presented case. Judge granted on the grounds that Lane failed to provide evidence that it was an employee, rather than a customer, that had left the water on the floor. 
a. Holding: Circumstantial evidence can be enough for reasonable jury to conclude it was a hardee’s employee, as opposed to a customer, that spilled the water (it was around the time they usually mopped floors). 
9. Case: Chamberlain v. Pennsylvania Railroad: Guy dies working on rail road yard. 3 witnesses right near him testify no collision of the cars occurred, P brings forth one witness who did not see, just heard loud noise and inferred that a collision occurred. Trial court directs jury to issue verdict for P, AC reverses, Sup Ct grants review. 
a. Holding: A plaintiff in a federal civil case does not offer sufficient evidence to go to the jury if that evidence allows for equal inferences that are inconsistent concerning a critical fact in the plaintiff’s case.
b. Might be that everything P’s witness said was true, but decedent still not killed by colliding trains
c. Witnesses inference directly conflicts with unimpeached witness testimony – Not really competing evidence/disputed facts here
i. But was court essentially weighing credibility of witness? Pretty close to the line here
ii. Renewed JMOL – 50(b)
1. “If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the motion.  

No later than 28 days after the entry of judgment … the movant may file a renewed motion for judgment as a matter of law…
2. NOTE: 50(a) motion MUST HAVE BEEN MADE for renewed JMOL motion
3. Why grant 50(b) but not 50(a)?

a. If JMOL goes up on appeal and is reversed, judgment just reinstated – no need for an entire new trial

b. Also, would prefer to have jury say that evidence is clear 
VI. POST-TRIAL
a. Post-Trial Motions: 3 kinds
i. Renewed JMOL (discussed above)

ii. New Trial

iii. Vacated Judgement

b. New Trial  - 59(a)(1): 
i. Reasons “for which a new trial has heretofore been granted in an action at law in Federal Court”  - 3 general categories 
1. Process Errors
a. Legal errors by trial judge

i. Incorrect jury instructions

ii. Incorrect evidentiary rulings

b. Attorney misconduct 

i. Improper argument

ii. Introducing or alluding to inadmissible evidence

c. Jury tampering 

d. Jury misconduct
2. Verdict Errors

a. Jury verdict contrary to “great weight” of evidence

3. Newly Discovered Evidence
ii. Differences between Motion for New trial – Verdict Against Great Weight of Evidence: 
1. Record consists of witness testimony, exhibits, and admissions (same as JMOL), BUT
2. No Longer look through rose colored glasses
3. Judge may view record somewhat like a “13th juror” who can prevent a unanimous verdict (hung jury). 

4. Judge may assess “weight” of the evidence, but should be reluctant to override jury decisions about witness credibility
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iii. How Wrong Must the Verdict Be?
1. New Trial/Weight of Evidence Standard - Close to More Certain of Jury Error (Similar to Renewed JMOL Standard)
a. “Firm and definite conviction” 

b. “Against the weight of the evidence.”

c. “Seriously erroneous result”

d. “Miscarriage of justice”
iv. CASE: Trivedi v. Cooper: Scientist fired from job. 3 theories – retaliation, failure to promote, and harassment. D did initial JMOL on first two theories, which was denied. Then did renewed JMOL on all three, also moved for new trial. 
1. Re: Renewed JMOL, Judge notes that since he didn’t make initial JMOL on harassment, that one was waived. For other two, judge notes jury clearly found P credible and that is sufficient basis for verdict
2. BUT re: New trial, 
a. Judge denies for failure to promote and retaliation, says not against weight of evidence. 
b. Judge alsodenies new trial on hostile work environment. Clearly disagrees, but since it hinged on jury eval of credibility doesn’t want to overturn
c. INSTEAD, grants on damages – this amount (700k) is to high, compares with precedent/prior awards from similar situations. Offers remittur (reduction of excessive verdict, in this case reducing award to 50k)
d. BUT Damages inseparable, therefore if P denies remittur, will have new trial on whole issue (this turns on whether witnesses are the same and whether questions are intertwined). 
v. Combining Renewed JMOL w/New Trial Motion
1. Same time frame usually same document “Tell me I win, in the alternative new trial”
2. If the Renewed JMOL is denied, rule on the new trial motion
3. If the Renewed JMOL is granted, conditionally rule on the new trial motion
a. “Judgement as a matter of law granted for D, notwithstanding the verdict. But if I am reversed on that issue, then I will [choose one] 
i. Hold a new trial
ii. Reinstate the verdict
b. If JMOL appealed, court of appeals will also rule on the conditional ruling on a new trial motion
4. Contrary to great weight of evidence – argument gets made a lot, but doesn’t get granted a lot. 
vi. Process Errors: 
1. Jury Should Decide Based on Proper Inputs
a. Proper: Evidence, Argument, Instructions
b. Improper: Bribery, Threats, Improper Argument, Incorrect Instructions, Facts Outside the Record
2. Motion for New Trial – Process Errors 59(a)
a. Record for Motion: 
i. Trial Record (Witness testimony, Exhibits, Admissions)
ii. Additional Evidence (As needed, Witness testimony, declarations, exhibits)
b. If Necessary to motion, Judge must find some facts
c. Depending on record, court may:
i. Accept undisputed facts as true
ii. Make Factual findings, through evidentiary hearing if needed
d. Grant motion depending on the standards for that motion (consult caselaw). 
vii. Rule 60(b): Relief from Judgement (aka Motion to Vacate or Reopen)
1. RULE: 
a. “On motion and just terms, the court may relieve a party … from a final judgment, order, or proceeding for the following reasons:

i. (1) mistake, inadvertence, surprise, or excusable neglect; 

ii. (2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b); 

iii. (3) fraud … misrepresentation, or misconduct by an opposing party; 

iv. (4) the judgment is void; 

v. (5) the judgment … is based on an earlier judgment that has been reversed or vacated; … ; or 

vi. (6) any other reason that justifies relief.”
2. Timing of Rule 60(b) Motions
a. 60(b)(1) – (3): 28 days after judgement – 1 year after judgement
b. 60(b)(4) – (6):28 days after judgment – “within a reasonable time”
3. Misc: 

a. Very hard to get verdict vacated

b. 60(b)(4) Void means not proper notice given to D

4. Motion to Vacate Judment: 
a. Record for Motion: 

i. Record below

1. Trial record 
(if case was tried)

2. Dispositive motion record (if case resolved without trial)
ii. Record below

1. Trial record (if case was tried)

2. Dispositive motion record (if case resolved without trial

b. If Necessary to motion, Judge must find some facts
c. Depending on record, court may:
i. Accept undisputed facts as true
ii. Make Factual findings, through evidentiary hearing if needed
d. Grant motion depending on the standards for that motion (consult caselaw). 
5. CASE: Karak v. Bursaw Oil: P sued in fed court alleging violations of federal petroleum marketing practices act. TC concluded business was not covered by the act and dismissed. P never appealed. Instead, some time later moved for relief from judgement on grounds of newly discovered evidence (60b2) and misrepresentation (60b3). Denied, he appealed but appeal also denied.
a. 60b2 - Newly discovered evidence was a new declaration. However, it was from a guy he knew for years and who lived in the area. Court notes that he may have actually had a case but that his delay in contacting him doomed his request. Did not provide convincing explanation as to what he could not have proferred this crucial evidence at an earlier stage. Only effort was a declaration from his prior atty saying he did not know of person, but this was irrelevant, issue is whether someone on P’s side knew of the witness, not just whether the atty knew
b. 60b3 – Two Prerequisites for Misrepresentation:
i. Must Demonstrate by clear and convincing evidence, and
ii. Must show that the misconduct foreclosed a full and fair preparation or presentation of the case. 

Court finds P is overstating degree with which new evidence conflicts with prior statements made by D. Court finds at best, it merely shows conflict in evidence. Furthermore, even if misconduct, misstatements did not inhibit him from fully and fairly preparing his case. Burden on his end to make this showing, absence of such explanation is fatal. P had variety of discovery measures to obtain info, and had he done so properly he could have easily discovered misstatements. 
c. APPEALS
i. General Info: 
1. Purpose of An Appeal: Correct legal errors that occurred in the trial court
2. An Appeal is Not a New Trial: 
a. OK to phrase arguments differently or cite different authorities, but not OK to introduce wholly new theories for reversal

b. Appellate court may affirm on any basis supported by the trial record, even if it relies on a new legal theory

c. Exception:  Subject Matter Jurisdiction (SMJ) may be raised for first time on appeal, even if not argued below

i. Occasional exceptions are possible to allow reversal on new arguments in extraordinary circumstances, Book @1178, but don’t count on it.
3. Appeal to second level of court system is an Appeal as of Right, while appeal to highest level (Sup Ct) is a Discretionary Appeal (court choses whether to accept review)

4. Same three brief structure as on a motion in Trial Court

a. Not always oral arguments, court decides if oral arguments necessary to make decision

5. Appeal starts w/notice of appeal – simple 1 page form, nothing to write up
a. “In a civil case, [subject to some exceptions], the notice of appeal … must be 

i. filed with the district clerk 

ii. within 30 days after the judgment or order appealed from is entered.” 
Federal Rule of Appellate Procedure 4(a)(1)(A)
b. Can be informal (even handwritten)

6. Must submit notice of appeal w/on 30 days after judgment or order entered
ii. Appeal Topics: 
1. What May Be Appealed

a. Reviewability

i. Prejudice (TC decision must hurt you)
ii. Preservation (in trial court) (has to be issue raised in TC)
iii. Presentation (to appellate court) (must argue it to AC)
b. Finality (when may I appeal)
2. Deciding the Appeal

a. Standards of Appellate Review
3. PREJUDICE: 

a. Harmless Error: “At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party's substantial rights.” Fed. R. Civ. P. 61, 28 U.S.C. §2111 (same language regarding appeals)
b. Only a party “aggrieved” by a trial court decision may appeal
c. CASE: MacArthur v. UT Health Center: 5 initial claims against 3 D’s, only argued 1st 3, TC instructed on 1st 3. P argues should have instruction on #4, but TC says she failed to argue. She is denied on 1 and 2, but wins 65k on #3 against only 1 D. P moves for partial new trial on 1 and 2, denied. D renews motion for JMOL, denied. Appeals, but only argues on #5 in brief, never presented or objected on this claim at TC level. 
i. AC finds that if she wanted #5 to be addressed she should have argued and objected to lack instructions on #5. Also finds she didn’t effectively appeal unfavorable ruling on partial retrial request denial at TC level since she didn’t argue it in brief. 
4. FINALITY: 
a. “The [US] courts of appeals … shall have jurisdiction of appeals from all final decisions of the district courts…”
28 .S.C. § 1291
b. General Rule: General Rule: A final decision “ends the litigation ... and leaves nothing for the [trial] court to do but execute the judgment.” Catlin v. US, 324 U.S. 229, 233 (1949) – but a handful of exceptions exist
c. Policy Against Piecemeal Appeals – shouldn’t waste time appealing every minute issue, you might win in the end regardless so wait for final decision
d. CASE: Liberty Mutual Ins. Co. v. Wetzel: P brought suit against Liberty alleging insurance benefits and maternity leave violated Title VII of civil rights act. Requested injunctive relief ordering Liberty to cease its discriminatory practices and establish non-discriminatory practices and damages including back pay and exemplary damages. The district court found for Wetzel but granted none of the requested relief. Liberty appealed to the court of appeals, which affirmed the district court’s judgment, and then petitioned the United States Supreme Court for certiorari.
i. HOLDING: District court ruling not appealable because it does not finally dispose of any of Wetzel’s requests for relief, remedies not decided
ii. NOTE: Set forth single claim, with multiple prayers for relief. If multiple-claim action, a decision on a specific claim can be appealed under 54(b), which allows a court to enter judgment on fewer than all of the claims in a multiple claim action. Cant appeal on injunction because it hasn’t actually happened yet. 
iii. RULE: A finding of liability that does not finally dispose of the plaintiff’s prayers for relief is not appealable to the court of appeals.
iv. Exceptions to Final Decision Rule Considered in Liberty Mutual:
1. Partial Judgment – Rule 54(b)

a. Trial court:  “Part of the case is over, and I will allow you to appeal that part while the remainder stays here.”

2. Appeal of Injunctions – 28 U.S.C. § 1292(a)(1)

a. Trial Court:  “Here is a ruling on an injunction (including pretrial injunctions).”

3. Certified Questions – 28 U.S.C. §1292(b)

a. Trial court:  “I need guidance from the court of appeals before proceeding further on this case.”  PLUS

b. Court of Appeals:  “We agree to decide that issue on interlocutory appeal.”
5. How Wrong Must the Trial Court Decision Be? 
a. We would have ruled differently, but TC decision was permissible – Affirmed

b. The TC decision is undoubtedly wrong – Reversed

c. Defer to TC on facts because not as familiar, didn’t hear testimony

d. De Novo on legal questions, have more time, more briefing, 3 judges reviewing

e. Standards of Appellate Review: (Top  - Most Deference to Least on bottom)
	Standard
	When Used
	Description

	Clear Error
	For factual findings
	Court of Appeals defers to trial court unless the error is unmistakable

	Abuse of Discretion
	For judgment calls with a range of correct answers
	Court of Appeals defers to trial court unless it “abused” its discretion by going outside acceptable bounds

	De Novo
	For pure legal questions with only one correct answer
	Court of Appeals gives no deference to trial court decision


d. CLAIM PRECLUSION
i. General:
1. Preclusion - Hyper Simplified Definition: A person is precluded from 
re-litigating certain things when there has already been one fair opportunity to litigate.
2. Preclusion is from common law traditions: developed at state level by judges
3. Rule Against Claim Splitting – bring all claims together into 1 suit
4. Two Types – Issue and Claim
a. Claim: Someone is precluded from asserting a claim in a subsequent lawsuit (FKA res judicata)
b. Issue: Someone is precluded from contesting particular issues in a subsequent lawsuit (FKA collateral estoppel)
5. Claim Preclusion is a defense, will come up in 2nd round of litigation
6. Would raise in early request for SJ (not failure to state a claim, also need to intro evidence of prior claim therefore SJ needed)
ii. ELEMENTS OF CLAIM PRECLUSION – A claim is precluded from Lawsuit #2 when: 
1. It is the “same claim” asserted in Lawsuit #1; and. 

2. Lawsuit #1 resulted in a “valid” and “final” judgment “on the merits”; and 


3. The claim is asserted by the “same parties”
ELEMENT 1
iii. Element 1 – “Could Have” been brought together. 
1. Factually Possible

a. The facts for both claims were available at the time of suit
i. Same time?

ii. Overlap in evidence?

iii. Can settle on everything if all brought together?
iv. Unfair to make D come to court twice?
2. Legally Possible

a. Court has jurisdiction over the claims

b. Court allows claims to be brought together in one action (joinder)
iv. Element 1: “Should Have” Been brought together: 3 Different Approaches

1. Transaction (Most Common)

a. Claims arise from the same factual occurrence

2. Same Evidence
a. Evidence proving the elements in Lawsuit 1 would also prove the elements in Lawsuit #2
3. Primary Rights/Same Harm (California rule)

a. Claims involve the same type of harm

4. CASE (Transaction Approach/Illinois) River Park, Inc. v. City of Highland Park: Sued in fed court for violations of constitutional due process rights over city not approving zoning for golf course, then buying it out from under them. Denied, appealed to circuit court, denied. Then files in state of Iowa on several different theories (tortious interference with business expectancy, breach of implied contract, abuse of governmental power). 
a. Court applies transactional approach. Since all claims arise out of just 1 story of wrongdoing, easy case under transactional approach. 

b. Maybe decided differently under same evidence rule. 

c. Benefits to transactional approach:

i. Efficiency

ii. Easier to deal with/understand – don’t need to analyze elements – 1 story or not?

d. Likely also precluded under California Same Harm – 1 harm (lost business opportunity)
5. CASE (Primary Rights/Same Harm) Boeken v. Philip Morris: Decedent sued for cig company causing his cancer, was awarded 5.5 mil compensatory and 50 mil punitive. Wife also sued alleging common law loss of consortium because of D’s wrongful conduct, but later dismissed w/prejudice (unclear why). After death, filed wrongful death action
a. Do claims involve same harm? Majority says yes – degradation of marriage

b. She argues spouse being disabled different than spouse being dead
i. Dissent notes she couldn’t even bring wrongful death claim at time she brought loss of consortium case, how can it be precluded if it couldn’t even be brought initially?

ELEMENT 2 – Valid and Final Judgement on the Merits

v. Element 2 – “Valid” Judgement
1. “Valid” does not mean “correct”

2. “Valid” means Court #1 had power to bind the parties to the dispute

a. All states require that Court #1 had personal jurisdiction over the parties

b. Most states do NOT require that Court #1 had proper subject matter jurisdiction
vi. Element 2 – “Final” Judgement
1. “Final” = trial court has entered final judgment

a. Same as the “final decision” rule of appealability

b. Pretrial or interlocutory orders are not “final” for preclusion purposes

c. In most states, trial court decision is “final” even if it is being appealed
vii. Element 2 – On the Merits - a decision in a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits
viii. Dismissals “On the Merits” Under Rule 41(b) (involuntary dismissal)

1. “If the plaintiff fails 

a. to prosecute or 

b. to comply with 

i. these rules or 

ii. a court order, 

2. a defendant may move to dismiss the action or any claim against it. 

3. Unless the dismissal order states otherwise, 

a. a dismissal under this subdivision (b) and 

b. any dismissal not under this rule [i.e., Rule 41]

i. except one for 

1. lack of jurisdiction, 

2. improper venue, or 

3. failure to join a party under Rule 19

4. operates as an adjudication on the merits.”
ix. Samples of some decisions considered “on the merits for claim preclusion
1. On the Merits:

a. Judgement After Jury Trial (Rule 58)
b. Judgement as a matter of law during jury trial – Rule 50(a)
c. Summary judgement as to all issues before trial – Rule 56

d. Dismissal for failure to prosecute or to obey court orders – Rules 16(f) and 41(b)

2. Not on the Merits: 

a. Dismissal for lack of subject matter jurisdiction  - Rule 12 (b)(1)
3. Maybe on the Merits
a. Dismissal for failure to state claim

i. Explanation: default is that it is on the merits. But judge can say it is w/o prejudice to allow them to reword considering Twiqbal. Will depend on dismissal. 
4. Any dismissal outside Rule 41 dismissals are on merits w/3 exceptions
x. CASE: Richards v. Jefferson: Bedingfield sued saying count tax violates state law, but he loses. Then P brings suit with same claim. Jefferson County argues claim preclusion. 
1. SCOTUS: It would violate US Constitution (due process) to preclude Richard’s claims on these facts. 

2. Plaintiffs may not be bound by a judgment in an earlier action if the plaintiffs were not: (1) parties to the earlier suit, (2) given notice and an opportunity to be heard, or (3) adequately represented by existing parties.
3. But how many times is D required to litigate this? Chance for inconsistent rulings?
a. Stare decisis – even if they don’t lost on claim preclusion, they lose on the merits so this is not a big problem. People wont keep bringing suits they know are losers. 
ELEMENT 3 – SAME PARTIES

xi. Element 3 – “Same Parties”
1. Parties are the same if: 

a. The claimant asserts the claim against the same defending party

b. Includes those “in privity” with either (in the same shoes)

xii. CASE: Taylor v. Sturgell: Herrich asked for manuals for old planes in FOIA request to FAA, but denied because they contain trade secrets. Then Taylor, an acquaintance of Herrich, also brings suit for manuals. 
1. SCOTUS rejects, finding it is not efficient. More complex to determine privity through virtual rep test courts were using than to just decide case on the merits. 
2. A claim cannot be precluded if the previous litigant is a different party and there is no legal relationship between the current and past litigants.
xiii. The Federal Approach to Nonparty Preclusion (The “in privity” Concept)
1. Agreement to be bound by the earlier result (e.g., test case)

2. Preexisting legal relationships (e.g. successor in interest)

3. Adequate representation in recognized settings (e.g., class actions, trustees)

4. Effective control of earlier litigation (e.g., insurance)

5. Relitigation by an agent or proxy on behalf of claimant

6. Special statutory systems (e.g., bankruptcy, probate)
2 and 3 come up most frequently

xiv. Re: #3 Above: What makes Adequate Representation OK?
1. Claimants’ interests are aligned

2. In first action, someone was protecting subsequent claimants

First claimant understood it was acting on behalf of 

others


OR

Court took steps to protect 

interests of the absent

party
3. (Sometimes) subsequent claimants had notice
xv. Compulsory Counter Claims: 
1. Traditional common law approach – not required to bring counter claim, D can bring separate claim later. 

2. But now, under Rule 13(a) and in large # of state jurisdictions you are required to make counter claim. 
e. ISSUE PRECLUSION
i. General
1. Issue preclusion requires actual litigation of the issue
2. While claim preclusion is a defense (shield), issue preclusion can also be used offensively and defensively
3. Can move for rule 56 motion for partial SJ on issue – judge says D precluded from contesting the issue
4. Could also raise it in complaint, but typically would still need to raise it on SJ
5. Might resolve whole case/dispose of claim if issue if it is a required element, or just resolve some, but not all issues related to the claim
6. Two Main Goals Behind Structure of Issue Preclusion:
a. Want to make sure we are being fair to precluded party
b. Want to feel confident that decision on issue in 1st suit was the correct decision. 
ii. ELEMENTS OF ISSUE PRECLUSION: 

1. A party may be precluded from relitigating an issue in Lawsuit #2 when:

a. Lawsuit #2 involves the “same issue” as Lawsuit #1; (consider relevant facts AND governing law)
b. Lawsuit #1 ended in a “valid, final judgment”; (same as for claim preclusion)
c. The issue was “actually litigated and decided” in Lawsuit #1; 

d. The precluded party had adequate “opportunity and incentive to litigate” in Lawsuit #1; and 

e. The decision on the issue was “essential” to the judgment in Lawsuit #1
iii. CASE: Felger v. Nichols: Nichols sued P originally to get atty fees. As part of his argument as to why he didn’t wane to pay atty fees, P argued that services were unsatisfactory but court found in favor of Nichols. Then P brought suit for legal malpractice, Nichols filed motion for SJ on the ground the TC had considered claims and found in Nichols favor in earlier suit by awarding him atty fees. 
1. No claim preclusion: different claimant, different claim
2. BUT issue preclusion:

a. Issue: Was Nichols legal representation adequate

b. This was an affirmative defense raised by felger, but the defense lost in the first suit. 

iv. Element #1: Lawsuit #2 involves the “same issue” as Lawsuit #1; 
1. This is usually relatively clear, but consider relevant facts AND governing law

2. Note different standards of proof in civil (preponderance of evidence) and criminal (beyond a reasonable doubt) – this will impact whether issue preclusion applies (a finding in civil may not be transferable to criminal because of higher standard of proof)

3. Also if civil case is first, gov not bound since they were not a party in the civil case

v. Element #2:  Lawsuit #1 ended in a “valid, final judgment”; 
1. same as for claim preclusion
2. Goes to reliability 

3. On the merits not included for issue preclusion. Why? In claim preclusion, truing to assess whether the party could/should have litigated. Some litigation is required for issue preclusion. 

4. How can you tell if case has been litigated? 

a. Look at lawsuit #1 record and evidence, necessary info will come out. 

vi. Element #3: The issue was “actually litigated and decided” in Lawsuit #1

1. How can we tell if an issue was actually litigated?

a. Record and evidence

2. On the merits not included for issue preclusion. Why? In claim preclusion, truing to assess whether the party could/should have litigated. Some litigation is required for issue preclusion. 

3. How can you tell if case has been litigated? 

a. Look at lawsuit #1 record and evidence, necessary info will come out. 
4. Actually Decided?

a. Bench Trial

i. Written findings of fact (see rule 52(a)

b. Jury Trial

i. Special Verdict (see rule 49)

ii. General Verdict

c. Hypo: Medial malpractice case. Issues: Dr negligence, damage occurred in amount of 100k. D raises SoL defense. If D wins on general jury verdicr, we don’t know what is decided, whether the SoL defense won, whether Dr wasn’t negligent, etc. 

vii. Element #4: The precluded party had adequate “opportunity and incentive to litigate” in Lawsuit #1
1. The precluded party must have been a party in Lawsuit #1 (or in privity with such a party)
a. If not a party, no opportunity to litigate

2. Rules vary on whether party asserting issue preclusion (precluder) must also have been a party

a. MAJORITY RULE: Non-mutual issue preclusion – preclude not required to have been party to Lawsuit #1

b. MINORITY RULE: Mutual issue preclusion – Precluder must have been a party to lawsuit #1

3. Hypo: Small claims court case for less than 5k damages, no discovery, no expert witnesses, no lawyers. Case with same issue brought for 1.5 mil for bodily injury. 

a. No fair opportunity in small claims court

b. No adequate incentive in small claims court (small monetary amount at stake)

c. THEREFORE, no issue preclusion. 

viii. The decision on the issue was “essential” to the judgment in Lawsuit #1

1. Issue MUST have affected the outcome of Lawsuit #1

2. Want to make sure sufficient thought went into it. 

ix. CASE: Cambria v. Jeffery : Jeffery (defendant) sustained injuries in an automobile accident involving Cambria’s (plaintiff) servant. In a prior action, Jeffery sued Cambria in a district court to recover for his injuries and damage to his automobile, alleging that the accident was caused by Cambria’s servant’s negligence. However, in that case, both parties were found to have been negligent. As a result, judgment was entered in favor of Cambria. Thereafter, Cambria brought this action against Jeffery for negligence, seeking recovery for the damage to his automobile from the accident. At trial, the jury returned a verdict in favor of Cambria, but the judge entered a verdict for Jeffery on the grounds that the prior judgment had adjudicated that Cambria had also been negligent. Cambria appealed.
1. RULE: issue preclusion does not apply unless the issue was necessary to the prior judgment. In other words, issue preclusion only prohibits the litigation of an issue that was the basis of the relief, denial of relief, or other ultimate right established by an earlier judgment.
2. Laymens terms: Finding that Cambria’s servant was negligent not essential to first ruling – since Jeffrey was negligent, he lost (in this jurisdiction, if you were even a little negligent you could not win). Therefore finding re: cambria’s servant’s negligence not preclusive, requires relitigation

x. CASE: Panniel v. Diaz: P was in car accident w/ambulance. In dispute w/her insurance company over PIP benefits it was determined foot injuries causally related to accident by arbitrator. Then she sued driver of ambulance/hospital for negligence using offensive issue preclusion on issue of whether injury related to accident, insurance company for driver/hospital same as her own (privity). All elements are met. 

1. Court finds arbitration can be preclusive as long as there was adequate incentive and opportunity to litigate. 

2. HOWEVER, note rule says issue MAY be precluded if all elements met, not must. Court says its not really fair to do that here, not right thing to do. Hospital/Diaz were not involved in first case, may have had incentive to fight harder.
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