CALIFORNIA CIVIL PROCEDURE
1. Classification
a. Classification & Reclassification
i. General state/federal distinctions

1. State courts are courts of general jurisdiction (and since they can hear both federal and state cases; they are courts of concurrent jurisdiction) while federal courts are courts of limited jurisdiction

2. Federal courts have exclusive jurisdiction if enumerated by statute (e.g. bankruptcy, patent).
3. State courts have exclusive jurisdiction in matters of probate and family.
ii.  In CA court, cases are treated either as limited civil cases (amount in controversy does not exceed $25,000 under CCP § 85) or unlimited civil cases (under CCP § 88).
iii. CCP § 403.010-090 governs reclassification

1. § 403.030: state system allows cross complaints to state an amount in controversy (unlike the federal system), which can reclassify an action through “aggregation”.

a. If the counter complainant does not pay fee then court will dismiss the cross-complaint; this is typically a procedural dismissal e.g. without prejudice.

2. § 403.040: reclassification requires a party to amend the pleading (party must also file a motion for reclassification within time allotted to amend or respond to pleading; court can also raise this sua sponte)
2. Personal Jurisdiction

a. Generally: power of the court to render a binding judgment on a defendant; a judgment without personal jurisdiction is void; if a court has personal jurisdiction then defendant must have a meaningful relationship with the forum.

b. Policy concern: unfair surprise to defendant.

c. Key part of analysis: examine defendants contacts with the forum.

d. Traditional bases: domicile, tag, in rem (claim arises out of or relates to defendant’s property).

e. ANALYSIS

i. Long Arm Statute

1. § 410.10: “A court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the United States.” (Due Process Statute).

2. Satisfying 2) minimum contacts and 3) reasonableness satisfies due process and thus satisfies the statute.

ii. Meaningful Contacts

1. Specific: Plaintiff’s claim arises from or relates to Defendant’s contacts with the forum

2. General: Defendant is so present in the forum that Defendant can be sued for any claim in the forum; looks like domicile. (satisfies reasonableness automatically).
iii. Reasonableness (this becomes a rebuttable presumption if 1 and 2 are satisfied).

1. Balance of plaintiff’s interest in litigating in this particular forum, burden this created on the defendant, interests of the forum state, and interest of the judicial system as a whole.
f. Application

i. Plaintiff should not mention personal jurisdiction in the complaint.

ii. Personal jurisdiction should be defendant’s first challenge

iii. CCP § 418.10: motion to quash service of summons

1. Defendant must file at the same time as or before filing the answer; or can file simultaneously as the same document.

2. Motion to quash is a special appearance under CCP § 1014, which lists types of general appearances

3. If the motion is denied, then defendant must appear within 10 days after notice of order.

4. The only way to challenge an order of the court denying motion to quash for lack of personal jurisdiction is a petition for a writ of mandate (extraordinary appeal process) which must be filed within 10 days after service of order

5. Defendant has pleading burden to show that she does not have minimum contacts but has no burden of proof

6. Plaintiff has pleading burden + burden of proof in the form of an opposition motion to show: 1) long arm statute and 2) minimum contacts then burden shifts to defendant to show that there is not 3) reasonableness

7. No court has said there is an official standard for opposing motion to quash

8. If plaintiff has minimal evidence plaintiff can request limited jurisdictional discovery

iv. Analysis is mostly the same in federal and state court.

v. International Shoe: established minimum contacts test, which, if satisfied, carries a rebuttable presumption of reasonableness

1. Factors should process on a sliding scale

vi. Calder: effects test

vii. Purposeful availment: anything defendant does to avail itself of the benefits/protections of the forum, thus connecting itself to forum (type of minimum contacts/meaningful affiliation)

g. Bristol-Meyers Squibb Co. v. Superior Court
i.  600 consumers (86 of whom resided in CA) sued a manufacturer which resides in NY)  of the pill (“Plavix”) in a mass tort/products liability action in CA; defendant filed a motion to quash for lack of personal jurisdiction.
ii. Defendant sold 187 million pills in CA alone, but this is not connected to nonresidents’ claims.

iii.  State supreme court: found that there was personal jurisdiction when it employed a sliding scale approach to minimum contacts (“the strength of the requisite connection between the forum and the specific claims at issue is relaxed if the defendant has extensive forum contacts that are unrelated to those claims”)
iv. Contacts are not enough for general jurisdiction because the only contact was distribution and advertising
v. SCOTUS rejects state’s sliding scale approach to specific jurisdiction, saying is “resembles a loose and spurious form of general jurisdiction”
vi. Holding: court has specific jurisdiction with respect to resident plaintiffs but NOT the nonresident plaintiffs

vii. Dissent: its actually more inconvenient for defendant to litigate separate claims to be tried in multiple forums; thus, it’s reasonable to consolidate; defendant’s conduct is materially identical with respect to both resident and nonresident plaintiffs. Reasonableness: defendant has interest in consolidated litigation and forum state has an interest in regulating out of state entities.
viii. Grossi: we could have connected nonresident’s claims with CA since the CA distributor that defendant uses is nationwide. It’s possible that jurisdictional discovery could have shown that nonresidents got the pills from CA.

1. CA courts typically require (for personal jurisdiction): 1) statute; 2) personal availment [such that Defendant could not claim unfair surprise]; 3) relatedness/specific jurisdiction; 4) reasonableness

h. Zehia v. Superior Court (strong affiliation)
i. Relative of a CA resident harasses the resident’s potential boyfriend online; victim then sues the non-resident (Michigan resident) for defamation;
ii. Determinative fact: defendant created a fake account and targetted a CA resident (claim arises from the activity); Although defendant denies that he did this; Plaintiff’s counsel was able to find all of the necessary information online.
iii.  Defendant argues that he did not target the forum because the conduct could only harm a small amount of californians
iv. Court does not discuss the connection between defendant’s conduct, the forum, and plaintiff’s claim (nor does it use the effects test)
v. Holding: motion to quash denied.  

i. Pavlovich v. Superior Court (weak affiliation)
i. Company which acquired the technology that protects copyrighted material on DVD’s sued Defendant for trade secret misappropriation; Defendant is the owner of a website who posted online a program that allows users to circumvent the technology.

ii. Before the suit Defendant received a cease and desist letter and someone online informed Defendant of his unlawful conduct and that it would affect the DVD industry

iii. Defendant did not know who Plaintiff was

iv. Defendant had a passive website that did not interact with users or consumers

v. Defendant’s affiliation: knew conduct would affect the forum state

vi.  Holding: motion to quash granted: 1) Defendant’s conduct did not target Plaintiff and 2) Claim didn’t arise from Defendant’s targeted conduct
vii. Similar to the mechanical analysis emnployed in Bristol Meyers
viii. Dissent: there was intentional conduct that harmed the forum
j. Burdick v. Superior Court (middle ground amount of affiliation)
i.  California resident sues illinois resident for allegedly defamatory statements defendant company’s consultant posted on facebook acting as a corporate consultant.
ii. Defendant said that Plaintiff lost medical license and was charged with domestic violence
iii. Defendant filed a motion to quash, which was denied in trial court; court of appeal reversed

iv. Court uses Calder test: 1) intentional tort; 2) targetting the forum; 3) the brunt of the harm is felt in the forum (and the defendant knew this).

v. Holding: not enough evidence that defendant targetted the forum. Defendant’s conduct must create a connection with the forum.
vi. Defendant in Zehia used this argument but it failed

vii. Type of evidence needed: an audience from the forum state or Defendant had advertising that targets forum residents.

k. Takeaways

i. General rule: stronger the contacts; harder it is to rebut reasonableness.

ii. Lower court version of the effects test: 1) intentional tort; 2) aimed at the forum state; 3) with knowledge that the brunt of the harm is felt in the forum

iii. The effects test is one way to determine personal jurisdiction (especially used when defendant is out of state)

iv. Effects test as interpreted by lower courts applying Calder
1. Intentional tort

2. Aimed at the forum state

3. With knowledge that the brunt of the harm is felt in that forum


v. The stronger the contacts; harder it is to rebut reasonableness
vi. How do you address personal jurisdiction when the conduct is over the internet?

1. Pavlovich: weak affiliation

a. Defendant committed an intentional tort

b. Knew that brunt of harm would be in forum

c. But didn’t target forum

2. Burdick: middle ground

a. Defamation

b. Knew that brunt of harm would be in forum

c. The post addressed the plaintiffs

d. No targeting because post did not have a major CA audience or geographically specific ads
3. Zehia: strong affiliation

a. Court doesn’t do the Calder intentional tort analysis

b. Defendant argues that he didn’t target CA but court doesn’t care (targeting requirement disappeared???)

vii. Effects test is one way to determine personal jurisdiction (specifically when defendant is out of state)
3. Personal Jurisdiction & Service of Process 
a.   Hierarchy of methods
i. CCP § 415.20: you can use substituted service if you made a reasonable attempt at service (usually means trying 3 times and failing)

b. Inside CA

i. By mail via 415.30 or

ii. Personal service via 415.10; 
iii. Or (if reasonable attempt at personal service is made) then substituted service via 415.20; or publication 415.50 (must have tried in person first)

iv. Or on corporations to persons listed in 416.10; or substituted via 416.20 (here, there is no hierarchy of methods, you can do them in any order)

c. Outside CA

i. 415.40: can use all methods in the code or laws under the state where service is made via 413.10(b)
d. Outside US

i. 413.10(c): (defendant can be served according to laws of forum where defendant is served or the hague convention); if defendant challenges service (418.10: motion to quash) then plaintiff has burden of proving service was effective (417.10-417.20)
e. Rockefeller v. Changzhou
i. Plaintiff sued defendant after defendant allegedly breached a contract to form a company
ii. Contract was an arbitration agreement; provision in the memorandum of understanding stipulated that service was waived (thus submitting to personal jurisdiction via arbitration agreement)
iii. Both parties were sophisticated
iv. Defendant doesn’t show up to arbitration and plaintiff gets awarded $$$$ which defendant receives notice of; plaintiff petitions for enforcement of arbitration award but defendant specially appears to quash service
v. Defendant argues that service was improper because service in china must satisfy requirements in the Hague convention (which requires formal service)
vi. Issue: can citizens choose different method of service than what country ratified?
vii. Here, the forum provides a method for serving a defendant abroad (thus, the convention does not apply)
viii. Analysis (for when a contracted method conflicts with the Hague)
1. is the process formal? (under the law of the forum state)
2. Does the forum provide a method?
3. If not, then use the Hague convention method of service
ix. here, parties waived service in a valid agreement
x. policy: CA strongly favors arbitration
xi. “Holding that the Convention does not apply when parties have agreed to waive formal service of process in favor of a specified type of notification serves to promote certainty and give effect to the parties’ express intentions”
f. Yamaha 

i. consumer filed a products liability action against the American and Japanese subsidiary of a company
ii. Plaintiff served American company as an involuntary agent of the Japanese company

iii. The “agent” was a domestic subsidiary and exclusive importer of defendant’s products

iv. Issue: is the service proper?

v. Rockefeller: Hague convention rules only apply when forum does not provide an answer for a method (in the Code of Civil Procedure or jurisprudence)

vi. Here, CA offers a method for general managers of foreign defendants

vii. Cosper: agent doesn’t have to control defendant

viii. Rule: if a foreign defendant does business with an entity in CA; plaintiff may serve defendant by serving the entity in CA
ix. 416.10 authorizes a plaintiff to serve a summons on a corporation by delivering a copy of the summons and the complaint to the person designated as agent for service of process
4. Default & Default Judgment
a. Judgment rendered against a party served with a pleading/claim who fails to file a responsive pleading (answer, claim, counterclaim, crossclaim, within the time permitted)
b.  Elements
i. Time elapsed to file a responsive pleading; and

ii. Party did not file that responsive pleading

c. A default judgment is on the merits (thus resolves the claim)

i. A judgment on the merits addresses the substance of the claim (e.g. motion to dismiss for failure to state a claim)

ii. Things not on the merits: jurisdiction, venue

iii. However, procedural dismissals with prejudice are treated as on the merits

d. If party doesn’t file a responsive pleading, allegations in the complaint are assumed to be true e.g. admitted by the party

e. Policy consideration when addressing motions for default judgments: full dispositions on their merits

f. CCP § 585: default/judgment
i. Step 1: entry of default; step 2: default judgment

ii. Defendant has 30 days from filing of the complaint to answer
iii. Plaintiff then has 10 days to ask clerk to enter default; which the clerk must grant mechanically

iv. Defendant can no longer participate in the litigation

v. Plaintiff then has 45 days to file the motion

g. Analysis

i. Did defendant fail to file a responsive pleading or make a general appearance

1. §1014: appearances consist of answers, demurrers, motions (documents that accept the power of the court)

a. This is a non-exhaustive list; defendant appears when she submits to the court’s power

b. Motion to quash service is a special appearance

ii. Was the defendant served by summons or publication?

iii. Does the claim arise out of contract or judgment for recovery of damages?

1. In these cases, claim is mathematical, or the damages are sum certain so the clerk shall enter judgment (and thus has no discretion)

iv. For other actions, judge will grant potentially after a hearing (and thus has discretion)

h. § 473: relief from default

i. There can be relief from judgment if the default was because: 1) mistake, excusable neglect, inadvertence, or unfair surprise (the party’s mistake); or 2) service didn’t result in actual notice (473.5)
ii. Judgments regarding the ownership of property are separate

iii. (Party’s mistake or attorneys error fairly imputable to the client) Party is entitled to discretionary relief if the party offers evidence of mistake or neglect and attaches a proposed pleading within a reasonable time and no later than 6 months after judgment

iv. (Lawyer’s mistake) Party is entitled to mandatory relief if the attorney declares a mistake through a required affidavit and pays the necessary expenses

v. Party can also seek relief via motion if there was a clerical mistake (in this case there is a lack of personal jurisdiction)

i. McClain v. Kissler
i.  Marijuana growers sue the weed company they worked for on a breach of contract theory because of non-payment for services
ii. Agreement: plaintiffs were to live on site and care for the plants
iii. While the complaint was filed timely, defendant did not appear under § 1014 or file an answer
iv. However, defendant did participate in CMCs and inquired about a motion to quash
v.  At the CMC, court told plaintiff to proceed with default or face sanctions. Plaintiff then filed default. Defendant then filed motions and affidavits.
vi.  Defendant claims that the court’s CMC order was confusing and misinterpreted it to mean that the court was giving defendant a deadline to file an answer. 
vii. Trial court, using its discretion, denied defendants motion to set aside default because the conduct was not excusable.
viii. Defendant lied under oath about other cases she was litigating and argued that she was entitled to mandatory relief because of the lawyer’s mistake (she is representing herself). The court rejected this on the grounds that there are no dual parties in this action. The party was the attorney (pro se defendant, who was also the CEO of corporate defendant)
ix. Policy considerations: expediency, fresh evidence, getting cases to trial on time
x. Rule policy: § 473 attorney mistake provision is meant to protect clients
xi. court applies abuse of discretion standard to discretionary relief provision issue and de novo/substantial evidence to the mandatory relief provision issue.
xii. Gutierrez: in house counsel is not the company itself when assessing the mandatory relief provision
xiii. Statutory construction: excusable applies to the neglect, surprise, and inadvertence but the error cannot fall below professional standard of care
xiv. Policy: courts prefer to set aside defaults
5.  Standards of Review
a.  CA system: uses extraordinary writ procedure not used by the federal system, which causes more appeals
b.  The question (fact, law, mixed) before the court determines the standard of review
c. Trial court is in better position for managerial discretion because of experience, proximity to evidence and witnesses; and is thus in best position for fact finding.

d. Appellate courts are in better position to consider questions of law because of the panels (at least 3 judges)
e. Most deferential: abuse of discretion
i. Finding is only reversible if it is outside the bounds of reason; appeals court cannot substitute its judgment otherwise

ii. Finding must contain prejudicial error: decision that creates a miscarriage of justice

f. Middle-ground of deference: substantial evidence/clearly erroneous (questions of fact)

g. Least deferential: de novo (questions of law)

6. Venue, Forum Selection Clauses, & Inconvenient Forum
a. Venue: proper county to file an action
b. In a real estate action, venue is only proper where the property that is the subject of the action is located
c. ‘transitory’ actions are all other actions
d. CA courts have a policy toward looking to where the defendant resides for establishing venue
e. Unlike in the federal system, CA courts transfer not dismiss if venue is improper
f. CCP § 395: there is no hierarchy – proper venue can be found as venue that contains defendant’s residence or where the contract was signed
i. (b) concerns consumer goods contracts

g. 395.2: associations are to be treated like corporations

h. 395.5: venue for a corporation is where principal place of business is located or where the liability arises.
i. Court analyze criteria in favor of plaintiff

j. 398a: (proper or untimely) motion to transfer venue because of 397b-d)

i. 397

1. b. when there is reason to believe that an impartial trial cannot be had therein

2. c. when the convenience of witnesses and the ends of justice would be promoted by the change.

3. d. when from any cause there is no judge of the court qualified to act.

ii. Must transfer to a court with jurisdiction or the most accessible court.

k. 398b: motion (timely or improper/wrong)
i. 396b(a): action was filed in the wrong court (filed in wrong court but is maybe right)
ii. Action can stay in the court where it was filed or transfer in the interest of justice; can retain case after examining the defendants answer or plaintiff’s opposition

l. *** there are typically multiple proper venues

m. Battaglia
i. Distributor files a breach of contract action against the restaurant

ii. However, plaintiff sued in a venue different than the venue stated in a valid venue selection clause signed by both parties

iii. Defendant successfully filed a motion to transfer which was challenged via writ of mandate (under CCP 400)

iv. General acceptance (case court relies on): case was distinguishable because in that case there was only one valid forum, but here, there are more than one.

v. Rule: venue selection clauses are only invalid if it selects a venue not provided by legislature/code of civil procedure

vi. Policy: parties have the option of contracting for an agreeing on a venue

vii. Minority of courts say clauses are invalid

n. Jurisdiction: power of court to render a judgment binding on the parties

o. Venue: proper location where suit should take place

p. Both involve due process

q. While personal jurisdiction is a case by case basis, venue is analyzed ex ante, through statute

r. Forum non conveniens: case should be heard in a more convenient state or county

i. Test

1. There is an adequate alternative forum; and

a. There is a low threshold for adequacy: the alternative forum must provide plaintiff a remedy e.g. a lawsuit must be a possibility in that forum (court may ask defendant to waive objections to personal jurisdiction)

2. Balance of public (conflict of laws, congested calendars) and private interests (litigants/parties, access to court, and evidence)
s. Forum: state or county
t. Fox
i. Consumers file a products liability action against fox, who sold the consumers a bike part. Defendant is a California corporation while plaintiffs are Canadian citizens

ii. Plaintiffs bring suit in Santa Clara County, CA then initiate a similar action in Canada which includes doe defendants (tries to sustain 2 lawsuits)

iii. Defendant finds out and files motion under CCP 418.10a(2) (motion to stay or dismiss for inconvenient forum)

iv. Defendant admits personal jurisdiction but argues that Canada is a more convenient forum because of the pending litigation there

v. Analysis

1. Private interests: Fox wouldn’t be able to compel witnesses to testify

2. Public: avoidance of piece-meal litigation
vi. If case is dismissed or stayed because of inconvenient forum, plaintiff must refile in new forum

vii. Stay: court retains power just in case something goes wrong with the other forum

viii. Holding: court of appeal reverses trial court because it used the wrong standard (defendant did not have to show that plaintiffs chosen forum was ‘seriously inconvenient’ because plaintiff was a non-resident)
ix. Standard of review: suitability of alternative forum- de novo; ultimate ruling – abuse of discretion
7. Pleadings & Demurrers
a. System differences in Pleadings
i. Federal: notice pleading – providing enough factual material to put defendant on notice

ii. CA: fact pleading under CCP § 425.10 (which specifies the requirements for the content of complaint and cross-complaint)

1. Requirements:

a. Statement of facts constituting the cause of action in ordinary and concise language
b. Indication of damages sought, which pleader believes to be entitled
b. 425.10(b): in personal injury actions, plaintiff cannot indicate damages in complaint (protects defendant from meritless litigation)

c. 425.13: punitive damages against health care providers

i. Plaintiff must amend complaint to include punitive damages by way of a motion and supporting affidavits from experts showing merit
d. Demurrers
i. 430.10 (analog to motion to dismiss under FRCP)

ii. Two types: general and special

1. General demurrer: lack of jurisdiction, failure to state a cause of action (these don’t have the time constraints that special demurrers have)

a. 430.10(e): tests the sufficiency of the facts in the complaint (can file up through trial)

b. Special demurrers: uncertainty, lack of capacity (waived unless raised by special demurrer or affirmative defenses in answer)
e. Bockrath
i. Court provides a bright line rule: fact pleading standard for causation
ii. Engineer sues 55 defendants in an action for negligent exposure to cancer causing toxins while working at a plant

iii. Plaintiff pleads in his complaint that he came into contact with most of the defendants’ products

iv. Defendants demurrer: not enough factual material to know which product caused what (sustained by trial court)

v. CA supreme court agrees but remands to give plaintiff chance to amend

vi. Rule: to survive a general demurrer, plaintiff must allege that each defendants conduct was a substantial factor in causing plaintiff’s injury (to successfully plead causation)

1. 5 factors to meet this pleading standard:

a. That plaintiff was exposed to each of the toxic materials claimed to have caused a specific illness

b. Each product that caused the injury

c. As a result of the exposure, toxins entered his body

d. That plaintiff suffered from a specific illness, and that each toxin that entered plaintiff’s body was a substantial factor in bringing about, prolonging, or aggravating that illness, and

e. That each toxin that he absorbed was manufactured or supplied by a named defendant

vii. Court grapples with the imbalance of knowledge (between defendant and plaintiff)
viii. If one party knows more, plaintiff may use conclusory allegations and expect defendant to provide the necessary knowledge (doctrine of less particularity)

ix. In complex cases, plaintiff must allege specific facts
8. Pleadings & Amendments
a. CA system has a more developed practice of pleadings containing doe defendants (geared toward plaintiff being able to go forward with the litigation)
b. Amendment: a change a party makes to a pleading
c. Sham pleading doctrine: plaintiff may not avoid attacks raised in the demurrer by filing an amended complaint that changes or omits the allegations in the original complaint (without a satisfactory explanation)

d. Types of amendments: adding or striking a name of a party, correcting a mistaken name, correcting a mistake, adding a cause of action

e. Amendment is only allowed when no prejudice is done, and greater justice is served

f. Amended pleading replaces the original

g. Relation back doctrine: amended pleading is treated is filed at time of original pleading

h. Supplemental pleading: an addition to an original pleading

i. Court or parties can amend

j. CCP § 583.210(a): timing

i. After filing, plaintiff has 3 years to discover doe defendant’s identity

k. CCP 474: fictitious names

i. If plaintiff doesn’t know defendant’s identity and/or how defendant is connected to plaintiff’s injury, then plaintiff is allowed to sue them as a doe

l. Parties should always seek leave of court for amendments

m. However, under CCP 472, party can amend without leave before responsive pleading (CCP 1014) is filed
n. If the responsive pleading has been filed, parties can agree for party to amend or party can ask the court
o. Affirmative defenses

i. A defense that defeats an otherwise legitimate claim

ii. Brings forth material that does not belong in the plaintiff’s pleading

iii. i.e. statute of limitations: assuming everything in the complaint is true, it is too late.

iv. Affirmative defenses go in the answer

p. Norgart v. Upjohn
i. Woman who suffers from depression takes drug manufactured by defendant then commits suicide because of side effects of the drug

ii. Father sues 6 years later

iii. Issue: whether action was timely filed?

iv. Wrongful death actions carry a 1year statute of limitations

v. Rule: statute of limitations starts running when all of the elements of the cause of action occur.

1. Exception: discovery rule – accrual is postponed until plaintiff discovers or has reason to discovery causes of action

2. Discover means suspects a factual basis (that someone did a wrong)

vi. Fraudulent concealment: defendant’s fraud in concealing the cause of action tolls the statute of limitations until plaintiff discovers or should have discovered the cause of action.
vii. Defendant files a motion for summary judgment and argues statute of limitations (action is waived if action not filed within a certain time) applies

viii. Court held that plaintiff had one year to file the complaint and three years to find out who the defendant is
ix. Application of discovery rule: during deposition father said he suspected his daughter was wronged by the husband or doctor

x. Plaintiff only needs to suspect any kind of wrongdoing (policy toward encouraging early filing)

xi. Statutes of limitations have the purpose of protecting defendants from the stale claims of dilatory plaintiffs and stimulating plaintiffs to assert fresh claims against defendants in a diligent fashion

q. Fuller v. Tucker
i. Woman in surgery had paralysis
ii. Patient sued hospital; turns out the anesthesiologist caused the injury

iii. Plaintiff knew who the defendant was but was ignorant of the facts that gave rise to the cause of action

iv. Trial court’s analysis: apply duty under the statute of limitations for plaintiff to investigate the facts for doe defendants (incorrect standard)

v. Appellate standard: there is no active duty to find identity of defendants within the statute of limitations for the original cause of actions

vi. Under CCP 474, the relevant inquiry when the plaintiff seeks to substitute a real defendant for one sued fictitiously is what facts the plaintiff actually knew at the time the original complaint was filed.
vii. Ignorant of the name of the defendant means ignorant of defendants identity AND ignorance of the facts that give rise to a cause of action against that defendant.
9. Anti-SLAPP

a. CCP § 425.16: strategic lawsuit against public participation) (TO BE READ BROADLY)
i. Statute gives a party the ability to file a motion to strike claims related to the exercise of free speech and right of petition in connection with a public issue from a pleading filed against them
ii. A party prevails on this motion when the cause of action: 1) arises from defendants protected activity and 2) is unmeritorious
iii. If the party is a defendant, then the motion should be filed after the answer
iv. 425.16(e): list of protected activities
1. Written or oral statement or writing made before a legislative, executive, or judicial proceeding or any other proceeding authorized by law
2. Any written or oral statement or writing made in connection with an issue under consideration or review by the above-listed proceedings
3. Any written or oral statement or writing made in a place open to the public or a public forum in connection with an issue of public interest
4. any other conduct in furtherance of the exercise of the constitutional right of petition or the constitutional right of free speech in connection with a public issue or an issue of public interest
v. 425.16(f)
1. motion must be filed within 60 days of service of the complaint ( + extension for good cause
vi. 425.16(b)(1)
1. Standard for granting the motion: defendant must show suit is an action arising from exercise of free speech in connection with a public issue
2. Then the burden shifts to plaintiff who must show a reasonable probability of prevailing on the merits
3. Person means persons, corporation, or public entity
vii. 425.16(b)(2): party must provide written evidence in support of motion
1. Evidence must be reducible to admissible evidence (this includes evidence plaintiff needs to bring forth when showing reasonable probability of prevailing)
viii. 425.16(g)
1. Discovery is to be stayed when the motion is filed (for the entire proceeding); this stops the litigation and prevents defendant from expending resources
2. Court are usually unwilling to grant discovery extensions given that stay is required
3. Opposing party can request discovery if it shows “prevailing” but courts are not generous here (otherwise would frustrate the policy of the rule)
ix. While a general demurrer attacks the legal sufficiency of the complaint, anti-slapp motion is closer to a motion for summary judgment (because it requires evidence)
x. The motion triggers an analysis of evidentiary sufficiency
xi. Both parties must provide evidence in the form of affidavits and exhibits
xii. strong policy concern: promote the right of persons to engage in free speech
xiii. parties’ burdens
1. moving party can show
a. defendant engaged in protected activity; and
b. plaintiffs claim arises from that activity; and
c. 425.17(b) and (c) don’t apply
2. Opposing party can show
a. Reasonable probability of prevailing on the merits (prima facie showing); or
i. Allegations are taken as true and court does not weigh the evidence (cannot follow ‘tastes’/ judge will only rule on points of law): construed in favor of plaintiff  
ii. Party can still prevail if there are doubts
b. 425.17(b) and (c) apply
xiv. 425.16(c): prevailing party shall get attorneys’ fees and costs (opposing party can only get them if they show motion was frivolous)
1. Not discretionary: court must grant
xv. 425.16(i): decision is immediately appealable
1. If motion is granted, plaintiff gets no leave to amend
2. Before appealing, party can file motion for reconsideration
3. Exception to general rule that interim orders (orders on cases in which other claims continue) are not immediately appealable
xvi. Murray v. Tran
1. Financial disagreement between two dentist partners leads to lawsuit regarding allegedly defamatory statements
2. Murray sues Tran for defamation
a. Statements were made regarding plaintiff’s substandard dental care to: partners attorney, one of Tran’s employees, a retired dentist, Plaintiff’s employer, and staff
3. Each statement is considered a separate claim subject to a motion to strike
4. Tran filed an anti-slapp motion which the trial court granted
5. on appeal, defendant argues that these statements are protected activity because they are speech on an issue of public interest (not all speech is protected by anti-slapp)
a. defendant argues that the topic concerns substandard dental care, a public safety concern
6. elements of defamation
a. statement that arises from cause of action
b. made to a third party
c. that injures plaintiff
7. opposition: plaintiff provided declarations and letters to show that the statements do not fall under 425.16(e) (e(4) in particular)
8. protected activities under (e)
a. written speech before a proceeding
b. statement related to a proceeding
c. statement in a public forum about a public issue
d. statement that affects a public issue ( but can be uttered in private; catch all)
9. e(4) specifically means conduct: 1) in furtherance of free speech; and 2) in connection with a public issue or issue of public interest
10. Court, in using the test established in On Film (which interprets e4), states that the content of the speech MUST: 1) be of general interest; and 2) must contribute to the public conversation
a. **harder for statements uttered in private to meet the standard
11. Court finds that while all of the statements are of general interest, only the statement made to plaintiff’s employer contributes to the public conversation (employer has control over patients and is in a position to protect the public good as a result of the statement- statement is less private); statement was a warning to protect the patients
12. Policy: system is allowing defendant to protect the public
b. 425.17 (TO BE READ NARROWLY)
i.  Anti-slapp does not apply to actions that fall under (b) or (c); reactive to suits filed under 425.16
ii.  Motion practice: moving party should probably address (b) and/or (c) because of space left in reply
iii. Non-moving party has burden to show that (b) and/or (c) apply
iv. CA supreme court held that 425.17 is different from 1021.5 (PAGA) which is a fee provision with no “same relief” provision.
v. (a): legislative intent to limit/counter the abuse of anti-slapp motions
vi. (b): public interest exemption 
1. Action must be brought solely in interest of the public or on behalf of general public
2. Plaintiff seeks no relief greater than or different from relief sought for general public or class (courts are demanding on this) (this does not include attorneys’ fees)
a. Plaintiff can have no personal stake; no benefit different from what public is getting
b. The relief plaintiff is seeking will show whether the action is brought in the public interest (relief must be the same)
c. i.e. money damages are usually personal unlike injunctive or declaratory relief
3. Action, if successful, would enforce an important right affecting the public interest, and would confer a significant benefit, whether pecuniary or nonpecuniary, on the general public or a large class of persons.
a. Public interest: actions brought for the good of the public; action sought to secure a public benefit
4. And private enforcement is necessary and places a disproportionate financial burden on the plaintiff in relation to the plaintiff’s stake in the matter. 
a. Private enforcement: plaintiff must get less than what plaintiff pays (disproportionate financial burden)
5. *****some courts treat these as 4 separate elements or as three elements that if satisfied satisfy the first.
vii. (c): business activity/commercial speech exemption (also applicable to business advertising)
1. Action must be against person primarily engaged in the business of selling or leasing goods or services
2. Regarding a statement (of fact) regarding sale of persons or competitor’s goods, services, or operations with goals or promoting a business
3. And Where the intended audience is the customer or someone likely to relate to or influence a customer
a. Rationale: keeping public informed about goods and services
b. ** must be a representation of fact
viii. Order is not immediately appealable when it denies motion to strike under (b) or (c)
ix. (d): enumeration of instances in which (b) and (c) don’t apply and thus 425.16 does
1. Includes cases against persons disseminating ideas in books, journals, etc., while engaged in the gathering, receiving, or processing of information for communication to the public
2. And cases against persons involved in the dissemination of news or artistic or political work
a. Policy: one of the aims of anti-slapp is to protect news and artistic work
b. If an action could fall under 425.17(b) or (c) but falls under (d) 425.16 applies
x. Sandlin v. McLaughlin
1. Voter files petition for writ of mandate against the OC register of voters regarding allegedly false/misleading statements made by city council candidates (real parties in interest) on a referendum
2. Defendant files anti-slapp motion which gets denied as moot (claim/action is no longer alive) because court also denied voters petition for insufficient evidence; court also found that 425.17(b) bars the motion
3. Defendant also filed motion for attorneys’ fees under 1021.5
4. Defendant appealed (was able to because a mooted anti-slapp motion is a denial, which is a final judgment under 425.16(i)
5. Candidates’ statements about the ballot measure likely fall under e(2) or e(3)
6. Under 425.17(b) this action was not brough solely in the public interest because plaintiff had a stake as the leader of the ballot campaign
7. Court: 425.17(b) does not apply; even if it did (d) applies; thus motion should have been granted
c. 425.18 “slapp-back” (all on the floor….slapp-back……gimme some more….slapp-back—uhhohhuhohh)
i. Slapp-back means any cause of action for malicious prosecution or abuse of process arising from the filing or maintenance of a prior cause of action that has been dismissed pursuant to special motion to strike under 425.16
ii. (d): defendant has 120 days to file a motion to strike
iii. Defendant has to actively stay discovery; it is not automatic because 425.16(g) does not apply
iv. (f): no attorneys’ fees unless defendant’s motion was frivolous; also, only plaintiff can get fees because 425.16(c) does not apply)
v. (g): only way to challenge the denial of a motion is a peremptory writ within 20 days
vi. (h): can’t file a motion to strike a slapp-back claim if original action was illegal as a matter of law.
1. This is a redundant provision because illegal activity will never be protected under 425.16(e)
vii.  West v. Arent Fox
1. Litigation #1: facility director sues daughter of a resident for defamation; defendant successfully filed anti-slapp motion and received attorneys’ fees
2. Litigation #2: daughter sues facility director for malicious prosecution and slapp-back claim because plaintiff wanted damages additional to attorneys’ fees
a. Defendant files anti-slapp motion which gets granted
b. Plaintiff is unable to appeal because under 425.18(c), 425.16(i) does not apply to orders granting the motion to strike a slapp-back claim
c. Thus, order was not immediately appealable
d. Here, the first litigation was the protected activity according to defendant.
10. CCP §998: Offer of Judgment
a. Idea: similar to a settlement offer but is not the same (a settlement is a contract an offer of judgment is not)
b. Under 998, a party can offer a judgment against them that also contains terms e.g. a judgment that reflects the agreement
c. It can be more advantageous to go through 998 and not form a contract/settlement because under 998(c)(1) a party can recover costs (cost shifting mechanism)
d. 998(a): CCP sections 1031, 1032 costs shall be withheld or augmented
i. Under section 1032 a prevailing party can recover costs
ii. Types of costs are listed in 1033.5 (litigation costs)
iii. Under 1033.5(a)(10), attorneys fees can be granted by contract, statute, or law
iv. 1032(a)(4): prevailing party is party with a net monetary recovery or a defendant who obtains a dismissal
e. However, under 998(c)(1), if a plaintiff’s obtained judgment is less favorable than what was in defendant’s offer, then plaintiff pays defendant’s costs (from time of offer) (and may also pay defendant’s expert costs if it is not an eminent domain action) even though technically under 1032 plaintiff still prevailed; but a plaintiff with a less favorable judgment cannot recover post-offer costs. (998(d) mirrors (c)(1) but applies to defendants who obtain less favorable judgments)
f. Offer of judgment is a formal procedure
i. 998(b): offer and acceptance must be in writing
ii. Offer must list the code section
iii. Offer and acceptance must be clear
iv. (b): offer must be made not less than 10 days before trial (but can be made anytime before)
v. (b)(2): acceptance must be made within 30 days of the offer or before trial, whichever is first
g. Non appealable
i. However, a party can file a motion to set aside under 473 (and potentially argue mistake, excusable neglect, etc.)
h. The cases are considered commentaries to the rule
i.  Jones v. Dumrichob
i. Rule: an offer must be made in good faith to be valid
1. Good faith means realistically reasonable; reasonable prospect of acceptance
2. Offeree can assess validity based on the information at hand.
j.  Guzman v. Visalia
i. 998 doesn’t discuss all offer/acceptance scenarios
ii. Rationale of the statute: promoting settlement, avoiding trial, and insuring the full compensation of injured parties
iii. Rule of interpretation: we look to traditional contract principles if they do not conflict with the goals/policy of the statute
iv. Rule: rejection of the offer must be unequivocal (offer is not revoked by a counter-offer)
1. Here, attorney said offer was “insulting” which does not constitute a rejection
v. A party rejects an offer by putting it in writing or letting the offer expire
vi. Under 998, unlike contract law, a counteroffer does not cancel/revoke first offer
vii. there is a policy toward bright line rules
k. Martinez v. Brownco
i. Rule: when there are multiple 998 offers (with none accepted) and judgment was not more favorable than either, court has discretion to award costs starting from the first offer
11. Res Judicata

a. Doctrine developed in common law
b. Means: ‘thing has been decided’…and thus cannot be decided again
c. Policy considerations: creates reliance, repose, and efficiency
d. 2 components: claim preclusion and issue preclusion
i. Claim: set of operative facts giving rise to ONE right of action (as opposed to federal court where one set of facts can give rise to multiple rights of action)
1. In CA, there is one cause of action for every primary right
2. For example, in a car accident where there is injury to the body and property damage, there are two primary rights at stake and thus two causes of action
3. Primary right: right to be free from a particular injury regardless of the legal theory on which the liability is based
a. The scope of a primary right depends on how the injury is defined
4. However, in federal court, there would be 1 claim but multiple primary rights (only 1 claim for each set of facts)
5. Thus, a claim is composed of facts and rights
ii. Issue: question of law, fact, or mixed question of fact/law
1. However, pure questions of law cannot be precluded
iii. Claim preclusion
1. Same claim
2. Same parties or parties in privity
3. Valid, final judgment on the merits
a. Final judgment: no pending appeal
b. On the merits: claim is resolved
c. Valid: no procedural defects
4. ****since there is no actually litigated element for claim preclusion, so party must raise all claims that can be raised during a proceeding.
iv. Issue preclusion
1. Same (“identical”) issue
2. Party against whom preclusion is raised is the same party
3. Actually litigated, decided and necessary (California says defaults are actually litigated)
a. Actually litigated means: 1) properly raised, 2) submitted for determination, and 3) parties confronted each other on the issue
b. Decided and necessary: the judgment cannot stand without it.
4. Valid, final judgment on the merits
a. Courts will give preclusive effect to procedural dismissals
e. Preclusion is an affirmative defense (a party must plead and prove all of the elements)
f. SCIF v. Readylink Healthcare, Inc.
i.  Litigation #1: administrative proceeding where a nurse staffing agency challenged an audit made by SCIF, a workers comp. insurer. Challenge was rejected by commissioner. 
1.  Readylink filed a petition for writ of mandate with superior court but judge agreed with the commissioner.
ii.  Litigation #2: RL sued SCIF, arguing that IRS regulations preempted the administrative judge’s decision
1. court grants SCIF’s motion to dismiss
iii. Litigation #3: SCIF files a breach of contract action against RL
1. In its Answer, RL argues SOL, waiver, laches, unclean hands, ratification (essentially arguing that Plaintiff is estopped from pursuing liability against Defendant for the payment of premiums
2. SCIF files a motion for judgment on the pleadings, arguing that res judicata applies to Defendant’s affirmative defenses (trial court grants)
a. A judgment on the pleadings: based on both pleadings, moving party is entitled to judgment
b. Contrastingly, a general demurrer only attacks one pleading, the complaint
c. Thus, res judicata cannot be a proper ground for a general demurrer
3. Court of appeal reverses
4. SCIF argues that Defendant should have raised these affirmative defenses in the administrative action (litigation #1); burden is on SCIF to show preclusion. 
5. Analysis
a. Same claim: the administrative proceeding did not involve breach of contract; it only involved whether the fund properly included per diem payments RL made
b. parties were the same
c. there is no possibility of issue preclusion because issues regarding contract were never raised in the administrative proceeding and could not have been raised in the administrative proceeding.
6. court defines the issue narrowly




