CON LAW ATTACK OUTLINE
 INTERPRETIVE TOOLS
1. Text, grammar, structure
2. Function and purpose

3. Background principles

4. Original intent

5. Practice and tradition

6. Evolving current understanding

7. Natural law/inherent rights

8. Precedent

COMMERCE CLAUSE
1. What is Congress actually regulating?

2. Is Congress regulating…

a. Channels or carriers of interstate commerce (waterways, trains, roads)?
b. Goods traveling in interstate commerce?
c. Intrastate economic activity with substantial effect on interstate commerce in aggregate?
TAX CLAUSE

1. Does it raise revenue? ( tax
2. What is the functional effect of the “tax”?

a. [Is it exceedingly heavy?] ( maybe not tax
b. [Does it punish a violation of law?] ( more likely not tax
SPENDING CLAUSE
1. Is there a general welfare purpose? ( yes, Congress said so
2. If spending is conditional…

a. Is condition unambiguous? ( fine
b. Is condition related to target of spending? ( fine
c. Is condition coercive? ( not fine
NECESSARY AND PROPER CLAUSE

1. Is Congress making a law to…

a. Execute its own enumerated powers?

b. Execute another power vested by the Constitution?

2. Is the law rationally related to one of those powers?

LIMITS ON FEDERALISM & STATE POWER
1. Are state actors involved?

a. Is Congress regulating traditional state function? ( They can still do it

b. Is Congress trying to force states to exercise their sovereign authority? ( They can’t do it

2. Is there a difference between federal and state law?
a. Is state regulating in state area? ( Default = states have plenary power

b. Is state regulating in Congressional area? ( Express preemption

c. Did Congress get control of an entire field? ( Implied field preemption

d. Is it impossible to comply with both federal and state law at the same time? ( Implied conflict preemption

e. Is the state law impeding a Congressional objective? ( Implied frustration of purpose preemption

THE JUDICIARY
1. Can SCOTUS/federal court rule on the issue (say what the law is)?

a. Is there standing?

i. Injury in fact that is personal and individualized
ii. Casual connection

iii. Redressability

iv. Is the claim moot? ( can’t rule

v. Is the claim ripe? ( can rule

b. Is the claim justiciable?

i. Is the power at issue reserved in the Constitution to a single branch alone? ( not justiciable 
ii. Are there judicially manageable standards? ( justiciable

LEGISLATIVE + EXECUTIVE
1. Did Congress delegate to Executive?
a. Did it delegate legislative power? ( not okay in theory

b. Is there an intelligible principle?

c. Does Congress want the power back? ( must amend
2. Did Congress present to POTUS?

3. Is POTUS…

a. Choosing not to enforce law? ( okay

b. Exercising line-item veto? ( not okay

4. Did both House and Senate get a chance to look at the law (bicameralism)?

EXECUTIVE + LEGISLATURE
1. When Congress and POTUS conflict…
a. Is there a congressional enumerated power? ( takes precedent
b. Is there an executive enumerated power? ( takes precedent
2. Is there concurrent power?

a. Did Congress allow/ratify executive action? ( POTUS at max power through take care clause

b. Did Congress prohibit the action? ( POTUS at min power

i. Did Congress try to mess with an executive enumerated power? ( POTUS wins

c. Was Congress silent on the action?

i. Was it a domestic matter? ( Congress wins (more likely)

ii. Was it foreign affairs? ( POTUS wins (usually)

3. Did POTUS remove an officer?

a. Was it a principal officer? ( fired at pleasure of POTUS

b. Was it an inferior officer? ( Congress can regulate removal

4. Is one branch…

a. Enlarging its own power at the expense of another?

b. Usurping the power of another?

EXECUTIVE + JUDICIARY
1. Is there executive immunity?
a. Is POTUS sued for damages for conduct in official capacity? ( immunity

b. Is POTUS sued while in office for conduct before elected? ( no immunity

c. Is POTUS indicted criminally? ( can’t indict sitting POTUS

2. Is there executive privilege?

a. Is evidence part of a criminal prosecution? ( no privilege
b. Is evidence sought from a third-party regarding investigation where POTUS is not a party? ( no privilege
3. Is issue impeachment procedure? ( SCOTUS has no justiciability 

EQUAL PROTECTION
1. Who is being treated differently from whom?
2. Is there discriminatory intent in the classification/treatment? 

3. RATIONAL BASIS

a. Is the classification economic, based on age, or based on a Congressional alienage determination?

b. Is there a legitimate state interest in the classification?

c. Is the law rationally related to that interest?

d. Is the law neutral, but has the effect of incidental discrimination?

4. RATIONAL BASIS WITH BITE

a. Is the classification based on prejudice or stereotypes?

5. INTERMEDIATE SCRUTINY

a. Is the classification based on gender (or maybe sexual orientation)?

b. Is the classification based on gender intended to discriminate?

c. Is there an important state interest in the classification?

d. Is the law substantially related to that interest?

e. Is there a specific and actual difference (not a stereotype) between men and women than justifies the classification?

6. STRICT SCRUTINY

a. Is the classification based on race, a state’s classification based on alienage approved by Congress, or other discrete and insular minority?

b. Is there a compelling state interest in the classification?

c. Is the law narrowly tailored/necessary to that interest?

d. Is the law neutral, but has the purpose and effect of discrimination? 

7. AFFIRMATIVE ACTION

a. Is the law remedying specific past discrimination?

b. Is the law narrowly tailored to that interest?

c. Did the legislature consider race-neutral options?*

PROCEDURAL DUE PROCESS
1. Is there a liberty or property interest?
2. Is there an intentional deprivation by the government?

3. Is there notice?

4. Is there an opportunity to be heard at a meaningful place in a meaningful manner?

5. Is more process due?

a. What is the private interest affected?

b. Is there a risk of erroneous deprivation with the current process?

c. Is there a burden on the government in providing extra safeguards?

SUBSTANTIVE DUE PROCESS
1. Is there a fundamental right?
a. Is it deeply rooted in nation’s history and tradition?

b. Is it fundamental to our scheme of ordered liberty?

c. Is it specific?

d. Is it within the penumbras of the bill of rights?

e. Does it have popular consensus?

f. Has it been traditionally and historically protected against government interference?

2. Is that right substantially infringed (direct, substantial, meaningful interference)?
a. Yes ( strict scrutiny

b. No ( rational basis

3. Is the state providing an important benefit it doesn’t have to?

a. Is it doing so unequally? ( heightened scrutiny

FUNDAMENTAL RIGHTS (SO FAR)

1. Most of first 8 amendments
2. Freedom to educate children (ish)

3. Freedom to procreate (ish)

4. Freedom not to procreate (ish)

5. Freedom to marry

6. Freedom of private sexual intimacy (ish)

7. NOT right to deny parental rights to husband of child’s mother
8. NOT right to assisted suicide
STARE DECISIS
1. Should the court decline to apply stare decisis?

a. Was the prior decision unworkable?

b. Are there new facts that affect the prior decision?

c. Is there substantial reliance on the prior decision?

d. Is the prior decision undermined by other decisions?

e. Is there a strong social controversy?

REMEDIES FOR CONSTITUTIONAL VIOLATIONS
1. Was there government action?
a. Yes ( violation of Constitution (unless 13A)

b. No ( no Constitutional violation

2. Can Congress go beyond enforcement power?

a. 13A ( badges and incidents of slavery

b. 14A ( means are congruent and proportional to the injury
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