Short checklist
· Agency? Fiduciary relationship that arises when a P manifests assent that the A shall act on the P’s behalf and subject to the P’s control and the A manifests assent or otherwise consents to so act.
· Formation: (1) P manifests assent that A acts on P’s behalf (note the scope); (2) A subj to P’s control; (3) A manifests Assent – reasonable person standard
· No intent, consideration, or formalities required.

· Creditor P  ( when assumes de facto control over the mgt of the debtor
· Balancing test (see outline) – control is important
· Legal Consequences: A can bind P to 3rd party K; P may be liable for A’s torts; A owes P fiduciary duty; P’s don’t owe duties to A’s, except to compensate
· Principal Liability:

· K’s entered by A:  bound if (1) A has the authority; (2) estoppel; (3) ratif.
· Authority: Actual (express/implied); Apparent (3rd party belief)
· Past practices & custom important

· No authority, but P might still be bound
· Undisclosed P: 3rd party has no notice that dealing with an A acting on behalf of a P.
· Estoppel: P bound by K made by someone who was not A.  Happens when P was negligent
· Ratification: express/implied – need to know mat. Facts. Ratify all or nothing; can work even when no A-rel; only works when there’s a chance to accept/decline benefits of K.
· Torts committed by A:
· Direct Liability: (1) A’s tort conduct w/in SCOPE of act. Auth. or rat. by P; (2) harm caused by P’s neglig. hiring A; (3) non-delegable duty 
· Vicarious (employees only) – An emp’yer only vic. liable for a tort committed by its employee acting W/IN SCOPE OF EMPLOYMENT
· Employee: A whose P controls manner & means of A’s work
· w/in scope? ( (1) of the gen kind that E hired to perform; & (2) conduct substantially w/in time & space limits authorized by employment; & (3) E motivated at least partially by purpose of serving employer.
· Independent Contractor: not liable
· FACTORS: belief about rel; paid by job or unit wage; location of work; is A’s work part of P’s reg biz; who provides supplies; extent of P’s control of work; whether A has a distinct biz
· If A is an IC, P not liable for its torts UNLESS:

· (1) P retains right to control over the aspect of work where the tort occurs; (2) incompetent contractor; (3) nuisance per se – inherently dangerous

· Agent Liability: always liable for their own torts, can be liable on K’s
· Actual authority: makes K on behalf of disclosed P; undisclosed P; or unidentified/partially disclosed P ( P bound
· Apparent authority: if A lacks authority, but P bound by K, A must indemnify

· A liable to 3rd party: no authority ( A liable. 
· Partnership?
· Formation: Assoc’ of 2+ppl to carry on as co-owners of a biz for profit. No intent req’d.  Personally liable for the obligations of the partnership. Entitled to shared control & shared profits.  Jointly and severally liable for losses.
· Does a partnership exist? Look at substance > form
· Receiving share of profits? ( presumed to be a partner

· Factors: intention of parties; conduct towards 3rd parties; control & mgt rights; economic rights (right to share in profits, capital contribution, ownership of prop, oblig to share in losses)
· New partners only w/ consent of ALL other partners

· Is it term or at will? – expectation of profits not enough to create an implied term.
· Creditor v. Partner

· Were they sharing profits? Were they sharing control?

· Partnership by Estoppel:  did a third party reasonably rely & change position based on reasonable belief that partnership existed?
· Agents of Partnership
· Is partnership Bound in Contract?

· Was P’s act in the ordinary course of biz?
· Yes ( was P expressly prohibited from act?
· Yes ( did 3rd party have notice? (y-bound-app. auth)
· No ( partnership is bound (actual authority)
· NOT in ordinary course ( was P expressly authorized?
· Y ( partnership bound (express authority)

· N ( partnership not bound

· If P disassociated, loses actual authority, but app. authority can last for 2yr

· Obligations: both P’s jointly & severally liable for obligations (tort & K) of partnership

· New partner only liable for obligations after joined

· Torts: Agents always liable for their own torts

· For Partnership to be liable, P must have acted in the ordinary course of biz or with authority (define scope of biz – 3rd party beliefs matter!)
· Rights: Equal management & control rights.

· Economic Rights: profits shared equally regardless of capital contribution or work; losses shared equally by default; not entitled to salary.
· Right to take a draw: Q of whether such a draw is in the ordinary course of biz (draw decisions subj to majority vote)
· Transferable Int: Can only transfer financial rights, not mgt/voting rights
· Prop ( if P’ship owns, P’s don’t have individual direct ownership int.

· Duties: owe duty of care & duty of loyalty to the other partners
· In CA, also owe good faith & fair dealing, must also furnish any info on P’ship’s business and affairs (w/in reason)

· Duty of Care ( to violate, grossly negligent (agents only need to be neglig.)
· Duty of Loyalty ( can’t use P’ship $$ to make $$ for self; no dealing as or on behalf of a party w/adverse interest to P’ship; no competing with P’ship before dissolution
· Is something a partnership opportunity?
· If opp fits w/in scope of P’ship, then P must share w/ other P’s
· At the very least, P’ship deserves to know

· Scope Factors: geographic location; type of biz; P status (mgr); how P learned of opp; GP or joint venture

· Duty to Disclose Info & Duty of Good Faith: 
· Can’t waive duty of good faith

· Right of access to inspect and copy books and records (affirm. duty)
· Modify Duties:  
· Duty of Care ( can modify if not unreasonable

· Duty of Loyalty ( CANNOT eliminate duty of loyalty (ID specific types of activities that do not violate; all P’s fully informed & ratify)
· Limit Scope

· Duty of Info ( may not unreasonably restrict
· Termination:
· Dissolution: forces P’ship to be wound-up & terminated; every P has power, but not the right to dissolve.
· How: by will; occurrence of certain events; decree of court
· Dissociation: (CA) – alt to dissolution
· Terminates a P’s rights & obligations in P’ship, req’s P’ship to buy out dissociating P’s int in P’ship. Have the power, but not always right.
· Withdrawal; automatic by op of law (death); expelled (unanimous vote or court order or thru P’ship agmt)
· Distribution / winding up – when biz/assets sold for cash
· Order of distribution: (1) creditors; (2) partners get what’s in capital account; (3) partners get shared profits/losses
· Service Partner: contributes labor, but no $$ capital
· Maj ( P’s share losses how they share profits (Richert)
· CAL ( Kovacik rule – can’t collect $ from service partner for losses. Doesn’t apply if service P drew a salary or made a cap contribution
· Corporation?

· Formation: file w. sec of state & get cert of inc; bylaws only amended by shh’s, but this rule can be changed if shown in the articles of incorporation
· Promotor Liability:
· Corp bound if entered into before & not adopted

· Promotor bound. Even if corp adopts, need novation to release liab.

· Defective Inc.: De Facto Corp (Del.); Corp. by Estoppel (K only)

· Limited Liability:  shh’s not personally liable for debts of corp unless in art of inc. or:
· Piercing the Corp. Veil
· Unity of Interest: corp formalities; commingling; using corp assets as your own; undercapitalization; fraud rep by corp’s directors
· Promote Fraud or Injustice:
· Voluntary creditors (contract)( less likely to pierce

· Involuntary creditors (tort) ( more likely. Look at cap.
· ID of Shh’s ( more likely to pierce if shh is a corp itself

· Corp. Group Rules:

· More unity of int. factors: Key is how independent is the sub?
· Enterprise liability: Has group of corp been operating as a single biz entity? (aka horizontal piercing)
· Reverse Piercing
· Shareholder?

· Controlling Shh?

· Control or dominate the corp & time of transaction? (50%+ stock)

· Yes ( duty to Shh’s

· Benefit to the exclusion of minority? (self-dealing; act detrimental to minority; corporate opportunity) – dividends don’t count
· No ( BJR

· Yes ( there is a conflict of interest.  Diff. cleansing process
· Need Shh vote to cleanse. If cleansed, P must prove unfair
· Not cleansed ( D must prove fairness
· If fair ( P proves overcomes BJR

· If not fair ( decision is voidable

· Sale of control? ( can’t knowingly sell to looter

· Close Corporation?

· Benefit to the exclusion of the minority?

· Voting

· Voting trust: 1 year max
· Shareholder Agreement? Can’t agree to appoint each other as officers (directors OK) or specific salaries) (McQuade + 2 expts)

· If not public company ( cumulative voting in CA

· Default ( straight voting, 1vote/share

· Meeting (record date + quorum)

· Electing BoD ( need plurality present

· Mergers ( need maj. Shares entitled to vote
· When needed: election/removal directors; fund corp changes; amending cert of inc or bylaws; R14a8 shh proposal) – see special steps req’d

· Removing directors ( shh’s can remove director for any reason 
· EXCEPT if do cumulative voting

· Fund. Corp. Changes: mergers, sale of all or subst. amt of assets; dissolution ( req’s BoD approval + maj of all shh’s (outstanding)
· Amending certificate ( BoD + maj of outstanding shh’s

· Modifying Bylaws: shh’s entitled to vote have power to adopt, amend or repeal bylaws

· Proxy fight? Incumbent reimbursed

· Subj to 1934 if public

· R.14 Proxy Reg. ( shh proposals

· Notice to exclude sent to SEC & proponent?
· Req’s: 1% owner of 2,000shares; proposal max 500 words; no repeat; can’t be to elect directors; can’t tell BoD want to do, can only request, relates to ops which account for >5% of co’s total assets or otherwise sig related to co’s biz; no micromanaging
· Inspection rights: letter under oath; proper purpose burden shifting
· Stockholder list??

· Director or Officer? (BoD)
· Passing resolution: need a quorum & majority vote

· Duty to Shh’s: Shareholder Primacy Theory
· ( remember BoD are also agents of corporation

· Officers: authority to act on behalf of corp (actual& app. Authority)
· Duty of Care?: Illegal, fraud, waste, uninformed, failure to oversee
· Waste: when consideration rec’d by corp so low, no reasonable person could conclude that it’s adequate.
· Uninformed Dec-Making: Burden of est’ing gross negligence on the shh’s.  Reliance on an officer has to be in good faith. Have to ask Q’s. Did BoD inform themselves PRIOR to making a biz dec of all material info reasonably available to them?
· 102(b)(7)?: must be in certificate only directors, not officers
· Failure to Oversee Corp’s Activities – becomes duty of loyalty to establish a law compliance program & make sure that flow of info
· Duty of Loyalty?: Bad faith, self-dealing, corp opp, duty of oversight (law)
· Conflict of Interest?
· (1) self-dealing: family connection?
· (2) corporate opps? If a corp opp, fiduciary has to present opp to corp & opp belongs to copr.
· Was it a corporate opp? Line of biz test; source of opp; ability to exploit opp(incapacity); formal BoD approval
· ( can contract out of corp opp w/ prov in certificate

· Must be specific & narrow
· (3) controlling shh
· Was the conflict cleansed?
· Quorum + maj disinterested directors (ext. DoL only) – in Del only need one disinterested board member to cleanse
· Quorum + maj disinterested shh’s (ext both DoL & DoC).
· Yes ( P must show overcomes BJR

· No( D must prove fair to corp at time entered into

· If yes ( P has burden of proving BJR

· If no ( not fair & action is voidable.

· Enforcing Breach:

· Must overcome the BJR: rebuttable presumption in deference to BoD decision ( (1) lacked good faith; (2) waste; (3) recklessness/uninformed decision making; (4) failure to oversee (gross negligence/breach of duty of loyalty)
· Direct Shh Suit: inj independent of harm to corp.; individual right was breached. (ex: dividends, right to inspect books)
· Derivative Suit: on behalf of shh’s; direct harm to corp
· demand requirement ( excused bc futile or SLC
· Insider Trading? 
· Rule 10b5 liability
· P: private or SEC

· D: any person whose fraudulent activity “in conn w/” buy/sell of security.  Not just public companies.  Applies to issuer & investors.
· Requirements:

· Jdx Nexus: Instrumentality of interstate commerce (phone)

· Trans. Nexus: fraudulent activity in conn w/purchase or sale of security by the plaintiff. Must be a security.
· Elements: (SEC only proves first 3 elements)
· (1) Misrepresentation or omission
· Misrep.

· Omission ( need pre-existing duty to disclose or abstain from trading.  Get from below:
· Classical: “Insider” w/material non-public info must disclose or abstain

· Constructive insider?

· Fiduciary duty or corp’s agent

· R14(e) – tender offer, no pre-existing fiduciary duty needed.

· Tipper/tippee: insider w/duty; know breaching duty; personal benefit
· Misappropriation: breach fid duty to source of info, not corp.
· (2) Material Fact: historical fact test; cont. event test
· (3) Scienter: recklessness or intentional & w/knowledge; need more than negligence
· R 10b5-1c? Transaction already planned?

· (4) Reliance: fraud on market theory – presume reliance in an efficient market; presumed if omission w. duty to disclose
· (5) Loss Causation: link misstatement to loss
· (6) Damages: out-of-pocket measure
(1) was A an employee?


(2) was A acting w/in scope of employment?





Must be informed of all material facts
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