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I. INTRODUCTION 
a. History of Antitrust Development 

i. Core antitrust values:

1. Protection of small businesses 

2. Promotion of competition

· Should not become a tool by which inefficient competitors can take down an efficient competitor 

3. Increase efficiency

4. Decentralize economic power 

ii. The Sherman Act was passed in response to public dislike of trusts, but since the public didn’t know what to do, the solution fell upon Congress 

iii. Election of 1912 & its aftermath 

· President Wilson stated that the Sherman Act was too open ended & created uncertainty ( people needed certainty.

· He wanted to create the FTC, which would act as an information clearinghouse, providing guidance to businesses, as well as administering justice

· WW1 meant putting aside antitrust law development

· After the war, there was the coal problem (recall from Con Law that Congress passed the Bitmuminous Coal Act to regulate the coal industry).

· At first, the Supreme Court struck down the antitrust issue, saying an agreement to not compete is not enough for an antitrust violation (Appalachian Coals). But they changed their tune after FDR threatened to pack the court.

iv. Different approaches to antitrust enforcement 
1. Economic Bill of Rights
· Antitrust law was designed to diffuse economic power ( we want to have a lot of small businesses competing 

2. Industrial Organization Theory (Harvard School)

· A more economical POV, we want to focus on the competitive process; competition is good because it can lead to lower prices

3. Chicago School

· Too much enforcement is hurting competition & the US economy

· We need to look at efficiency & price when we choose to enforce the Sherman Act

· Monopolies are okay so long as the company is still efficient

4. Post-Chicago School

· Pushback against the Chicago School for being too theoretical ( people are not always rational actors

5. Present

· Do we need more enforcement or new tools?

b. Early Foundational Cases

i. United States v. Trans-Missouri Fright Ass’n (1897): A group of RRs set out a K between them fixing the rates so that they would not undercut each other. Members who failed to comply could be fined by the governing body of the Ass’n.

· Does the Sherman Act apply to common carriers? YES

· Are all price-fixing Ks unlawful or only unreasonable ones?

· Sherman Act S1: Every K, combination…or conspiracy in restraint of trade…is… illegal

· Plain language of the Sherman Act tells us that all such Ks are illegal, reasonableness is not going to save such a K

ii. Standard Oil Co. of NJ v. U.S. (1911): Standard Oil was undercutting competitors in an anti-competitive way & controlled 90% of the oil industry; DOJ steps in to break up Standard Oil.
· How do we interpret S1 of the Sherman Act? What is the scope?

· Only unreasonable restraints of trade are covered by the Sherman Act; the rule of reason applies to the Sherman Act

· The court begins by looking at the text of the Act & since the meaning of the terms is derived from common law, the court briefly examines English + American antitrust common law.

· The review shows that outside of restrictions resulting in a voluntary & unreasonable restrain on trade OR restrain for a wrongful purpose, freedom to K was the law.

· The Act was drawn in light of this context, & no K that had the effect of an undue restraint on commerce could be saved. Since this is undefined in the Act, it follows that the court must exercise its judgement & determine if the prohibition in the statute has been violated.

· The court brings in the rule of reason from the common law.

· In Missouri Fright Ass’n, the K at issue was clearly covered by the statute, so reason could not save it.

· RED FLAG RULE #1: Only unreasonable restraints of trade are unlawful 

II.  Analysis of Competitor Issues
a. Modern economies cannot function without cooperation, but cooperation can go too far.

b. In 2000, the DOJ & FTC issued the Competitor Collaboration Guidelines to provide guidance on when the agencies would challenge collaborations under antitrust

i. Competitor collaboration covers all Ks for economic activity (except mergers) that involve at least one business activity 
ii. 2 safe harbors:

1. Participants collectively account for no more than 20% of each relevant market in which competition may be affected; or 

2. Situations where there are 3+ independent R&D efforts in 

addition to the collaboration at issue. 

c. 2 modes of analysis 

i. Per Se 
1. Some practices are so threatening that they are illegal per se

2. Agreements of a type that always or almost always tends to raise price or to reduce output 

a. Price fixing, bid rigging, dividing markets

b. DOJ prosecutes these agreements criminally

ii. Rule of Reason (RoR)

1. Agreements that don’t facially fall into the per se illegal category are analyzed for the anti-competitive effects which may flow from the agreement. Those are balanced against any pro-competitive justification.

2. Except for a limited number of specific categories, default today is RoR

3. Only civil liability for RoR violations 

4. Central Q: whether the relevant agreement likely harms competition by increasing the ability or incentive profitably to raise price above or reduce output, quality, service, or innovation below what would likely prevail in the absence of the relevant agreement.

a. Chicago Bd. of Trade gave us the inquiry for determining whether a restraint regulates or destroys competition (& thus is unlawful):

i. Consider facts peculiar to the business;

ii. Condition of business before/after restraint applied

iii. Nature of restraint & its effect, actual or probable;

iv. History of restraint, evil believed to exist, the reason for adopting the particular remedy, the end sought to be attained.

· Good intent does not save an unlawful agreement but knowledge of intent can help the court interpret facts & predict consequences

III. Horizontal Restraints

a. Characterizing Horizontal Agreements: Per Se Rule for Horizontal Price Fixing

i. RED FLAG RULE #2: Horizontal price fixing is per se illegal.

1. U.S. v. Trenton Potteries Co. (1927): ∆s accounted for 82% of the toilets produced in the U.S. They were charged with violating the Sherman Act on 2 counts: (1) combination to fix & maintain uniform prices for the sale of toilets; & (2) restraint of trade by limiting toilet sales to the legitimate jobbers group. 

· Should the reasonableness of the price be considered in determining illegality under S 1 of the Sherman Act?

· No. When the agreement is a horizontal price fixing agreement, the reasonableness of the price is not a defense.

· Reasonableness is evaluated in light of the goal of the Sherman Act – the effect on competition ( agreements to fix price seek to eliminate at least one form of competition.

· The reasonable price today could be the unreasonable price tomorrow.

2. U.S. v. Socony-Vacuum (1940): ∆s are major oil companies, account for 83% of the market. They sold gas through their own retailers & also to jobbers under long term Ks at 2¢ above the spot-market price. In the 1920s, oil production surged but the Depression resulted in dropped demand. The market was flooded with illegal “hot oil,” which depressed wholesale prices & affected the long-term Ks of ∆s. So, ∆s established a cartel program to buy up the hot oil (dancing partner program). At monthly meetings, each ∆ would indicate how much distress gasoline his company would buy & from who (but it was always from their dancing partner).
· Seminal case for horizontal price fixing

· Should the economic justification behind ∆s’ actions be considered in determining whether or not their conduct is unlawful?
· No. In horizontal price fixing, we don’t consider the economic justifications. Prices are fixed within the meaning of Trenton Potteries if:
· the range w/in which purchases/sales will be made is agreed upon; 
· if the prices paid/charged are to be at a certain level or on a scale; 
· if prices are uniform; or 
· if prices are related to the market price by various formulae.
· Under the Sherman Act, a combination formed for the purpose & with the effect of raising, depressing, fixing, pegging or stabilizing the price of a commodity in IC commerce is illegal per se.
· ∆s argued the following:
· Competition would ruin the business

· Elimination of competitive evil is not a justification for price fixing; the law does not permit an inquiry into the justification b/c of the conducts actual or potential threat to the central nervous system of the economy.

· ∆s were not the sole cause of rising prices
· Once there was evidence of an agreement amongst ∆s, that other factors may have contributed is immaterial
· There was still competition happening 
· Some competition existing does not save ∆s
3. Catalano Inc. v. Target: wholesalers had given retailers a discount in the form of a short-term credit; wholesalers stopped giving this discount 

· Ct applies per se ( a horizontal agreement not to offer credit affects price.

4. Arizona v. Maricopa: Physicians, by agreement, set max fees for services provided to insurance plans 

· Ct applies per se ( doesn’t matter if we’re setting a max that would keep prices lower.

5. FTC v. Superior Court Trial Lawyers: ∆s boycotted by refusing to represent indigent clients until they got a raise; ∆s were successful but FTC brings suit.
· Ct applies per se ( these were horizontal competitors who got together & held out in order to raise the price for their services.

· The Ct also rejected the ∆s Noerr-Pennington, NAACP v. Claiborne Hardware, & First Amendment defenses
· NP: restraint was result of legislation that the group in that case lobbyed for versus here, the restraint is the conduct 

· NAACP: that boycott was for const’l rights, not a direct economic advantage

· FA: All boycotts are expressive, if we allow that to be an exception to per se, the exception would swallow the rule

· Per se rule has some force & effect as statutory commands

· The statutory policy underlying the Sherman Act precludes inquiry into the question whether competition is good or bad.

b. Characterizing Horizontal Agreements: RoR
i. RoR

1. Chicago Bd. of Trade v. U.S. (1918): ∆ implemented the call rule, which put prohibited members from purchasing/offering to purchase grain between close on one day & opening the next at a price different from the closing price. This affected only sales to arrive. Before the restriction, there was a lot of after-hours trading on sales to arrive, causing a price fluctuation. ∆s defended the call rule by citing the following competitive reasons: breaking up a monopoly to grain to arrive sales & restricting hours of business of members for their convenience. 
· Ct begins by saying that all agreement concerning trade restrain, so the legality really depends on whether the restraint imposed is one that regulates or suppresses competition.

· Ct considers factors stated in RoR section & says that the agreement is not unlawful. It did not restrict sending out of bids, but the period of price-making; The scope was restricted to grain to arrive to Chicago; the rule had no appreciable effect on market price or the volume of grain coming to Chicago; it created a public market for grain to arrive & fixed an information imbalance; there was more trading of grain to arrive in the regular market hours which brought buyers & sellers into more direct relations; it distributed the business in grain to arrive & increased the number of country dealers engaging in this branch of business; it allowed country dealers to do business on a smaller margin. 

· Ancillary restraint doctrine: restraint that promotes procompetitive attributes & competitive success of a legit collaboration [this case can be read like an ancillary restraint] 

2. BMI v. CBS (1979): πs are clearinghouses for © owners in music, organized to help members police their ©s. πs members grant it non-exclusive rights to license their performances, which πs do by offering blanket licenses to consumers & distributing royalties to members. The DOJ & ASCAP had entered into a consent decree about 50 years ago following an investigation. The consent decree has been construed as not requiring πs to issue a license for a selection of their repertoire. CBS claims that the blanket license is illegal per se price fixing. 
· Are blanket licenses illegal per se?

· No. The court determines that it should apply the rule of reason. Firstly, a product is being created that is different from individual use licenses. Second, it is only after considerable experience with certain business relationships that courts classify those relationships as illegal per se; the court does not believe that experience exists. Third, © Act allows owners to police, so a market arrangement in pursuit of that right should not be per se illegal.
· Dissent [Stevens]: Agrees that RoR applies BUT says that under RoR, this should be unlawful. Users may want only a small selection of music offered – which would be cheaper. This also eliminates competition in that an unknown artist can’t break in by offering to license his music for less.

3. National Society of Prof’l Eng’rs v. U.S. (1978): ∆ society was organized to deal with the technical aspects of the eng’r profession. Under ∆’s code of ethics, members could not discuss price info that would enable a consumer to compare eng’r services until they were selected for the job. ∆ contends that the restriction helps protect public safety.
· ∆ argues this should be analyzed under RoR because of the effect on public safety.
· The Court disagrees – there are so many industries engaged in activities that affect the public safety that the exception would swallow the rule. The court goes on to say that ∆s are imposing their own POV that competition is bad in the industry on the rest of the market. While this is per se, the Court treated this as a RoR case (see quick look below).
4. California Dental Assc’n v. FTC (1999): ∆ is a non-profit professional organization of local dentists who must abide by ∆’s code of ethics. The code includes ad restrictions banning false & misleading ads. ∆ has issued advisory opinions interpreting this section: ban on ads that refer to the cost of dental services & use words of comparison or relativity (that are not verifiable); ad claims as to quality of services not susceptible to measurement or verification; ads referring to the cost of services must be exact. Members who don’t follow the rules get kicked out.
· Key Issue: Does “quick look” apply? ( NO, RoR applies

· quick look applies when an observer w/even a rudimentary understanding of economics could conclude that the arrangements in question would have an anticompetitive effect on customers & markets.

· This is NOT that case; the restrictions are not anticompetitive on its face. On its face, the restrictions could be thought to have a net procompetitive or neutral effect ( correct an info imbalance

· The ct blurs the distinctions ( it’s less 3 categories & more so a spectrum, especially since inquiry into market conditions may be required before per se is justified

· Limiting ads is not an output restriction – it’s about dental services not ads

· Dissent: sliding scale leads to uncertainty; agrees RoR applies & says it’s unlawful under RoR
5. O’Bannon v. NCAA (2015): ∆ has restrictions has 2 restrictions at issue in furtherance of amateurism: the amount of financial aid that a school may give to players (it’s less than full cost); athletes are not allowed to receive pay based on their athletic ability, including endorsements & NIL. π had his NIL used in a video game by EA & sued. 
· Threshold Issues:

· 1. Are all NCAA amateurism rules valid as a matter of law based on Regents? ( NO, that case just said we evaluate under RoR.

· 2. Are NCAA compensation rules not subject to the Sherman Act? ( NO; it’s commerce, so it is subject.

· *can’t get away with calling it an eligibility rule

· 3 step framework for RoR:

· 1. π shows that restraint causes significant anticompetitive effects

· market: college education

· harm: precludes competition among those schools b/c the ∆ has fixed the price of one component (NIL rights = $0) of the bundle that schools provide to recruits
· *irrelevant that a reduction in output is not shown, one aspect of the negotiation is fixed.
· 2. Burden shifts to ∆ to provide evidence of procompetitive effects
· Promotion of amateurism: there is a market for amateur vs. pro sports
· integrate student athletes with their school’s academic community: wedge if athletes are super rich off of playing
· 3. π must show legitimate objectives can be achieved in a substantially less restrictive manner. 
· Allowing NCAA member schools to give athletes grants in ad that cover the full cost of attendance has no impact on amateurism 

· Ct rejects the NIL trust ( that is not education related compensation & once we cross that line, there’s no stopping point.
ii. Quick Look

1. National Society of Prof’l Eng’rs v. U.S. (1978): The Court considers ∆’s justification & says that the reasons do not satisfy the RoR (is the race to the bottom a legitimate problem?).
2. NCAA v. Board of Regents of Univ. of Oklahoma (1984): The NCAA regulates amateur collegiate sports. It adopted a TV plan in the hopes to reduce the adverse effects of live TV on ticket sales. The TV plan awards the rights to negotiate & K for telecasting of college games of members to ABC & CBS. No member can appear on TV more than 6x & members were not allowed to negotiate outside this agreement. Some members started the CFA & entered into negotiations with NBC. NCAA sanctioned those members & they in turn alleged horizontal price fixing.

· Ct says that RoR should apply, not per se. the NCAA’s product is competition, so horizontal restraints are required if the product is to exist. However, the anticompetitiveness is so obvious that we don’t need a full blown RoR. 

· Anticompetitive effect: market is not responsive to consumer demand, prices are raised & unrelated to what would prevail in a competitive market; individual competitors lose their freedom to compete.
· ∆s argue that they don’t have market power ( absence of market power does not justify a naked restriction on price or output; also, NCAA controls the college football market.
· ∆s argue that this is like a blanket license ( Court rejects; BMI’s blanket licenses covered rights to a large # of individual compositions; here, the same rights are still sold on an individual basis but in a noncompetitive market. 
· ∆s argue that they are trying to protect ticket sales ( doing this by limiting output is not okay; if you have an inferior product, you have an inferior product.
· ∆s argue that they are maintaining a competitive balance among the teams that is legitimate & important & justifies the regulations. 
· Court agrees that the balance is important, but it does not justify the regulations.
3. Polygram Holdings, Inc. v. FTC (2005): ∆ & WB entered into a K to jointly distribute the recording of the 3 Tenors concert given in 1998. ∆ had distributed the ’90 concert & WB the ’94. Since there would be overlap between all 3, ∆ & WB agreed to suspend ads & discounting for the ’90 & ’94 concerts (internal memo says there is no agreement, but they all behaved as if the agreement stood). 
· Was the FTC’s abbreviated RoR analysis appropriate? ( YES

· 1. Ask if challenged conduct is anticompetitive/harms consumers on its face.

· FTC: direct competitors are entering into a horizontal agreement to restrict output

· 2. If yes, ∆ has to offer pro-competitive reason. If no, practice is condemned 
· ∆ claims this is req’d to promote new album w/o competing w/old albums ( not a good enough reason, you don’t get to shelf 1 product to sell another (NCAA V. Regents).
· If ∆ could have shown it’s not facially anti-comp, RoR would apply ( (1) FTC shows why restraint harms consumers OR proffers evidence that anti-competitive effects are likely; then (2) ∆ has to show that restraint doesn’t harm consumers or that procompetitive virtue outweighs the anti-competitive burdens
c. Joint Ventures

i. JV often refers to cooperation among firms, usually involving integrated resources, to achieve some useful business objective neither could achieve alone. Since JVs have restricted membership, they can be viewed as a boycott.

ii. Texaco Inc. v. Dagher (2006): π & Shell formed a JV called Equilon to refine & sell oil in the Western U.S. under their original brand names. Equilon set a single price for that gasoline & the formation of the JV was approved by consent decree. ∆s brought suit alleging price fixing. 
· The per se rule does not apply to the pricing decisions of a legitimate JV. 

· JVs are a single entity, so its action is not price fixing in the antitrust sense. A JV has discretion to sell under 1+ brands at a single, unified price. 

· Consent decree approving formation ( on its face, looks like there is some efficiency here 

· RoR applies.

d. Horizontal Divisions of Territory & Pharma Reverse Payments

i. RED FLAG RULE #3: Horizontal divisions of territory/customers are per se unlawful
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U.S. v. Topco Assocs., Inc. (1972): ∆ is a co-op of 25 small supermarket chains which operate independently. ∆ acts as the purchasing agent & also has a line of products in its name. There are exclusive & de facto exclusive territories for the sale of ∆’s name-branded products. ∆ also limits the rights of its members to sell at wholesale. 
· Key Issue: what mode of analysis should apply? PER SE

· Horizontal restraints to allocate territories in order to minimize competition are per se unlawful

· Ct dismisses ∆’s argument that these restrictions are the only way a private label can be sustained
· *per se rules give certainty to businesses ( can’t look at every reason

2. Palmer v. BRG of Georgia, Inc. (1990): HBJ & BRJ both offered bar courses in Georgia, & in 1980, entered into an agreement wherein BRG would exclusively market BarBri in George & HBJ would not compete. In return, BRG would not compete with HBJ outside of Georgia. BRG immediately raises price by $250 after this deal.
· Ct holds that the agreement is per se unlawful ( agreement, coupled with price increase, shows that this agreement was formed for the purpose & with the effect of raising product price.

ii. Special Situation: Pharma reverse payments

1. FTC v. Actavis, Inc. (2013): ∆ patents Androgel in 2003 & Solvay files an ANDA in the same year. Paddock also files an ANDA with Par. ∆ initiated Paragraph IV patent litigation against Solvay, Paddock & Par. The FDA approved Solvay’s ANDA & ∆ settled with all parties on the condition that it would pay them millions & they would not sell their generics for 9 years (until patent expires).
· Key Issues: 

· 1. Can reverse payments violates antitrust laws? YES

· The anticompetitive effects could fall within the scope of the patent, but unless the patent is proved valid, we don’t know that.

· Also, a patent does not immunize the settlement from antitrust attack ( paragraph IV puts the validity & scope of the patent under scrutiny & the settlement ended that.

· 2. If so, under what standard are they analyzed? RoR ( not anticompetitive on its face (but the lower courts can frame the analysis Cal Dental)
e. Horizontal Refusals to Deal/Group Boycotts

i. Fashion Originators’ Guild of America v. FTC (1941): π is an organization composed of garment manufacturers who are having their designs ripped off. To that end, π members decide to stop selling their products to retailers who also sell copies of their design. They also get some textile manufacturers to agree to sell their products to garment manufacturers which have in turn agreed to sell only to cooperating retailers. π monitors for compliance & has an elaborate trial & appellate tribunal system.

· Key issue: Is this per se? ( YES

· Violation of the Clayton Act ( forbidden to make a condition of sale that the purchaser cannot deal with competitors of the seller where that condition lessens competition or threatens to create a monopoly

· Violation of SA ( narrows outlets where retailers and manufacturers can buy from/sell to; extra-judicial tribunals trench on gov power; people are being driven out of business
ii. Klor’s Inc. v. Broadway-Hale Stores, Inc. (1959): π & ∆ are competing stores who sell home appliances. π alleges that well-known brands have conspired with ∆ to refuse to sell to π or only sell on discriminatory terms. ∆ does not dispute the allegations but shows that retailers near π carry the brands that refuse to sell to π.
· Did π allege a violation of the Sherman Act? ( YES

· Group boycotts/concerted refusals to deal have long been held to be per se unlawful.

· The facts here show a boycott that is driving π out of business as a dealer in products by certain manufacturers

· it has a monopolistic tendency by nature

· monopolies thrive by taking out 1 small business at a time

· lower courts had held there was no violation of the Sherman Act b/c this was harm only to the individual competitor, not the competitive process

· What mode of analysis applies? ( Per Se

iii. Radiant Burners, Inc. v.  People Gas Light & Coke Co. (1961): π manufactures a ceramic gas burner (Radiant Burner); the AGA is a membership corporation (whose members are direct competitors of π’s) that operates testing labs to ensure the safety/utility/durability of gas burners and gives those that pass a seal of approval. Despite having a product that is superior to some AGA seal-bearing products, the AGA denied π a seal. The AGA will not provide gas for π’s burner, so consumers will not buy it
· the lower courts incorrectly dismissed this action ( they did not follow Klor’s. 

· π cannot sell his burner b/c consumers cannot purchase the gas for use in the burner due to the alleged conspiracy. 

iv. NYNEX Corp. v. Discon, Inc. (1998): In 1984, ATT was subject to an antitrust decree that broke its local telephone companies into independent firms. Some of the firms had to switch up their equipment in order to comply with the consent decree and Discon sold removal services used by NY telephone, a subsidiary of Nynex. Material Enterprises Co. (subsidiary of NYNEX) switched the removal service from Discon to ATT, who charged more. ∆ would pass that charge to NY telephone, who would pass it to consumers. Material Enterprises would then receive a special rebate from ATT. π alleges that the ∆s engaged in anticompetitive behavior. 
· Issue: does the Klor’s rule that group boycotts are illegal per se apply to a buyer’s decision to buy from one seller over another when that decision cannot be justified in terms of ordinary competitive objectives? ( NO, we analyze under RoR
· Here, there is no horizontal agreement like the type in Klor’s, there is only a vertical restraint. Vertical restraints are not illegal per se. 

· The harm to consumers does not flow from a less competitive market but from the exercise of market power that is lawfully in NY telephone’s hands and deception.

· We don’t want to discourage switching of suppliers

· So, π would have to allege and prove harm to the competitive process, to competition itself and not just a single competitor 

v. Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co. (1985): ∆ is a purchasing co-op and both members and non-members can purchase from ∆ but members get a cut of the profits in the form of a rebate, effectively allowing them to purchase products at a price lower than non-members. π was a member but was expelled w/o procedural protections b/c π violated π∆s bylaws. 
· Issue: what mode of analysis applies? ( RoR

· absence of procedural safeguards can’t influence antitrust analysis (  if this was w/in the scope of per se, no amount of procedural protection would save it [look @ conduct itself] 
· The key is whether or not the cooperative possesses market power or exclusive access to an element essential to effective competition. Unless one of these is true, expulsion is not always likely to have an unwarranted anti-competitive effect.

· Here, π can still purchase from the co-op
· Also, the co-op is not inherently anticompetitive, it allows small retailers scale of economy they could not otherwise achieve.
· RED FLAG RULE #4: group boycotts are potentially per se unlawful if they involve horizontal agreements among competitors and the conduct at issue cuts off access to a supply, facility, or market necessary to enable the boycotted firm to compete.

vi. FTC v. Indiana Fed’n of Dentists (1986): Insurance companies limit the payment of benefits to the cost of the least expensive yet adequate treatment suitable to the needs of a patient. ∆ is the predecessor to an organization of dentists that pledged to withhold x-rays from insurance. They consented after an FTC decree and ∆ was formed by dissenting dentists. 
· Issue: What mode of analysis applies? ( RoR

· Although this is RoR, no elaborate analysis is req’d to demonstrate the anticompetitive character of such an agreement. 

· FTC doesn’t have to show market power if there’s actual anti-competitive effects ( since ∆s won’t send xrays, insurance cos have to resort to roundabout, more expensive ways
· ∆ can’t show a pro-competitive justification (ct rejects public health and alt. route)
· The ct upheld the FTC’s findings that ∆ members conspired to withhold x-rays and that the conspiracy suppressed competition among dentists w/r/t cooperation with insurance. 
· In the absence of an agreement, ∆s would comply; where ∆ held most sway is where the effects were strongest
· Per se is limited to cases in which firms w/market power boycott suppliers or customers in order to discourage them from doing business w/a competitor. 
vii. FTC v. Superior Ct. Trial Lawyers: 
· came on the heels of the Ind. Fed’n of Dentists ( there is also not a direct competitor being boycotted here

· the ct distinguishes by saying this case is not just a group boycott but also a horizontal price fixing agreement (∆s say we won’t take less than X)
viii. Toys R Us v. FTC (2000): π told manufacturers at a toy fair that it would not buy from them unless they sold only highly-differentiated products to wholesale club stores. The manufacturers eventually agreed but were concerned about a break in ranks. Internal documents also revealed that they wanted to deal with the clubs, so this agreement was contra to their economic self-interest

· Both horizontal and vertical agreements
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π enters into vertical agreements with manufacturers 

· π also orchestrated horizontal agreements among the manufacturers – evidence shows that the suppliers entered the boycott on the condition that their competitors did the same

· combined with the fact that these horizontal agreements were against the supplier’s self-interest, it’s enough evidence to find an implied horizontal agreement (only makes sense if they all go in together)

· What mode of analysis applies? ( PER SE

· 2 ways of showing market power:

· a. direct evidence of anti-competitive effects;

· b. proving relevant product & geographic market and showing that ∆’s share exceeds the required threshold 
· no matter how you measure it, the boycott clearly affected the markets.
f. Inferring Agreements

i. Oligopoly Problem

1. Oligopolies are markets in which there is a small number of dominant sellers, each with a large market share. The firms know that price competition is deadly, so we don’t see a lot of aggressive competition. Furthermore, oligopolists can achieve coordination without agreement ( we can all see the price goods are being sold for. 
2. Oligopoly coordination requires:
a. agreement on terms of cartel (*key: price*); and 

b. mechanism to maintain coordination over time

i. detect & deter cheaters; and 

ii. prevent new entry that might disrupt

ii. Interstate Circuit v. U.S. (1939): O’Donnell was the manager of both Interstate Circuit (IC) and Consolidated, two theater companies (mostly TX based). He sent a letter to the 8 branch managers of the distributor ∆s asking for two demands: (1) distributors agree not to exhibit A films at 2nd run theaters charging less than 25¢; and (2) A pictures exhibited at night admission of 40¢ or more cannot be part of a double feature. O’ Donnell conditioned IC’s continued exhibition of A films at night admission prices of 40¢ or more on these demands. Independent second-run theatres at the time charged less than 25¢ in Tx and it was a general practice at those theaters to have double features. Conferences took place between O’Donnell and the reps for the distributions, who agreed to the restrictions in all cities served by IC except Galveston & Austin (where IC had no competition for 2nd run theatres).
· Was there enough evidence to support a finding of agreement among the ∆s to fix prices( YES
· O’Donnell’s letter had every ∆s name in the addressee box, everyone is aware that they are all being asked to participate AND their success depending on unanimous action
· The proposal was a substantial departure from prior practice, so everyone doing it at once Is highly unusual 

· *very big plus factor when competitors move against their interest. 

· Nobody who had PK of the agreement was called to the witness stand
iii. Theatre Enterprises v. Paramount Film Distributing Corp. (1954): π owns Crest Movie Theatre, located 6 mi from the Downtown shopping center in Baltimore. π tried to get first runs from respondents, but they always denied his request b/c of their strict policy in restricting first-runs in Baltimore to the 8 downtown theatres – they allege it is economically infeasible to grant petitioner an exclusive license and day/date licenses are only given to non-competing theatres. 
· Agreement or independent action? ( Independent action
· This is different from Interstate Circuit –there was no need for the ∆s to agree with each other to ensure success – each one acting independently could proceed with the clearances w/o having to know what their competitors were doing. 
· Just parallel action alone is not enough to infer agreement under the SA, you need ‘+’ factors which are missing here.

iv. Bell Atlantic Corp. v. Twombly (2007): Aftermath of ATT breakup – ILECs had an obligation to share their network with competitor CLECs through the Telecommunications Act of 1996, which ILECs fought against. πs represent a class of all local phone/internet consumers from Feb 1996 to the present and allege a violation of S1, that ILECs conspired to restrain trade in 2 ways – (1) ILECs engaged in parallel conduct to inhibit the growth of upstart CLECs (ex: provided inferior connection); (2) ILECs agreed not to compete with each other (statement by exec).
· D. Ct dismissed for failure to state a claim – πs allege a conspiracy only through parallel behavior but they must allege additional facts that tend to exclude independent, self-interested conduct as a explanation for ∆s behavior. 
· SCOTUS reverses CoA and affirms D.Ct: need to allege enough facts to render the conspiracy plausible. 

v. Matsushita v. Zenith Radio Corp. (1986): conduct as consistent with competition as with conspiracy does not, standing alone, support an inference of antitrust conspiracy. π must show evidence that tends to exclude the possibility that the alleged conspirators acted independently. 
vi. In re Text Messaging Antitrust Litigation (2015): Text messaged used to be priced per text (PPU). As texting became more common, the ∆s increased their PPU and introduced bundles (i.e. unlimited texting). πs allege that ∆s conspired to increase the prices of PPU.
· Have πs shown sufficient factual info to allege a price fixing conspiracy to pass SJ? ( NO
·  πs are missing that key factor that takes them past tacit collusion and into conspiracy
· When we have a tie on the SJ stage, in antitrust, the “tie” doesn’t go to the π
· πs thought the TMobile emails were a smoking gun ( Ct disagrees

· the emails don’t conclusively point to conspiracy

· The Ct also says it’s important to consider the background ( evolution of texting

· as texting became more mainstream, the PPU market shrunk and the bundle market grew

· The ∆s didn’t have to collude to decrease churn 
· ∆s didn’t move in lockstep
vii. In re High Fructose Corn Syrup (2015): ∆s are 5 manufacturers of HFCS accounting for 90% of the market. There are two grades of HFCS: 42 & 55 (refers to % of fructose). HFCS 55 accounts for 60% of sales (soda). πs claim that in 1988, ∆s agreed to raise the price of HFCS and that the conspiracy was from 1989-1995. 
· Did πs adequately allege a conspiracy to fix prices? ( YES
· There are 2 types of circumstantial evidence to prove an agreement: 

· 1. Economic: suggests that ∆s were not in fact competing
· A. Evidence of market structure that makes price-fixing feasible.

· industry highly concentrated and product is fungible ( raise prices, consumers can’t go to another market for a substitute 

· B. Evidence that the market behaved non-competitively 

· ∆s had excess HFCS and continued to add to that excess ( discourage new entry and strengthen the cartel since its collapse would lead to price war.
· One ∆ raised prices ( all followed suit
· Switching from yearly Ks to monthly Ks with consumers (increase risk on consumers, no price cut to compensate) 
· ∆s buy HFCS from each other, despite excess (market share maintenance)
· 2. Non-Economic: suggests that ∆s did not compete b/c they had an agreement
· πs point to statements made by execs: “consumers are our enemy, competition are our friends”

· πs point to statements that indicate an understanding not to undercut each other

· Execs that had gone to jail in Lysine conspiracy were involved here pleaded the 5th. 
viii. United States v. Apple. Inc. (2015): You know these facts… this is the big Apple case with the iBookstore and Amazon
· Is there a SA violation? Mode of analysis? ( YES/PER SE

· there are vertical Ks affecting a horizontal price fixing conspiracy ( look at the price fixing NOT Apple’s vertical Ks with ∆ publishers
· Apple played a key and conscious role in organizing the collusion – they gave each publisher identical Ks and let them know that the plan would not go forth unless a “critical mass” of the publishers agreed; Apple helped encourage those publishers who held out. 
· The publishers could only switch to agency in tandem ( success depended on all of them doing this
· Ct does a quick look RoR b/c ebook industry was new
· Ct rejects application of BMI/Bd of Regents (Amazon argued that they needed this to enter the market dominated by Amazon) ( Apple could have sued Amazon
· SCOTUS has defined an agreement for SA 1 purposes as a conscious commitment to a common scheme designed to achieve an unlawful objective.

g. Role of Trade Ass’ns & Information 

i. Trade Ass’ns are normally composed of competitors, BUT their activities can be commercially beneficial and rase little anti-competitive effects. 

ii. Information exchange, a common function of trade ass’ns, can be pro-competitive but too much information can facilitate oligopoly coordination.

iii. SCOTUS has addressed this issue: 

1. Illegal were the information was specific & about current/future price/output & members accounted for a significant portion of total output.

2. 2. Lawful where information related to past transactions and price/sales information was specifically disclosed about each member.

iv. American Column & Lumbar Co. (1921): ∆ was formed and designed the open competition plan, which called for monthly meetings and a dissemination of very thorough reports detailing specific information about each member on a monthly basis (transaction; price lists, stock, etc...). Information about future price/output was also distributed after each meeting. The goal was to replace cutthroat competition with cooperative competition.

· Did the plan result in a violation of the SA? ( YES

· Plan provides future info (*KEY*) and opportunities for members to meet and discuss

· Over-production was explicitly condemned and a supply shortage was emphasized w/the implication that it would result in higher prices

· Eventually, that actually happened

· Express agreement is missing, but the ct points to the instruction to “follow intelligent competitors” and the system of reports as an adequate substitute

v. Container Corp. of Am. (1969): ∆s accounted for 90% of the shipment of containers, which are fungible item. ∆s exchanged price info whenever requested and there was an implicit agreement to do so.
· Although prices went downward, they were stabilized by the ∆s ( like Socony-Vacuum – interreference with price setting of a free market is per se unlawful
· You could infer an agreement to stabilize prices b/c prices went down while supply rose ( why else would competitors enter?
· Since there are few sellers and the product is fungible, the only competitive point is on price 
· Concurrence: Info exchange itself is not per se unlawful
· Dissent: this goes too far, the agreement is not so harmful and devoid of benefits to be condemned w/o evidence of harmful effects
vi. Todd v. Exon (2001): π is an Exxon employee and alleges that the ∆s violated SA 1 by regularly sharing detailed compensation info regarding MPT employees and using that info to set MPT salaries at an artificially low level. The ∆s had a survey system that collected info and helped them compare similar jobs at each company (Chevron was the benchmark). A 3P would analyze, refine, and distribute info the ∆s. 
· π challenging info exchange itself ( NOT per se but analyzed under RoR
· Did π adequately allege a SA 1 violation to survive a 12(b)(6)? ( YES

· market definition is very fact intensive and not normally determined on a 12(b)(6)

· To survive 12(b)(6) market alleged must bear a rational relation to the methodology courts prescribe to define a market for antitrust purposes 

· Here, the market is composed of buyers (∆s) of πs services ( the buyers are seen as good substitutes for one another by the sellers
· Since the πs accumulate industry specific knowledge, they are more valuable in this industry ( so they won’t switch industries b/c of a slight decrease in wages
· To support their definition of the market, πs point to the fact that ∆s spent resources to get these surveys
· You don’t need to show market power if you show actual adverse effects on competition (not limited to quick look)

· look at susceptibility of market 

· concentration – no magic #, we have 14 ∆s here, which is less than that in Container Corp. 
· fungibility – the job family surveys made the jobs fungible for comparison purposes.
· elasticity of demand – labor is inelastic, you can’t recover an hour worked
· nature of info – past/present/future info all exchanged and the specificity went down to 3 companies at a time; data was not available to employees/public; frequent meetings held to discuss
IV. COPPERWELD & INTRA-ENTERPRISE CONSPIRACY 
a. Copperweld Corp. v. Independence Tube Corp. (1984): R was purchased by ∆, who entered into a K with LS, he seller. G worked for LS and after the sale, he established his own steel tubing business to compete with R. C sent letters to those who dealt with G warning them that if G used technical info from R, C would be able to obtain an injunction. 
· Issue: whether a parent corp and its wholly owned subsidiary are legally capable of conspiring with each other under SA 1 ( NO

· Ct disposes of intra-enterprise doctrine ( all the decisions “based” on that doctrine can be validated on other grounds

· conspiracy deprives the market of independent decision centers, which this conduct doesn’t fall under ( Parent and wholly owned subsidiary have unity of purpose

· Internal agreements don’t give rise to the type of conduct S1 is meant to deter

b. American Needle, Inc. v. NFL (2010): NFL has 32 teams which managed their own IP until they formed the NFLP to manage for them. NFLP granted non-exclusive licenses until 2000, when it gave an exclusive license to Reebok. π alleges this violated S1 of the SA.
· Issue: Is the NFL and NFLP subject to S1 OR is the NFL a single enterprise per Copperweld? ( NFLP and NFL subject to S1

· The key is whether the alleged action joins together separate decision makers such that the agreement deprives the marketplace of independent centers of decision-making. 

· Whether concerted action violates S1 does not turn on whether the parties involved are legally distinct entities
· Each team serves its own purpose when licensing IP, not the common interests of the whole ( so the decision to license their IP collectively AND to one vendor deprives the marketplace of independent centers of decision-making (and thus competition). 
· Whether NFLPs actions are covered is a closer call b/c it is a separate corp with its own management and the revenues are equally shared by members BUT for the same reasons as the 32 teams, the NFLP is subject to SA 1
· Teams remain separate from NFLP and their economic interests are distinct from NFLPs financial well being

· Since restraints on competition are essential if product is to exist, RoR is used but quick look (twinkling of an eye)

V. INFLUENCING GOVERNMENT CONDUCT/STATE ACTION
a. Noerr-Penington Doctrine
i. Eastern RR Presidents Conference v. Noerr Motor Freight Inc. (1961): A group of trucking Cos. and their trade association sued a railroad association and a PR firm for antitrust violations, alleging that the RR association had hired the PR firm to conduct a publicity campaign against the truckers designed to foster the adoption and retention of laws and law enforcement practices destructive of the trucking business. The truckers assert that the RRs actions were motivated solely by the desire to injure the truckers and destroy them as competition.
· Can a publicity and lobbying campaign designed to harm competitors give rise to Sherman Act violations? GENERALLY NO

· No violation of the SA can be predicated on mere attempts to influence the passage or enforcement of laws

· Based on the above, the Ct says that the SA does not prohibit people from associating together in an attempt to persuade the legislature or the executive to take a particular action with respect to the law that would produce a restraint or a monopoly → political activity is beyond the purpose of the antitrust laws

· Representative democracy → we need for people to be able to make their wishes known to gov

· Intent does not matter, people seeking a change in the law are hoping to bring an advantage to themselves and a disadvantage to their competitors

· Sham exception: situations in which a PR campaign that is outwardly directed toward influencing gov action is a sham to cover what is actually nothing more than an attempt to interfere directly with the business relationships of a competitor 

ii. United Mine Workers v. Pennington (1965): UMW lobbied to Tennessee Valley Authority and Secretary of Labor to set minimum wage standards which drove small coal mine operators out of the business → S. Ct. holds that Noerr Doctrine covers lobbying to administrative agencies -- intent doesn’t matter

iii. California Motor Transport Co. v. Trucking Unlimited (1972): highway truckers sued another group of truckers alleging that they conspired to institute actions and federal agency proceedings to delay π’s applications for operating rights → Noerr extends petitioning the cts as well; sham exception applies if you try to tie someone up or prevent them from having access to administrative proceedings -- ∆ here was not trying to influence public officials but was trying to bar π from meaningful access to adjudicatory tribunals 

iv. FTC v. Superior Court Trial Lawyers Assc’n: Noerr doesn’t apply b/c the means by which respondents sought favorable legislation was itself the source of the competitive injury
v. Allied Tube & Conduit v. Indian Head, Inc., 108 S. Ct. 1931 (1988): NFPA is a private standard setting organization that sets product standards and codes for fire protection. The NEC is the most influential electrical code in the nation and is adopted by many state/local govs unchanged. Indian Head wanted the board to vote on including poly vinyl chloride conduit in the code. Allied, the nation’s largest manufacturer of steel conduits, met with other steel conduit manufacturers to vote against the proposal–they paid for a bunch of new recruits to go vote, and the new recruits were instructed on how to vote through walkie-talkies and hand signs.
· Does Noerr immunity apply? NO

· RoR not per se b/c private standard setting orgs have pro-competitive benefits (contra Radiant Burners)

· The scope of Noerr protection depends on source, context, and nature of anti-competitive restraint at issue (not really defined….)

· Private standard setting org with both vertical + horizontal competitors ( unaccountable to the people, no official authority, members have a financial stake in the outcome

· Most influential path to gov, but that isn’t enough to save it

· Ultimate aim to influence legislative action is also not dispositive

· this is commercial activity with a political effect not vice versa

vi. Prof. Real Estate v. Columbia Pictures, 113 S. Ct. 1920 (1992): PRE operated a hotel where they installed DVDs in the rooms and let guests rent from their DVD library. PRE wanted to sell other hotels machines which allowed guests to watch pre-recorded material. Columbia had copyrights in the DVDs and sued. Columbia also licensed DVD rentals to hotel chains, so they were a competitor with PRE. PRE alleges the copyright suit was a sham. 
· What is the sham exception to Noerr?

· 2-part test in a single litigation context:

· 1. objectively baseless: if an objective, reasonable litigant could expect a favorable outcome on the merits, then the lawsuit is entitled to Noerr immunity and is not a sham.

· 2. subjective motivation: if the lawsuit is objectively baseless, then the court can inquire into ∆’s subjective intent to determine if Noerr immunity should be stripped
· Existence of probable cause precludes a finding of sham litigation b/c probable cause to institute a proceeding requires a reasonable belief that there is a chance the suit will be held valid
· A showing of malice does not mean the absence of probable cause ( just the subj doesn’t matter.
· *still have to show an antitrust violation, this just strips protection
VI. State Action

a. Parker Immunity Doctrine
i. Parker v. Brown, 317 U.S. 341 (1943): California authorized a marketing program under the Cal Agricultural Prorate Act which authorized marketing programs to restrict competition among growers and maintain prices of certain agricultural products. The program would be adopted following a vote of producers in the appropriate zone. The proration marketing program for raisins was established and it set prices for raisins in various categories per tonnage. A producer challenged the program.
· Issue: is the marketing program invalid under the SA? NO
· SA is meant to apply to private actors, states are free to organize their economies and as long as private actors involved are acting under the direction of the state, the SA doesn’t apply.
· organization of a zone is proposed by producers and the program, approved by the commission, is also approved by producers. However, it is the state acting through the Commission which adopts the program and enforced it with penal sanctions.
ii. California Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc.: Under 24866(b) of the Cal. Buss. & Prof. Code, wine producers have to set prices through a fair-trade K or a price schedule. The state does not review these prices. It is unlawful to sell wine to a retailer other than the price reflected in the fair-trade K or price schedule. ∆ sold wine at a price below the price schedule.
· Does 24866(b) violate the SA? YES
· Ct gives a 2-part test for Parker immunity:
· 1. challenged restraint is clearly articulated and affirmatively expressed as state policy; AND
· 2. policy is actively supervised by the state.
· There was no supervision here, the state just authorized and enforced the prices w/o review or regulation
· *don’t want to give immunity to industry participants under the cloak of state action
iii. N. Carolina State Bd. of Dental Examiners v. FTC: N. Carolina established a state board to regulate the practice of dentistry. 6/8 members are currently practicing dentists, 1/8 is a currently practicing hygienist, and 1/8 is a consumer. Non-dentists began performing teeth whitening at lower prices than dentists, dentists complained. Board sent C&Ds to non-dentists performing teeth whitening. The Dental Practice Act does not specify whether teeth whitening is in the practice of dentistry.
· Are the board’s actions re:teeth whitening protected under the doctrine of state-action immunity? NO
· At most, the board is a quasi-state body and it is composed of non-sovereign actors who are active market participants ( must satisfy Midcal test.
· contra Hallie, where it was an electorally accountable municipality 
· Fails prong 2 of the Midcal test–ct gives 4 constant requirements of active requirements of active supervision:
· 1. supervisor must review substance of decision, not merely procedures followed to produce it;

· 2. supervisor must have power to veto or modify decisions to ensure they accord with state policy;

· 3. mere potential for state supervision is not an adequate substitute for a decision by the state

· 4. state supervisor may not be an active market participant

VII. VERTICAL RESTRAINTS
a. History
· Dr. Miles Medical Co. v. John D. Park & Sons Co. (1911): π had a secret formula for medicine that it sold at retail and wholesale levels. π managed to fix minimum retail prices through consignment & retail agency contracts. ∆ refused to sign and induced other dealers to break their Ks, buying π’s product for less.
· SCOTUS: vertical price-fixing Ks are illegal per se, and here, Dr. Miles was sitting minimum resale prices in a way that was no different from horizontal price fixing (as if all the dealers had agreed on a minimum price)

· Colgate (1919): Colgate announced and enforced a policy that it would sell only to those who adhered to Colgate’s suggested retail price. If dealers did not adhere, Colgate cut them off.

· SCOTUS: this is a unilateral policy regarding the terms on which one party will deal with another ( allowed (generally, firms can decide who to do business with)

· Over the years, various exceptions have been carved out which make it more difficult for manufacturers to rely on Colgate ( basically, if manufacturers try to police these prices, they can’t rely on Colgate, you have to announce and cut off those who don’t adhere

· Ex: In Leegin, ∆ couldn’t rely on the Colgate doctrine b/c once it got wind of the 20% price reduction, it tried to convince π raise prices 
b. Vertical Non-Price Agreements
i. Continental TV, Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977): ∆ manufacturers and sells TVs. After a decline in market share, ∆ phased out wholesale distributors and began selling to smaller group of franchised retailers in order to decrease intrabrand competition and increase Interbrand competition. ∆ limited the amount of franchises in any area and required franchisee to sell Sylvania product only at location at which he was franchised. π and ∆ had a dispute, and ∆ terminated π’s franchise. π sued.
· Is ∆’s location restriction illegal per se? NO
· Ct overturns Schwinn, which established the bright line rule that if title was passed from manufacturer to dealer, vertical non-price restrictions were illegal per se.

· The SA is about Interbrand competition and these restrictions are efficient at limiting intrabrand competition to encourage Interbrand competition

· Free-riders: Price cutting can take away extra services a manufacturer may want 

· Manufacturers should have the right to decide how many distributors/retailers they have so that they can limit intrabrand competition and encourage Interbrand competition

· B/c the anticompetitive effects are not always clear, RoR should apply

· RED FLAG RULE #5: Vertical non0price agreements are judged under RoR
c. Vertical Price Fixing
i. State Oil v. Khan (1997): π entered into a contract with ∆ to operate a gas station owned by ∆. π would buy gas from ∆ at the suggested retail price less $3.25/gallon. π could sell at any price he wanted, but if he sold above the suggested retail price, the excess was rebated to ∆. π’ fell behind on payments and a court appointed receiver ended up running the station without the price restraints imposed by ∆. The receiver managed to turn a profit which π insists was b/c he could operate outside the price restrictions
· Is ∆’s price term illegal per se under S1? NO
· Ct overturns Albrecht, a case where a newspaper distributor giving max resale prices was declared unlawful per se. Ct says the concerns in Albrecht are not overinflated
· One concern was that vertical price-fixing agreements would hide a minimum horizontal price-fixing agreement ( Ct says this can be recognized and punished under RoR

· Another concern was that maximum price fixing could interfere with dealer freedom ( the unavailability of max price fixing agreements actually caused many suppliers to integrate forward into distribution and eliminate dealers

· Another concern was that the max price would be too low to offer services but this would harm suppliers so they probably won’t do it
· Stare decisis is not inexorable 

· the SA is meant to adopt to change and Congress expects the courts to give shape to the broad mandate of the SA

· The SA is different from other statutes, it evolves as economic realities change

· Consumers benefit from max price fixing ( low prices are good for consumers and prevent mini monopolies 

· RED FLAG RULE #6: A vertical agreement between a seller and a buyer to resell a product at a maximum price is subject to the rule of reason 

ii. Leegin Creative Leather Products, Inc. v. PSKS, Inc. (2007): ∆ designed leather goods under the Brighton brand and preferred to retain in small boutiques b/c of better service/consumer experience. π operates Kay’s Kloset and used to carry Brighton goods. ∆ instituted a policy wherein it would not sell to retailers that sold below the minimum suggested price. π sold at a 20% discount in order to compete with some nearby retailers and after admonishment, ∆ dropped π and π sued.
· Is the minimum resale agreement unlawful per se? NO

· SCOTUS overturns Dr. Miles b/c the reasons relied on there do not justify a per se rule 

· administrative efficiency is not enough to keep this rule

· stare decisis is not so powerful in antitrust

· Vertical price restraints do not always or almost always decrease output (as per se unlawful behavior does)

· anticompetitive effects:

· no-intrabrand competition

· can mask a retailer horizontal agreement or a manufacturer cartel

· pro-competitive justifications:

· no free riding
· facilitates new brand entry ( retailers/manufacturers have incentive to work with competent and aggressive retailers

· encourage competition in services among retailers

· Under RoR, courts should look at:

· 1. The number of manufacturers making use of the practice in the industry;

· 2. The source of the restraint; and 

· 3. Market power of the firm

· RED FLAG RULE #7: A vertical agreement between a seller and a buyer to resell a product at a minimum price is subject to the rule of reason
d. Tying Arrangements 
i. Int’l Salt Co. v. U.S. (1947): ∆ owned 2 patents on salt machines, the lixator and the saltomat. ∆ leases the machines and the lease requires that leases buy salt from ∆ (salt is unpatented). The lixator lease only allows leases to buy salt from a competitor if the grade is similar and ∆ can’t price match. The saltomat lease allows leasees to buy salt from ∆ at the going price.
· Are ∆s lease arrangements unlawful per se? YES
· ∆ is excluding competitors from a market–all ∆ has to do is meet competition to retain the market, a competitor would have to undercut ∆ to have any hope at all.
· RED FLAG RULE #8: Tying is per se unlawful if:

1. Two separate products or services are involved;
2. The sale or agreement to sell one product or service is conditioned on the purchase of another;

3. The seller has significant economic power in the market for the tying product to enable it to restrain trade in the market for the tied product; and 
4. A not insubstantial amount of interstate commerce in the tied market is affected.

ii. Northern Pacific Railway v. U.S. (1958): ∆ sold land w/a tying clause requiring items manufactured on that land to be shipped by ∆
· Tying arrangement deny competitors free access and take away consume choice b/c of the tyers market leverage in another market, not b/c of superior product

· where the seller doesn’t have dominance over the tying product, these arrangements are not a threat

· The # of such arrangements can be evidence of ∆’s power
iii. Jerrold Electronics Corp.: Ct lets a tie in slide b/c the arrangement assured the future, profits, and reputation of ∆ upon which success and orderly growth of a new industry depended. Once the industry took roots, the tie-in was unreasonable.
iv. Dehydrating Process Co.: Tie-in allowed where ∆’s product didn’t work as well w/o the tied product and customers had complained/asked for refunds 
· similar argument in Int’l Salt that court would have upheld w/o price matching clause
v. Jefferson Parish Hospital District No. 2 v. Hyde (1984): ∆ entered into a contract with Roux in 1971 providing that the hospital would restrict its anesthesia department to doctors from Roux. In 1976, a new contract was written and although the exclusivity clause was omitted, ∆ still regarded itself as having a closed anesthesiology department. In 1977, π applied for a job as an anesthesiologist and was recommended but not hired b/c of the contract. π sued.
· Is the ∆ engaged in an unlawful tying arrangement? NO
· First step is to decide if there is a tying arrangement
· products: hospital services + anesthesiology services

· test: is there a separate, sufficient demand for the tied product? YES

· patients and surgeons often make their own choice as to both hospital and anesthesiologist 

· Is this tying arrangement unlawful?

· Per se is appropriate where the existence of force is probable. 

· No force here, 70% of the people in the area use a hospital other than ∆
· Ct says the other factors (lack of price consciousness and inability to compare providers) do not provide a per se basis
· Concurrence: Per se in the tying context makes no sense b/c you have to look into the situation anyway.
vi. Eastman Kodak Co. v. Image Technical Services, Inc. (1992): ∆ adopted policies making it more difficult for πs to compete it in servicing Kodak equipment. First, ∆ sold replacement parts only to those who self-service or use ∆’s service; OEMs agreed not to sell parts that fit ∆’s equipment to anyone else; ∆ pressured owners of equipment not to sell parts to ISOs.
· Have πs presented enough evidence that an unlawful tying arrangement exists to pass SJ? YES

· Q1: is there a tying arrangement? YES

· Are parts + services two distinct markets? YES

·  test: is there sufficient demand so that it is efficient for a firm to provide services separately from parts? Yes, this is how it was done in the past and still is done for self-service customers

· No service purchase, no parts.

· Q2: does ∆ have appreciable market power in tying market? YES
· Ct rejects argument that a lack of market power in the equipment market precludes possibility of market power in derivative after markets

· there is a lock-in ( once you buy the equipment, you have to buy the parts/services

· Consumers would rather get service from ISOs, but are being forced to purchase services from ∆
vii. U.S. v. Microsoft Corp (2001): Windows created and sold the Windows OS. Windows required licensees of Windows OS to also license IE as a bundle at a single price and didn’t allow OEMs to remove IE from the Windows desktop. Consumers also couldn’t remove IE. 
· Is Windows bundling with IE per se unlawful? NO RoR must apply

· The separate products test is a poor fit here b/c this is a completely new product–Windows is trying to integrate IE to operate in a way that it never has before

· difficult to gauge consumer demand, need a fuller record

· There isn’t enough experience with this new product to apply per se 

VIII. MONOPOLIZATION 
a. Basics
i. A firm with market power has the ability to set prices in the market
ii. Central harm of monopoly is that a monopolist will reduce output below the level that would be sold in a competitive market–by charging supracompetitive prices, demand decreases
iii. Social value that would flow to consumers in a competitive market flows to the monopolist (wealth transfer)
iv. cross-elasticity of demand: change in the quantity sold of one product in response to a change in the price of another product
b. RED FLAG RULE #9: To prove monopolization under Section 2 of the Sherman Act, the plaintiff must show that a defendant:

1. possesses monopoly power; and 

2. has acquired, enhanced, or maintained that power by the use of exclusionary conduct.

c. Monopolization and Market Definition

i. United States v. Aluminum Co. of America (1945): ∆ is engaged in the production of ingot aluminum and since 1895, also fabricates metal into finished articles. Aluminum is extracted from alumina and the process requires a lot of energy. ∆ entered into Ks with several power companies restricting them from supplying power to other manufacturers of aluminum. ∆ also entered into Ks with foreign producers to limit import into the US. ∆ had a monopoly in the production of virgin ingot via patent until 1909 and the government argues that it has continued its monopoly unlawfully (Alcoa had engaged in unlawful conduct prior to 1912)
· Did ∆ have an unlawful monopoly? YES
· Secondary issue 1: how do we define market? The court looks at what is competing in this market to define the market and market share.

· imported aluminum: yes

· “secondary”/recycled: no –∆ knew about the secondary market and factored that in its output determinations, so the competition from the secondary market was within ∆’s control
· durable goods issue

· finished articles by ∆ no- all ingot is used to make some final product, so finished/semi-finished goods ∆ sells reduce the demand for original product
· so, it’s all of ∆’s production (original + finished) balanced against import for 91% market share
· Ct says this is clear monopoly power; 64% would be a maybe; 33% is definitely not enough

· Second issue 2: is the monopoly unlawful?

· Big alone is not bad

· Key language: “willful acquisition of monopoly power as distinguished from growth or development as a consequence of a superior product, busines acumen, or historical accident.” 

· ∆ was not a passive beneficiary of its monopoly, but sought to continue its monopoly past the patent expiry with exclusionary measures that erected entry barriers
ii. U.S. v. E.I. du Pont, 351 U.S. 377 (1956): ∆ had an exclusive license to make and sell cellophane in North America. Sylvania (which was not covered by the license) produces about 25% of the cellophane in the U.S. Government alleges that ∆ monopolized trade in cellophane. Du Pont produces 75% of the cellophane sold in the US and cellophane is less than 20% of all flexible packaging material sales.
· Is the relevant market cellophane? or flexible wrapping material? FLEXIBLE WRAPPING MATERIAL

· Ct defines market has composed of products that have reasonable interchangeability for the purposes for which they are produced, considering price, use, and qualities
· functional interchangeability: there are lots of flexible wrapping materials that are used and there is a considerable degree of function interchangeability between these products

·  looks at the cross-elasticity of demand– Court below found that there was a great sensitivity of customers in the flexible wrapping material market and that prevented du Pont from possessing monopoly control over price 

· key language: “commodities reasonably interchangeable by consumers for the same purpose make up that part of the trade or commerce, monopolization of which may be illegal”
d. Unilateral Refusal to Deal
i. Aspen Skiing Co. V. Aspen Highlands Skiing Corp., 472 U.S. 585 (1985): There were 3 skiing mountains in Aspen all owned by separate companies, and they offered a 6-day All Aspen ticket beginning in 1962. In 1964, Ski Co. bought one of the mountains and offered a competing 2-area ticket. In 1967, Ski Co. opened a 4th mountain and offered a 3-area ticket that was outsold by the All-Aspen ticket. Ski Co. began expressing its dislike of the All-Aspen ticket in 1970 claiming it was annoying to administer. They began offering Highlands a low fixed rate in order to continue the ticket, but Highlands rejected. Highlands tried to make their own pack, including vouchers that skiers could redeem at Ski Co. mountains, but Ski Co. refused to accept them. Highlands sued alleging violation of S2, jury awarded damages, and Ski Co. appealed. 
· Did Ski Co. have a duty to deal with Highlands? YES
· Ct says there are exceptions to the general rule that a firm has no duty to deal with its competitors

· Here, Ski Co. made an important change in the pattern of distribution that had originated in a competitive market and had existed for several years
· That decision was a decision by a monopolist that made an important change in the character of the market. To decide if this was anticompetitive, the court looks at the effects on consumers, on Highlands, and on Ski Co.

· Consumers preferred the All-Aspen ticket and were mad at the change

· Highlands tried to compete with its adventure pack b/c that’s what skiers expected, and it was prohibitively expensive

· Ski Co. could not rebut with a business justification

ii. Verizon Communications v. Law Offices of Curtis v. Trinko, 540 U.S. 398 (2004): Telecommunications Act of 1996 imposed duties upon ILECs in order to facilitate market entry by competitors. It also established a complex regime for monitoring and enforcement. ILECs had to share their networks with CLECs. In 1999, ∆ violated one of its obligations under the act. π sued, claiming that ∆ had filled rivals’ orders on a discriminatory basis as part of an anti-competitive scheme to discourage consumers from buying from CLECs. 
· First, the Ct determines what effect the Act has on traditional antitrust principles. There is an antitrust savings clause, so there is no implied immunity, but the Act imposes duties on ILECs that go beyond what is imposed in general. So, the relevant question is whether ∆’s activities violate existing antitrust standards. NO
· This case isn’t Aspen Skiing. The ∆ isn’t refusing to provide competitors with a product that it sells to the public. The unbundled elements provided to CLECs are provided b/c of the Act. 
iii. Eastman Kodak v. Image Technical Services, Inc. (1992): Monopolization claim–did Kodak monopolize or attempt to monopolize the service and parks market in violation of S2?
· Kodak controls nearly 100% of the parts market and 80%-95% of the services market with no readily available substitutes.

· π showed that Kodak took exclusionary actions, so liability turns on whether Kodak has a valid business reason for its conduct, which Kodak could not proffer.

· Evidence that ISOs provided quality service that was preferred by some Kodak owners
iv. United States v. Microsoft Corp., 253 F.3d 34 (2001): Government brings a huge antitrust action against Microsoft for a lot of behaviors.
· Monopoly power: 

· Market definition–Microsoft challenged the D.Ct’s decision to exclude middleware in the relevant market; COA upholds

· Under the test of reasonably interchangeability, the D.Ct. only needed to consider substitutes that constrain pricing in the reasonably foreseeable future, and only products that can enter the market in a relatively short time can perform that function.

· No middleware product fit this test.

· So, Microsoft has a 95% share of the market (if we count OS, it’s 80%).

· Anticompetitive conduct:
· To have an anticompetitive effect, the action must harm the competitive process, and therefore consumers. Harm to competitors alone will not suffice.

· Framework:

· 1. π shows requisite anticompetitive effect

· 2. ∆ can rebut with a procompetitive justification
· 3. π must demonstrate that cons outweigh pros
· 1. licenses issued to OEMs
· browsers can be a “backdoor” for users to select an OS they wish, so ∆’s effort to gain market share in browsers served to ensure monopoly in the OS market
· a. anticompetitive effect: having an OEM pre-install browsers is one of 2 most effective methods of distribution. This prevented many OEMs from distributing browsers other than IE
· b. justification: IP justification does not fly
· 2. Integration of IE & windows

· a. anticompetitive effects: prevented OEMs from installing other browsers and deterred consumers from using them; this increased ∆’s browser usage share and protected its operating system monopoly from a middleware threat
· b. justification: none

· 3. Agreements with IAPs

· a. anticompetitive effects: by closing to rivals a substantial percentage of the available opportunities for browser distribution, Microsoft managed to preserve its monopoly
· b. justification: nope….

· 4. Dealings with Java

· a. incompatible JVM did not have anti-comp effects but did have pro-comp effects

· b. first wave agreements foreclosed a substantial portion of the field for JVM distribution and protected ∆’s monopoly from a middleware threat
· c. deceiving java developers served to protect its monopoly in a way not attributable to being a superior product

· d. threats to intel: stopped intel from aiding Java

v. LePage’s Inc. v. 3M, 324 F.3d 141 (3rd Cir., 2003): 3M dominates the US transparent tape market. LePage’s decided to sell second brand and private label transparent tape in 1980 and by 1992, they were selling 88% of the private label tape in the US. 3M instituted a bundled rebate structure and LePage’s asserts that 3M used its monopoly over Scotch tape brand to get a competitive advantage in the private label tape market through their bundled rebate. 
· Did 3M take steps to maintain its monopoly power in transparent tape market in a manner that violated S2 of the SA? YES

· Monopolists are not free to take actions that a company in a competitive market may take ( Brooke Group does not apply to a monopolist with unconstrained power, so selling above cost doesn’t save them.
· 3M linked a product where they faced no competition to one that they did face competition in. In order for LePage’s to meet 3M’s price, they had to cut costs in an impossible way.

· 3M also had exclusive dealings with some retailers. Taken together with the bundled rebates, a jury could find that this was exclusionary conduct.

· Anticompetitive effect: LePage’s earnings plummeted and the rebates were given at the end, so businesses didn’t pass the savings on to consumers.

vi. Cascade Health Solutions v. PeaceHealth, 502 F.3d 895 (9th Cir. 2007): π and ∆ are the only two providers of hospital care in Lane County. π provides primary and secondary acute services at one hospital while ∆ provides primary, secondary, and tertiary acute hospital services at three hospitals. In Lane county, ∆ has a 90% market share of tertiary services. ∆ offered insurers discounts of 35%-40% on tertiary services if insurers made ∆ their sole preferred provider for all services. π alleges this was an anticompetitive bundle in violation of S2; jury awarded damages to π, ∆ appeals.
· Can bundled discounts be exclusionary conduct under S2? YES
· but bundled discounts cannot satisfy the exclusionary conduct element unless the discounts result in prices that are below an appropriate measure of defendant’s cost.

· discount attribution test: full amount of discounts given by the ∆ on the bundle are allocated to the competitive product(s). If the resulting price of the competitive product(s) is below the ∆’s incremental cost to produce them, then the bundle can satisfy the exclusionary conduct prong.
· Much more demanding standard than LePage’s
e. Attempted Monopolization
i. RED FLAG RULE #10: to prove attempted monopolization under Section 2 of the Sherman Act, the plaintiff must show that the defendant: 

(1) engaged in exclusionary conduct; 

(2) with a specific intent to monopolize; and 

(3) with a dangerous probability of achieving monopoly power.

ii. Lorain Journal Co. v. United States, 342 U.S. 143 (1951): ∆ has been publishing in Lorain since before 1932. In 1932, it published the only competing daily paper (Times-Herald) and since then has enjoined a commanding and overpowering position. Its daily circulation is 13,000 copies and it reaches 99% of families. In 1948, WEOL-FM Was licensed to operate and it covers 3 cities. The station gets almost all of its income from ads. ∆ instituted a rule where anybody who advertised with WEOL could not advertise with the journal. A lot of merchants stopped advertising with WEOL as a result. 
· Did ∆’s conduct constitute an attempt to monopolize? YES
· Eliminating WEOL would restore Lorain’s monopoly in mass dissemination of local and national news
· Merchants could not afford to discontinue advertising in the journal 

· The right to deal with whoever you want is not exempt from antitrust regulation.
iii. Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447 (1993): πs brought a S2 claim, jury awarded damages and 9th circuit affirmed. 9th circuit held that in order to show prong 3, it was not necessary to present evidence of the relevant market or ∆’s market power so long as evidence of unfair conduct was presented.
· Was the 9th circuit’s holding correct? NO

· πs must prove a dangerous probability of actual monopolization, which requires a definition of the relevant market and an examination of market power.

· so, the 2 components of prong 3 are:

· relevant market and

· ∆’s ability to lessen or destroy competition in that market.
IX. PREDATORY PRICING
a. Basics
· Plaintiffs complain that predatory pricing harms competition by driving rivals out of the market
· the law has struggled to find a workable criterion for distinguishing between desirable price competition and anticompetitive predatory pricing-the same conduct, reducing price of the product, is necessary to both.
b. Brooke Group v. Brown & Williamson Tobacco, 509 U.S. 209 (1993): For a long time, there was no price competition in the cigarette market. In 1980, π entered the economy segment of the market with its line of black and white generics. Their growth in the generic market came at the expense of sales of branded cigarettes. B&W, in 1984, introduced a competing line of generics and would give volume rebates to wholesalers, engaging Liggett in a price war. Liggett filed suit claiming that B&W’s discriminatory volume rebates were integral to a scheme of predatory pricing. Liggett alleged that the goal was to get them to raise prices of generics, raising prices of branded cigarettes as well.
· Did B&W engage in predatory pricing? NO
· Court says that Utah Pie does not set the standard here. In a discriminatory pricing action, Plaintiffs must show two elements:
· 1. π must prove that the prices complained of are below an appropriate measure of its rival’s costs; and 

· Only below-cost prices suffice

· 2. π must show that the competitor had a reasonable prospect of recouping its investment in below-cost prices

· a. is the target likely to succumb; and if so

· b. does that injure competition in the relevant market

· Liggett failed here. Even if Liggett succumbed, B&W didn’t have the market share necessary to recoup (its customers were sensitive to price); Liggett would have to show collusion between B&W and the other cigarette companies to raise prices together so that B&W could recoup.

X. MERGERS
a. Basics
· Mergers occur when one firm acquires ownership or control of, or the assets of, another firm.
· Some collaborations have competitive effects identical to mergers and agencies treat is a horizontal merger if:
· a. participants are competitors in that relevant market;
· b. the formation of the collaboration involves an efficiency-enhancing integration of economic activity in the relevant market;
· c. the integration eliminates all competition among the participants in the relevant market; and 
· d. the collaboration does not terminate w/in a sufficiently limited period by its own specific and express terms (usually 10+ years)
· Harms that arise from mergers are difficult to address by other means, so merger enforcement plays a central role in antitrust law.
b. Clayton Act, Section 7
· prohibits mergers whose effect “may be substantially to lessen competition or tend to create monopoly”
· forward-looking standard ( prevent the creation of trusts, conspiracies, and monopolies when are being brought together
· those who purchase stock just for investment are not subject to S7
c. Hart-Scott-Rodino Act
· HSR requires margining entities to notify the antitrust agencies and provide them with the info required to analyze potential anti-competitive effects, and defer completion of the merger for a specific time period
d.  United States v. Philadelphia National Bank, 374 U.S. 321 (1963): PNB and Girard where the 2nd and 3rd largest of the 42 commercial banks with head offices in the Philly metro area. If the proposed merger is consummated, the resulting bank would be the largest and with the second largest bank, would control 59% of the total assets. The four largest banks in the area would then have about 78% of the control of total assets. FTC brought suit to enjoin.
· Is the proposed merger unlawful under section 7? YES

· Test: whether the effect of the merger may be substantially to lessen competition in any line of commerce in any section of the country.
· line of commerce: here, it’s commercial banking

· section of the country: the philly metropolitan area b/c in banking, convenience of location is essential

· A merger that produces a firm controlling an undue percentage share of the relevant market and results in a significant increase in the concentration of firms in that market is so inherently likely to lessen competition substantially that it must be enjoined in the absence of evidence clearly showing that the merger is not likely to have such effects

· Here, the merger will result in a bank controlling 30% of commercial banking business in the relevant area and there is a 33% rise in concentration ( we don’t want to allow for concentration of the industry

· Ct rejects all of the defenses

e. FTC v. Whole Foods Market, 548 F.3d 1028 (2008): Whole Foods and Wild Oats were in merger negotiations and alerted the FTC pursuant to the HSR Act. The FTC sought a prelim injunction, contending that WF and WO were the two largest operators of PNOS and in 18 cities, the merger would create monopolies. The D. Ct. found that grocery stores, not PNOS was the relevant market and ruled against the FTC. FTC appeals.
· Did the D.Ct. err in denying prelim injunctive relief? YES

· 15 USC 53(b): allows a D.Ct. to grant prelim relief upon a proper showing that, weighing the equities and considering the Commission's likelihood of ultimate success, such action would be in the public interest.
· If the FTC raises questions going to the merits so serious, substantial, and doubtful that they are fair grounds for a thorough investigation, there is a presumption in favor of injunctive relief that the parties can rebut by showing that the equities weigh in favor of the merger
· The D.Ct. only looked at marginal consumers, but core customers can be a proper subject of antitrust concern where a firm differentiates itself by offering a particular package of goods/services and there are a central group of customers for whom only that package will do. There was evidence that PNOS discriminate on price against core consumers. 

f. St. Alphonsus Medical Center v. St. Luke’s Health System, 778 F.3d 775 (2015): Nampa is the second largest city in Idaho. St. Luke's operated an emergency clinic in Nampa. Saltzer was the largest independent multi-specialty physician group in Idaho and had 34 physicians practicing in Nampa. St. Alphonsus was the only hospital. Saltzer and St. Luke's decided to merge, St. Alphonsus and the FTC challenge. Dt. Ct found that the huge market share of the post-merger entity creates a substantial risk of anticompetitive price increases in the Nampa adult PCP market and ordered divestiture. St. Luke's appeals.
· Was the Saltzer/St-Luke merger lawful under S7? NO

· Framework:
· 1. FTC Establishes prima facie case that merger is anticompetitive

· FTC only has to show that the merger will probably lead to anticompetitive effects, not that it will for sure happen.

· Market:

· a. product line: adult PCPs

· b. geography: Nampa 

· relevant geographic market is the area of effective competition where buyers can turn for alternate sources of supply

· use SSNIP test to determine 

· but also rely on testimony–Insurance Cos said that they can’t compete in Nampa w/o Nampa PCPs

· Market share calculated using HHI, which can establish the prima facie case that the merger is anticompetitive [which it did here, but the Court also found statements that made it likely that price would rise]

· 2. Defendant Rebuts

· Post-merger efficiencies defense [unrecognized]

· In highly concentrated markets, proof of extraordinary efficiencies is required and that the claimed efficiencies are merger specific (can't be achieved with loss of a competitor)

· St. Luke’s fails here

· 3. FTC carries ultimate burden of showing that the merger is anticompetitive 

g. FTC v. Staples, Inc & Office Depot, Inc., 190 F. Supp.3d 100 (D.D.C. 2016): Staples and Office Depot wanted to merge, the FTC commenced this action to block the merger and ask for a prelim injunction. Staples & Office Depot are the primary B-to-B vendors in US. Companies that purchase office supplies for their own use are known as to B-to-B customers and they request proposals from suppliers like Staples and Office Depots which typically result in multi-year contracts with a primary vendor that guarantees prices for specific items with a lump sum rebate and other services.
· To get a prelim injunction the FTC has to show: 
· 1. Likelihood of success on the merits; and 

· reasonable probability that the challenged transaction will substantially impair competition 

· 2. Equities tip in favor of injunctive relief.

· Equities includes: 

· a. public interest in effectively enforcing antitrust laws; and

· b. public interest in ensuring that the FTC has the ability to order effective relief if it succeeds at the merits

· Major question: will the commission succeed in proving that the effect of the merger may be to substantially lessen competition?
· Baker Hughes Framework:

· 1. Government shows merger results in undue concentration in the market for a particular product in a particular geographic market --> presumption that merger will substantially lessen competition

· 2. Defendant rebuts by offering proof that the market share stats give an inaccurate account of the merger's probable effects on competition in the relevant market.

· A. Defendant affirmatively shows why it's unlikely to substantially lessen competition; or 

· B. Discredits data underlying gov’ss showing
XI. PRIVATE ENFORCEMENT ISSUES
a. Standing, Injury, & Causation 
i. Clayton Act, Section 4: civil damages

· a civil π must suffer injury to his business or property b/c of conduct forbidden by antitrust laws
· Final judgment/decree resulting from an antitrust case brought by the federal government can be used as evidence against the antitrust defendant in actions brought by other parties

· treble damages

· Who can’t sue:

· Shareholder may not sue in his own right for a reduction in the value of his stock as a result of harm to the corporation

· Trade asscn/non-profits can't sue to recover damages inflicted on members

· A landlord can't sue for harm suffered as a result of damage to a tenant's business (even if rent includes a % of the tenant's profits)

· A state municipality can sue for treble damages for injuries to its property and parens patriae for injury to residents, but a state may not sue in a parents patriae capacity for general damages to the state's economy
ii. Clayton Act, Section 16: claims for injunctive relief 
· not limited to loss of commercial interests or enterprise 

· If there is threatened loss or damage

· less demanding standard than Section 4

iii. Brunswick Corp v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977): Brunswick began acquiring the bowling centers of clients who defaulted on their payments for equipment. 6 of these centers were in the market that Pueblo. Pueblo sued, claiming that the acquisitions violated antitrust laws and Pueblo sought damages under S4, alleging that had Brunswick allowed the defaulting centers to close, Pueblo’s profits would have increased. The jury returned a verdict for Pueblo, Brunswick appealed.
· Are antitrust damages available where the sole injury alleged is that competitors were continued in business, denying Pueblo an anticipated increase in market shares? NO
· S4 is designed as a remedy. To recover damages, Pueblo must prove show more than just that Brunswick was the but for cause of the harm, the harm itself has to flow from the type of injury antitrust laws were designed to prevent.
· Pueblo would have suffered even if the acquired centers had obtained refinancing and stayed open OR been bought out by a “shallow pocket” 
· Antitrust laws protect competition, not competitors 
iv. Blue Shield of Virginia v. McCready, 457 U.S. 465 (1982): McCready alleged that Blue Shield’s practice of refusing to reimburse subscribers for psychotherapy performed by psychologists while providing reimbursement for comparable treatment by psychiatrists was in furtherance of an unlawful conspiracy to restrain competition in the psychotherapy market.
· Did McCready, as a subscriber, have standing to maintain an action under S4 based on the plan’s failure to provide reimbursement for services rendered by a psychologist? YES

· Blue Shield argued that only psychologists have standing to sue, but SCOTUS said nope and instituted a 2-part test:

· 1. physical and economic nexus between alleged violation and harm to plaintiff; and 

· is the injury remote?

· risk of duplicitous remote?

· 2. relationship of the injury alleged with those forms of injury that Congress was likely concerned in making defendant’s conduct unlawful and providing a private remedy under S4

· did the injury flow from that which makes blue shield’s actions unlawful? YES
v. Associated General Contractors v. California State Council of Carpenters, 459 U.S. 519 (1983): Plaintiff union was not a proper party to bring a private antitrust action alleging that defendant companies had conspired to harm companies that were parties to CBA with the union and thereby to injure plaintiff.
· factors for prong 1 [remoteness] of the McCready test–was the harm to plaintiff:

· i. the sort that the SA was designed to protect;

· ii. direct or indirect;

· iii. intended; 

· iv. speculative;

· v. likely to lead to duplicative recoveries, difficulties of apportionment, or burdensome complex trials; and 

· vi. likely to be vindicated by more direct victims of the alleged wrongful acts or whether harm was likely to go undetected or unremedied
vi. Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977): Price agreement among masonry contractors to fix price and sell inflated price concrete blocks to general contractors who sell further downstream to sub-constructors, passing on the higher price ultimately to the government that buys the blocks.
· Should the ultimate consumer have standing to sue? Nope, gov can’t sue. They are indirect purchasers and too far down the chain 

· Direct purchaser rule: you only have standing to bring a private action under S4 if you are the direct purchaser.
vii. Ostrofe I & II: 

· I: plaintiff who was forced to resign b/c he refused to participate in a price fixing scheme had standing to bring treble damages action against employer
· II: SCOTUS vacates 9th cir's judgement in Ostrofe I; 9th Cir affirms plaintiff's standing and focused on fact that he was an essential participant in the scheme; plus, nobody had as strong an interest as he did in bringing antitrust enforcement
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I. INTRODUCTION
a. History of ©
i. The author’s right to his manuscript was recognized on principles of natural justice ( to every cow her calf 

· Kings/Queens would pay patronage to incentive the creation of culture 

ii. 1556: Stationers’ Company had the entire printing business in their hands & they claimed the sole right to print & publish the works on their log in perpetuity 

iii. 1964: A ban on unlicensed printing was lifted, & the Stationers’ Company asked Parliament for a law to protect them

iv. Statute of Anne, 1710

1. First statute to specifically recognize the rights of authors

2. Key provisions

a. Exclusive right of an author of a new work to print that work for 14 years

b. Additional 14-year term if the author is living at the end of the first term 

c. Registration requirements 

d. Remedy for infringement 

v. The US colonies had their own © law ( Const. gave Congress the power to give rights to creators (art. I, sec. 8, cl. 8)
1. © Act (1790) passed by First Congress

b. General © Principles
i. Report of the Register of ©s on the General Revision of the U.S. © law
1. © is the right of an author to control the reproduction of his IP
2. The real danger of monopoly arises when many works of the same kind are pooled & controlled together
3. SCOTUS has held that US © is statutory, NOT based on natural rights
4. When it comes down the public interest v. the creator’s interest, the public interest will normally win
ii. Z. Chafee

1. Since © is a monopoly, we should examine who benefits at whose expense
a. Primarily, author is benefitting at the public’s expense
b. © is a tax on readers for the purpose of giving bounty to writers (& making sure we have good books)
c. But this makes creation costly, so without balance, there will be less books on the market
d. There is a tension between balancing the public burden against the author’s gain
i. The author’s family may acquire the © after the author’s death ( this is a HUGE motivator, but it makes less sense when the © goes to distant family
ii. Publishers are the beneficiaries of the “tax” the readers pay, but w/o publishers, authors may not be able to afford printing + marketing (© is a leverage in the author-publisher relationship)
c. Economic Analysis of ©
i. A number of scholars have suggested that authors have enough incentive to write & publishers will be motivated by the “head start” to publish ( we don’t need © (Breyer is in this camp)

ii. Landes & Posner

1. In the absence of ©, the market price will be bid down to the marginal cost of copying & we might not even get books b/c authors won’t be able to recoup the cost of creation
2. But there are factors that limit copying in the absence of ©
a. Copy may be of inferior quality*

b. Copying may involve some original expression (copier incurs his own fixed costs)

c. Head Start (copying takes time) *

d. Contractual alternatives*

e. Technology fixes can limit copying*

f. Copyability may enhance the value of the original so that the © owner indirectly appropriates some of the value of the copies
g. Authors derive substantial benefits beyond royalties*
h. Cost of expression has fallen in many areas of IP
3. Creating a new work involves borrowing, so it is in the authors’ interests to limit © protection, otherwise their cost of production will rise
d. If the government was the only reward giver, would we get Tyler Perry movies? ( © produces a plurality of viewpoints
II. SCOPE OF © 

a. 17 USC 106 – Exclusive Rights under the © Act
i. Right to reproduce
ii. Right to prepare derivative works
iii. Right to distribute copies
· Separate from the right to reproduce so that © owners can fully enforce their rights against, for ex, pirates
iv. Performance right
· Only for literary, musical, dramatic, choreographic, pantomimes, motion pictures, & audiovisual works 
v. Right to public display
vi. Right to digital audio transmission
· For a song, there is a © in the musical composition & a separate © on the sound recording. The composition has a general right of public performance but the sound recording does not
· Ex: if you play a tape of Prince’s Everyday is a Winding Road in the park, his estate cannot collect (similar to hearing a tape of a song over the radio). BUT Shania Twain (original singer of that song) can collect for the underlying musical composition.

b. Requirement of Originality & Fixation 

i. 17 USC 102(a) gives us the two elements of a ©:
1. Original work of authorship; &

2. Fixed in a tangible medium of expression

· Fixation requirement accounts for future tech ( don’t want new tech disrupting the © Act
ii. Fixation

1. 17 USC 1101(a)

· Helps protect authors of live musical performances against unauthorized fixations of their work ( gives the right of fixation 

2. For a work to be fixed, its embodiment must be sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for more than a transitory duration

· Congress was dealing with the problem of live sports ( live sports that are recorded as they are being transmitted are ©able BUT just a live broadcast is NOT
· Fixation is the line between statutory & CL protection
iii. Originality 

1. Feist v. Rural (1991) gives us the following definition:

a. Must be independently created by author (not copied); &

b. [image: image7.png]OQualification for Theatrical Separation of Rights

Iniial Qualfication

Original Story Final Qualifcaton

il s s s,
kg ot 6 detopd ok
st Sty by s
[ Lo sy cun| = | S

| Witen by et

Assigned Material

X s e,

e i—Y
e o e

[ pp—

8 o chrscer s bt
b vy oo i
GRS i s
i

Eligible:

FiauRE 1



Possess some minimal degree of creativity, no matter how crude, humble, or obvious

c. *Feist adds that originality is a const’l requirement.

d. Magic Marketing v. Mailing Services of Pittsburgh (1986):

e. π designs & markets mass mailing ad campaigns & entered into a K with ∆ to supply the envelopes. The envelopes feature a black bar with the inscription “priority message: contents require immediate attention,” as well as a black block with the world “telegram” in the middle. The other envelope has “gift check enclosed” written on the front.
f. Do the envelopes lack the requisite level of creativity? YES
i. While originality is a low threshold, the author must contribute more than a trivial variation of a previous work, the work must be recognizably his own.

ii. The words on the envelope just describe the  contents OR give instructions. Neither descriptions nor instructions are protected

iii. The envelopes are not a pictorial/graphic work ( no pictures or designs, just a solid black stripe with a distinctive typeface.

2. I.C. v. Delta Galil USA (2015):

a. π designed a t-shirt (hi/bye) that ∆ sold w/o her permission; ∆ files motion for SJ
b. Court says at this stage, it cannot conclude that the selection & arrangement of π’s designs are not original, although the individual elements are not.
3. Tin Apple Inc. v. Miller Brewing Co.: court declined to hold that Hugga-Hugga & brr—as discrete elements of the lyrics of a rap song--lacked sufficient creativity to merit © b/c they are more complex than a single drum beat.
4. Swirsky v. Carey: seven note sequence to the first measure of π’s song (identical to for he’s a jolly good fellow) sufficiently satisfied the minimal creativity requirements as to warrant submitting the issue of originality to a jury.
5. Bleistein v. Donaldson Lithographing Co. (1903)

a. π designed 3 ads for Wallace’s circus featuring images from the circus. Wallace ran out of posters & hired ∆ to make copies of the 3 ads. 
b. S.Ct reverses lower courts & finds that the posters are w/in the scope of © (original)
i. ∆ argues that posters are faithful reproductions of people ( Ct counters with no painting would be eligible for © if this proposition stood; you can copy the original but NOT the copy. Plus, the arrangement & design was the original work of π. 
ii. Holmes suggests that your signature could be ©ed since it contains something personal & unique
1. Ben Kaplan would disagree ( some things are too small/trivial to merit © protection
iii. ∆ says ads can’t be protected, it’s not fine art ( Ct disagrees, a picture is a picture & pictorial illustrations are protected; we don’t want judges deciding what fine art is, a lot of worthy works that are “unpopular” won’t get protection
6. Originality & Derivative Works

a. © in a derivative work extends only to the material of the author of that work & does not imply rights in the pre-existing article (17 USC 103)
b. Derivative works are based on pre-existing work(s), whether or not those works are protected under © currently (but they have to be w/in the scope of ©) [17 USC 101]
c. You need authorization, otherwise your derivative work is not ©able (17 USC 103)
d. The question is: does the derivative work as a whole constitute a sufficient work of authorship?
e. Sherry Mfg. Co. (1985): derivative work had distinguishing details so minor that they were virtually unnoticeable upon a cursory comparison of the 2 towels; also, the primary purpose of the changes was to make the work ©able, not for aesthetic reasons.
f. Ets-Hokin v. Skyy Spirits (2000): π took photos of Skyy Vodka, ∆ had another photographer do the job & the photos turned out similar.
i. Photos manifested originality (choices as to lighting/shade/angle) 

ii. The bottle was not ©able, so the photos were not a derivative work & were ©able.
g. Bridgeman Art Library (1998): Bridgeman claimed © in color transparencies that reproduce famous public domain artworks ( no originality, the works are exact reproductions (that is the point).
h. Batlin v. Snyder (1976):
i. ∆ went to HK & had a company design & manufacture plastic replicas of a cast iron Uncle Sam bank, which is in the public domain. ∆ obtained a © & halted π’s importation of his plastic Uncle Sam banks from Taiwan. 
ii. Does ∆’s plastic bank have the requisite originality? NO
1. The differences in the plastic & iron versions are not apparent to the casual observer. 

2. You need substantial variation, not trivial variation due the translation of a work into a different medium 

3. We’d give giving people the power to claim things in the public domain (too backwards reaching)

4. Contra with H& of God replica, which took a skilled sculptor HOURS to create (vs here, it took about 2 days to make a plastic mold).

iii. Dissent – author’s intent behind changes should be irrelevant to a determination of whether or not they are trivial – even inadvertent violation can form the basis of a valid ©.
i. Gracen v. Bradford Exchange: π paints a plate for Wizard of Oz based on a few movie stills. ∆ has someone else paint it again when the two can’t reach an agreement.
i. ∆ argues that π did not have authorization & therefor, has no © in her derivative work ( Ct knocks down, the authorization was implied.
ii. But the originality threshold was not reached ( there has to be sufficiently gross differences to avoid entangling subsequent artists (Mona Lisa A, B, C ex)
j. Shrock v. Learning Curve: π takes photos of ∆’s Thomas the Tank Engine toys. ∆ exceeds license given by π.
i. Ct finds sufficient originality ( author exercised independently creative expression (various camera + lighting techniques, trying to make the trains look friendly…). 
ii. Batlin does not suggest a higher originality bar for derivatives ( the only originality required of a new work is enough express variation to enable the new work to be readily distinguishable from its predecessors. 
c. Protection of Photographs
i. Burrow-Giles Lithographic Co. v. Sarony (1884): π was a famous photographer & charged ∆ with violating his © π’s photo of Oscar Wilde. 
· ∆ has two main arguments:
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1. Congress does not have the const’l right to protect photographs by © b/c they photos are not writings
· [image: image9.png]


The First Congress listed maps/charts (depictions of reality) before books in the list of ©able works in the © Act of 1790 
· The 1802 amendments then added engravings & etchings to the list of works that were ©able
· Unless photos can be distinguished from maps/charts/engravings… it’s difficult to say Congress intended to treat it differently (plus, photos were not around in 1790 or 1802 & that is why they were not explicitly included).
· 2. A photograph is an exact depiction of some reality & is thus not original 
· That may be true for ordinary photographs, but a © in photos can exist if you establish the requisite originality.
· Here, the π exercised a lot of artistic judgement -- selecting & arranging the costume, draperies, accessories; posing for Wilde; arranging lighting & shading.
· Unlike P, ©s are not examined for originality before issuance, so, where a π sues for infringement of his ©, originality should be proven.
· Depiction of reality is not a © bar
ii. Leigh v. Warner Bros (1998): In 1993, RH commissioned a photograph by π to be used on the cover of Midnight in the Garden of Good & Evil. The photo was of the Bird Girl in Bonaventure Cemetery. In 1997, ∆ replicated the statue & put it in a different spot in the same cemetery & took photos for the cover of their movie. π contends that ∆ infringed on his ©.
· The only question was whether there was substantial similarity. In order to determine this, the Ct needed to determine the protected portions of π’s work & see if ∆ took how much, if any, of what was protected.
· Ct first notes that subject matter (Bird girl in Bonaventure Cemetery) was not entitled to protection. Also, since the sculpture had been in the same position on the same spot for 50 years, the π also can’t claim originality in the background for his photo. π did not select the pose or expression of the photo & can not claim that either. π can’t claim the association of the statue with the book b/c RH chose the cover photo. Finally, π can’t claim eerie or spiritual mood b/c that is scenes a faire ( statues in cemeteries naturally have that eerie mood.

· Elements that the author did not select are not protected

· The only ©able expression is π’s selection of lighting, shading, timing, angle & film.
· Ultimately, no infringement found.
d. Expressions, Not Ideas

i. Idea/Expression Dichotomy: Expression is protected, ideas are not

ii. Baker v. Selden (1879): π had a © in his book which explained & showed a particular system of book-keeping; ∆ wrote a book describing very a similar system. π alleges ∆ infringed his ©.
· The protection in the book does not extend to process or method described therein ( there is a clear difference between the book & the art illustrated therein; we wouldn’t extend protection to medicines in a treatise on the composition of medicines 

· What is protected are the 15 pages where π explains how to use the system, but the method, if protectable, must be protected by P 

· Merger Doctrine: where the art the book teaches cannot be used without employing the methods/diagrams in the book, those methods/diagrams are considered necessary incidents to the art & are not protected.

iii. SMS v. ASP Consulting LLP (2009): π created training manuals to teach techniques for effective communication & negotiation w/in the workspace; they allege ∆ infringed their ©. 
· The fact that π’s manual describes a process does not make the entire manual un©able ( their expression (creative choices in describing the process, arrangement, & structure) are ©able 
· there are lots of ways to teach the process that π describes, merger does not apply here.
· D. Ct. incorrectly treated originality as novelty standard.
iv. Bikram Yoga College of India, L.P. v. Evolution Yoga, LLC (2015): π developed a sequence of 26 asanas & 2 breathing exercises, arranged in a specific order & performed at 105 F for 90 minutes. He claimed to have developed the sequence after years of research. In 1979, he published a book that included descriptions, photographs, & draws of the sequence & obtained in © for his book. In 2002, he registered the 26 steps in the supplemental register. ∆s teach a yoga style similar to π’s system, π alleges that they infringed his ©. 
· This is similar to Baker b/c the Ct ultimately determines that the sequence is a system.

· π describes it as a system/method that is designed to achieve a result (increased consciousness, better health)

· The sequence must be performed in order

· The fact that the postures are “beautiful & graceful” do not save them ( a process conceived with some aesthetic considerations in mind is still a process 
v. Morrissey v. Procter & Gamble Co. (1967): π was the © owner for a set of instructions for a sweepstakes & alleges that ∆ violated his ©.
· There can be © in a set of instructions BUT here, the expression can’t be protected b/c there is a limited number of ways to express idea, so a © would result in the subject matter being appropriated ( Merger Doctrine
e. Expressions, Not Process 

i. Lotus Development Corp. v. Borland Int’l. Inc. (1996): π developed Lotus 1-2-3, a spreadsheet program that users use through a series of menu commands. The commands are arranged in 50+ menus & submenus. ∆ released their program, Quatro, & included a virtually identical copy of the entire Lotus 1-2-3 menu tree but they did not copy the underlying code. π alleges © infringement.
· D. Ct. granted SJ in favor of π -- ∆ had their own menu tree in native mode, so it was clear that there were alt arrangements possible
· CoA reverses & agrees with ∆ that the comm& tree was a method of operation (MOO) & thus un©able under 102(b)
· Ct says analysis begins with 102(b) ( if you find a process… then there’s no ©, we don’t ask if there is any expression incorporated. 
· so even if there are expressive choices in the choosing & arrangement of menu terms, that expression is the part of the MOO & not ©able.
· MOO is the means by which a person operates something ( the commands are like the buttons on the VCR

· π wrote the comm& hierarchy so that people could learn it & use it.
· Ct rejects ∆’s argument that this is like Baker: π is not claiming rights in the accounting system but in the commands
ii. Mitel Inc. v. Iqtel Inc. (1997): 10th Cir disagreed with Lotus ( although an element of a work is a MOO, it might contain expression eligible for protection. 

f. Expressions, Not Facts/Compilations Not Facts/Judgments Not Facts
i. Basics:

1. 17 USC 101 defines compilations as: a work formed by the collection & assembly of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship. Includes collective works.

· collective works are composed of previously existing works whether in the PD or under © currently.
2. 17 USC 103 defines scope of © in compilations/derivative works
· does not extend to any part of which in which material has been used unlawfully

· does not extend to pre-existing material – only protects material contributed by author of deriv/compilation 
3. Compilations & derivative works differ on one point – compilations are composed of works which may or may not be subject to © individually while derivative works are adaptions of previous works that must come w/in the general subject matter of © per 17 USC 102.
ii. Feist v. Rural (1991): Rural is a telephone provider & publishes a phonebook subject to the laws of Kansas. Feist also publishes phonebooks but covers a larger geographic range than Rural. Feist copied info from Rural’s phonebook after Rural refused to license the info to them. Rural alleges © infringement. 
· Feist definitely copied ( “red herrings” were copied 

· Tension between the facts that facts are not ©able but compilations of facts are
· this tension is resolved by originality, which the Ct says is a constitutional requirement. Although it is not explicitly mentioned in the constitution, the language implies originality as a requirement.

· Factual compilations can possess originality in their selection/arrangement ( very thin protection

· Ct repudiates the sweat of the brow doctrine

· Feist did not use elements of Rural’s work that were original & thus ©ed:
· raw data (names + #s) are un©able facts
· arrangement was not original (alphabetical)
· selection was not original, state law dictated the selection
iii. Rockford Map Publishers Inc. v. Directory Service Co. (1985): © law protects work, not the amount of time expended BUT it may be true that the smaller the effort, the smaller the contribution & the thinner the © protection
iv. Nash v. CBS, Inc. (1990): π does not believe that J. Dillinger died at the Biograph & has written 2 books on the topic wherein he points to a number of facts to support his theory. ∆ broadcast an episode of Simon & Simon (The Dillinger Report) involving Dillinger. The detectives believed he was alive & well & the episode used facts from π’s book.
· ∆ did not use matter protected by © law 
· Had π written a fiction, this would be different, but π alleges these are facts ( all that is protected is his presentation & words
· ∆ did not use his words or his presentation but employed a setting of their own invention
· Ct analogizes to Hoehling case where Universal used Hoehling’s hypothesis & theory about the Hindenburg to make a movie.
· © doesn’t protect hard work devoid of expression
v. Wainwright Securities v. Wall Street Transcript Corp. (1977): π prepared in-depth analysis on certain industries & published reports for its clients. The analysts examined a company’s financial characteristics, trends in the industry & profit expectations. ∆ published a weekly newspaper & quoted π’s reports (Wainwright said “XYX”)
· While it is a fact that π said what he said, the ∆ did not distinguish between the facts & expression but copied verbatim what π wrote
· Plus, π predicts what happens, he doesn’t just give straight up facts. Also, π has original expression in his selection of pre-existing facts.
· Ct also gave sweat of brow (pre-Feist)
vi. Atari Games Corp v. Oman (1992): © office declined to register as an audiovisual work π’s video game ( Ct says you have to view the flow of the game as a whole, the entire effect of the game as it sounds & appears; even if individual graphic elements are not ©able, the game can be if the requisite level of creativity is met by either the individual screens or the relationship of each screen to the other &/or accompanying sound effects.
vii. CCC Info Services v. Maclean Hunter Market Reports, Inc. (1994): π publishes the Redbook, a used car valuation guide, 8x a year for 3 regions of the U.S. The predictions are not derived by a formula but are guesses using professional judgement. ∆ uses & resells RB values, π files suit alleging © infringement.
· Originality? ( yes! 

· These are not pre-existing facts but predictions of future prices

· π’s selection & manner of presentation of optional features for inclusion; gives info in 5k mi breakdowns; π grouped states together to form 3 regions to respond logically to needs; use of abstract concept of “average” vehicle in each category; selection of years’ models to be included

· compilations contribute to public knowledge by providing cheaper, easier, & better organized access to info ( we give a thin © protection in return & it’s the financial incentives that incentive creators here
· Merger? Protection by idea/expression dichotomy? No!

· This would produce too large of a result ( the protection on compilations would be illusory 

· Kregos -- 2 types of ideas:

· 1. ideas that undertake to advance the understanding of phenomena or the solution of problems; 

· 2. ideas infused with the author’s taste or opinion

· Price of car valuation falls into this category ( less important to protect these kinds of ideas

· Work is the public domain b/c some state laws set minimum insurance payment as RB value? No
viii. Pictorial & Sculptural Works, Useful Items

1. Until 1954, it was widely assumed that ℗ was the only statutory protection for design. Why ℗s are inadequate for design protection: 

a. inappropriateness – design must be novel & nonobvious to get a ℗
b. judicial hostility – b/c ℗ scope is so brad, most design ℗s before the court get struck down

c. cost 

d. delay – huge backlog at PTO & ℗ protection kicks in upon issuance 

2. Mazer v. Stein (1954) changed things – SCOTUS upheld the ©ability of works of art that had been incorporated as designs of useful articles. The following factors make no difference in the matter: 
a. potential availability of design ℗ -- no statute says that which is ℗able is not ©able
b. Intention of artist as to commercial application & mass production of design
c. Aesthetic value of design or lack thereof

d. fact that design was mass produced & merchandised commercially 
3. Current statutory regime: 

a. 17 USC 101 gives us the definition: useful article is one having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information 

· design of useful article considered PSG work to the extent that such design incorporates PSG features that can be ID’d separately from & are capable of existing independently of the utilitarian aspects of the article. 

b. 17 USC 113 gives us the scope of protection 

· Limit: 106 rights in useful article don’t block photos/pictures of such articles in ads/commentaries/news reports 

· owner of © in blueprint of useful article does not have greater/lesser rights in the making, distribution, or display than those protections given to the useful article.
4. Star Athletica, LLC v. Varsity Brands, Inc. (2017): π & ∆ design, make, & sell cheerleading uniforms. ∆ has obtained 200+ © registrations for the 2D designs on the surface of their uniforms.  The designs are combis/arrangements of elements including chevrons, lines, stripes, angles, & shapes. π sued ∆ for © infringement. 
· Gives us the test for implement S101’s separate ID & independent existence requirements: a feature incorporated into the design of a useful article is eligible for © protection only if the feature:
· 1. can be perceived as a 2D/3D work of art separate from the useful article; & 

· very easy to satisfy & is satisfied here.

· 2. would qualify as a protective PSG work either on its own OR fixed in some tangible medium of expression if it were imagined separately from the useful article. 

· does the feature have the capacity to exist apart from the utilitarian aspect? This means that the feature itself cannot be a useful article b/c it must be considered a PSG work. 

· Ct says the requirement is satisfied here: if you lift the designs from the uniform & mentally replicate it on another medium, you would not replicate the uniform. The fact that it would retain the outline of the uniform is not a bar (guitar ex)

· Ct rejects the tests pitched by ∆:
· statute does not require ct to look at useful article & see what’s left after removing the work & determine that the article is still equally useful

· statute doesn’t ask us if the art was guided by aesthetic & not utilitarian considerations & the court does not want to make aesthetic judgements

· Concurrence (Ginsburg): we don’t even have to go this far – the design was a sketch before it was put on the garment 

· Dissent (Breyer): advocates test of utilitarian object left still functional. 

ix. Characters

1. Nichols v. Universal Pictures Corp. (1930): First time that the idea that © infringement of a literary work can occur w/o a copying of the prose if the infringer takes plot, sequence, or characters appears.
· Characters are only protected as part of a protected work (they are not listed in the Copyright Act)

· The less developed the characters, the less they can be ©ed
2. Warner Bros. Pictures v. Columbia Broadcasting System (1954): Hammett wrote the Maltese Falcon, which was published by Knopf who owned the ©. In 1930, Hammett & Knopf conveyed certain defined exclusive rights to the use of The Maltese Falcon in TV, Radio, & movies for $8,500 to WB. In 1946, Hammett gave CBS the right to use The Maltese Falcon characters outside of the story. WB sued claiming that the CBS deal violated their rights to The Maltese Falcon characters & story. 
· WB contract with Hammett should not be read to convey exclusive rights to characters outside the story

· K law considerations:

· consideration too low

· ambiguities should be construed against WB b/c it’s a large, experienced movie producer

· rights to the characters & their names were nowhere expressly mentioned

· © considerations:

· Congress didn’t intend that the sale of the right to publish a ©ed story would foreclose the author’s use of its characters in subsequent works ( this would stifle the arts
· A character is only protected by © if the character is the story being told
· minor jxn test
3. Anderson v. Stallone (1989): ∆ wrote Rocky I, II, & III, & also stared as Rocky. π wrote a 31-page treatment titled Rocky IV which he sent ∆. Sometime later, ∆ described his plans for the Rocky IV script on TV, & π claims that ∆ told his story.
· The major issue was whether the treatment was protected

· The treatment is a derivative work of Rocky I-III, & since it was unauthorized, π didn’t have permission to create it & thus had no protection. So, in order to get protection, π had to show that he didn’t take anything protected by ©.
· Major issue for us: are the characters in Rocky protected by ©? YES
· Characters are both sufficiently delineated; & 

· physical & emotional characteristics set forth in tremendous detail in Rocky I-III

· Rocky name brings to mind specific mannerisms & physical characteristics

· the story being told (movie is named Rocky)

· story didn’t revolve around the plot, but the focus was on the development of the characters

· Ct does not decide if any single character alone, besides Rocky, is delineated with enough specificity to garner © protection
4. Metro-Goldwyn-Mayer, Inc. v. American Honda Motor Co., (1995):  James Bond satisfied both the story being told & the fully delineated tests; characters that are visually depicted (TV) get more protection that purely literary characters

5. DC Comics v. Towle (2015): ∆ created full-scale, drivable replicas of the Batmobile. π was the © owner of the Batman comics & alleged that ∆’s cars infringed its © in the comic book images of the Batmobile.
· Is the Batmobile protected? YES

· ©protection is available for characters that are especially distinctive-2 requirements

· i. character must be sufficiently delineated &

· ii. display consistent, widely identifiable traits

· Even if a character doesn’t have the same appearance over time, it can be protected if it has distinctive character traits & attributes ( the Batmobile has varied in appearance but has been known by one consistent name & consistently depicted as possessing bat like features, jet black, high-tech, & Batman’s “sidekick”

· Establishes a 3-part test for determining whether a character in a comic book, TV program, or film is entitled to © protection:
· 1. Character must generally have physical as well as conceptual qualities; & 

· 2. the character must be sufficiently delineated to be recognizable as the same character whenever it appears; & 

· a character that appears in different productions must display consistent, identifiable character traits & attributes but it need not have a consistent appearance.

· 3. the character must be especially distinctive & contain some unique elements of expression.

6. Gaiman v. McFarlane (2004): ∆ asked π to write an issue of his comic book Spawn. π introduced 3 new characters in his issue, most importantly, Count Nicholas Cogliostro. π’s issue was a huge success & there was a dispute between the parties. π sued & claimed for an accounting of the profits from his characters. ∆ asserts that the characters are not ©able. 
· Is Count Cogliostro ©able? YES
· Cagliostro’s age, phony title, what he knows & says, his name, & his faintly Mosaic facial features combine to create a distinctive character. 
· WB v. CBS Was wrongly decided, but even if it were correct, it doesn’t control here b/c of the difference between literary & graphic expression–literary expression leaves much to the imagination while graphics show what the character looks like.
· graphic characters usually sufficiently delineated. The verbal description of Cogliostro may have been of a stock character, but once he was drawn, named, & given speech, he became sufficiently distinctive 
7. Klinger v. Conan Doyle Estate, Ltd. (2014): Doyle published the first Sherlock Holmes story in 1887 & the last ten from 1923-1927. The last ten stories’ ©s expire in 2018-2022, but the ©s on all the other stories have expired. π co-authored an anthology of stories written by modern authors & inspired by/depicting Holmes & Watson. ∆ asked for a $5K license, π paid. π wrote a sequel & this time, when ∆ asked for $5K, π sued, claiming he’s free to sue what is no longer under © & anything apart from the last 10 stories isn’t protected.
· Does the © on a complex character whose full complexity is not revealed until a later work remain under © protection until the last story falls into the public domain? NO
· When a story falls into the PD, the story elements (incl. characters) become fair game. The last 10 works are derivative works so only the original elements added to the last 10 stories are protectable. The additional features of the characters in these last 10 stories have © protection, but that doesn’t extend the © protection on the character as a whole. 
x. Sound Recordings

1. S101 definition: original works of authorship comprising an aggregate of musical, spoken, or other sounds that have been fixed in tangible form.

· distinguished from phonorecord, which is the physical object in which sounds are fixed. This is the actual aggregation of sounds & NOT the tangible medium of fixation

· Authorship can be found in both the contributions of the performers & the producer

2. Sound recordings evidence fixation but can also be works in their own right IF the performer or the process of recording demonstrates sufficient originality

3. Newton v. Diamond (2003): π composed Choir in 1978. In 1981, he performed & recorded Choir, & licensed all rights in the sound recording to ECM for $5,000. In 1992, ∆s obtained a license from ECM to use portions of the sound recording of Choir. ∆s did not get a license from π for the underlying composition. The portion at issue is 3 notes (C, D, C-flat) sung over a background C note played on the flute. ∆s looped that segment over & over again.
· What is considered in the infringement claim? All the compositional elements ONLY

· Court “filters out” elements unique to π’s performance since the sound recording was licensed. π’s expert witnesses revealed the extent to which the sound recording of Choir was a product of π’s performance techniques vs. a generic rendition of the composition. His contribution was great & only the 3-note sequence is protected. This was a de minimis taking.

· an audience might recognize π’s flute playing technique, but that was part of the sound recording that π licensed.

· Dissent: π presented evidence that shows that the composition alone is distinctive. That sample would be recognized if played by a middle school orchestra, so it’s not π’s technique. Simplicity does not mean a composition cannot be distinct or recognizable (ex: Beethoven’s Fifth). The score describes the playing technique, & the performance is a realization of the score.

III. INFRINGEMENT OF COPYRIGHT

a. The Right to Make Copies §106(1)

i. §106(1) rights are negative (you can control who does it) & positive (you can do it yourself)

1. infringement takes place when any one of the rights is violated

· if a 3P simply prevents the © owner from exercising his/her rights, that is NOT enough in the 4th cir. (owner of © owner’s photograph negatives won’t give access to negatives)
· question of whether authorizing sets out an independent basis of liability is still up in the air
ii. §101 definitions–copies are material objects, other than phonorecords, in which a work is fixed by any method now known or later developed, & from which the work can be perceived, reproduced, or otherwise directly communicated, either directly or with the aid of a machine or device. The term “copies” includes the material object, other than a phonorecord, in which the work is fixed.
iii. Arnstein v. Porter (1946): π alleges that ∆ infringed his copyright in several musical compositions. Some of the musical compositions that π alleges were infringed had copies sold, were played on public radio, distributed to radio stations, or some combination of the above. Furthermore, π asserts that ∆ had stooges follow him around & could have stolen the sheet music from his home. The D. Ct. granted SJ for ∆, π appeals.
· Arnstein test for infringement:

· 1. ∆ copied from π’s copyrighted work; & 
· a. direct evidence; or 
· b. circumstantial evidence
· i. access & 

· ii. probative similarity

· *if no evidence of access, the similarities must be so striking as to preclude the possibility that π &, independently arrived at the same result.
· 2. the copying went so far as to constitute improper appropriation

· substantial similarity in protectible elements

· Here, SJ was improper

· there was enough similarity, that combined with the evidence of access, could lead a jury to find that ∆ copied
· Prong 2 must go to a jury for the lay listener test–what would the intended audience think?
· Dissent: when comparing works for infringement (prong 1) we look at the overall effect, we don’t dissect. Even if dissection is proper, this is only 3, 4, or 5 notes & that is not enough (12 might be)
iv. Bright Tunes Music v. Harrisongs (1976): Mack recorded He’s So Fine in 1962 & it consists of (Ax4), (Bx4), (Ax4), (Bgx4). Harrison composed & recorded My Sweet Lord in 1970 & it consist of (Ax4), (Bx3), (Ax4), (Bgx3). All the experts agreed that A&B are not novel but (Ax4) followed by (Bx4) was novel. Also, He’s So Fine topped the charts in both the UK & US at the same time the Beatles also had their songs top the charts.

· Prong 1 of Arnstein test–did Harrison copy?

· No direct evidence, so the court looks to circumstantial 

· access: super popular song that was on the charts, there’s a good chance that a successful musician like Harrison would have heard it

· probative similarities: yup!

· Does it matter if ∆ was unconscious of/didn’t intend to copy? NO
v. Circumstantial Proof of Copying:

1. Arnstein (2nd Cir): if you have a lot of similarity in showing copying, you can infer access

2. Heim (2d Cir.): π’s work was widely distributed BUT π & ∆ both derived their work from an original source; π’s variations were not so distinctive as to permit a finding that ∆ copied from π & not the original source
3. Selle (7th Cir.): must establish access to some degree ( tension between independent creation with reality that it doesn’t happen often

4. Gaste (2nd Cir.) striking similarity has to foreclose the possibility of independent creation to infer access

5. Ty, Inc. (7th Cir.) Similarity that is so close as to be highly unlikely to have been independent creation is access ( look at what exited in the world at the time of the creation, could the ∆ have copied a prior work?
vi. Proving Copying & Proving Infringement

1. Arnstein test & the different “similarities” 

· similarity in prong 1 is probative similarity & looks to the similarity of the work as a whole, not just the protected elements

· similarity in prong 2 is substantial similarity & looks just at the protected elements of the work.  

2. Ringgold v. BET (1997): π authorized the creation of a poster with her quilt on it but didn’t authorize the use of that poster in a TV show. The poster appeared 9x, each appearance lasted between 1.86-4.16s long & the quilt is depicted in full on the poster. π sues for © infringement, ∆s claim that the quilt appears for a short amount of time, so the taking is de minimis (poster was out of focus, appeared in the background, appeared for seconds at a time).
· Ct rejects & says de minimis here went to prong 2 of the Arnstein test
3. Gottlieb Development v. Paramount Pictures Corp (2008): reached the opposite conclusion of Ringgold & ruled de minimis the fleeting incorporation into the set of a movie of π’s pinball machine which had ©ed designs on the sides. The pinball machine was always in the background, there was no qualitative connection between π’s work & the film, & average observer would not recognize the designs as anything other than generic pinball machine designs.
vii. Distinguishing Idea & Expression

1. Peter Pan Fabrics, Inc. v. Martin Weiner Corp. (1960): A ©ed design was imprinted onto cloth & sold to manufacturers who used it to make dresses in a way that hid the © notice. 
· once we extend © to cover more than literal appropriation, there’s idea/expression to tension 
· & the right to reproduction is bleeding into the right to create derivative works
· here, on the question of substantial similarity, the court had to determine what was protected. The court looked at the overall appearance of the design & the dress. There are subtle differences, but a casual observer wouldn’t notice & would regard the appeal as the same ( that’s enough
· test: whether the ordinary observer, unless he set out to detect the disparities, would be disposed to overlook them, & regard their aesthetic appeal as the same
2. Herbert Rosenthal Jewelry v. Kalpakian (2017): π asserted that ∆ infringed π’s © in a jeweled bee pin. The Court held that ∆ did not copy π’s design despite the access & similarity. 
· ∆ had its own line of jeweled animal pins & presented evidence that they had used independent sources in designing their pin. 
· Furthermore, any similarity for prong 2 is not in the protected elements, but the unprotected elements derived from nature. 
· When looking at overall appeal, we take out the unprotected elements of a work
· Plus, a jeweled bee pin is an idea, & expression of this idea is difficult to distinguish, so there’s a merger here. 
3. Nichols v. Universal Pictures Corp. (1930): [full case]–did ∆’s movie infringe π’s play? NO
· The right of reproduction is not limited to the literal copying of the words, & there can be liability for copying the plot sequence itself.

· Here, the plots don’t correspond & any similarity in the plot is in idea

· Furthermore, the characters are not infringing either

· the lovers are not sufficiently delineated–all we know is that they are young, in love, & fertile

· no ruling on if the fathers are sufficiently delineated, but even if they are, the ∆’s fathers are different from the π’s fathers
4. Sheldon v. Metro-Goldwyn Pictures (1936): ∆s wanted to use π’s play based on the Madeline Smith story for their movie, but one of the studio execs rejected that idea. So, ∆’s decided to use the Letty Linton novel as the base for their movie instead. π sued claiming that the movie infringed on her play.
· Is ∆’s film a derivative work of the Letty Lynton book or of π’s play? π’s PLAY
· Plot: ∆’s movie plot tracks π’s work while the Letty Lynton book more closely tracks Smith’s real story
· Characters: the heroin & Latin lovers in ∆’s movie more closely track π’s play while the Letty Lynton book more closely track’s Smith’s real story
· ∆ can’t point to PD works that it didn’t use OR that ∆ isn’t claiming π used
· There was overall impression similarity & similarities when the movie/play were dissected
viii. Computer Associates v. Altai (1992): π created CA-SCHEDULER & through their program ADAPTER, allowed it to run on 3 OS. ∆ made its own scheduling program ZEKE. An employee of π’s had moved to ∆ & stole the source code for 2 versions of ADAPTER. ∆ made its own version of ADAPTER, OSCAR, & 30% of OSCAR’s code came from ADAPTER. ∆ released OSSCAR 3.4. When ∆ figured out what the employee did, they re-wrote OSCAR & released OSCAR 3.5. π sued. Did OSCAR 3.5 infringe π’s ©? NO; Are non-literal aspects of a computer program protectable by ©? YES; to what extent? SEE TEST BELOW
· 3-part test to determine the extent to which non-literal aspects are protected by ©
· Step 1–Abstraction: dissect the copied program’s structure & isolate each level of abstraction w/in (code ( ultimate function) [Nichols]

· Step 2–Filtration: examine structural components at each level of abstraction to determine whether inclusion was…

· a) idea/dictated by considerations of efficiency so as to be necessarily incident to that idea [Baker/Merger]

· b) required by external factors 

· standard techniques [stock/scenes a faire]

· a programmer’s choice is constrained by:

· i. the mechanical specifications of the computer on which a particular program is intended to run;

· ii. compatibly requirements of the other program with which a program is designed to operate in conjunction;

· iii. computer manufacturers’ design standards;

· iv. demands of the industry being serviced; & 

· v. widely accepted programming practices w/in the computer industry

· c) taken from public domain

· Step 3​Comparison: the court’s substantial similarity analysis at this point should focus on whether the ∆ copied any aspect of the protected expression & assess the copied portions’ relative importance w/r/t π’s overall program.
ix. Steinberg v. Columbia Pictures Industries (1987): π is an artist whose illustration appeared on the cover of The New Yorker in 1976. ∆s created an illustration to advertise their movie “Moscow on the Hudson” & ∆s studio exec wanted to basically copy π’s work/style for the poster.
· Was there enough substantial similarity between the works to establish a violation of π’s ©? YES
· Not protected: idea of a map from an egocentrically myopic perspective

· Test: whether an average lay observer would recognize the alleged copy as an appropriation of the original (more rigorous than Peter Pan)

· Sketchy, whimsical style that π’s hallmark

· bird’s eye view across Manhattan & river bordering NY

· 4 city blocks in detail

· increasing minimalism as design recedes into background

· vantage point (not inevitable way of showing NY, especially since most NY cross streets are 1way & these were 2 way)

· π didn’t draw any buildings that were actually in NY & ∆ copied details of these non-existent buildings (contra w/ Herbert Rosenthal) 
· NY typeface
x. Fixation in Digital Media

1. London Sire Records v. Doe: does a digital download violate the right of reproduction? Yes, a file is within the meaning of the © Act
a. what about RAM? Since 1976, subsequent amendments to © law seem to suggest that Congress has indicated that copies in RAM are copies of the work. This doesn’t end up being an issue b/c it is implicit that you are given license to load to RAM when someone sends you something.
b. Derivative Works

i. Horgan v. Macmillan, Inc.: Balanchine co-founded the NYC Ballet in 1948 and was a great choreographer. In 1954, he choreographed his version of The Nutcracker (which was an adaption of the choreographic version by Ivanov) and the “Balanchine Nutcracker” has been really popular. ∆ published a book titled “The Nutcracker: A Story and a Ballet” that contains the story of The Nutcracker and devotes most of its pages to “The Balanchine Ballot.” It has 60 color photos from the Company’s production of The Nutcracker, following the sequence of the ballet’s story and dances with text providing the story. D.Ct found no infringement because the staged performance could not be recreated from the stills. CoA reversed under the substantial similarity test.
· The book is either a copy or a derivative work of the ballet and the test for infringement either way is substantial similarity 
· Ct adopts Peter Pan standard
· No defense that a viewer can’t recreate the original when we switch mediums
· The photographs convey a great deal, you can tell what was going on a moment before and what may happen a moment after
ii. Micro Star v. Formgen Inc. (1998): Formgen made and owned the rights in the video game Duke Nukem 3D. The game includes a Build Editor which lets players make their own levels. The game has three components: the game engine, the source art library, and the MAP files. The game engine is the heart, it tells the computer when to read data, save and load games, etc.. The game engine invokes the MAP file that corresponds to a level and the MAP file gives instructions to the game engine, telling it where to place elements of the game, which the game engine gets from the art source library. The MAP file doesn’t contain any copyrighted art itself. Formgen encouraged consumers to make and post their custom levels online. Micro Star downloaded 300 user-created levels, put them onto a CD, and sold it as Nuke It. FormGen seeks an injunction, asserting that the audiovisual displays generated when Nuke IT runs with Duke Nukem are derivative works infringing their copyright.
· Test for whether a work is a derivative work:
· 1. derivative work must exist in a concrete or permanent form, and 

· 2. must substantially incorporate protected material from the preexisting work

· Micro Star says both levels of the test are unsatisfied, the Ct disagrees

· MS relies on Galoob, where Nintendo sued the Game Genie, a device that allowed players to alter individual features of a game by entering a code. Once the game was over, the features were gone, the Game Genie didn’t incorporate them in a permanent way. This is not the same, the audio visual here is not defined by the original game, but by the MAP file in Micro Star’s CD. It’s permanent in that it’s in the CD-ROM.

· Micro Star argues that its game doesn’t incorporate any of Duke Nukem’s protected expression-the MAP files reference the source art library but don’t contain the art itself. But the Ct says Micro Star is infringing the story itself. The copyright owner has the right to create sequels and the stories told in Micro Star’s MAP files are new tales of Duke’s adventures. 
c. The Right of Distribution, S106(3), & the “First Sale Doctrine”

i. The Right to Distribute Copies & Phonorecords Under 106(3)

· 106(3) captures distribution were transfer encompasses either a transfer of ownership (sale/gift) or no transfer of ownership (lease)

· S 109 limits the right to distribution in that a lawful owner of a copy may dispose of the copy however (s)he wishes ( the 106(3) right of a © owner ceases w/r/t a copy once (s)he has parted w/ownership of it 
· First sale doctrine: chattel rights of owner of physical copy are limited to that material object.

· Why? B/c sometimes the right of reproduction is not violated but infringing copies are sold; w/o 106(3), we couldn’t hold those who distribute w/o authorization liable (ex: ∆ purchases unauthorized DVDs & then rents them out. He didn’t reproduce them so there was no violation of the reproduction right). 

· Distribution through digital technology

·  no “hand-off” ( a new copy is created & the distributor keeps their copy

· Fed cts generally characterize the affirmative act of making a work available through an electronic network for end-user downloading as a distribution (Play Enters. v. Frena).

· A webpage operator or online service that originates infringing context may violate the distribution right, but the more a digital service represents a mere conduit for material originated or controlled by others, the less likely it will be held to have violated the distribution right.

· London-Sire Records v. Does: ∆s took all the steps necessary to make distribution possible; 106(3) reaches e-transfers b/c it is concerned with the ownership rights of the transferee, NOT whether the transferor gives up his copy ( author controlling the rate/terms by which copies become available
· Vernor v. Autodesk, Inc., 621 F.3d 1102 (2010): AD makes & sells AutoCAD software, which it has a © in. Release 14 version was provided to customers on CD-ROMs. The software comes with a license agreement (SLA) that must be accepted before instillation. A consumer who does not accept the SLA can return the software for a full refund. The SLA has the following: 
· i) π retains title to all copies

· ii) customer has a nonexclusive & nontransferable license to use the software

· iii) transfer restrictions

· iv) use restrictions

AD tracks each software license & requires activation codes. It also requires customers to destroy the previous version of the software when upgrading. CTA upgraded to release 15 & sold the Release 14 CDs to V, who sold them on eBay. AD brought an infringement claim, & V asserts the first sale doctrine as a defense. 

· Is the FSD available to V? NO

· FSD does not apply to licenses 

· Court forms a 3-part test to determine if a software user is a licensee or owner:

· i) whether the © owner specifies that a user is granted a license; & 
· AD said it retains title 
· ii) whether the © owner imposes significant transfer restrictions; & 
· yup!
· iii) whether the © owner imposes notable use restrictions
· yup!

· *not asking for subsequent license payments or ability of a user to possess the work indefinitely is NOT dispositive
ii. Digital First Sale Doctrine?

· “giving” a digital copy yields new copies, so FSD doesn’t apply (Copyright Office has rejected “digital” FSD for situations where the transferor deletes their copy.

· Capitol Records LLC v. ReDigi, Inc. (2013): Court rejects that ReDigi can use the FSD b/c ReDigi produces a new phonorecord on its server, it’s not selling the copy that the user bought on iTunes ( FSD is limited to material items put in the stream of commerce.

· The Record Rental & Computer Software Rental Amendments of 1984 & 1990

· S109(b)(1)(A): owners of phonorecords or copies of software cannot, for the purposes of direct/indirect commercial advantage, dispose of or authorize the disposal of, the possession of that copy or phonorecord by rental, lease, or lending or anything of that nature. This doesn’t apply to rental/lease/lending by a nonprofit library or educational institution for nonprofit purposes [1984]

· Record rental stores were basically infringing factories 

· Brilliance Audio, Inc. v. Haights Cross Communications (2007): S109(b)(1)(A) only applies to sound recordings of musical works & does not apply to audiobooks

· [1990] exempted non-remunerative transfers of copies of programs w/in libraries, universities, & schools; Also, rentals of copies contained w/in computer hardware when the programs are not normally susceptible to copying are also okay ( rental of hardware okay (KSR v. Teleflex); noncommercial libraries can lend copies of computer programs so long as the copies bear a © notice
d. The Rights of Public Performance & of Public Display, S106(4) & (5)

i. Public Performance Rights

· © Act of 1909 was amended to give to the owner of a © in a musical composition the exclusive right to perform publicly for profit, but neither of those terms were defined.
· Herbert v. Shanley (1917): musical performance by a small orchestra in a restaurant was for profit despite the fact that no separate admission charge was made to hear the music.

· M. Witmark & Sons (1925): live music accompanying silent motion pictures was a public performance for profit.

· Associated Music Pubs. (1944): when a nonprofit radio station that paid for 1/3 of its airtime with commercials broadcasted music on a commercial free program, that was a public performance for profit

· Jerome H. Remick & Co. (1937): Radio broadcast was a public performance even though listeners where listening in the privacy of their homes.

· Buck (1931): hotel proprietor performed music by making the sounds of radio broadcasts audible by placing receivers & loudspeakers in public & private rooms in the hotel.

· Multiple Performances Doctrine: the same broadcast can be performed by different people 

· Fortnightly (1968): cable re-transmitters not engaged in performance; on the theory that broadcasters perform but home viewers do not, a divided Court treated cable technology as facilitating reception by the homeowner.

· Congress reversed with legislation (S101 definitions) & created a compulsory licensing provision
· Aiken (1975): restaurant owner who played radio programs through 4 speakers he installed in the shop was not performing, he just turned on the radio & those who listen to the broadcast through the use of radio receivers do not perform the composition.

· Homestyle exception
ii. Public Performance Rights under the 1976 Act

· S101: To perform a work means to recite, render, play, dance, or act it, either directly or by means of any device or process or, in the case of a motion picture or other audiovisual work, to show its imagines in any sequence or to make the sounds accompanying it audible 

· covers not only initial rendition or showing but any further act by which that rendition or showing is transmitted or communicated to the public 

· performance can be direct or indirect through device or process (ex: device to reproduce or amplify sounds).

· performance is public even if recipients are not gathered at a single spot OR receiving the transmission at the same time.

· S101: to perform a work publicly means:

· (1) to perform or display it a place open to the public or any place where a substantial number of persons outside of a normal circle of a family & its social acquaintances is gathered; or 

· (2) to transmit or otherwise communicate a performance or display of the work to a place specified by clause (1) or to the public, by means of any device or process, whether the members of the public capable of receiving the performance or display receive it in the same place or in separate places & at the same time or at different times.

· transmit: to communicate a performance by any device or process whereby images or sounds are received the place from which they are sent

iii. Columbia Pictures Indus., Inc. v. Aveco, Inc. (1986): π is a video rental store that also offers private rooms which customers may rent to view rentals they have made at Aveco or view their own videos that they own. Customers operate the players in each room & Aveco employees only assist upon request. Aveco only allows a customer to be joined in the room by family members & social acquaintances. π owns the © in the motion picture & alleges infringement of its exclusive right to perform publicly & authorize public performances. The court first determines that Aveco customers, not Aveco is the one performing the work. So, the right at stake is the authorization of a public performance.
· Are ∆’s customer’s publicly performing? YES
· playing the cassette is performance, that is already taken care of under prior case law
· Analogizing to Red Horne (Maxwell’s), the court finds that ∆’s viewing rooms are open to the public.
· Although only one person can occupy the room at a time, the rooms are open to anyone who can pay the fee. It is irrelevant that the cassette players in Maxwell’s were in the lobby, it was the availability of the room that made the area a public place, not the fact that the cassette players were in the lobby.

· ∆’s FSD defense fails–© rights are divisible & transferring ownership doesn’t affect the exclusive right to do & authorize public performances
iv. Am. Broadcasting Cos. Inc. v. Aereo, Inc. (2014): ∆ operates a service that allows subscribers to access live/recorded broadcast television from their web browsers. The service connected a subscriber to their own small antenna (no two subscribers were simultaneously connected to the same antenna). π, which owned the © in some of the programs. ∆ contended that it did not perform but supplied the equipment which allows the consumer to perform.
· Does ∆ perform? YES; Is it public? YES
· Fortnightly & Teleprompter Corp. Courts held that cable TV services were not performing when they re-transmitted, but Congress overturned by amendment of ’76 Act to clarify that public performance right encompassed cable retransmissions. ∆’s activities are substantially similar to those cable companies.
· The Court doesn’t find ∆’s argument that it differs from cable companies because ∆’s transmission is not continuous distinguishing. It’s also true that subscribers pick what to watch, but that’s true with cable TV as well (changing the channel). These differences are invisible to subscriber & broadcaster.
· πs contend that ∆ is transmitting a prior performance of their work (underlying broadcast is a performance that is being performed). ∆ contends that the performance is the act of transmitting (new performance). Ct says even if ∆ is correct, it’s still public within the meaning of the transmit clause. The fact that each antenna is transmitting to one person a personal copy doesn’t matter–an entity can transmit a performance through one or several transmissions, where the performance is of the same work (send a message to a group chat vs. each individual member). Also, the public need not be situated together, spatially or temporally (language of the statute).
· Ct says the holding is narrow & isn’t deciding cloud computing issues
· This makes it clear that YouTube is publicly performing all the time
v. The Right of Public Display

· S106(5): literary, music, dramatic, & choreographic works, pantomimes, & pictorial, graphic, or sculptural works have an exclusive right of public display

· does not apply where the owner wants to show the copy directly to the public in a gallery or display case, or indirectly through an opaque projector.

· S101: display means to show a copy of the work, either directly or indirectly by means of a film, slide, TV image, or any other device or process or, in the case of a motion picture or other audiovisual work, to show individual images nonsequentially.

· an audiovisual work shown sequentially would be a performance

· Right to display published pictorial, graphic, & sculptural works by public broadcasters is subject to a compulsory license in S118.

· S109(c) & (d) are limits! 

· (c) FSD-esque exception: the owner of a particular copy lawfully made, or any person authorized by such owner, is entitled to display that copy publicly either directly or by projection of no more than one image at a time to viewers present at the place where the copy is located.

· contractual restrictions on display between buyer & seller are NOT unenforceable as a matter of law.

· Also, you can’t simultaneously project multiple images of the work

· doesn’t apply where the imagine is transmitted from one place to members of the public located elsewhere (ex: Hughes shows me something on Zoom)

· (d) (c) doesn’t apply to those who got their copy by rental/lease–you have to own the copy

e. Musical Compositions & Sound Recordings

i. Musical Compositions

· Phonorecords often embody two ©ed works: (1) a musical composition & (2) a sound recording ( keep these rights separate b/c they have different regimes
· Authors of literary works & dramatic musical compositions enjoy full rights to authorize the creation of recorded performances of their work. For authors of non-dramatic musical compositions (popular songs), a compulsory license LIMITS the composer’s reproduction right (S115)
· Old S115 instituted a historic system of compulsory licensing for mechanical licenses. If the © owner of a musical composition made or authorized someone to make piano rolls of his composition, any other person was free to do so as well upon paying a royalty.
· New S115 [1995]: extended compulsory license to cover digital phonorecord deliveries (DPDs). Musical compositions are subject to a blanket license that digital music providers can get for making a DPD of a musical work, including in the form of a musical work, permanent download, limited download, or interactive stream.
· DPD = sale & distribution of a musical recording
·  S115 kicks in once the work has been distributed to the public under the authority of the © owner. The S115 licensee must serve the © owner with notice of its intention to obtain a compulsory license before or w/in 30 days after making, & before distributing any phonorecords of the work. Be timely or get slapped with an infringement suit.
· S115 also does not extend to the manufacturer of phonorecords for commercial use (ex: broadcasters, jukebox operates, background music services)
· ABKCO Music, Inc. v. Stellar Records Inc. (1996): is a karaoke CD-ROM an audiovisual work or a phonorecord? AUDIOVISUAL ( no compulsory license
· S115 license includes the privilege of making a musical arrangement (ex: cover) of the work to the extent necessary to conform it to the style/manner of interpretation of the performance involves. However, the arrangement cannot change the basic melody or fundamental character of the work. Also, the arrangement author cannot seek protection as a derivative work UNLESS © owner of the composition expressly consents.
· Royalty rate is set by statute 

· Harry Fox Agency has developed what is known as the Harry Fox license & this private system is more efficient. The Harry Fox License has only quarterly payouts, does not impose the distribution for private use only provision, & includes synchronization rates.

ii. Sound Recordings

· Pre-1972: look to state law for protection of sound recordings

· S114 expressly limits the reproduction rights of © owners of a sound recording to protection against recordings that directly/indirectly recapture the actual sounds fixed in the protected recording, NOT a recording that consists entirely of an independent fixation of other sounds EVEN if they imitate those in the ©ed sound recording
· this allows for “sound alikes”–if a singer who sounds just like Adele records a cover of “Rolling in the Deep,” she is not infringing the reproduction rights in the sound recording

· With sound recordings, for infringement, we only apply Arnstein prong 1​did you directly/indirectly copy the actual sounds in the recording?

· sampling is NOT independent sound fixing, so you are still on the hook and liability does not depend on Arnstein prong 2, so changing it up beyond lay listener recognition won’t save you. 

· De minimis doctrine is still a defense

· Bridgeport Music v. Dimension Films (2005): Get a license or don’t sample; de minimis AND substantial-similarity do NOT apply to claims of sound-recording infringement.

· VMG Salsoul, LLC v. Ciccone (20116): substantial similarity is a requirement of © infringement
· Ocasek v. Hegglund (1987): ASCAP field agents visited ∆’s establishment in Wyoming and heard her ASCAP members’ songs although she did not have an ASCAP license. ASCAP sued in the names of its members and ∆ filed a motion to compel the taking of the depositions of the composers in Wyoming.
· Is it reasonable to depose πs in Wyoming? NO

· ASCAP handles virtually every aspect of enforcing members’ ©s–they typically have no knowledge of the infringement. The investigators who have knowledge of the infringement are available for deposition. The whole point of ASCAP is to relieve © owners of enforcement burdens.
· Public Performance Rights in Sound Recordings

· 1976 © Act did not extend public performance rights to sound recordings, so when radio broadcasts played recordings, they paid royalties to the © owner of the composition not the sound recording.
· Extended to © owners of sound recordings for the first time in 1995 through amendments to SS 106 and 114
· SS106(6) & 114 resulted in a 3-tiered structure:
· 1. Digital Audio Transmissions Exempt from payment:

· terrestrial radio & TV stations that switch to digital transmissions

· intra-business transmissions (ex: a music feed within an amusement park)

· background music services (Muzak)

· 2. Non-interactive services (ex: Sirius Radio) are subject to compulsory licensing 

· 3. Services subject to “full” 106(6) right of digital audio transmission public performance:

· Interactive music services (Spotify)

· Non-interactive transmissions where the transmitter publishes advanced schedules of the titles of the recordings to be played

· Non-interactive transmissions that exceed a performing artist complement (i.e. a station that has an “all Portugal the Man Tuesday”)

IV. FAIR USE & OTHER EXCEPTIONS

a. Originally a judge made doctrine, fair use was codified in S 107 of 1976 Act. Congress made it clear they were codifying the judicial doctrine and changing its scope in any way. Fair use is an equitable rule of reason and each case is decided on the facts.

i. S107: fair use of a ©ed work, including such use by reproduction in copies or phonorecords, or by any other means specified by that section, for purposes SUCH AS criticism, comment, news reporting, teaching, scholarship or research is not an infringement of ©. Fair use factors:
1. purpose + character of use, including whether it is commercial;

2. nature of ©ed work;
3. amount & substantiality of the portion used; and 
4. effect upon the potential market for or value of ©ed work
5. **a work being unpublished does not itself bar a finding of fair use IF the finding is made upon consideration of all the above factors
a. added after Harper & Row ( still have to do a 4-factor analysis
b. Campbell v. Acuff-Rose Music, Inc. (1994): 2 Live Crew wanted to make a rap parody of Orbison’s Pretty Woman. Initially, they asked π (© owner) for permission, but π denied and said they wouldn’t permit the use of a parody. 2 Live Crew made and released the parody anyway.

· Could 2 Live’s commercial parody be fair use? YES

· 1. The first factor asks if the new work is transformative (does it add something new with a further purpose or different character, altering the first with new expression, meaning, or message?). arts and sciences). The more transformative a work, the less the other factors weigh against fair use. CoA erred in cutting the inquiry off b/c of the parody’s commercial nature–that’s not determinative. Parody has a transformative value and needs to mimic the original to some degree. There is a parodic nature here, but the Ct refused to judge the quality.
· ct also talks about parody vs. satire and says that satire is a broader commentary while parody is a direct criticism of the work ( if the work is categorized as a parody, it increases the chances of fair use.

· 2. doesn’t really matter here, parodies cover publicly known, expressive works–that’s the point.

· 3. parody depends on taking a certain amount so that its able to conjure up at least enough of the original to make the object of the parody recognizable; 2 Live may have taken the heart (opening riff + first line) but that is what conjures up the song; 2 Live departed from the lyrics after line 1.

· 4. two metrics:

· a. did this have a substantial effect on the market? and 

· b. if everyone could do this, would that have a substantial effect on the market?

· Also look at the derivative market ( rap version of Pretty Woman

· All market harm isn’t actionable (ex: killing demand for the original via a bad review)

· No parody market ( π’s letter stated that they were not exploiting the parody market (shot themselves in the foot)

c. SunTrust Bank v. Houghton Mifflin Co. (2001): π owned © in GWTW. ∆ wrote a parody/critique version (TWDG) which took 18 characters from GWTW. TWDG switches characteristics of white and black characters. The second half of TWDG features a story w/plot elements not in GWTW. π sues for © infringement, ∆ claims fair use.
· Is TWDG fair use? YES

· 1. commercial nature outweighed by highly transformative use–∆ couldn’t have criticized w/o using the ©ed elements; there are a variety of literary transformations in attributions of the characters and the voice the story is told through; second half contains a new plot.
· 2. GWTW is an expressive work, but targets of parody normally are.
· 3. Substantial appropriation but parody has more leeway.
· 4. π failed to show that TWDG would supplant demands for licensed alts (π had refused to license this type of parody a lot); no worry for substituting the market for the original.
d. Harpers & Row v. Nation Enterprises (1985): After leaving the WH, Ford contracted with π to publish his unwritten memoirs. A significant part of that was going to be material concerning Ford’s pardon of Nixon. The agreement gave π the exclusive right to license prepublication excerpts (first serial rights). π negotiated an agreement with times for $25K paid in two installments in exchange for a 7,500-word excerpt from Ford’s account of the Nixon pardon. Before Times’ release, ∆’s editor got a leaked manuscript that he knew was not authorized. He put together a bunch of quotes, paraphrases, and facts from the manuscript w/no independent commentary. As a result of ∆’s article, Time cancelled with π and didn’t pay the remaining $12.5K. π sued. 
· Was ∆’s use Fair Use? NO
· Importance of right of first publication ( publishing an author’s expression before he has authorized dissemination infringes his right to decide when and whether it will be made public. this is not present in fair use of published works.
· first publication different from other 106 rights ( only one person can be the first to publish and the value is in the exclusivity
· Congress intended the unpublished nature to figure prominently in fair use analysis.
· ∆s argue that scope of fair use is wider where info is of high public concern ( Ct rejects b/c this would destroy in © protection in the work of a public figure; there is a difference between the underlying facts and Ford’s expression of them; also the work was poised to be published, no legitime aim is served by pre-empting the right of first publication
· 1. ∆’s intent was to scoop (big yikes) and this goes beyond news reporting; 
· 2. unpublished nature critical and what might be fair use in a published work can be not fair use in unpublished
· 3. they didn’t take a lot, but they took the heart
· 4. Clear evidence of actual damage
e. Sony Corp. of Am. v. Universal City Studios, Inc. (1984): ∆ manufactured and sold the Betamax VTR, which allowed for home videotaping of TV. π owns the © on several publicly recorded TV programs, π sued. Record shows that primary use of Betamax was for time shifting (record, watch later, erase).
· Is time-shifting fair use? YES

· **this is before Blockbuster existed**

· 1. time-shifting is not commercial use; it just allows someone to see a work they going to see free of charge anyway.

· 2. + 3. entire reproduction doesn’t militate against fair use b/c it’s an audiovisual work and time-shifting lets people see what they would have seen anyway. 

· 4. π failed to show a meaningful likelihood of future harm

· if you show a commercial use, likelihood of harm can be presumed. If non-commercial use, you must show market harm.

· Leading case for the idea that private, personal copying is not an infringement (non-commercial, non-distributive)

· *key that no distribution

· Dissent’s productive use gets adopted into the concept of transformative use. 
f. Authors Guild v. Google, Inc. (2016): ∆ has a library project and Google books project. It asked libraries to give them all the books they had, ∆ made digital versions, and allowed libraries to retain access to digital copies of books they had submitted. ∆ also established a publicly available search function that internet users can use to determine which books contain the words/terms they need. There’s also snippet view showing the context the searched for phrase appears in. ∆ limits snipped view to block 22% of a book’s text completely, only 1 snippet per page, and the same snippets are shown no matter who searches and where.
· Is Google’s use fair use? YES

· 1. Transformative purpose here–no new expression or meaning but this communicates something new and different from the original OR expands its utility, contributing to public knowledge 

· tension between transformative use and © owner’s exclusive right to derivative works, which also transform.
· clearly transformative here–the purpose here is to make info on books available and snippet view adds to that purpose by adding context
·  profit motivation doesn’t overshadow the transformative use
· 2. Mix–some pub, some unpub, some at core, some not…. doesn’t swing in either way

· 3. search function requires wholesale copying of the book; the whole copy is NOT revealed to the public and at most, 16% was uncovered; also, the manner and order of revelation is scattered here so… can’t put things together really.

· 4. Snippet view might show the reader a fact which satisfies the need so there is no purchase, but facts are not protected anyway. πs don’t have a derivative right to this–© doesn’t include the exclusive right to furnish info to the public of the type at issue here.
g. Sega Enterprises, Ltd. v. Accolade, Inc., (1992): π is the creator of the Genesis console and video game cartridges. π licenses its copyrighted computer code and SEGA TM to independent developers of computer game software who sell Genesis-compatible video games. Accolade was in licensing talks, but that fell through b/c the agreement required π to be the exclusive manufacturer of all games produced by Accolade. So, Accolade reverse engineered π’s video game programs in order to discover the requirements for compatibility with Genesis. Accolade created an internal manual with the requirements for a Genesis compatible game. The manual only had functional descriptions, none of π’s code. Accolade then created its own Genesis games relying only on the info in the manual. π sued.
· Ct denies π a preliminary injunction
· Intermediate copying
· Copyright Act does not distinguish between unauthorized copies based on what stage of the infringer’s work the copies represent ( intermediate copying is prohibited by the statute and it may infringe the exclusive rights of a copyright owner whether or not the end product infringes
· Accolade says the intermediate copying was fair use; Ct agrees
· 1. Accolade only copied to discover the functional requirements for compatibility with Genesis; Accolade wrote its own procedures based on what it learned; although Accolade’s ultimate purpose was the release of Genesis-compatible games for sale, its direct purpose in copying π’s code was to study the functional requirements for Genesis compatibility so that it could modify its games to make them usable with the Genesis console. It could achieve this through no other method and the commercial aspect of its own use is of minimal significance. The Ct also considers the public benefit in Accolade’s IDing the functional requirements ( more independent games
· 2. computer programs are utilitarian articles in essence; π is correct that Accolade’s wholesale copying meant copying of protected aspects BUT that was required here; computer programmers can’t remember all the billions of zeros/ones that make up a program, they have to write it down. You can’t go from object code to source code w/o making copies. B/c π’s video games contain unprotected aspects that cannot be examined w/o copying, we afford them a lower degree of protection than ore traditional literary works.
· 3. Weighs against Accolade since there was disassembly of entire programs. But this factor is of very little weight since the ultimate use was limited
· 4. Accolade didn’t try to “scoop” π’s release of any particular game or games but just wanted to be a legitimate competitor in the Genesis games market. Also, the game market is unique in that people will buy more than one game. A sports person might buy Sega and Accolade’s football game, especially if they are not similar.
h. Sony Computer Ent., Inc. v. Connectix Corp. (2000): Connectix reverse engineered PlayStation’s OS to create a Virtual Game Station that enabled users to play PlayStation games on their computer. Here is the ct’s 1st and 4th fair use factor analysis:
· 1. Modestly transformative ( allows users to play in new environments (like where PlayStation and TV aren’t available) and is a wholly new product; Connectrix’s commercial use of the copyrighted material was an intermediate one, so it was only indirect.
· 4. Sony may lose some console sales; but the Virtual Game Station doesn’t just supplant PlayStation, it is a competitor in the market for platforms on which Sony and Sony games can be played, and so, some economic loss by Sony does not compel a finding of fair use.
V. THIRD PARTY LIABILITY 

a. Fonovisa Inc. v. Cherry Auction, Inc. (1996): π owns the ©s in a lot of Latin music recordings. ∆ operates a swap meet in Fresno. Vendors pay ∆ a daily rental fee and ∆ reserves the right to kick vendors out for any reason. ∆ was aware that some of its vendors were selling counterfeit records (there was a police bust). π sued.
· Is ∆ vicariously/contributorily liable for direct © infringement of vendors? YES
· vicarious liability: π must show that ∆ had: 
(1) right & ability to supervise infringing activity; and 

· ct analogizes this to Shapiro and Gershwin. Like Shapiro, ∆ had the formal right to supervise (could kick out vendors for any reason) and like Gershwin, ∆ was in a position to supervise as the promoter and organizer. 
(2) direct financial interest in activity.
· ∆ claimed it didn’t directly benefit from infringing activity b/c all vendors were charged one price. Ct says nope, the admission and parking fees ∆ reaped were because the infringing activity attracted consumers 
· show that the infringing activity brought in $
· contributory infringement: (1) one who, with knowledge of the infringing activity, 
(2) induces, 
causes, or 
materially contributes 
to the infringing conduct of another

· The sale of counterfeit records would not take place w/o the support provided by ∆ in the form of space, parking, advertising, etc…
· No question about knowledge b/c of the police bust
· knowingly providing a place for infringing activity is sufficient to establish contributory infringement
b. Sony Corp of Am. v. Universal City Studios, Inc. (1984): Sony Betamax case. Is Sony contributorily/vicariously liable through the sale of Betamax? NO

· Staple Articles Defense: the sale of a staple article or commodity of commerce suitable for noninfringing use is not contributory infringement. 

· Ct adopts this from patent law ( adequate protection of a monopoly may look beyond actual duplication, but we don’t want to expand that monopoly beyond the limits of the specific grant

· The sale of copying equipment does not constitute contributory infringement if the product is widely used for legitimate, unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing use.

· Court does not impute knowledge to Sony just because it thinks someone might use it unlawfully, the Betamax has a wide variety of uses and is used in non-infringing ways.

· Once Sony settles the Betamax, they have no control over what consumers do with it.

c.  A&M Records, Inc. v. Napster, Inc. (2001): Napster got sued and the court is evaluating Napster’s contributory/vicarious liability.

· contributory liability: 

· knowledge is easy here, Napster both knew and had reason to know that infringing use was going on.

· Exec mentioned the need to remain ignorant of users’ real names and IP addresses since they are exchanging pirated music

· RIAA informed Napster infringing files exist

· Napster execs have record industry experience

· Napster relies on Sony, and Ct says they won’t impute knowledge to Napster just because the P2P technology can be used to infringe ©s, P2P has a lot of noninfringing capabilities and the D.Ct. improperly confined its analysis to current use of P2P. But, there is evidence of knowledge, so Sony does not help.
· Napster materially contributed by providing the site & facilities for infringement.
· vicarious liability

· financial benefit ( Napster’s future revenue is dependent on more users and the infringing activity attracts users

· supervision ( Napster reserved the rights to terminate accounts for any reason, turning a blind eye is on them.

d. MGM Studios Inc. v. Grokster, Ltd. (2005): Grokster and StreamCast are basically next-level Napster and they work in a similar way except for the fact that they got rid of the central server model. After Napster was sued, both Grokster and StreamCast wanted to get Napster users and even had ads promoting them as the Napster alternative. They generate income by selling ad space and as the number of users increases, the ad opportunities are worth more. Neither company made an effort to impede the sharing of ©ed files. StreamCast actually blocked IP addresses of entities it believed were trying to monitor its networks for © infringement.
· Under what circumstances is the distributor of a product capable of both lawful and unlawful use liable for acts of © infringement by 3Ps using the product? One who distributes a device with the object of promoting its use to infringe ©, as shown by clear expression or other affirmative steps taken to foster infringement, is liable for the resulting acts of infringement by 3Ps.
· Grokster thought it was shielded by Sony but the Court says no, where evidence shows statements or actions directed to promoting infringement, Sony’s staple-article rule will not preclude liability (inducement liability) ( Sony does not defeat the intent element, just the knowledge lement.
· there were ads that they wanted to replace Napster (while fully aware of the legal issues) so, they were out to induce © infringement
· use of ©ed works drew people in and increased ad revenue
· they made no effort to impede the sharing of © files.
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VI. AUTHORS, OWNERS, & DURATION

a. Authorship, Ownership, & Transfer 

i. Lindsay v. RMS Titanic (1999): π is a documentary film maker and filmed a 1994 doc depicting ∆’s 3rd salvage expedition. He began planning a 1996 doc, and although he didn’t operate the camera for ’96 doc, he planned all the filming in detail (both in advance of the filming and after).
· Is π an author under the © definition? YES
· Generally, the author is the person who actually creates the work, who does the fixing. 
· but the fact that π didn’t do the actual filming does not defeat his claims to have authored the footage. He exercised such a degree of control over the film operation that the final product duplicates his conceptions and visions of what the film should look like.
· Ct analogizes to Andrien, where the π created a map and a printer printed it. π was very involved and the printer didn’t change the concept π articulated ( π was the author
· *the fixing must happen under the authority of the author (ex: girl singing in a park is recorded by a stranger, unbeknownst to her ( that recording is not under her authority)
ii. Work for Hire

1. S101: a work made for hire is:

a. a work prepared by an employee w/in the scope of his employment; or 

b. a work specifically ordered or commissioned for use as 

i. a contribution to a collective work,

ii. as a part of a motion picture or other audiovisual work,

iii. as a translation, 

iv. as a supplementary work,

v. as a compilation, 

vi. as an instructional text, 

vii. as a test,

viii. as answer material for a test,

ix. or as an atlas

c. if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.

2. what is an employee? CCNV v. Reid [common law of agency]

a. hiring party’s right to control the manner and means by which the product is accomplished;

b. skill required;

c. source of instrumentalities and tools;

d. location of the work;

e. duration of the relationship between the parties;

f. whether the hiring party has the right to assign additional projects to the hired party;

g. the extent of the hired party’s discretion over when and how long to work;

h. the method of payment;

i. the hired party’s role in hiring and paying assistants;

j. whether the work is part of the regular business of the hiring party;

k. whether the hiring party is in business;

l. the provision of employee benefits; and

m. the tax treatment of the hired party

3. What is within the scope of employment? [common law agency]

a. the work was of the type which the individual was hired to perform; 

b. his or her creation of the work occurred substantially within the authorized time and space limits of the job; and 

c. the work was actuated, at least in part, by a purpose to serve the interests of the putative employer.

iii. Joint Works

1. S101 definition: work prepared by 2+ authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole

· what is a work that is unitary, but the contributions are separable? Music! Lyrics by X, song by Y

2. Thomson v. Larson (1998): Rent began as a project between JL and BA, but they split in 1991 and JL was given sole authorship. JL continued to work on his script and NYTW urged JL to allow them to hire a book writer to help revamp. JL rebuffed a couple of times because he wanted to be the only author of Rent. Finally, JL agreed to hire π as a dramaturg and she was paid $2K for these services. π and JL worked together and JL entered all changes directly onto his computer. π even expressed surprise when JL allowed her to contribute to the language of the script. JL signed a K with NYTW for ongoing revisions to Rent and the K listed JL as the author, making no reference to π. That K adopted terms from an earlier K which gave JL approval rights over all changes and assured him billing as sole author. Sadly, JL died. π tried to negotiate royalties with JL’s heirs, but that broke down, so she sued and claimed she was a co-author.

· Is π a co-author? NO

· Ct applies the Childress test, which states that a π seeking co-authorship must show that each of the putative co-authors: (1) made independently ©able contributions to the work; and (2) fully intended to be co-authors.
· (1): ct affirms finding that π made some non-de minimis contributions
· (2): consider subjective and objective intent via the following factors:
· a. decision making authority: all JL, π was flattered when JL asked her to contribute to actual language; JL had approval rights

· b. billing: JL credited as sole author

· c. written agreements w/3Ps: NYTW lists JL as sole author; JL entered into revision agreements w/o asking π

· d. additional evidence: JL first rejected the idea of hiring a book writer b/c it was his project

3. Aalmuhammed v. Lee (2000): π was hired as a consultant in a movie about the life of Malcom X. Some of π’s suggestions were included in the script and he did some editing/directing. π sought credit as a co-writer and was rejected, so he sued.

· 3-factor test:

· 1. control–author is a person who superintended the whole work, the mastermind (for a motion picture, someone who is at the top of the screen credits and has artistic control);

· 2. intent–putative coauthors make objective manifestations of shared intent to be coauthors;

· 3. appeal​whether the work’s audience appeal turns on the contributions each putative coauthor and whether the share of each in that appeal cannot be appraised.

4. Richlin v. MGB (2008): restatement of MGB test–

· 1. did putative coauthors make objective manifestations of a shared intent to be coauthors?

· K evidencing intent is dispositive 

· 2. whether the alleged author superintended the work by exercising control (*control is often most important factor)

· 3. whether the audience appeal of the work can be attributed to both authors, and whether the share of each in its success cannot be appraised

5. Gaiman v. McFarlane (2004): problem when one person is the “ideas” and one person is the “fixer.” Two people may work together and create something that is ©able but the separate contributions would not be.
iv. Transfer of Ownership

1. S101: a transfer of © ownership is an assignment, mortgage, exclusive license, or any other conveyance, alienation, or hypothecation of a © or any of the exclusive rights comprised in a © whether or not it is limited in time or place of effect, but not including a non-exclusive license.
2. S201: transfer of ownership–

a. ownership of a © may be transferred in whole or in part by any means of conveyance or by operation of law, and may be bequeathed by will or pass as personal property by the applicable laws of interstate succession.
b. any of the exclusive rights comprised in a ©, including any subdivision of any of the rights specified by S106, may be transferred as provided by clause (1) and owned separately. The owner of any particular exclusive right is entitled, to the extent of that right, to all of the protection and remedies accorded to the © owner by this title.
3. S204: a transfer of © ownership, other than by operation of law, is not valid unless an instrument of conveyance, or a note or memorandum of the transfer, is in writing and signed by the owner of the rights conveyed or such owner’s duly authorized agent.
· preempted all state K law–must be in writing and signed
4. Effects Associates v. Cohen (1990): can prove a non-exclusive license through behavior; non-exclusive licenses are exempt from S204!

b. Duration of Copyright and Recapture

i. works created or unpublished after 1978

1. S302: copyright in a work created on or after Jan 1, 1978 has a term of life + 70

2. S302: if above is joint work, it’s life + 70 of last surviving author 

3. S302: in the case of anonymous work, pseudonymous work, or work made for hire, © term is 95 years from the year of first publication OR 120 years from the year of creation, whichever comes first
4. S302 also provides a presumption of author’s death 95 years from the year of first publication OR 120 years from the year of creation, whichever comes first. Reliance in good faith is a complete defense in any action for infringement.
ii. works created but not published or ©ed before January 1, 1978
· S303: © in a work created before Jan 1, 1978 but not theretofore in the public domain OR ©ed subsists from January 1, 1978 to the term specified by section 302. In no case will the © in such a work expire before December 31, 2002, and if the work is published on or before December 31, 2002, the term of © shall not expire before December 31, 2047.
· Preemption 

· S301: w/r/t sound recordings fixed before Feb 15, 1972, any rights/remedies under common law shall not be annulled or limited by this title until February 15, 2067. No sound recording fixed before Feb 15, 1972 shall be subject to © under this title before, on, or after February 15, 2067.
	Date of Work
	When Protection Attaches
	First Term
	Renewal Term

	Created in 1978 or later
	Upon being fixed in a tangible medium
	Unitary term of life + 70 (or, if anonymous or pseudonymous work, or work for hire, 95 years from publication, or 120 years from creation, whichever is shorter)

	Published 1964-1977
	Upon publication with notice
	28 years
	67 years, second term began automatically; renewal registration optional

	Published between 1923 and 1963, inclusive
	Upon publication with notice
	28 years
	67 years, if renewal was sought (for works whose first terms expired after 1977, renewal registration remained necessary); otherwise in PD (unless work is a foreign work in which ©has been restored)

	Published before 1923
	The work is now in the public domain

	Created, but not published, before 1978
	On Jan 1, 1978, when federal © displaced state ©
	Unitary term of life + 70 (or, if anonymous or pseudonymous work, or work for hire, 95 years from publication, or 120 years from creation, whichever is shorter), but no expiration before 12/31/2002 (if work remained unpub) or 12/31/2047 (if work was pub by the end of 2002)

	Sound recordings fixed before Feb 15, 1978
	State common law or statute
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I. INTRODUCTION

a. “Federal Triangle” is the interaction between labor law, copyright law, & antitrust law within which the guilds work


b. Above The Line (ATL) versus Below The Line (BTL)

i. ATL unions are those representing employees involved in the “creative” side (actors, producers, directors, writers)

· DGA

· Represent director & (since 1962) the director’s team [if there is a lockdown, team members can’t step-up & do director’s job

· SAG-AFTRA

· Used to be SAG & AFTRA but they combined. SAG represented all people on film (incl. stunt + performers) & AFTRA represented personnel on taped & digital TV not covered by SAG

· WGA

· Represents screen writers for film, tv, & other screens

· Only ATL union that does NOT cover commercials 

ii. BTL unions represent the rest of the employees (camera, grip)

· IATSE

· Teamsters Local 399

· AFM – American Federation of Musicians 

· IBEW

c. Work-Area Jurisdiction 

· Asks the q: over what work does the union have the right to negotiate? Unions cannot negotiate outside their work area-jurisdiction.

d. The “Cocoon”
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II. LEGAL & HISTORICAL BACKGROUND

a. The Intellectual Property Law Trail

i. Brief History of Copyright Act

· Statute of Anne, 1710

· First © act in the western world

· Was created to protect the rights of authors/printers/publishers since printing w/o their consent was ruinous to them; also for the encouragement of men to write books

· Owners of a © in a book already printed would get 21 years of rights; future prints get 14 years

· Prohibited printing, importing, or selling w/o the © owner’s consent

· You had to register with the company of stationers in order to enforce your ©

· US Constitution, art. I, sec. I, cl. 8 (copyright clause) 

b. The Workers’ Rights – Labor Law Trail

i. Brief history

· In feudal times, the economy was mostly agrarian ( you needed people to work the fields & people were always trying to get labor for the cheapest price.

· Workers began talking about their conditions amongst each other ( suppression led to anti-syndicalism laws which made unions illegal 

· Industrialization made union suppression difficult & extended the franchise ( politicians had to listen to the working class

· The labor movement began & lead to the NLRA 1935

ii. Unions seek to fix the price of labor 

· In order to do their job, unions must establish themselves as the exclusive bargaining agent for the employees they represent. 

· Their artificial interference forces employers to either deal with unions or pack-up & move elsewhere

c. A Brief History of the Guilds

i. Creation & growth of guilds

· Guilds were formed in the early 1930s when unions were on the rise.

· The Great Depression led to a big boom for the entertainment business.

· ATL employees didn’t have unions so their wages were depressed while BTL had unions protecting them ( ATL wanted in!

ii. Universal Declaration of Human Rights 

· Gives us a list of rights that government should give to their people

· Article 23 delineates rights associated with labor, & 23(4) explicitly gives the right to join labor unions 

· Article 27 gives the basis for moral & material right similar to ©

d. Note re: Producers Guild of America

i. PGA is not a labor organization or a union & has NO CBAs

· most bona fide producers are supervisors, & although supervisors can belong to unions, no employer can be compelled to negotiate with a union over the terms & conditions of the employment of supervisors

ii. But the PGA has a voice in the industry & provides significant services to its members
III. FEDERAL TRIANGLE STATUTES 

a. The Copyright Act
· © is created at fixation
i. 17 USC 102
· notwithstanding the catchall phrase “medium…now known or later developed, © lags behind tech
· when we have new mediums, there are 2 questions:
· 1. does the guild cover this – the made for use & subsequent use of the new technology?

· 2. exhibition – how does this impact guild agreements? 

· *expansion of work-area jurisdiction to cover

· Example: Television

· Before videotape, everything was acted on a soundstage & broadcast live twice (once for each coast)
· After videotape, they only needed to act it once & we have reproduction & exhibition happening on a new medium
· so, are the actors/directors only paid once? what happens every time we replay this?
ii. 17 USC 103

· © owner has exclusive right to prepare the derivative work, but they can license that right out ( with the license goes the ©
iii. Work for Hire

· Functions to shift the © from author ( employer
· A work made for hire is – 
· 1. a work prepared by an employee within the scope of his/her employment; OR
· see CCNV v. Reid for test to determine if employee

· 2. a work specially ordered or commissioned for use as a contribution to a collective work, as a part of a motion picture or other audiovisual work…. IF the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.

· bestows significant power on producer-employers ( authors must negotiate individually or collectively through guilds for ©

iv. There is no right of attribution for screenwriters & directors in the © Act ( these end up being contractual rights to credit as a function of WGA & DGA basic agreements
v. Copyright term: life of author + 70 years after death
b. The National Labor Relations Act
i. Quick Overview
· NLRA gives rights & obligations to employees & employers
· Unions may seek exclusive representation

· Collective bargaining over wages & working conditions (mandatory/permissive)

· Strikes/lockout 

· Rules & procedures: unfair labor practices 

ii. Section 1: Findings & Policies
· Inequality of bargaining power between employees & employers aggravates recurring business depressions by depressing wage rates & purchasing power of wage earners burden on commerce
· Denial of employers of right of employees to collectively bargain leads to strikes & other forms of unrest that obstruct commerce
· Experience shows that protecting the right of employees to bargain collectively safeguards commerce. But we have to restrict certain practices of labor unions because that can also obstruct commerce balance
· So, the policy of the US is to eliminate these obstructions by encouraging collective bargaining & protecting the rights of workers to self-organize & choose their own representatives to negotiate the terms of their employment.
iii. Section 2: Definitions
· Employee is defined as employee, excluding independent contractors & those employed as supervisors
· Independent Contractor: use the common law agency test (CCNV v. Reid)

· Supervisor – 3 elements
· 1. an individual who has the authority to

· 2. hire, transfer…adjust grievances or effectively to recommend such action, if

· 3. the exercise of that authority is not routine or clerical but requires the use of independent judgement.
iv. Section 7: Rights of Employees
· Employees have the rights to:
· Self-organization: form, join, or assist labor unions

· Bargain collectively through representatives of their own choosing

· Engage in other concerted activities (i.e. strikes) for the purpose of collective bargaining 

· Refrain from all such activities (except as to valid union ship provisions)

v. Section 8: Unfair Labor Practices
· It is an unfair labor practice for an employer to:
1. Interfere, restrain, or coerce employees in exercising their S7 rights;

2. Interfere with formation/administration of a labor organization or contribute to it financially or otherwise;

3. Employer can’t give anything of value this is why we have a separate trust for health/pensions– the union can’t touch that money

4. Discriminate in hiring/treatment in order to encourage/discourage membership in any labor organization (sans valid union shop);

5. Explicitly allows union shops

6. Discharge/discriminate against an employee who filed charges or gave testimony; &
7. Refuse to bargain collectively with the representatives of his employees

· It is an unfair labor practice for a labor organization to:
1. Restrain or coerce

a. Employees in the exercise of their S7 rights; or 

b. An employer in the selection of his representatives for the purpose of collective bargaining or the adjustment of grievances;

2. Cause or attempt to cause an employer to discriminate against an employee (sans valid union shop); 

3. Refuse to bargain collectively with an employer

· Collective bargaining: what does this mean?

· The performance of the mutual obligation of the employer & representative

· To meet at reasonable times & confer in good faith

· With respect to [mandatory items] 

vi. Section 9: Representatives & Elections
· Petition by a substantial number (NLRB defines as 30%) of employees generates an election, to be decided by a simple majority.
· The representatives designated become the exclusive representatives of all employees; however, employees can present grievances directly to their employer & have those grievances adjusted without the intervention of a bargaining representative as long as:
· the adjustment is NOT inconsistent with the agreement then in effect &
· a bargaining representative has been given the opportunity to be present at the adjustment

vii. Section 10: Remedies
· NLR is empowered to prevent any person from engaging in unfair labor practices

· There is a 6-month SOL to file a charge with the board

· The board can enjoin the activity & order corrective action; but the NLRB has no way to enforce these actions, so it can seek federal court enforcement
viii. Section 14: Supervisors as Union Members
· Supervisors can become members of a labor organization, but no employer is compelled to bargain over the terms & conditions of supervisors
ix. “Shops”
· Closed

· Allowed bargaining parties to agree that the shop (workplace covered by the CBA) would be closed to non-union members

· So, you had to be a member of the union to get employed in that space 

· 1947 Taft-Hartley Act Amendments to the NLRA prohibited closed shops & replaced with 2 options: open/union & right to work (states can choose)

· This was the world of “My Week with Marilyn” gives unions a lot of power but also invites some issues

· Union Shop

· Bargaining parties can agree to a union ship provision whereby: workers in the shop must either be:

· a union member when employed; or

· b. must apply to join the union w/in 30 days of first employment.

· *key* the obligation is to apply, not to obtain membership

· *you can get out of applying for a membership once – get Taft-Hartley-ed in – but unions are loath to waive this agreement

· Right to Work Shops

· Unions are permitted, but union shop provisions are not membership is optional

· Unions are significantly weaker in these states
· no membership requirements–membership optional

· no “union security”
c. Labor Management Relations Act
i. Federal Mediation and Conciliation Service 

· Background
· NLRB can take an action if one side calls alleging an unfair labor practice
· ALJs are called to conduct adversarial hearings but they are less formal like arbitrations ( ALJ renders opinion that can be appealed internally to the full board or a 3-person panel of the NLRB [quasi-judicial procedure b/c this isn’t an Article III court, but they follow some of the court rules]
· NLRB can’t enforce its rulings ( goes to court and has them issue an order to enforce
· the parties can appeal at that point “hey court, NLRB got that wrong” [fed ct]
· Key differences
· ALJ has experience with NLRA

· Rules of evidence don’t apply in a formal sense ( ALJ has a great deal of discretion just as an arbitrator would 

· FMCS

· often used as a “cover” ( when nobody wants to say they are ready to get back into negotiations (ex: during a strike) 

· So, you can call FMCS and they call the other side saying they’d like to mediate the dispute 

· Generally speaking, they don’t understand the issues but they try to get the parties back together 
d. NLRA inside the Cocoon
· Directors as supervisors – directors could be supervisors under the definition of supervisor in the NLRA, but the DGA has long been recognized by employers as a union w/whom they will negotiate 
· There have been compromises made when it comes to writer-producers see Article 14 of the WGA MBA
e. The Antitrust Statutes 
i. Sherman Act
· Section 1

· Makes it unlawful to join in any K, combination, or conspiracy in restraint of trade (requires 2+ parties)

· Applies only to unreasonable restraints of trade

· *can be disastrous for unions, moneywise
· Section 2
· Makes it unlawful for anyone to attempt to monopolize a line of commerce in IC (single actor)
· Definition of monopoly: 
· the power to exclude competitors b/c your market position is so dominant OR 
· the power to set prices independent of the market
· ex: someone with a monopoly buys an emerging competing product at HIGH prices
· ex: barriers to entry ( price to get into the market is prohibitively expensive b/c of the monopolist’s conduct
· Market: what can compete w/ or substitute for this product?
ii. we Clayton Act

· Section 4
· Amendment to the Sherman Act–provides for civil suits by persons injured in their business or property (+ treble damages)
· Section 6
· Labor of human being is not a commodity or an article of commerce 
· antitrust laws don’t forbid the existence or operation of labor organizations consonant with the NLRA
· + members can’t be held to be illegal combinations or conspiracies in restraint of trade
· while this appears to be a complete exception, you have to parse it down
· labor organizations are those that are created by employees, so independent contracts can’t create a labor org that is exempt (+ supervisors)
· Plus, labor unions are only exempt if they operate within the parameters of the exemptions; see iii. below
· Section 20
· Courts cannot grant injunctions or restraining orders in cases arising from collective bargaining activities by employees arising from a dispute concerning terms or conditions of employment
iii. Statutory & Non-Statutory Exemptions 

· Statutory: protect workers in combining & protects a union acting with the workers & others in pursuit of their self-interest when not combined with non-labor groups (unilateral action)
· available in 2 situations:
· 1. the union acted in its self-interest; &

· 2. apart from any non-labor group

OR

· 1. non-employee parties are acting in combination w/the union; & 

· 2. non-employee parties are:

· a. in job/wage competition with employee parties (ex: independent contractors who are in direct wage/price competition with workers represented by union); or

· b. in some other economic interrelationship that substantially affects the legitimate interests of the employees (i.e. agents)
· *NOTE: if the conduct hurts a competitor of a labor union’s negotiating partner, the conduct may fall out of scope
· Non-Statutory: protects bi-lateral actions by unions & others
· Test:
· 1. whether the subject of the restriction, like wages, & unlike prices, is so intimately related to wages, hours, & working conditions that

· 2. the unions’ successful attempt to obtain that provision through bona fide, arm’s length bargaining in pursuit of its own labor union policies, & 

· 3. not at the behest of or in combination with non-labor groups ( if all yes, it’s exempt!
iv. Antitrust Analysis
· ID Relevant Market
· Key factor is the outer boundaries of cross-elasticity of demand (substitutability) 
· ID proper Rule
· Per Se (i.e. price restraint) – unlawful, we don’t look into the facts
· Rule of Reason (RoR) – did this particular restraint create an unreasonable & substantial restraint of trade in the market?
*collaboration is big in entertainment 

*Ks are KEY in this ( no K, no rules/regulations governing parties

IV. FACTORS CONTRIBUTING TO GUILD POWER

a. NLRA Rights Granted to Labor Organizations 

i. Exclusive Representation 

ii. Collective Bargaining (See III(b)(i), (ii), & (iv))
iii. Right to Strike

iv. Union Shop (see III(b)(ix))
v. Reasonable Regulation of Members

b. Exemption from Antitrust Laws

i. Statutory Exemption (See III(c)(iii))
ii. Non-statutory Exemption (See III(c)(iii))
c. Working Rules

i. Thou shalt not work for a non-signatory company

· SAG Global Rule 1: “No member shall work as a performer or make an agreement to work as a performer for any producer who has not executed a basic minimum agreement with the guild which is in full force & effect.” 

ii. Thou shalt not work for less than guild minimum

iii. Thou shall not be represented by a non-signatory agent

· AFTRA (Rule 12-C, Section 1): AFTRA members may only deal with agents which hold an agent’s franchise license

· DGA: DGA members can only sign an agreement with an agency that has signed the DGA Agency agreement

· SAG (Rule 16(g), Section II): SAG members may only deal with agents which hold an agent’s franchise license

· WGA (Working Rule 23): No writer will enter into a representation agreement with an agent who has not entered into an agreement with the Guild covering minimum terms & conditions between agents & their writer clients.
iv. Strike rules

d. Member Loyalty

e. Industry History, Custom, & Practice

· Relationships in the entertainment business: these are unique to the industry & can sometimes ignore the law or be at variance with mainstream legal tradition (ex: K formation & fiduciary relationships)

· This is a different world, the milieu & practices related to the guilds & the contracts they have negotiated are steeped in several decades of history & laden with rhythms & nuances not apparent to outsider or newcomers

· In labor law, both NLRB & arbitrators will give Industry custom & usage is GREAT weight when constructing the meaning of CBAs & how they are to be applied

· Outside the cocoon, it’s more unclear
V. FEDERAL “TRIANGLE” CASES

a. Union Shop & Financial Core
i. NLRB v. General Motors, 373 U.S. 734 (1963): GM employees were represented by UAW. 1958 agreement between UAW & GM provides for maintenance of membership & union shops (which were not operative in right to work states, ex: Indiana). In an Indiana case, the appellate court held that an agency shop arrangement would not violate the state right-to-work law, & agency shop as defined in that opinion required employees to pay union dues but not become actual members. So, UAW wanted to negotiate to have the provisions above apply to Indiana, GM refused to negotiate. UAW filed an ULP claim with the NLRB which got kicked up to SCOTUS.
· Ct rules in favor of UAW ( “membership” requires only payment of dues/fees– “Membership, as a condition of employment, is whittled down to its financial core.” 
· Taft-Hartley amendments (s8(a)(3)) intended to remedy only the most serious abuses of compulsory union membership while eliminating the “free rider” issue for those who felt CBAs promoted stability 
· The Taft-Hartley amendments may have made closed shops unlawful, but they did not make union-security clauses unlawful

· Union-security clauses are intended to give the union security in that if the union negotiates a CBA, it is assured that all the workers who benefit pay their fair share
· Financial core members get the benefits of the CBA w/o being bound by internal union rules. They cannot vote, attend union meetings, or have a voice in the internal affairs of the union
ii. Communications Workers of Am. v. Beck, 487, U.S. 735 (1988): The CWA was the exclusive bargaining representative for the employees of ATT. Respondents were 20 employees who chose not to become union members & sued, challenging the CWA’s use of their agency fees for purposes other than collective bargaining, contract administration, or grievance adjustment. Specifically, they challenged spending on lobbying for labor legislation & participating in social, charitable, & political events.
· Does the collection of nonmembers’ fees for purposes unrelated to CB violate S8(a)(3)? YES

· Machinists v. Street decision is controlling here–there, the Ct held that the RLA does not permit a union, over the objections of nonmembers, to expend compelled agency fees on political causes

· Congress allowed union-security clauses to remedy the free rider issue, which is specifically directed at making sure that beneficiaries of a CBA pair for their fair share of rights as given by the CBA

· S8(a)(3) authorizes only the exaction of those fees & dues necessary to perform the duties of the exclusive representative of the employees in dealing with the employer on labor-management issues. 

· So, financial-core non-members can request an audit & pay ONLY what is related to CB purposes
b. Members’ Right to Resign
· Pattern Maker’s League of North America v. NLRB, 473 U.S. 95 (1985): PML was a labor union that provided in its constitution that resignations were not permitted during a strike or when a strike was imminent. PML fined 10 of its members who resigned during a strike & returned to work. 
· Does a restriction on a union member’s right to refrain from union activity (the resignation provision) violate the Act & constitute an unfair labor practice? YES
· It is an unfair practice to restrain/coerce employees in the exercise of their S7 rights, which includes the right to refrain from concerted activities 
· Congressional purpose to preserve unions’ control over their own internal affairs does not suggest an intent to authorize restrictions on the right to resign.
· The right of a union to make rules with respect to acquisition or retention of membership does not allow unions to make rules restricting the right to resign
· Resignation must be made in a way that leaves no doubt of the worker’s intent
c. Independent Contractors & Employees
i. The Test
· CCNV v. Reid, 490 U.S. 730 (1989): An artist & the organization that hired him to produce a sculpture contest the ownership of the copyright in that work. The Court construes the “work for hire” provisions of the Copyright Act, in particular, determining of the artist was an employee.
· Factors to consider when determining if someone is an employee (derived from common law; no single factor is determinative):
· hiring party’s right to control the manner & means by which the product is accomplished;
· the skill required;
· the source of the instrumentalities & tools;
· the location of the work;
· the duration of the relationship between the parties;
· whether the hiring party has the right to assign additional projects to the hired party;
· the extent of the hired party’s discretion over when & how long to work;
· the method of payment;
· the hired party’s role in hiring & paying assistants;
· whether the work is part of the regular business of the hiring party;
· whether the hiring party is in business;
· the provision of employee benefits; & 
· the tax treatment of the hired party
· Here, balance was sculptor: CCNV did not & could not supervise him daily; he was highly skilled, had his own tools & worked in his own studio; CCNV could not assign him anything new w/o negotiating a new contract; & sculpture was not the regular business of CCNV
ii. Application of the Test
· Ring v. Spina, 148 F.2d 647 (2d Cir. 1945): The Dramatists’ Guild has an MBA which specifies that a producer must sign before any Guild members may sell their works to him. π was associated with a producer who later gave π the rights to the play. π wanted the authors of the play to make changes but could not get them to do so w/o signing the MBA. There was a dispute between the authors & the π, the play was closed, & π sued, alleging the MBA was illegal under the Sherman Act. The Guild contends it is a labor union & is thus exempt from the Sherman Act.
· Is the Guild a labor union? PROBABLY NOT, MEMBERS ARE NOT EMPLOYEES

· Authors usually write plays before they enter into a contractual relation with the producer

· The producer can’t assign more work w/o a new K

· Renumeration is not for continued services but for a finished product or certain rights therein
· Barr v. Dramatists Guild, Inc. (S.D.N.Y 1983): NY Producers sue the Dramatists Guild & playwrights alleging that they violated section 1 of the Sherman Act by fixing minimum prices & other terms on which they will deal with producers (MBA). The Guild filed a counterclaim alleging that the NY Producers violated section 1 of the Sherman Act by agreeing to never pay above the terms in the MBA (price-fix: maximum price).
· Ct allows counterclaim to go forth
· NY producers also challenge the Guild’s labor exemption defense

· Ct says it can’t decide a labor exemption to antitrust laws on 12(b)(6)
· DIC Animation City, 295 NLRB No. 107, Case 31-RC-6444 (July 14, 1989): DIC is a producer of animation. A client will come to DIC & ask them to produce a series. DIC will then hire a story editor who writes the developmental bible. There are then four steps in the production process: informational, premise, outline, & script. Writers are either contacted by story editors or offer to work on a production. Half of the writers have agents, & some have business writers. Others have formed loan out companies. DIC & the writer negotiate the number of scripts, residuals, royalties, & any guaranteed work on the future of the series. Writers will work with editors & write premises, which they are not paid for, even if accepted. Writers can make changes clients/editors request or advocate for changes they want. The employer pays a flat fee for the outline & the script. Writers don’t receive benefits & can turn in work late or turn down assignments. DIC doesn’t require writers to work for it exclusively, & most writers have projects from other companies.
· Are the animators employees? NO
· DIC does not substantially control the manner & means of the writing process; the writer determines when & where to work, & owns the equipment used; the writer determines whether to work on a team or solo; the writer can work through a loan out company; the writer negotiates the number of scripts, residuals, royalties, & any guaranteed work on future series.
· DIC’s control here is primarily related to the end product (making sure the time length is appropriate, etc…) & not enough to warrant a finding that the writers are employees.
· BKN Inc. & IATSE, 333 NLRB 143 (2001): BKN is an animation production studio & produces the Roswell Conspiracy. IATSE petitioned to be the exclusive bargaining unit for the pre-production workers on the Roswell Conspiracy. BKN petitioned that the employees are ICs & so, shouldn’t be included in the unit. Each episode of RC begins with a writer or editor creating a premise, then a script outline, then a final script with some revisions, then approval. The writers are paid $6500 per episode script & receive payment directly from BKN. The writers are not required to work exclusively for BKN.
· Are the freelance writers ICs? NO
· party seeking to establish IC status has burden of proof; BKN failed to carry that burden
· Board particularly notes the degree of supervision that editors exercise over the writers’ creation of the scripts–the editors make sure that the scripts are being developed to follow the story line that flows through all 40 episodes of RC, so the employer is specifying what the writers are to produce from beginning to end.
· Writers perform a function that is an essential part of BKN’s normal business operations & when working on RC, they are working exclusively for BKN
· Distinguishes DIC: writers here didn’t form their own loan out companies or writing teams; writers didn’t negotiate the number of scripts, residuals, royalties, & any guaranteed work on future products; writers didn’t bear the risk & enjoy the rewards of an entrepreneurial enterprise.
d. Directors as Supervisors
i. WBZ-TV & DGA., 215 NLRB 123 (1974): DGA sought to represent a unit of staff & freelance producer/directors, associate directors, & assistant directors employed at WBZ-TV in Boston. WBZ-TV contends those workers are not employees. Chain of command: ultimate responsibility belongs to general manager, who oversees 5 departmental managers. Program departments are under the control of the program manager & the executive producer. Producer/directors are primarily involved in local programming & they are assigned to specific programs scheduled by the production supervisor. Several written or implicitly understood guidelines affect the director role. Producer/directors don’t have the authority to hire, transfer, suspend… adjust grievances.
· Are Producer/Directors supervisors? NO
· Producer/directors inevitably direct others, but that direction may not amount to the requisite level in Section 2(11)–we don’t judge based on titles, it’s the actual authority that the worker has.

· Instruction to the crew is routine in nature & motivated by artistic effect

· Producer/Director is limited by pre-existing guidelines or production policies ( doesn’t use independent judgement 

· Absence of close supervision does not per se clothe a producer/director with supervisory mantle 
ii. Golden West Broadcasters-KTLA & DGA, 215 NLRB 760 (1974): DGA wanted to represent staff directors employed at KTLA. KTLA is organized so that overall responsibility for station operation is vested in the GM & CAO. Reporting to him are 7 department heads, each of whom are a manager or director. The production department includes 9 staff directors. The staff directors fall into 3 categories: (1) board directing; (2) studio directing; & (3) directing of remote telecasts. Board directors put together material into a program which is then broadcast (they use a control board & follow a program routine). Studio directors direct program produced at KTLA studios & are consulted on production technique, equipment, personnel & execution on the air. They use a communication to direct the crew during production. Finally, remote directors are normally producer/directors & they instruct the crew & place the talent. 
· Are staff directors supervisors? NO
· Staff directors do not have the authority to hire… adjust grievances within the meaning of Section 2(11).
· their schedule is prepared by the production department w/o consultation with the director
· Discrepancy reports do not have any significant influence on KTLA’s personnel policies, so that “supervisory” authority is isolated & sporadic
· the instruction given by the staff directors is routine or artistic or nature; director is limited by station policies & detailed log or routine.
iii. WTMJ, Inc. & DGA, 222 NLRB 1111 (1976): WTMJ is a radio broadcasting company. There are 6 producer/directors who are part of a unit seeking union representation. The producer/directors produce & direct news, commercial products, or studio products as assigned by the production manager. They work others regarding program & commercial ideas; assist production management in development & production of commercial content & programming; & work under general direction & supervision. They are required to have telecasting knowledge & technical skills.
· Board finds that the unit is appropriate for collective bargaining purposes.
iv. DGA & KHJ-TV, 239 NLRB 863 (1978): KHJ-TV installed an electronic character generator (Compositor 1) & assigned its operation to graphic artists represented by the DGA. Before this assignment, KHJ-TV asked the DGA & IBEW to decide which of their members should operate the Compositor 1, but they could not agree, so KHJ-TV chose the DGA. IBEW threatened to strike (as did DGA) if the work was not awarded to them, & KHJ-TV filed 8(b)(4)(D) charges alleging that the unions threatened to strike.
· Board upholds KHJ-TV’s choice, awarding work to employees represented by DGA but NOT to the DGA or its members:

· i. CBAs & board certification

· certification not helpful b/c the equipment was newly installed (after certification)

· Both unions have CBAs that can cover this equipment

· IBEW cannot claim that there was & wasn’t bargaining over the Compositor I

· favors neither party

· ii. Industry & area practice

· Both parties point to outside CBAs where character generators are under the jxn of technical & non-technical workers

· favors neither party

· iii. relative skills

· operation of compositor 1 is not difficult but many artistic judgements must be made that the technicians have not demonstrated they have the skill to make

· favors graphic artists

· iv. economy & efficiency of operation

· certain TV programs may require cards & slides (which graphic artists traditionally make) in addition to Compositor 1 graphics

· if the compositor 1 breaks down, the graphics must be done by hand, so graphic artists would have to do it

· hiring practice also favors graphic artists

· favors graphic artists.

· v. job impact

· 2 graphic artists will be laid off if the work goes to the IBEW

· favors graphic artists
e. Writers as Supervisors; Union Discipline
i. ABC v. WGA (1978): In March 1973, the WGA engaged in a strike & issued strike rules forbidding members from crossing picket lines. Among the WGA members are a number of people who are “hyphenates.” Hyphenates perform minor writing tasks that are not covered by the WGA CBA for the most part. Their primary function is executive & supervisory. ABC informed its hyphenates that they were expected to perform their regular supervisory functions & would not be requested to perform writing duties covered by the CBA. Some hyphenates went to work & the WGA disciplined them. ABC filed an ULP charge.
· Was it an ULP for the WGA to discipline the hyphenates for performing their regular supervisory duties? YES
· Ct cites past cases which found indirect coercion of employers in exercising their right to choose a representative for CB or adjusting grievances. The conclusion of these cases was that a union’s discipline of a member who is a supervisory employee can constitute an ULP only when that discipline may adversely effect the supervisor’s conduct in performing the duties of, acting in his capacity as, grievance adjuster or collective bargainer on behalf other employer [adverse effects test].
· Test for ULP in this situation: whether the sanction may adversely affect the supervisor’s performance of his collective-bargaining or grievance-adjustment tasks & thereby coerce or restrain the employer contrary to S8(b)(1)(B)

· Here, after the strike, the hyphenates were dealing with their own charges/trials while performing their regular supervisory duties, dealing with the same union that was levying personal sanctions on them ( diminished their capacity to perform their grievance adjustment duties correctly 

· *this is before Pattern Makers, and union policy didn’t allow members to terminate their membership

ii. NLRB v. IBEW (1987): RE & Nutter are members of NECA which had a CBA With IBEW. Renewal negotiations failed and IBEW struck NECA employers. NECA ended up signing an agreement with NAIU. IBEW imposed fines on two of its members who worked for RE and Nutter, alleging they had violated the IBEW constitution by working for employers that did not have CBA with IBEW. Both were fined and the employers filed a ULP charge against IBEW, alleging violation of S8(b)(1)(B)
· Did IBEW engage in ULP when it disciplined a supervisor union member who did not engage in (8(b)(1)(B) supervisor duties and whose employer had not entered into a CBA with IBEW? NO
· discipline of a supervisor member is prohibited under S8(b)(1)(B) only when that member is engaged in S8(b)(1)(B) activities (collective bargaining, grievance adjustment, or some other closely related activity [i.e. contract interpretation]

· If a union disciplines a supervisor-member for acts/omissions that occur while that member is engaged in supervisory activities OTHER than S8(b)(1)(B) activities, that is OK!

· rejection of the reservoir doctrine which states that 2(11) supervisors constitute a reservoir of workers available for selection at some future date as CB agents or grievance adjusters

· Can’t show that discipline will have an adverse impact on future performance of S8(b)(1)(B) duties when their existence is hypothetical

· So, Schoux and Choate didn’t have S8(b)(1)(B) responsibilities, so their discipline was fine (plus it occurred 1 year AFTER IBEW CBA fell through + no current CB relationship between IBEW and employers–no danger of restraining or coercing, contra with ABC v. WGA)

· Ct rejects employer argument that no-contract-no-work rule restrains/coerces choice of S8(b)(1)(B) rep–a lot of union rules could do this, and this is a minimal effect
iii. WGA & Universal & NBC (2007, NLRB): In 2001, WGA was renegotiating its MBA and added a side letter for literary material written for programs made for the internet. There is a disagreement over the effect of the internet side letter as it applies to writing of webisodes–the disagreement is whether the MBA and the letter of adherence apply OR if just the letter of adherence apply (basically, does the employer have to negotiate with the WGA or just the employee for the writing of a webisode). Daniels and Kring were showrunners for two popular shows and employers wanted them to create webisodes. The WGA explained its position on writing services for webisodes at a dinner, explaining that they wanted show runners to hold off on webisodes until the WGA reached an agreement. 
· Were the showrunners S8(b)(1)(B) reps? YES

· to establish a S8(b)(1)(B) violation, it must be shown that individual involved had actual authority to engage in grievance and adjustment or collective bargaining on behalf of the employer

· show runners perform S8(b)(1)(B) duties

· Was there an improper threat to discipline? NO

· During the dinner, nothing was said about fines/other internal discipline, the union asking show runners to support the union’s position by not performing writing services until an agreement was reached ( no explicit or implicit threat

· Show runner’s understanding that they could be disciplined for failing to follow union was “idle speculation” since there was no threat

· No evidence of any restraint or coercion w/r/t show runners performing their S8(b)(1)(B) duties

· takeaway: WGA may advocate its POV to hyphenate members and state its preferences, but it may not coerce/threaten hyphenates w/r/t performance of non-covered work
VI. NEGOTIATION OF THE GUILD AGREEMENTS
a. negotiations are every 3 to 4 years

· the unions are usually a year apart, so one union “comes up” per year

· the unions don’t want to go up at the same time–employer could play them against each other, the interests of the parties diverge at some points
b. lengthy process

· Unions ask their branches to ask their members want they want

· the negotiating committee goes to the national board.
c. strike threats

d. “de facto” strikes

· employers aim to finish up projects a month before the CBA termination date so that if there isn’t an agreement and as trike happens, production won’t stop.

· This is mostly for SAG/DGA
e. “pattern bargaining

· the first guild negotiation in a cycle sets a “pattern” for the terms of “common-type” provisions in each of the following guilds’ contract negotiations

· If the pattern breaks, guilds who were prior negotiators will get pissed

· MFN provisions negotiated for by unions to protect them in these situations ( employers have an incentive to stay the course
f. AMPTP & Independent Producers

· AMPTP is a trade association that negotiates for the majors and networks and big producer/employers 

· AMPTP is dominated by big money interests (Disney, Sony, Columbia, etc…); small production companies are not in the room and don’t have representatives 

· AMPTP member companies have agreements requiring a “rule of unanimity” and strong financial penalties if a company breaks off from the group to negotiate with a union or guild independently

· In the past, the guilds used these “splits” to their advantage 

· Some independent producers negotiate on their own

· SAG/AFTRA negotiates with other orgs for commercials; DGA and IATSE negotiate with AICP for commercials

g. “Me too” signatories 

· smaller production companies that sign on ( guild won’t make a lot of changes to the existing agreement, so it’s pretty much take it or leave it.
· a condition of signing the CBA is signing an agreement about pension/health ( AMPTP companies don’t have to do this, but “me too” signatories do.
· SAG will require these smaller companies to put up funds in escrow ( financial guarantee 

· technically, this is an ULP to require “me toos” to sign the agreement prior to their hiring… but it works so, nobody does anything about it.
h. Assumption agreements

· when a signatory to the CBA (company A) wants to get out of an obligation under the CBA by having another company (company B) take that obligation on.
· Company B signs an assumption (which brings it in privity), but this doesn’t mean Company A is off the hook, if Company B doesn’t fulfill the obligation, Company A is still on the line. 

VII. GUILD AGREEMENTS: STRUCTURE, CATEGORIES, KEY PRINCIPLES
a. Some Key Provisions
· MBA terms may not be lessened in individual employment Ks, they are the floor

· below minimum provisions are null and void

· only the guild may waive minimum terms NOT the worker

· overscale–minimum terms may be bettered in individual employment contracts but there are no overscale writing credits or Pension + Health contributions 

· None of the CBA provisions are applicable unless someone is a signatory or otherwise bound to the agreement. A signer of an assumption agreement is a signatory to the extent that the assumption agreement provides
b. Common Categories & Types of Provisions 

i. Basic Foundational, Structural, Jurisdictional provisions 
· Must-knows
· over time, the agreements have grown, nothing ever gets taken out, things just get added

· In industrial disputes regarding Ks (like CBA) courts will look to parole evidence to interpret ambiguous terms

· industry practice & interpretation (incl. notes taken during negotiations)

· extending the agreement is not automatic, the parties must agree.

· if the parties can’t agree to a new agreement, the terms of the current MBA continue 
· Preamble regarding so-called “possessive credits”

· possessive credit = A [director’s name] film

· writers hate this ( can’t say it’s a film by [director] b/c they didn’t write it!

· WGA is divided into general, theatrical, and television for each provision

· Moral clauses are prohibited in the WAG (ex: if X brings us into disrepute, we can fire them)

· Article I: definitions

· Writer doesn’t include corporate or impersonal purveyor of literary material

· MBA doesn’t cover employment of producers, directors, story supervisors, composers, lyricists, or other persons employed in a non-writing capacity EXCEPT to the extent that their employment consists of writing services covered by this agreement under specific sections

· If you are a professional writer and you sell a script that hasn’t been previously exploited, your sale falls under this agreement

· Defines which tasks, when performed by certain people, are NOT covered (remember the case with the office show runner)

· Merchandising rights: right to manufacture and sell or otherwise dispose of any object or thing first described in literary material written by the writer pursuant to an agreement subject to the WGA MBA

· writer has no merchandising rights but if the Company exploits the merchandising rights, they will pay the writer 5% of absolute gross

· Various rights flow to the writer of a pilot script if a show is picked up (ex: created by credit)
· Article 2: terms and Effective Date

· 3-year term and applies only to work done in the 3 years covered

· Article 3: Work Lists; Loan Outs and Recognition

· Company alerts guild whenever they hire a writer (through the loan-out company) ( Guilds can then spot-check the agreement
· Writers employed through a loan-out company are also subject to MBA ( Employer is bound by minimums

· Company recognized WGA as exclusive bargaining agent for all writers in motion picture/TV industry 

· Article 4: Parties Bound by This Agreement

· Who is bound by the agreement? Non-signatories can be bound via their relationship with a signatory

· Bound status goes “down” (parent ( 50%+ subsidiary), and sideways not up



· Article 5: Geographical Application of this Basic Agreement

· application = jxn

· 2 kinds:

· work: to what work does this agreement apply? (definitions tell us)

· where does the CBA have force?

1. US (writer that lives in the US; deal is made in US; services are rendered in US)

2. Abroad (writer who lives in US and is transported abroad by Company)

3. Anywhere (get the Company to agree)

4. SAG – Global Rule 1: SAG members will not be employed by any company that is not a signatory regardless of where the employment is provided

a. so even if the actor lives overseas, there’s a push for the company to sign
· Article 6: Guild Shop

· whenever new tech comes in, there will be a side-letter or a section in the MBA dealing with it

· embodies NLRA provisions for union shop (not a member? become one in 30 days)

· Article 7: No Strike; No Lock Out

· Guild agrees that during the term of the agreement, it will not call or engage in a strike (or slowdown/stoppage of work affecting film/TV } encompasses internet, free/payed. etc…)

· If the Guild does strike after the termination of the agreement, there’s a whole set of complicated governing that process.

· Parties have to give each other notice (at the minimum)

· You can’t call a strike/lock out until an impasse

· Guild can strike a Company in accordance with Articles 11 & 12 if it refuses to come into a grievance & arbitration proceeding [strike list]

· writers have to see if a company is a signatory AND not on the strike list

· Can also put individuals in charge of the company on the strike list so that they can’t try to make a new company and get back in good graces
· Article 8: Credits for Screen Authorship

· Company will only give screen credits as directed by Schedule A

· Duty to determine the credits is largely delegated to the Guild

· Article 9: Minimum Terms

· has an exception for credits for screen authorship 

· Guild only can waive provision 

· no overscale or different credits

· SAG/DGA don’t have this…Directors can negotiate for possessive or vanity credits and SAG members can negotiate billing on-screen and in ads
ii. Initial compensation (minimums)
· Article 13 covers–has schedules depending on the budget of the project/the medium/the type of writing

· Article 14: Writers Employed in Additional Capacities 

· Facilitates the hiring of writers employed in additional capacities (ex: story editor)

· 14(K) minimum compensation–if this minimum amount is provided, then you can use that amount for any re-writes or polishes without having to pay the hyphenate more for those writing services.
iii. Residual compensation (minimums)
· Article 15
iv. Working conditions
v. Credits – creative
· See Article 8 above and WGA WRITING CREDIT DETERMINATION below
vi. Conflict resolution, see Grievance & Arbitration Below
vii. Pension & health
· Article 17

· Payments to P&H are regarded as payment in lieu of wages

· P&H funds are managed by a board of trustees with joint appointment by the guilds and companies
viii. Equal employment opportunity (EE)
ix. Explanatory, anticipatory, side letters
x. Other
· SAG-AFTRA preference clause: companies agree to give preference to union members when hiring
· when a non-SAG member is hired, the company asks for an exemption (Taft-Hartley-ed in) and this is allowed once per performer, the actor MUST apply to SAG the next time they are hired.
· DGA Roster is similar to SAG-AFTRA preference clause. A director need not be hired off the Roster but the directing team must be hired from the Roster.
c. Grievance and Arbitration

i. Cases–Steelworkers Trilogy

· United Steelworkers of America v. American Manufacturing (1960): the court held that where a union and employer had agreed to arbitrate disputes as to the meaning, interpretation, and application of the CBA, the employer is required to submit the dispute to arbitration since the disagreement was whether a clause in the CBA had been violated. The Court stressed that in such circumstances, courts have a role confined to ascertaining whether the party seeking arbitration is making a claim, which on its face, is governed by the CBA. US policy favors CB and commercial arbitration is a substitute for litigation. Arbitration in the labor context is a substitute for industrial strife.
· United Steelworkers of Am. v. Warrior & Gulf Navigation (1960): Court held that where a union’s grievance alleged that contracting out was a violation of the CBA, courts should resolve doubts in favor of coverage given the US policy to promote industrial stabilization through CB and a provision for arbitration of grievances. This is different from commercial arbitration, which is a substitute of litigation.
· United Steel Workers of Am. v. Enterprise Wheel & Car Corp. (1960): Issue involved reinstatement of terminated employees where the CBA expired after the discharge of the employees but before the arbitrator rendered his award. The CBA provided that disagreements as to the meaning of the agreement were to be submitted to final and binding arbitration. The arbitrator ordered reinstatement w/back pay. The employer alleged that the arbitrator’s award was ambiguous. Court held that even where an opinion of the arbitrator is ambiguous, the courts are not to review the merits of arbitration awards under CBAs because to do so would undermine the labor policy of settling disputes by arbitration. An arbitrator has no obligation to give reasons for his decision and there is no reason for courts to assume that an arbitrator abused discretion without an apparent abuse of discretion. An arbitrator is, however, confined to interpretation and application of the CBA and “cannot dispense his own brand of justice,” but he is allowed to look for guidance from many sources, and the “award will be legitimate when drawing its essence” from the CBA
· Established that you can think of grievance & arbitration (G&A) as ADR
· arbitration in the labor context is a substitute for industrial strife
ii. Article 10

· Closed universe of matters that go to grievance and arbitration (
· A is what can be submitted,):
· dispute between Guild and Company concerning the interpretation of any terms of the MBA and the application and effect of such terms

· alleged breach of any terms of the MBA (usually involves dispute of above)

· any claim by guild and writer against company for unpaid compensation under the writer’s 

· a) individual employment agreement; or 

· b) purchase (for pro writers) agreement; or 

· c) loan-out agreement

or for overpayment by the company.

· re: writer–only compensation for COVERED writing services

· There is a limit–the grievance committee and arbitrator shall NOT have jxn to render an award exceeding $400K [DGA is $450K]

· this includes mandatory crossclaims, which can be brought in arbitration or court

· the covered member must decide if they want to take their claim to ct or arbitration IF their claim is in excess of the limit ( waive whichever one you don’t do
· if you go to arbitration, you can’t bring two claims–just the one

· B is what isn’t subject to grievance & arbitration (can K around this and submit those “forbidden” matters to arbitration)

· rights to literary material (copyright)

· warranties or grants of right made by writer (life of X)

· company’s right to seek or obtain injunctive relief or specific performance

· company’s rights of suspension and termination

· claims for unpaid compensation not related to writers’ services or to the sale of literary material
· C is matters subject to arbitration but not grievance

· dispute about whether the arbitrator has jurisdiction or whether a matter is arbitrable 

· dispute concerning credit provisions of the MBA

· D: Refusal to arbitrate 

· refusal to go to grievance is a substantial breach of the MBA and does not limit, impair, or divest the jxn and powers of the grievance committee or arbitrator provided notice has been served.

· Grievance/arbitration may proceed despite the failure of a party to appear and the arbitrator may enter an award against the party that failed to appear
iii. Article 11: the rules of how the arbitration will proceed

· Guild and writer are one party represented by joint counsel; if a loan-out company is involved, the loan-out company will also be jointly a party
· Claim is initiated by the Guild on behalf of the writer
· SOL: 4 years
· WGA can skip grievance and go straight to arbitration ( WGA feels like parties won’t agree at grievance, so it’s a waste of time
· DGA does NOT skip the grievance stage

· arbitration can be expedited for certain matters (e.g. credits, creative rights, etc…) 
· Guilds can strike companies who don’t comply with arbitration award 
· Arbitrations may be turned into court judgements 
iv. Article 12: Court Proceedings

· Writing Credits
· Waiver ( if you bring to either court or arbitration, you can’t then take to the opposite
· SOL: 18 months within when you knew or should have known OR 4 years from the event
· For disputes concerning compensation: if the claim is for less than $400K, you MUST take it to arbitration or you waive it.
· Guilds can take a breach of K claim against the Company to grievance/arbitration; if the writer has a breach of K claim against the company for their individual employment agreement, they can take that claim to court REGARDLESS of whether the Guild took its claim to arbitration [this doesn’t happen often]
· A court can confirm, set aside, or modify a grievance/arbitration award 
· the “winning” side can’t collect unless they take the award to a court and ask the judge to enter a judgement affirming the arbitration
· the “losing” party can ask the court to modify/invalidate/set aside the award
· the deck is stacked against the losing party
1. challenge to jurisdiction of arbitrator: arbitrator decides if she has jxn and a court, looking to the terms of the K, will ask if the arbitrator’s decision was reasonable.

2. challenge to merits: again, have to show that the arbitrator made an unreasonable conclusion that no arbitrator would make

VIII. WGA SEPARATED RIGHTS
a. Separated rights are a group of rights that the WGA MBA provides to writers of original material
b. History

· Work for Hire: transferred copyright ownership from author (employee) ( employer (company)

· Before Work for Hire, employers didn’t need the material for the future b/c it was all just live TV

· So, companies went to play writes and asked them for material to fill those spaces. The company wanted to retain the copyright, so the writers “separated” out the rights and retained rights over what they would have retained but for the Work for Hire doctrine and the rights could revert back to the writer after a period of time if the Company didn’t use it.

· Separated rights ONLY given if material is original and ONLY given to the created by credit

c. Television Separated Rights
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· Qualification:

· Writer who receives “Story by” or “written by,” and in certain circumstances, “Television story by” credit

· Generally, if the series or film is based on some source material, there are no SRs. Exceptions:

· source material is factual; or

· writer has written a substantially new and different story from the underlying material AND is entitled to “Television Story by” credit

· Writer who receives “created by” credit [determined once there is a series order]

· 2 ways a writer becomes eligible to seek this credit:

· 1. a writer writes a format for the series; or 

· 2. a writer receives “story by” or “written by” credit on the pilot 

· eligible writers triggers a Separation of Rights arbitration by a timely protest on the Notice of Tentative Writing Credit [conducted in the same way as other credit arbitrations]

· For spin offs: writer can seek “created by” credit if the writer…

· a. receives the “story by” or “written by” credit on the pilot of the spin-off series; or

· b. receives the “story by” or “written by” credit on the first episode written for the spin-off series if there is no pilot; or 

· c. writes a format leading up to that pilot or first episode
· SRs for TV

· Television Rights

· Rights in the original television material 

· Company has 4 years to produce material based on the story (ex: movie of the week (MOW)–movie for television (ex: High School Musical))

· After Company’s period of exclusivity, the writer and the Company share a non-exclusive right to produce the material

· writer & company each have the right to produce w/o further obligation to the other BUT the company must still comply with MBA and individual employment agreement

· writer has the right to buy-back Company’s non-exclusive right; writer must obligate the new production company to pay any other costs directly attributable to the literary material out of the first revenue after production costs have been recovered

· Second Pilot: company produce second pilot during its exclusive rights period

· Series Rights
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· Sequel MOWs
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· Mandatory rewrite

· Reserved Rights– including:

· dramatic stage rights

· theatrical rights

· publication rights

· merchandising rights

· radio rights

· live TV rights

· interactive rights

· all other rights now known or known in the future

· What writer can do with reserved rights:

· i. reserve them

· ii. agree to sell for minimum 

· company and writer/guild can negotiate for the writer to sell the reserved the rights and the company has 4 years to exploit those rights OR they revert back to the writer, subject to the rule of first negotiation 

· iii. company pays writer the upset price

· upset price: Company pays writer so much in initial compensation that the writer and company can later negotiate for the reserved rights without the Guild

· today, most people only pay about $100 for the reserve rights ( 

· When writers share SRs (see theatrical rights below)

· What if there are no separated rights?

· credited writer(s) of pilot are paid 75% of the due sequel payment, but no residuals (a/k/a adaptor’s royalty) AND these writers may negotiate for a “developed by” credit which is NOT subject to automatic credit arbitration.

· no rights attach to developed by credit under MBA ( must propose/negotiate for rights that flow from this credit

· Are there SRs in a true-life story? (see theatrical rights below)
d. Theatrical Separated Rights


· *SR are in the entire screenplay, even those portions written by other writers

· Original: material is not based on any material of a story nature that has been previously published or produced, or material acquired outside of WGA jxn, including writer’s own materials that have been previously published or produced.

· ex: writer of a produced play who is later employed to write a screenplay based upon the play does not have separated rights in the screenplay.

· if the writer gets a screen story by credit, the guild has to assert separated rights w/in 90 days; if the company disagrees, it goes to arbitration 

· Theatrical SRs are publication & dramatic stage rights. These are licensed back to the writer through the MBA

· publication rights:

· Writer obtains the right to publish the script, or books based on the script, subject to a holdback period 

· The Company has the right to cause a novelization to be published, in conjunction with the release of the film, for marketing purposes

· Company must first approach writer(s) with SR and see if they want to negotiate with a publisher regarding the rights & services for novelization

· Company may publish novelization but must pay the writer not less than WGA minimum for the right to publish

· dramatic stage rights:

· Writer has right to produce a stager version 2 years after the general release of the motion picture if the company doesn’t exploit dramatic stage rights

· If the material is NOT produced, the writer may exercise his/her right 5 years after the date of the contract with the company

· If the company exploits dramatic stage rights, the writer must be paid

· Writer with SRs also entitled to:

· Sequel Payments: writer must be paid at least WGA minimum for theatrical motion picture sequels, TV movie sequels, or a TV series based on the film.

· + writer is entitled to “based on characters created by” credit on any theatrical sequel
· Mandatory Rewrite: writer must be given opportunity to re-write at not less than WGA minimum; this right continues for 3 years following the writer’s services; writer may waive this right IN WRITING FOR CONSIDERATION

· Meeting w/Production Exec

· Reacquisition: if the original material has not been produced w/in 5 years, the writer has a 2-year window to buy back the material provided that the material is not then in active development

· active development: when a writer is employed on the project and/or when other above the line players are employed on a pay-or-play basis

· Effect of Pre-existing characters

· if…

· a) company furnishes a character it owns, and

· b) the character has been previously exploited in a book or a prior film, etc., and 

· c. the furnished character is a principal character in the film





then the writer is NOT entitled to separated rights in the film
· if the character furnished is a minor character, then the writer may be entitled to SRs in the screenplay BUT this excludes the character provided by the company

· If the principal character comes from a comic book, even if the writer writes an original story with new characters, the writer is not entitled to SRs. If that character just appears in a single, peripheral scene, then the writer may be entitled to SRs.

· SRs in a true-life story

· depends on what company assigns to writer

· if the company gives an underlying work and instructs the writer to follow that ( no SR

· if the company gives the writer some material but the writer must determine what story to tell, how to tell it, what time and POV to use, etc… -( SRs in the material by the writer 

· Sharing SRs

· writing team: they must decide how the rights will be exploited 

· writing separately: they share in the rights to the entire story and screenplay
IX. WGA WRITING CREDIT DETERMINATION
a. Governing Documents

i. Article 8, WGA MBA

ii. Schedule A (theatrical & television)–procedural requirements between parties
iii. WGA Screen Credits Manual–contains rules for how WGA will conduct itself internally
b. Reasons for the System: History; How the System Works

i. Allen Rivkin, “Come Up & See Me Sometime” (1986): demonstrates why WGA wanted to control the determination of who gets on-screen credit for writing the story and screenplay for a filmed work

· Rivkin wrote a screenplay for a movie with Mae West. He finds out at the end of the project that in Ms. West’s K, there was a provision that she would get sole screen writing credit. This was typical back in the ‘30s. 

ii. Brian Walton, “Screen Writing Credits Under the WGA MBA” (2012): WIP that seeks to explain the system

iii. The Days of Thunder Arbitration (WGA v. Paramount Pictures Corp. (1990)): deals with the thorny questions of who is a participating writer and what is the same project. There were two approaches to making a film about racing: one which was about formula 1 grand prix and one which was about nascar. The formula 1 was assigned to Hughes and the Nascar was assigned to stewart/skaaren/towne. That ended up being the approach they went and the arbitrator found that the similarities between the two were scenes a faire and not enough to find that this was one project OR that there was enough content to say that Hughes’s stuff made its way into Stewart/Skaaren/Towne’s version.

c. Consolation or Compensatory Credits: How far Does the WGA JXN Go?

i. Heart Like A Wheel (WGA v. 20th/C Fox & Aurora (1983)): Shirley Muldowney was a female racecar driver and a movie was made about her life as a racecar driver. She wrote nothing but got creative consultant credits. The WGA contended that the credit was a violation of Section 8 and extends non-writing credits where such credits improperly derogate from the writing credits accorded pursuant to the MBA, or otherwise operate to defeat the integrity of the credit structure carefully crafted over the years by the Guild and the employers signatory to the MBA

· Arbiter did not agree with the WGA–the writer spent 2-3 months with Muldowney and she was present during production and filming. She has never held herself out to be a writer and creative consultant doesn’t instantly just mean writer. Nobody is going to think she was credited for writing services

· Guild can make the company remove consolation credits from the screen, but an order from an arbitrator is needed

· creative consultant credit does not appear in the MBA and it has been accorded in TV with the WGA’s consent by waiver to Article 14 writers (writers employed in additional capacities) 

ii. 72 Hours Arbitration (WGA v. Trucon Productions, Inc., (1987)): Richard Alfieri was hired by the company as a writer to rewrite the script and do a polish. His employment K guaranteed him at least a consultant credit. Alfieri rewrote the draft written by the Powers writing team and WGA credit arbitration Committee determined that the teleplay credit should only go to the Powers. Alfieri was not listed under the other credits. The PRB affirmed. The company kept pitching various credits for Alfieri and the WGA denied. Finally, they just gave him an associate producer credit claiming this was the plan all along and that he would have received that credit regardless of the writing credit. The arbiter does not buy this
d. WGA & Writing Credits: Court Cases Challenging Various WGA Credit Decisions & Procedures

i. Beverly Hills Cop, II (Ferguson v. WGA (1991)): During the arbitration process, Paramount wanted to submit a memo that pitched the story and was written by Eddie Murphy. Ferguson opposed, saying it’s a memo not a writing but the pre-arbitration panel allowed it. Ferguson sued the WGA in California state court and asked the court to determine the appropriate credit based on all the materials submitted to the arbiters. Ferguson also raised a number of procedural defects. The Cal. superior court dismissed Ferguson’s objections b/c he didn’t raise them at the WGA level (waiver). It went up to the California Court of Appeals. If you attack the WGA and your claim is based on contract, here is what state court will do…

· scope of judicial review in a particular case is limited to a determination of whether there has been a material breach of the terms of the K (credits manual). This limited scope of review is similar to that employed in judicial review of more traditional arbitrations; the court does not review the merits, it only examines whether:

· 1. the parties in fact agreed to submit their controversy to arbitration,

· 2. whether the procedures employed deprived the objecting party of a fair opportunity to be heard, and 

· 3. whether the arbitrators exceeded their powers.

ii. Godfather, Part III (Marino v. WGA (1993)): Marino wrote a spec script for Godfather III and there was a question about whether he should be a participating writer in the credit determination process. He was but didn’t get the credit he wanted. He sued the WGA in state court, but the WGA had it removed to Fed. In order for Marina to succeed, he would have to show that the Guild violated its duty of fair representation (DFR).

· Rule:

· if union judgment is involved, π may prevail only if the union’s conduct was discriminatory or in bad faith, mere negligence is not sufficient. 

· if ministerial or procedural involved, plaintiff may prevail only of the union’s conduct was arbitrary, discriminatory, or in bad faith. 

· To be arbitrary, the union must have acted in reckless disregard of the union member’s rights.

iii. Vidal Case: Vidal hired to re-write the script for The Sicilian, but Steve S. (the original writer) gets the screenplay credit, and this angered Vidal who sued the WGA to overturn the credit determination. No surprise, he wasn’t successful.

· nullified b/c the case was settled, but someone forgot to tell the 9th circuit, so they decertified their opinion

e. Overall Credit System  

i. Qualification

· qualified writers are those who have written or sold literary material for that project (participating writers)

· participating writers = those who were employed to write on the project or sold material for it or received credit on the original if the project is a remake

· crucial for writers to put everything in writing and keep it all organized in case arbitration occurs

· in order to help with this determination, there are some requirements…

· a. writers must promptly file a copy of their employment K with the guild

· b. company must notify writer of other writers previously or contemporaneously employed on a project, and 

· c. before a writer’s employment, the company is required to notify the writer if they are using source material, and 

· d. production exec who intends to claim writing credit must notify the Guild of that intention at the time they commence writing (same for production exec seeking to collaborate as a writing team).

ii. Determination

· simple when…. 

· 1. credit given to a solo writer w/ nothing more, and 

· 2. credit given pursuant to a clearly un-coerced agreement among writers, so long as form is appropriate and 

· i. company may not suggest the credits, and

· ii. writers may not agree upon the credit themselves that production exec who is not a sole writer receive credit

· A notice of tentative writing credit (filled out by company) will go to Guild and writers

· Company can leave this section blank and asked the Guild to determine

· Assuming the notice is in proper form, if there are no objections within 10 days, the credit becomes final.

· Notice is REALLY important 

· If one of the participating writers is a production executive, arbitration is automatically triggered

· if the company proposes “screen story by” or “adaption by” credit, there is an automatic credit arbitration

· Once there is an arbitration, the company sends all the literary material to the guild (writer should double check this), sequenced in calendar order. They also send the underlying assigned material.

· There can be a pre-arbitration panel to determine if certain materials should be included (3 experienced screen writers sit as a panel; not anonymous)

· can’t appeal until after arbitration panel renders decision 

· The guild selects 3 experienced writers (who are anonymous) to apply the rules and determine who gets credit (2/3 majority req’d for a decision)

· each PW has the right peremptorily to challenge a reasonable number of names and the WGA selects the Committee from the list remaining

· The parties can send statements going to the merits

· statement can’t make objections to material submitted pursuant to pre-arbitration ruling 

· A 4th writer is also present as a consultant in case the arbiters get stuck

· A writer may withdraw from credit prior to the time the matter is submitted to arbitration for personal cause, provided the other writers do not object; after credit is determined, the writer may not withdraw from screenplay credit

· Rules applied by arbiters

· written material prevails

· arbiters’ references are not relevant

· irrefutable presumption that later writers had access to all earlier writing on the project.

· if no 2/3 majority reached, the arbiters can have a phone conference

· % requirements for screenplay credit

· 33% - 50%: generally, a writer who contributes 33% to a screenplay will share credit except where the rewritten script as an original, any subsequent writer must normally contribute in excess of 50% to the final shooting script

· The arbiters will write an opinion explaining their decision that goes to the guild

· Once the arbiters render a decision, the parties have 24 hours to object (w/o the “opinion”) and the Policy Review Board will review the procedure. Parties can object on 4 grounds:

·  i. undue influence

· ii. breach of guild rules

· iii. new material that for a good reason was not considered then but should be considered now 

· iv. dereliction of duty on the part of the arbitration panel or its members

· NO due process right to confront witnesses or see whatever evidence the other side submitted

· This whole thing takes place w/in 21 days UNLESS the company agrees to extend

· PRB does not address substantive issues, it does not review the arbitration committee’s judgement, and it will not read the written material for substantive reasons. The PRB may not change the credit determination of the Arbitration Committee (it’s review is limited like that articulated in Ferguson)

· PRB can send back to original arbiters or order new proceeding with new arbiters ( process repeats 

· Recourse to the courts is waived (but people have tried)
iii. Form, Placement & Appearance

· a writing team is denoted by an ampersand and teams are treated as one writer (A & B)

· Company is required to put credits as determined by the WGA onscreen and in promotional materials 

· NO consolation credits 

· consolation credit is a non-writing credit given on-screen/in advertising and publicity to a writer who failed to be accorded a credit in a credit arbitration (ex: producer, associate producer, and creative consultant)

· credit for “source material” are not determined pursuant to MBA and placement of such credits is subject to MBA requirements

· No more than 2 writers for “story” or “screenplay by” credit (writing team = 1)

· Right to a pseudonym could be negotiated as overscale provision 

· Director’s credit is closest to the action, screenwriting credits are adjacent to the director’s credits

· Size, type, and color of font are also subject to WGA
f. Why Credits Matter

· Residuals ( determined by credit and these can be considerable

· Calling Card ( boosts your reputation

· Screen Credit Bonus ( writers get extra $ if they get a certain credit

g. Primary Forms of Writing Credit
i. written by
· highest form

· original

· writer wrote both screenplay and story

ii. screenplay by

· screenplay only–there was a prior “story” or “source material”

· have to hit a % to get this

· original writer favored when determining %s

iii. story by

· original

iv. screen story by

· source material rewritten to the point of a “new and different” story
X. DGA BASIC AGREEMENT, ARTICLE 7: DIRECTORS CREATIVE RIGHTS
· Jewel in the crown for directors–they really think it’s their movie

· DGA insists that the credit be placed exactly where they say–directed by is the FIRST credit always

· There is ONLY one director unless you were bona fide directing team before you became part of the DGA (ex: Wachowski siblings)

· There can only be on directing credit

· You can fire a director for good cause, but the next director hired CANNOT be someone who was already involved with the film because there are often fights between the Director and Star/Producer SO this acts as a disincentive where the firing is happening b/c of those disagreements 

· Deal Memo: Director has the right to the first cut of the film (Director’s Cut)

· Selection of DGA Crew: Director gets to choose his or her 1st director and can negotiate to choose the rest of the team
XI. GUILD RESIDUALS 
a. Residuals are guild negotiated in the CBA; a writer can negotiate for more contingent participation, but that is called over-scale or profit participation. DON’T CALL IT RESIDUALS
i. writers: only those who got writing credit

ii. directors: director for sure and his team may get it

iii. SAG: all performers whose performance is in the final product

b. Concepts

i. Fixed payment vs. % of Revenue

· Fixed payments first appeared when movies went from theater to TV. 

· Initial compensation payed for first run 

· Subsequent runs: residual set at a % of the original minimum

· when syndicated, there is a declining % with each subsequent run until you hit a % percent in perpetuity 
ii. Distributor’s Gross vs. Producer’s Gross (never net revenue)

· What is the gross going to be against which the % is applied?

· When a movie plays in theaters, there’s no residual for each play

· But after it leaves theatres, there’s a certain amount of money (license fee) that is paid to play that movie

· So, creatives (writers, directors, actors) get a certain % of the producer’s gross minus the distribution fee

· Every time there is new media, there’s an argument about what the proper residual formula is
c. Enforcement: all the guilds have their tracking systems

d. An Essential Deal-Making Element

· Residuals are a way for the company to protect itself against the downside for the company and offset the risk of talent

· Residuals help set a price both parties can agree on by adding a contingent element based on actual value, not expected value

· They amount to 20% of writer compensation

· Apply to produced work only

· sustain creative force as a forced savings plan–creatives gotta pay the rent

· Companies object to paying a share of the revenues or a fixed fee when they are still recouping production cost

· Talent wants to share in the success – companies have the benefit of a portfolio of projects, but talents work on far less projects per year.
e. Application of excess

i. You cannot credit any overscale initial compensation as a credit against residuals UNLESS the overscale is over 200% of the minimum; the excess over 200% can be applied as credit against residuals (only for DGA and WGA – SAG bans straight up!)
XII. GUILDS AND AGENTS
a. Representation
i. Agents

ii. Managers (personal)

iii. Managers (business)

iv. Lawyer

b. Why?

i. find employment

· two prime jurisdictions are NY and CA

· must have a license, otherwise you will be subject to an action by the Cal. Labor Dept 

ii. advice

iii. protect clients and leverage them

iv. have an “in” so they know what’s coming down the pipeline

c. general principles of fiduciary/agency law apply

d. issues

i. compensation

ii. asset control/misappropriation 

e. Overview of Guild-Agent Agreements/Regulations

i. Members can’t sign with an agent who doesn’t sign with the Guild

ii. Limit the level of agents’ commissions to 10%

iii. Limit how packaging fees in TV are paid to agents 

iv. provide fee arbitration tribunals

v. SAG tried to re-negotiate their agreement with agents but things fell apart and they’ve been functioning w/o an agreement since then
5 Considerations Ct Makes:





1. restraint at issue has potential for genuine adverse effects on competition;�


2. Anti-competitive consequences will sometimes prove unjustified;�


3. Where a reverse payment threatens to work anti-competitive harm, the patentee likely possesses the power to bring that harm about;�


4. Antitrust action is likely to prove more feasible administratively than the CoA believes;�


5. Antitrust liability does not prevent the parties from settling











Is there evidence that tends to exclude the possibility that the conspirators acted independently?





Standard of Originality: combination of Feist & Bleistien:


The copy is the personal reaction of an individual upon nature. Personality always contains something unique. It expresses its singularity even in handwriting, & even a very modest grade of art has in it something irreducible, which is one man’s alone…. original means only that the work was independently created by the author & that it possesses at least some minimal degree of creativity… the vast majority of works…possess some creative spark no matter how crude, humble or obvious…originality does not signify novelty; a work may be original even though it closely resembles other works so long as the similarity is fortuitous, not the result of copying.





combine the def. of originality with Bleistein (The copy is the personal reaction of an individual upon nature. Personality always contains something unique. It expresses its singularity even in h&writing, ad a very modest grade of art has in it something irreducible, which is one man’s alone…. original means only that the work was independly created by the author & that it posses at least some minimal degree of creativity… the vast majority of works…possess some creative spark no matter how crude, humble or obvious…originality does not signify novelty; a work may be original even though it closely resembles other works so long as the similarity is fortuitious, not the result of copying.


combine the def. of originality with Bleistein (The copy is the personal reaction of an individual upon nature. Personality always contains something unique. It expresses its singularity even in h&writing, ad a very modest grade of art has in it something irreducible, which is one man’s alone…. original means only that the work was independly created by the author & that it posses at least some minimal degree of creativity… the vast majority of works…possess some creative spark no matter how crude, humble or obvious…originality does not signify novelty; a work may be original even though it closely resembles other works so long as the similarity is fortuitious, not the result of copying.








This is the way we’ve always done it & the First Congress did it ( this is what the Framers intended (Originalist argument)





masquerade masks are not useful articles, but costumes are





The ultimate separability question, then, is whether the feature for which copyright protection is claimed would have been eligible for copyright protection as a pictorial, graphic, or sculptural work had it originally been fixed in some tangible medium other than a useful article before being applied to a useful article.





includes semi-public places (ex: clubs, lodges, factories, summer camps, & schools)





broadcast provision





broad enough to include all conceivable forms & combinations of wired or wireless communications media





Ct says that telephone booth, taxicab, & public toilets are occupied by one person at a time but commonly thought of as public


hotel rooms not public (Columbia v. PRE)





Tethered downloads








Download (reproduction + distribution)





Streaming (performance)





compulsory license does not extend to synchronization–that is voluntarily negotiated. The primary purpose must be private use





Statute says use not, work–unauthorized performance wouldn’t be a work but a use, broad











shades of Bleistein





Parody gets to take more than other uses.





actual knowledge





constructive knowledge





*Joint authorship entitles co-authors to equal undivided interests in the whole work. Each author can use/license the work as she wishes, subject only to the obligation to account to the other joint owner for any profits that are made.





Union





CBA





Working�Rules





Employee/�beneficiary





Employer





Parent Company (non-signatory and non-bound)





*Writer is entitled to sequel payments for each episode of the series as well as residuals on those payments





*Writer of original MOW must be offered opportunity to write the sequel and there are minimum sequel payments due the writer





*material written under WGA jxn is not considered assigned material here








� Where would SAG & DGA Preference go? I feel like that’s NOT a union shop thing… Although in a Right to Work State it would encourage union membership? I don’t think it would be unlawful under a Right to Work b/c it’s a preference, NOT “you can’t hire anyone who isn’t a union member,” although the effect is that under certain circumstances, you couldn’t hire someone who wasn’t a union member


� ask for a breakdown of the steps again
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