Trust and Wills Fall 2018 Outline
A. INTRODUCTION

Trust Law = Tested on general law except where CA law is discussed.

Intestacy and Wills = Tested on CA law.

Trusts and Wills is about who gets your property when you die?
· Can’t do it through gifts. Gifts are gratuitous transfers. To have a gift there must be gratuitous intent, delivery, and acceptance.  Gifts are unconditional, and they are irrevocable. That is one way to transfer property. But when do you make a gift? When you are alive. 
· So you pass on gifts after death through a will. What matters the most in a will? INTENT of the dead person. The problem is, when someone is dead, it is hard to figure out intent. 
· We don’t want a perverse incentive to have people bring in hearsay, etc, to get peoples assets when they fie. So a will is very technical document, because if its not an adequate intent, then we wont be subject to the parade of horribles.

· If there is no will, there are model laws that each state passes that decides how your property is shared if you die INTESTATE. 

· The right to transmit property is not absolute. In CA.. the probate code sets forth a series of restrictions on the transmission of property. 

Vocabulary: 

· Inter vivos: during life. 
· Testamentary: after death. 

· Intestate: No will. 
· Testate: With a will.

· Probate: Legal process by which the deedant is administered. Probate judge in the probate court.

· Non-Probate: Property that does not go to probate because intentions were clearly expressed.

There are Four Classic Types of Non-Probate Property

· Life insurance: life insurance policy—money is paid by the insurance company to the beneficiary named in the K. Respect the writing: decedent paid $ to the company already and paid beneficiary to deal w/ it, therefore there is nothing for the probate court to do

· Joint Tennancy: A type of ownership of real or personal property by two or more persons in which each own an undivided interest in the whole. Property goes to the surviving JT automatically—the right to survivorship extinguishes the dead tenant’s ownership. 

· Req’s:

· Time

· Title

· Interest (undivided) in the whole

· Possession 

· Hypo: Does a will override a JT?  No! b/c at death, if you are a JT, your interest is extinguished at the moment of death 

· Life Estates/ Future Interests
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ex. O
     A for life          B 

· B’s interest was transferred when the deed was made—he had a remainder interest at the time O granted A the life estate (i.e. transferred when O was alive); B only gets a possessory interest at A’s death 

· ex. O           O(to himself) for life         B

· B’s interst was created when O was alive; all he is getting is the possessory interest at O’s death 

· And Intervivos Trusts: A trust that is given during life.  THE IDEA IS THAT a trust is another way of making a gift.

· Gift vs. Trust

· Gift: req’s. 

· intent to make a gratuitous present transfer

· delivery

· acceptance

· AND can’t be revoked. 

· Trust: a gift to one for the benefit of another

· ex. Lily (trustee) gets $50 to take B to Taylor’s Steakhouse, has to buy her a steak and a dessert. Lily has to do this as trustee w/ the $50 (i.e. can’t go to Starbucks w/ the $50)

· If a trustee breaches what the trust says, they are breaching their fiduciary duty 

· trustee holds legal title for the benefit of the beneficiary 

How Property is Split

· When Married: Everything one makes becomes community property (belonging half to one spouse and half to the other. Unless there is a transmutation in writing.
· With respect to the balance of one’s property they can give it to anyone he wants.

· Nature of the property interest depends on when and how it was acquired. 
· INHERITANCES.. AND THE INTEREST ON THE INEHRATANCES.. GOES TO THE PEROSN WHO INHERITATED.. NOT COMMUNAL PROPERTY.

Probate Property

· Probate is the process of disposing property when someone dies. Run by an Administrator (appointed if decedent dies intestate) or Executor (appointed by will who steps into the shoes of the person who dies).
· This person gather the assets/property, notify creditors/world that the person has died. Gives creditors a statutory period for creditors to file claims w/ the court (if not timely filed, they are banned), makes sure that creditors claims are then paid. 

In answering the question as who gets the stuff? 

· First question is if there non-probate property. 

· After that, is there probate property? 

· Then did the die TESTATE, (with a will) or INTESTATE (no will). 
· If testate: Does the will comply with the statutue? If yes. Go with will. 

· If Intestate, next ask, Married? Section 6401 gives a presumptive preference to a surviving spouse. THIS IS AN EX of regulation that is a valid protection of surviving and spouses. 

B. INTESTACY: An Estate Plan By Default

a. INTRODUCTION

Prob 6400

Any part of the estate of a decedent not effectively disposed of by will passes to the decedent's heirs as prescribed in this part.

Prob 6401 – WHEN THERE IS A SURVIVING SPOUCE (does not included divorcés) 
(a) As to community property, the intestate share of the surviving spouse is the one-half of the community property that belongs to the decedent under Section 100 .

(b) As to quasi-community property, the intestate share of the surviving spouse is the one-half of the quasi-community property that belongs to the decedent under Section 101 . (if there is a couple that got marries in a non community jdx.. but then you move to a community property jdx..) -- legislature has defined this as to any property that is aquiered.. that would have been community.. if it was property aquiered.. it would have been community in CA

(c) As to separate property, the intestate share of the surviving spouse is as follows:


(1) The entire intestate estate if the decedent did not leave any surviving issue, parent, 
brother, sister, or issue of a deceased brother or sister.


(2) One-half of the intestate estate in the following cases:



(A) Where the decedent leaves only one child or the issue of one deceased child.



(B) Where the decedent leaves no issue, but leaves a parent or parents or their issue or 

the issue of either of them.


(3) One-third of the intestate estate in the following cases:



(A) Where the decedent leaves more than one child.



(B) Where the decedent leaves one child and the issue of one or more deceased 


children.



(C) Where the decedent leaves issue of two or more deceased children. 

What does it mean to be a spouse? 

1. Married? (CPC §6401)

a. What is a spouse? you are a spouse until you are not a spouse anymore! 

i. Hypo: Fred moves into a home w/ Betty & dies. Wilma still gets intestacy rights as a spouse—Betty has no right to the intestacy prop!

ii. Rule: If separated, & you give notice of intention not to get back together, any new property you acquire may not be community property (but remember, spouse still has intestacy rights to your separate property). The date that you part.. you identify the time.. that cuts off the community property rights.  

iii. Putative Spouse: “through no fault of their own”—spouse have good faith and honest belief they were legally married, they will be treated as such

1. Hypo: Prof. was married in Vegas by an uncertified Elvis—therefore was not married legally. Prof. dies upon hearing this news. What happens?Prof’s wife was a putative spouse and therefore will be treated as a regular wife.

2. In CA you have to be married.. otherwise you are not married.. otherwise no passing in intestate. 

3. How do you terminate a marriage? Divorce. This is designed to put outsiders on notice. In CA.. you are married until you are not married anymore. Seperation wont work. So to terminate the inheritance rights.. your rights to inherit in intestacy do not terminate on separation.. But inheritance rights continue until you are no longer married. 

· How to avoid it? Get a divorse? Another way? Right a will. 

b. SPOUSE

California Family Code Section 297

· (a) Domestic partners are two adults who have chosen to share one another's lives in an intimate and committed relationship of mutual caring.

· (b) A domestic partnership shall be established in California when both persons file a Declaration of Domestic Partnership with the Secretary of State pursuant to this division, and, at the time of filing, all of the following requirements are met:

· (1) Neither person is married to someone else or is a member of another domestic partnership with someone else that has not been terminated, dissolved, or adjudged a nullity.

· (2) The two persons are not related by blood in a way that would prevent them from being married to each other in this state.

· (3) Both persons are at least 18 years of age, except as provided in Section 297.1 .

· (4) Either of the following:

· (A) Both persons are members of the same sex.

· (B) One or both of the persons meet the eligibility criteria under Title II of the Social Security Act as defined in Section 402(a) of Title 42 of the United States Code for old-age insurance benefits or Title XVI of the Social Security Act as defined in Section 1381 of Title 42 of the United States Code for aged individuals.  Notwithstanding any other provision of this section, persons of opposite sexes may not constitute a domestic partnership unless one or both of the persons are over 62 years of age.

· (5) Both persons are capable of consenting to the domestic partnership.

CFC 297.5

· (a) Registered domestic partners shall have the same rights, protections, and benefits, and shall be subject to the same responsibilities, obligations, and duties under law, whether they derive from statutes, administrative regulations, court rules, government policies, common law, or any other provisions or sources of law, as are granted to and imposed upon spouses.

· (b) Former registered domestic partners shall have the same rights, protections, and benefits, and shall be subject to the same responsibilities, obligations, and duties under law, whether they derive from statutes, administrative regulations, court rules, government policies, common law, or any other provisions or sources of law, as are granted to and imposed upon former spouses.

· (c) A surviving registered domestic partner, following the death of the other partner, shall have the same rights, protections, and benefits, and shall be subject to the same responsibilities, obligations, and duties under law, whether they derive from statutes, administrative regulations, court rules, government policies, common law, or any other provisions or sources of law, as are granted to and imposed upon a widow or a widower.

· (d) The rights and obligations of registered domestic partners with respect to a child of either of them shall be the same as those of spouses.  The rights and obligations of former or surviving registered domestic partners with respect to a child of either of them shall be the same as those of former or surviving spouses.

· (e) To the extent that provisions of California law adopt, refer to, or rely upon, provisions of federal law in a way that otherwise would cause registered domestic partners to be treated differently than spouses, registered domestic partners shall be treated by California law as if federal law recognized a domestic partnership in the same manner as California law.

· (f) Registered domestic partners shall have the same rights regarding nondiscrimination as those provided to spouses.

· (g) No public agency in this state may discriminate against any person or couple on the ground that the person is a registered domestic partner rather than a spouse or that the couple are registered domestic partners rather than spouses, except that nothing in this section applies to modify eligibility for long-term care plans pursuant to Chapter 15 (commencing with Section 21660) of Part 3 of Division 5 of Title 2 of the Government Code .

· (h) This act does not preclude any state or local agency from exercising its regulatory authority to implement statutes providing rights to, or imposing responsibilities upon, domestic partners.

· (i) This section does not amend or modify any provision of the California Constitution or any provision of any statute that was adopted by initiative.

· (j) Where necessary to implement the rights of registered domestic partners under this act, gender-specific terms referring to spouses shall be construed to include domestic partners.

· (k)(1) For purposes of the statutes, administrative regulations, court rules, government policies, common law, and any other provision or source of law governing the rights, protections, and benefits, and the responsibilities, obligations, and duties of registered domestic partners in this state, as effectuated by this section, with respect to community property, mutual responsibility for debts to third parties, the right in particular circumstances of either partner to seek financial support from the other following the dissolution of the partnership, and other rights and duties as between the partners concerning ownership of property, any reference to the date of a marriage shall be deemed to refer to the date of registration of a domestic partnership with the state.

· (2) Notwithstanding paragraph (1), for domestic partnerships registered with the state before January 1, 2005, an agreement between the domestic partners that the partners intend to be governed by the requirements set forth in Sections 1600 to 1620 , inclusive, and which complies with those sections, except for the agreement's effective date, shall be enforceable as provided by Sections 1600 to 1620 , inclusive, if that agreement was fully executed and in force as of June 30, 2005.

CFC Section 299

· (a) A registered domestic partnership may be terminated without filing a proceeding for dissolution of domestic partnership by the filing of a Notice of Termination of Domestic Partnership with the Secretary of State pursuant to this section, provided that all of the following conditions exist at the time of the filing:

· (1) The Notice of Termination of Domestic Partnership is signed by both registered domestic partners.

· (2) There are no children of the relationship of the parties born before or after registration of the domestic partnership or adopted by the parties after registration of the domestic partnership, and neither of the registered domestic partners, to their knowledge, is pregnant.

· (3) The registered domestic partnership is not more than five years in duration.

· (4) Neither party has any interest in real property wherever situated, with the exception of the lease of a residence occupied by either party which satisfies the following requirements:

· (A) The lease does not include an option to purchase.

· (B) The lease terminates within one year from the date of filing of the Notice of Termination of Domestic Partnership.

· (5) There are no unpaid obligations in excess of the amount described in paragraph (6) of subdivision (a) of Section 2400 , as adjusted by subdivision (b) of Section 2400 , incurred by either or both of the parties after registration of the domestic partnership, excluding the amount of any unpaid obligation with respect to an automobile.

· (6) The total fair market value of community property assets, excluding all encumbrances and automobiles, including any deferred compensation or retirement plan, is less than the amount described in paragraph (7) of subdivision (a) of Section 2400 , as adjusted by subdivision (b) of Section 2400 , and neither party has separate property assets, excluding all encumbrances and automobiles, in excess of that amount.

· (7) The parties have executed an agreement setting forth the division of assets and the assumption of liabilities of the community property, and have executed any documents, title certificates, bills of sale, or other evidence of transfer necessary to effectuate the agreement.

· (8) The parties waive any rights to support by the other domestic partner.

· (9) The parties have read and understand a brochure prepared by the Secretary of State describing the requirements, nature, and effect of terminating a domestic partnership.

· (10) Both parties desire that the domestic partnership be terminated.

· (b) The registered domestic partnership shall be terminated effective six months after the date of filing of the Notice of Termination of Domestic Partnership with the Secretary of State pursuant to this section, provided that neither party has, before that date, filed with the Secretary of State a notice of revocation of the termination of domestic partnership, in the form and content as shall be prescribed by the Secretary of State, and sent to the other party a copy of the notice of revocation by first-class mail, postage prepaid, at the other party's last known address.  The effect of termination of a domestic partnership pursuant to this section shall be the same as, and shall be treated for all purposes as, the entry of a judgment of dissolution of a domestic partnership.

· (c) The termination of a domestic partnership pursuant to subdivision (b) does not prejudice nor bar the rights of either of the parties to institute an action in the superior court to set aside the termination for fraud, duress, mistake, or any other ground recognized at law or in equity.  A court may set aside the termination of domestic partnership and declare the termination of the domestic partnership null and void upon proof that the parties did not meet the requirements of subdivision (a) at the time of the filing of the Notice of Termination of Domestic Partnership with the Secretary of State.

· (d) The superior courts shall have jurisdiction over all proceedings relating to the dissolution of domestic partnerships, nullity of domestic partnerships, and legal separation of partners in a domestic partnership.  The dissolution of a domestic partnership, nullity of a domestic partnership, and legal separation of partners in a domestic partnership shall follow the same procedures, and the partners shall possess the same rights, protections, and benefits, and be subject to the same responsibilities, obligations, and duties, as apply to the dissolution of marriage, nullity of marriage, and legal separation of spouses in a marriage, respectively, except as provided in subdivision (a), and except that, in accordance with the consent acknowledged by domestic partners in the Declaration of Domestic Partnership form, proceedings for dissolution, nullity, or legal separation of a domestic partnership registered in this state may be filed in the superior courts of this state even if neither domestic partner is a resident of, or maintains a domicile in, the state at the time the proceedings are filed.

· (e) Parties to a registered domestic partnership who are also married to one another may petition the court to dissolve both their domestic partnership and their marriage in a single proceeding, in a form that shall be prescribed by the Judicial Council.
6402 Outline: 

· Issue – equally

· Parent or parents equally

· Issue of parents – equally

· Grandparents or issue of GP equally.. 

· Issue of pre deceased spouse.. (innovation that CA came up with..)

· IMPORTANT TO NOTE. This sint for a spuce that you divorced. Instead.. 

· After all of these.. next of kinship.. 

· In laws after that.. parenrs or the issue of the parents.. 

· Goes to the state… 

Prob 6402 – This is when there is no surviving spouse [FIND A LIVE ONE AND STOP]

Except as provided in Section 6402.5 , the part of the intestate estate not passing to the surviving spouse, under Section 6401 , or the entire intestate estate if there is no surviving spouse, passes as follows:

a. To the issue of the decedent, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.

b. If there is no surviving issue, to the decedent's parent or parents equally.

c. If there is no surviving issue or parent, to the issue of the parents or either of them, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240 .

d. If there is no surviving issue, parent or issue of a parent, but the decedent is survived by one or more grandparents or issue of grandparents, to the grandparent or grandparents equally, or to the issue of those grandparents if there is no surviving grandparent, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240 .

e. If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, but the decedent is survived by the issue of a predeceased spouse, to that issue, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240 .

f. If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, or issue of a predeceased spouse, but the decedent is survived by next of kin, to the next of kin in equal degree, but where there are two or more collateral kindred in equal degree who claim through different ancestors, those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote.

g. If there is no surviving next of kin of the decedent and no surviving issue of a predeceased spouse of the decedent, but the decedent is survived by the parents of a predeceased spouse or the issue of those parents, to the parent or parents equally, or to the issue of those parents if both are deceased, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240 .

Generally, in the probate code:

· First you look at children. Then look to parents. If there are any children or desendants of children.. find a live one and stop. 

· What does it mean to leave issue? Having kids through natural birth. Or through adoption. 

· Recapture Rule – CPC 6402.5: Seeks to restore the balance of equality between families.

· Situation it attempts to mitigate: HYPO: H&W get married as kids with all property being CP. H dies first and his 50% of CP goes to wife, so she has their entire life earnings. When W dies, survived by parents & all went to them. Assuming died relatively close to each other, H parents without anything. Fair? This seeks to amend that problem.

· Doctrine of Recapture Requirements: If the following conditions are met, the recapture rule applies and the property will transfer back to the predeceased spouse’s estate:

· (1) Die intestate (no will); and
· (2) Die without first remarrying (i.e. leaves no surviving spouse); and
· (3) Die without issue; and
· (4) Received qualifying property from a predeceased spouse. 

· Note: Where any of the above are not met, recapture does NOT apply.

· Property Requirements for Recapture to Apply:

· (1) Real Property: Applies to real property received from predeceased spouse if second spouse dies within 15 years of predeceased spouse.

· Tangible real property must still be in possession.

· No sale, conversion, etc. – If second spouse to die has sold the property (i.e., sold blackacre and bought another property or spent the cash after selling the property), then the cash etc. is not subject to recapture.

· JT, where last JT dies is still attributable to the predeceased spouse, can recapture the real property.

· (2) Personal Property: Applies to personal property if decedent dies within 5 years of predeceased spouse and:

· (1) The aggregate value of personal property = $10k or more; and
· (2) Written record of ownership of the predeceased spouse is shown; and
· (3) The tangible property is still in possession of the decedent.

· Any asset sale, conversion of property makes recapture not apply.

· Burden of Proof: Family member trying to recapture property has burden to show the exact personal property.

· Limits: Applies to intestacy where decedent has previously taken from predeceased spouse, has not married, and dies without issue. 

· Scope: As long as all conditions are met, then recapture applies to any property received from predeceased spouse, including non-probate property. 

· (1) One-half of community property in existence at time of death of predeceased spouse. 

· (2) One-half of any community property, in existence at time of death of predeceased spouse which was given to decedent by predeceased spouse through gift, decent, or devise. 

· (3) Portion of any community property in which predeceased spouse had any incident of ownership and which vested in the decedent upon the death of the predeceased spouse by right of survivorship [i.e. joint tenancy].

· (4) Any separate property of the predeceased spouse which came to the decedent by gift, decent, of devise of the predeceased spouse or which vested in the decedent upon the death of the predeceased spouse by right of survivorship.

· How Recaptured Property Passes:

· (1) To the surviving issue of the predeceased spouse,  

· (2) If none, then to the surviving parent(s) of the predeceased spouse, 

· (3) If none, then to the predeceased spouse’s parents’ issue,
· (4) If none, then to the decedent’s next of kin,
· (5) If none, then to the predeceased spouse’s next of kin.

Note on Recapture of Joint Tenancy property: Even if it’s a  joint tenancy, the finger prints may still be found for the purposes of 6402.5***!!!! The technical issue here is who owned it, and even though it legally becomes the second spouse, if it’s the same property, then it can be recaptured. 

c. SURVIVORSHIP:

· CPC 6403: 

· (a) A person who fails to survive the decedent by 120 hours is deemed to have predeceased the decedent for the purpose of intestate succession, and the heirs are determined accordingly.  If it cannot be established by clear and convincing evidence that a person who would otherwise be an heir has survived the decedent by 120 hours, it is deemed that the person failed to survive for the required period.  The requirement of this section that a person who survives the decedent must survive the decedent by 120 hours does not apply if the application of the 120-hour survival requirement would result in the escheat of property to the state.

· (b) This section does not apply to the case where any of the persons upon whose time of death the disposition of property depends died before January 1, 1990, and such case continues to be governed by the law applicable before January 1, 1990.

· Janus v. Tarasewicz: died simultaneously from taking poisoned Tylenol; the court found that the wife had more brain activity for longer and therefore died after H and therefore property went to her (the argument was b/t their families over H’s life insurance policy) 

· in CA, we would have reached the opposite result b/c it was a life insurance policy, which was nonrobate and therefore not subject to §6403

· however, it is subject to recapture by H’s family b/c it is personal property, w/in 5 yrs. 2nd person died, touched by the decedent (attributable to), etc. 

· So because .. in CA.. there could be recapture.. one final wrinkle.. what if stanly had used community property to get the policy.. then it could have gone to the other person.

· CPC 21109: Do you need to survive to take? 

· (a) A transferee (decedent) who fails to survive the transferor of an at-death transfer or until any future time req.’d by the instrument does not take under the instrument

· (b) if it cannot be determine by clear & convincing evidence that the transferee survived until a future time req’d by the instrument, it is deemed that the transferee did not survive until the req.’d future time.

· CPC 220: Except as otherwise provided in this chapter, if the title to property or the devolution of property depends upon priority of death and it cannot be established by clear and convincing evidence that one of the persons survived the other, the property of each person shall be administered or distributed, or otherwise dealt with, as if that person had survived the other.
· CPC 221: 

· (a) This chapter does not apply in any case where Section 103 , 6211, or 6403 applies.

· (b) This chapter does not apply in the case of a trust, deed, or contract of insurance, or any other situation, where (1) provision is made dealing explicitly with simultaneous deaths or deaths in a common disaster or otherwise providing for distribution of property different from the provisions of this chapter or (2) provision is made requiring one person to survive another for a stated period in order to take property or providing for a presumption as to survivorship that results in a distribution of property different from that provided by this chapter.

· CPC 223: 

· (a) As used in this section, “joint tenants” includes owners of property held under circumstances that entitled one or more to the whole of the property on the death of the other or others.

· (b) If property is held by two joint tenants and both of them have died and it cannot be established by clear and convincing evidence that one survived the other, the property held in joint tenancy shall be administered or distributed, or otherwise dealt with, one-half as if one joint tenant had survived and one-half as if the other joint tenant had survived.

· (c) If property is held by more than two joint tenants and all of them have died and it cannot be established by clear and convincing evidence that any of them survived the others, the property held in joint tenancy shall be divided into as many portions as there are joint tenants and the share of each joint tenant shall be administered or distributed, or otherwise dealt with, as if that joint tenant had survived the other joint tenants.

· **CL Rule—have to “survive” by a millisecond! & prove this by clear and convincing evidence

·  “until a further time req.’d by instrument”: you can specify the survivor req. in your will & not by the CL millisecond default (this is b/c we want to respect intent of decedent. ex. if prof. leaves $5,000 to X. If X dies one day later, Prof’s intent of benefitting X doesn’t apply. Therefore its OK if Prof. writes a survivorship rule into will.)

· IN a Will, unless there is an express amount of time to survive specified, than common law 1 millisecond applies. 

· Contrast to CPC §6403 (intestate prop.)

· ex. H & W driving in car and crash. W was nonresponsive, as was H. However, H had a squirt of blood shoot out from his neck. 
· Nonprobate/testate property will go to H & his descendants 
· What is survival in intestate? Statute says that for purposes of intestate succession that one must survive for days (120 hrs). Thus survival is a two prong test: (1) survive (2) legally survive (5 days). 

· What happens if there is a will? The 5 day rule does not apply, and a millisecond will due, unless otherwise specified.
· What happens if people die at the same time? Then you each die without leaving a spouse behind. 

Who gets your property (if not spouse): Next of Kin. HOW DO WE DTERMINE WHO IS A DESCENDANT OR NEXT OF KIN?
d. DECEDENTS

CPC 240: If a statute calls for property to be distributed or taken in the manner provided in this section, the property shall be divided into as many equal shares as there are living members of the nearest generation of issue then living and deceased members of that generation who leave issue then living, each living member of the nearest generation of issue then living receiving one share and the share of each deceased member of that generation who leaves issue then living being divided in the same manner among his or her then living issue.

CPC 245:  
(a) Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 240 of the Probate Code,” or where a will, trust, or other instrument that expresses no contrary intention provides for issue or descendants to take without specifying the manner, the property to be distributed shall be distributed in the manner provided in Section 240.

(b) Use of the following words without more, as applied to issue or descendants, is not an expression of contrary intention:

(1) “Per capita” when living members of the designated class are not all of the same generation.

(2) Contradictory wording, such as “per capita and per stirpes” or “equally and by right of representation.”

CPC 246:

(a) Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 246 of the Probate Code,” the property to be distributed shall be divided into as many equal shares as there are living children of the designated ancestor, if any, and deceased children who leave issue then living. Each living child of the designated ancestor is allocated one share, and the share of each deceased child who leaves issue then living is divided in the same manner.

(b) Unless the will, trust, or other instrument expressly provides otherwise, if an instrument executed on or after January 1, 1986, calls for property to be distributed or taken “per stirpes,” “by representation,” or “by right of representation,” the property shall be distributed in the manner provided in subdivision (a).

(c) If a will, trust, or other instrument executed before January 1, 1986, calls for property to be distributed or taken “per stirpes,” “by representation,” or by “right of representation,” the property shall be distributed in the manner provided in subdivision (a), absent a contrary intent of the transferor.

CPC 247:

(a)  Where a will, trust, or other instrument calls for property to be distributed or taken “in the manner provided in Section 247 of the Probate Code,” the property to be distributed shall be divided into as many equal shares as there are living members of the nearest generation of issue then living and deceased members of that generation who leave issue then living. Each living member of the nearest generation of issue then living is allocated one share, and the remaining shares, if any, are combined and then divided and allocated in the same manner among the remaining issue as if the issue already allocated a share and their descendants were then deceased.

(b) Unless the will, trust, or other instrument expressly provides otherwise, if an instrument executed on or after January 1, 1986, calls for property to be distributed or taken “per capita at each generation,” the property shall be distributed in the manner provided in subdivision (a).

(c) If a will, trust, or other instrument executed before January 1, 1986, calls for property to be distributed or taken “per capita at each generation,” the property shall be distributed in the manner provided in subdivision (a), absent a contrary intent of the transferor.

What is the definition of ‘equally’ in these statutes? There can be situations when depending on the method that is used to divide the assets, that equally may mean some people in different generational levels may get more than others in that same level.

1. So the first question is: At what generation do we make the first cut? 

a. Either at the childrens level

b. Or to go to the closest generation with a live one

2. Into how many shares do we then divide?

a. 1 each live, 1 each dead leaving issue. 

3. What do we do with the shares that are dropping down to the issue takers?

a. Straight blood line descent. 

There are three ways to decide at what level to make a cut:

	
	Where do we cut
	How Many Shares
	Dropping

	Per Stirpes
	Always make the cut at the children level. ALWAYS. First generational tier. NEVER ANY OTHER generational cut. 
	1 share for each life, and 1 share for each diseased leaving issue
	Bloodline descent. STRICT. 

	Per Capita
	First live taker! That is the division point generation. 
	1 share for each life, and 1 share for each diseased leaving issue
	Bloodline approach. STRICT. 

	Per Capita Each Gen
	First live TAKER. 
	1 share for each life, and 1 share for each diseased leaving issue
	Pooling [all dropping shares.. (a share that is passing through an intermediate generation) catches all the dropping shares in one big pot.. and then allocates everyone in an equal share in that pot. So everyone gets the same interest as the other generation. THIS IS ONLY FOR THE DROPPING SHARED THOUGH…… SO the first gen will get the cut, but anything that drops is for pooled. 


NOTE: IF A DOCUMENT IS AMBIGUOUS.. THE DEFAULT IS PER CAPITA.. 

e. ANCESTORS AND COLLATERALS
· 6402 says: start with issue, then parents, then issues o parents. If not, grandparents. Then issue of grandparents.. then it goes to setp children. Then.. it goes to next of kin. 

· Next of Kin means: Go out on the table of consiquinity.. if nothing.. next parentella, until you find a live one, then you stop. 

CPC 6402(f): (f) If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, or issue of a predeceased spouse, but the decedent is survived by next of kin, to the next of kin in equal degree, but where there are two or more collateral kindred in equal degree who claim through different ancestors, those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote.

CPC 6413: A person who is related to the decedent through two lines of relationship is entitled to only a single share based on the relationship which would entitle the person to the larger share.
a. Next of Kin (pg. 86) 

i. Table of Consanguinity: 

1. if you cannot find a descendent, then you go right to next parentelic line (i.e. if you can’t descend downwards to find a live one, you ascend(go to parents) 

2. collateral heirs: people in second paraentellic line (starts w/ parents)


Determining Next of Kin: 

1. Parentelic approach: go down 1st line of table, then 2nd line, then 3rd…; whoever is found will get the estate. The theory is, whoever is the closest line to the decedent is the taker. 
a. if +1person in the same spot, split estate b/t them 50-50

2. Degree of Relationship: degrees of generation that separate you determines next of kin; lowest number wins! (lower number of degrees away person is from decedent, closer they were to decedent)

b. ex. child=1 degree of generation, grandkid=2 degree of relationship. The closes link you will always have is with your issue, however. 
c. if +1 person w/ same degree away, then split equally . Everyone who occupies the same degree of relationship is a winner. 
d. tip: think of this like links on a chain—the number of links you are away from decedent=# of generations

3. Hybrid: using degree of relationship, if there are multiple heirs w/ same degree #, closest to deceased on table of consanguinity will take

e. ex. nieces + nephews in 2nd parantellic line vs. aunts & uncles in 3rd parantellic line(the nieces + nephews win! (see black arrows to the right) 

How to Do Family Tree & Degree Calculations: 

1. Start w/ decedent & common ancestor

2. Pick a gender (ex. left-hand side, choose mom, grandma, great grandma) 

On negative disinheritance: 

· At common law.. there was a doctrine that said.. if you want to disinherit someone, you have to provide for actual distribution to someone else. As a general proposition.. negative disinheritance was forbidden.. 

· The modern trend is, however, is to figure out the testators intent.. under the inform probate code.. the uniform probate code.. specifically says its okay to disinherit under a negative will. Simply treat x as if he pre deceased you. This is still not good practice.. provide an alternative.

· CA does not recognize the doctrine of disinheritance… 

C. TRANSFERS TO CHILDREN

· In General:

· Direct Lineal Bloodline:

· All generations of individual’s direct lineal bloodline.

· (1) Parents, children, grandchildren, etc.

· (2) Children: First generation issue.

· Parent-Child Relationship Benefits: From and Through

· Where a parent-child relationship is established, both parent and child:

· Inherit from and through each other:

· Child inherits from parents if they predecease.

· Parents inherit from child if child predeceases.

· General Rule: you inherit from and through your parents AND your parents inherit from and through you. This is a two lane highway. 

How to Establish a Parent-Child Relationship: (1) Birth; (2) Adoption; (3) Foster Parent; (4) Posthumous birth; (5) Posthumous conception.
· As a general rule.. it is easier to show paternity during life of the potential parent.. then it is after death. Got to give a guy a chance to defend himself. 

· CPC 6450 however makes it such that there is no destigushment between being married and unmarried. 

· ESTABLISHING VIA BIRTH (CPC 6450)

CPC 6450 [When there is a parent child relationship]: Subject to the provisions of this chapter, a relationship of parent and child exists for the purpose of determining intestate succession by, through, or from a person in the following circumstances:

(a) The relationship of parent and child exists between a person and the person's natural parents, 
regardless of the marital status of the natural parents.


(b) The relationship of parent and child exists between an adopted person and the person's adopting 
parent or parents.

Notes on CPC 6450

· Challenge still is proving who is the father by a preponderance.

CPC 6452 [when a parent child relationship does not exsist]: Conditions preventing a parent from in heriting from or through a child

a) A parent does not inherit from or through a child on the basis of the parent and child relationship if any of the following apply:

1. The parent's parental rights were terminated and the parent-child relationship was not judicially reestablished.

2. The parent did not acknowledge the child.

3. The parent left the child during the child's minority without an effort to provide for the child's support or without communication from the parent, for at least seven consecutive years that continued until the end of the child's minority, with the intent on the part of the parent to abandon the child. The failure to provide support or to communicate for the prescribed period is presumptive evidence of an intent to abandon.

i. 1) During the child’s minority,

ii. (2) Without attempt to support for or communicate with the child,

iii. (3) Leaves for at least seven consecutive years continuing until the end of the child’s minority,

iv. (4) With the intent of the parent to abandon the child.

1. Presumptive Intent to Abandon: Where parent fails to provide support or communicate during prescribed period, there’s a presumption of intent to abandon.

b) A parent who does not inherit from or through the child as provided in subdivision (a) shall be deemed to have predeceased the child, and the intestate estate shall pass as otherwise required under Section 6402.

CPC 21115: For natural children to be considered an heir of their natural parent in somebody else’s will:

· Where transferor is NOT the natural parent (aunt, uncle, friend, etc.): A person born to the natural parent shall not be considered the child of the natural parent unless:

· (1) The child lived, as a minor, as a regular household member with

· (2) The parent’s parent, brother, sister, spouse, or surviving spouse

· i.e. Where a transferor is not a natural parent, will only be considered an heir in somebody else’s will of natural parent who can take in intestacy/will (on behalf of natural parent) if the natural child lived, as a minor, with any of the above.

· But still an heir in the natural parent’s will.

· ESTABLISHING VIA ADOPTION (CPC 6450-6455): 

· Adoption creates full, unlimited inheritance rights, identical to those enjoyed by natural parents and natural children.
· Adoption Creates Parent-Child Relationship and Severs Natural Parent Relationship: 
· For purposes of intestacy, parent-child relationship exists between child and adopted parents; AND
· Inheritance rights pass from and through parent and adopted child.

· Severs parent-child relationship as between child and natural parents.

· Hall v. Vallandingham: A person who is not entitled to inherit from a natural parent as a result of having been adopted, also may not inherit through that natural parent after the parent’s death by standing in that parent’s shoes as a descendant under the intestacy law that permits descendants to receive an intestate share that would have passed to the natural parent had he survived.

· In Ca.. exception applies.. had one big happy family.. and was adopted by a new spouse.. or after the death of the parent.. In CA we come to a different conclusion.. the post death.. preserved the inheritance rights. Comes out the opposite way.. 

· Cannot Un-Adopt: Once you adopt, you are adopted.

Types of Adoption:

· Classic

· Equitable adoption

· Step Parent Adoption

· Post Death Adoption

· Foster Parent Adoption

· Non-Step Parent Adoption

CLASSIC ADOPTION
· There must be a contractual basis in plain vanilla adoption. Estate of Ford: CA says there must be a contract base for the adoption.. and the elements provide the foundation for the case… Also introduced concepts of non-stepparent adoption—this is plain vanilla adoption. If not the spouse of the new parent, that wont help you. 

CPC 6451- When Adoption Does Not Sever Natural Parent Relationship. - Adoption severs natural relationship unless both prongs are satisfied:
a) [NO SEVERING THROUGH ADOPTION] An adoption severs the relationship of parent and child between an adopted person and a natural parent of the adopted person unless both of the following requirements are satisfied:

1. The natural parent and the adopted person lived together at any time as parent and child, or the natural parent was married to or cohabiting with the other natural parent at the time the person was conceived and died before the person's birth.

2. The adoption was by the spouse of either of the natural parents or after the death of either of the natural parents.

i. in either of (a) or (b), the child gets inheritance rights from & through natural parent, even though they were adopted(we preserve inheritance rights of child to inherit from & through displaced natural parent but we do not preserve this inheritance right for the parent 

ii. ex. H +W have C. Then Divorce. H leaves. New H moves in w/ W. New H wants to adopt C. By adopting C, C will establish inheritance rights from New H but C also has inheritance rights from and through H (but cannot inherit from C) 

b)  [NO IN HERITANCE UP] Neither a natural parent nor a relative of a natural parent, except for a wholeblood brother or sister of the adopted person or the issue of that brother or sister, inherits from or through the adopted person on the basis of a parent and child relationship between the adopted person and the natural parent that satisfies the requirements of paragraphs (1) and (2) of subdivision (a), unless the adoption is by the spouse or surviving spouse of that parent.

a. 6451(b)- once there has been an adoption.. the displaced parent no longer inherits through.. .. you’ve consented.. you don’t need protection.. and it’s the inheritance right of the child that will be preserved.. only talking about preserving the downward arrows.. the exception is for whole or half blood.. except for whole half blood or sister. 

b. Whole Blooded Sibling Exception: A whole blood brother or sister of the adopted person or the issue of that brother or sister inherits from or through the adopted person on the basis of a parent and child relationship between the adopted person and the natural parent.

i. Whole-Blood: Sharing 2 common parents.

c. Example: M and F have 3 children, ABC. F dies, and M is forced to put up ABC up for adoption. Couple 1 adopts B and C; Couple 2 adopts A; A then dies intestate. What happens to A’s estate?

i. We allow part of A’s estate whole-blooded siblings to pass to whole-blooded siblings, B and C, through the natural parent. 

c) For the purpose of this section, a prior adoptive parent and child relationship is treated as a natural parent and child relationship.

NOTE: If any natural parent has died.. and then a stepparent adopts, get 2 sets of in heritance rights.

1. Hypo: H dies. W remarries New H. New H adopts C. 

a. C gets inheritance rights from and through H as well as from and through New H

2. Hypo: H leaves W and says “I’m leaving but you can reach me via email.” W finds New Friend. Friend and W do not marry. Friend wants to adopt C. H consents. 

a. C can only inherit from and threw New Friend—adoption creates new relationship b/t New Friend and C

b. Note: even if New Friend and W get married after he adopted C, this would not give C inheritance rights w/ H. 

· Half-Blood Siblings – CPC 6406: Relatives of the half-blood (i.e. half sibling) inherit the same share they would inherit if they were whole blood in california. The scotch method not used in CA is Wholbloods whole share, half bloods half share.  

· Ex: Mother and Father get married have children A, B, C. Father dies, mother remarries Father 2 and they have a child, D. D shares only mother’s blood with A, B, & C. None of the children have children. M dies, then A dies. Who takes when A dies in intestacy?

· Can’t pass down because A has no child, so goes up to M. M is dead, so goes down to her heirs. B, C, and D treated equally in CA.

· Adoption by Non-Stepparent:

· Establishes Parent-Child Relationship: Inheritance rights between child and non-stepparent adopter created.

· Terminates Inheritance Rights to Natural Parent: Child’s inheritance rights to the natural parent in question terminates/severs when somebody other than a new spouse adopts.

· Example: F1 and W have child, C. F1 divorces W and leaves. W starts dating F2, but do not get married. F2 decides he wants to adopt C, but does not marry the mother.

· C’s inheritance rights to F1, natural father, terminate, since F2 is not W’s spouse.

· Adult Adoption:

· Over 18, individual can consent to being adopted and will then be considered issue of the adopting parent.

· Minary v. Citizens Fidelity Bank & Trust Co.: Mother made a will devising her residuary estate in trust to her husband and three sons. The trust was to terminate upon last survivors’ death. One of the sons adopted his wife in order to insert her to his parenthetical line as an issue to whom his share of mother’s estate would pass upon death, ensuring future.

· Held: Court held that it looked like son was trying to alter the mother’s intent so didn't allow.

· Note: In CA, would be same result because although wife could inherit form her husband as his child, she cannot inherit through him from his mom because didn't live as a minor.
· Thus, Adopted spouses do not inherit through, even when they inherit from a spouse.

· In the case of an adopted minor, an adopter is taking on the responsibilities and obligations of raising a child, so that minor is, for all purposes, treated as the adopter’s child. Therefore, the adoptee can inherit both from and through the adopter. The adoptee becomes part of the family.

· So, should an adopted adult take on the spousal inheritance rule or the adopted minor inheritance rule?

· Cal. Prob. Code §21115(b)

· “In construing a transfer by a transferor who is not the natural parent…”

· The transferor could be anyone
· “a person born to the natural parent shall not be considered the child of that parent…”

· This means the child cannot inherit through the natural parent unless…

· “unless the person lived while a minor as a regular member of the household of the natural parent or of that parent’s parent, brother, sister, spouse, or surviving spouse.”

· Under these situations, a child can inherit through a natural parent as well as from the natural parent.

· This statute limits inheritance by a child through a natural parent when the family was unaware of the existence of the child; an unknown error. BUT, this does not affect inheritance from a parent. The child may inherit from his parent, but not from his grandparent through his parent if the family was unaware of the child’s existence.

· “In construing a transfer by a transferor who is not the adoptive parent…”

· Anyone except the adoptive parent

· “… a person adopted by the adoptive parent shall not be considered the child of that parent unless the person while a minor (either before or after adoption) was a regular member of the household of the adopting parent or of that parent’s parent, brother, sister or surviving spouse.”

· This provision prohibits an adopted adult (like the wife in Minary) from inheritance through his/her adoptive parent. The adopted adult can only inherit from, not through the adoptive parent.

· But, it does not affect the adopted minor from inheriting from and through his adoptive parent.

· CPC 21115 – For adopted adult to be classified as an heir in somebody else’s will: The general rule is that an adopted person inherits both from and through the adoptive parents in intestacy, but there’s an exception for adult adoptions: When there is a will or other expressed intent of the transferor, the adopted person only inherits through the adoptive parent if: 

· Live with as a minor, before or after adoption: The adopted person lived as a minor before or after the adoption as a regular member of the household of the adoptive parent or of that parent’s parent, brother, sister, or surviving spouse, in order to be an heir in somebody else’s will (besides adopted parent’s will).

· Remember CPC 6450: In intestacy, an adopted person inherits by, through, and from his/her adoptive parents regardless of circumstance.

FOSTER PARENT ADOPTION

CPC 6454 Foster Parent or Stepparent: For the purpose of determining intestate succession by a person or the person's issue from or through a foster parent or stepparent, the relationship of parent and child exists between that person and the person's foster parent or stepparent if both of the following requirements are satisfied:
a) The relationship began during the person's minority and continued throughout the joint lifetimes of the person and the person's foster parent or stepparent.

b) It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.

· The legal barrier is often the consent of the parents. So once the kid hits majority age, get them to adopt themselves. These cases fail once the foster child reaches the age of majority  ho to get around this. Or write a will. 

EQUITABLE ADOPTION

1) Equitable Adoption Rule:

a) Agreement between natural and adoptive parents

b) Performance by the natural parents of the child in giving up custody

c) Performance by the child by living in the home of the adoptive parents

d) Partial performance by the foster parents in taking the child into the home and treating it as their child

e) And the intestacy of the foster parent. 
· Equitable Adoption: Adoption under this must be contractually based (meaning each party has the ability to contract for the adoption; a valid contract must underlie the adoption): an agreement b/t a natural and adoptive parents is performed by the natural parents by giving up custody, and performed by the child by living in the home of the adoptive parents, partial performance by the foster parents in taking the child into the home and treating it as their child. 
· THERE IS however a catch here. When a child reached the age of 18, then they can consent themselves. Thus, in this scenario, if someone is 18, and does not consent, then equitable adoption will not stand. 
· O’Neill v. Wilkes (GA): Child was born to unmarried parents, and after being bounced around between family members, child ended up living with a man named Cook, who never adopted her, but raised her and provide for her until she was married. Cook later died intestate. The child argued that her Aunt, who had had physical custody of her before she lived with Cook, had the authority to consent to giving up custody of the child (as necessary for equitable adoption).

· Held: A legal custodian does not have the right to consent to the adoption of a child because that right is specifically retained by the child’s natural parent or legal guardian. The court said that the natural parents never gave their agreement-express or implied-so there was no agreement to give up custody-no was equitable adoption because of this fatal flaw.

· O’Neal could not inherit from Cook. The aunt never obtained any agreement from the parents to move the child around in the home.

2) California’s Rule on Equitable Adoption; §6455

a) “Nothing in this chapter affects or limits application of the judicial doctrine of equitable adoption for the benefit of the child or the child’s issue.”

b) California by law acknowledges equitable adoption, but case law still focuses on the contract principals espoused in the O’Neal case from Georgia.

c) California’s most recent case on point was Ford – says California still adheres to contract rules of equitable adoption. The child would only be able to inherit from and not through the adoptive parent

i) Also introduced concepts of non-stepparent adoption—If the child is not the issue of the spouse of the new parent, that wont help you. 

a) Posthumous Children (CPC 249.5)
b) 3. Nonmarital Children (CPC 21115(b)) 

c) 4. Advancements (CPC 6409-6410)
d) Guardianship and Conservatorship (SKIM) 
Disinheritance by Negative Will: Can you disinherit someone in a will? No

· At common law, there was a doctrine that said.. if you want to disinherit someone, you have to provide for actual distribution to someone else. As a general proposition. negative disinheritance was forbidden. 

· The modern trend is, however, is to figure out the testators intent.. under the probate code. which specifically says its okay to disinherit under a negative will. Simply treat x as if he pre deceased you. This is still not good practice. provide an alternative disposition. 

· CA does not recognize the doctrine of disinheritance.
· (3) Foster Parent – CPC 6454:

· Foster relationship, where no legal adoption has been made, will allow foster child to inherit in intestacy:

· From Minority and Throughout Lifetime: Relationship begins during person’s minority and continues through joint lifetimes of adopted person and person’s foster parent; and
· Clear and Convincing Evidence of Legal Barrier: Established by clear and convincing evidence that foster parent would have adopted the person but for some legal barrier.

· Note: Legal barrier evaporates once you turn 18 since you are allowed to consent to adoption as an adult (but not as a minor). Thus, must pursue adoption at 18 or statute will not apply.

· No Creation of Parent-child Relationship: Only creates an equitable outcome for the child – no inheritance rights from and through the child for the foster parents.

· (4) Posthumous Birth – CPC 7611: Child conceived before parent death. 
· At common law rights are extended if the child is born with 280 days such that the child achieved the presumption of being the baby of the deceased and aquiered inheritance rights as well.

· Now modern statutes state that a Child Born within 300 Days of Parent: Where child is born within 300 days of a parent’s death, the parent will be presumed to be the child’s natural parent and inheritance rights attach.

· Example: Wife gets pregnant, husband goes on business trip and dies. Child is born 250 days later.

· Presumption that the child is the husband’s, inheritance rights attach to the child.

· (5) Posthumous Conception: Child conceived and born after parent’s death.
· Woodward v. Commissioner of Social Security: Wife undertook IVF to get pregnant with husband sperm that was preserved because he got sick and was going to be sterile. Once came into existence, applied for social security survivor’s benefits. 

· Held: Court didn't allow for the kids to inherit: no consent from dad.

· CPC 249.5: A child of decedent, conceived and born after the death of the decedent, will be deemed to have been born during decedent’s lifetime if all of the following are proven by clear and convincing evidence: -- The point of this is to provide notice to those who may stand to take of changes that may come. 
· (1) Writing, signed, and dated: Writing specified that his/her genetic material shall be used for posthumous conception, subject to the following requirements:
· (1) Writing is signed by decedent;
· (2) Writing is dated;
· (3) Writing can only be revoked by a writing, subject to decedent signature that is dated; and
· (4) Writing designates a person to control the genetic material.
· (2) Written notice given by designated controller within 4 months: Designated controller gives written notice upon decedent’s death that the decedent’s genetic material is available for posthumous, subject to the following requirements:
· (1) Written notice given to individual who has power to control property/benefit distribution of decedent; 
· (2) Notice sent by certified mail, return receipt requested;
· (3) Notice sent within 4 months of the issuance of decedent’s death certificate.
· (3) In utero within 2 years of death certificate issuance: Child is in utero, using decedent’s genetic material within two years of decedent’s death certificate issuance.
· In Re Martin B: Man died leaving trust specifying devise to issue and decedents. He left behind a wife and one son. The other son died earlier than him but his wife, three years later, used his preserved semen in vitro to make two boys.
· Court held it was up to the intent of the grantor to decides what he considers children, and here his intent met that standard. Looked at intent of the grandfather and decided that the grandpa’s intent was to provide for son’s issue, so posthumous kid could inherit from the grandpa.
· A posthumously conceived child, that otherwise complys with the statute. Will be given rights to inherit from the decedent.. and through the decedent.. from A decedent.. 

· KEEP IN MIND.. you can have multiple kids.. if you are beyond 2 years though, no good. 

· Estate Held in Abeyance Until Child is Born: When all conditions are met, estate held in abeyance until child is born and will be an heir to the decedent for all purposes.
Advancements (CPC 6409-6410): Property given by decedent while still living who dies intestate.

· Intestate doctrine only. 

· In CL, all lifetime gifts were presumed to be advancements. Under doctorine of Hotchpot we require that we go back through time and get all lifetime transfer back to the kids.. If we do that.. then we add it all up and divide by two. So we are equalizing the estate. But this is too difficult.

· Rule: In CA, Inter-vivos gifts are not treated as advancement unless specifically designated (this is the modern approach).

· Doctorine of Hotchpot: 

· 2 Ways that Property will be Treated as an Advancement: Property given by a decedent who dies intestate, during his lifetime will be treated as an advancement on that heir’s share of estate if:
· (1) Donor Contemporaneous Writing: Decedent declares the gift is an advancement against the heir’s share at the time the gift is made in writing; or
· (2) Heir Acknowledgement at any Time in Writing: Heir acknowledges in writing that the value of gift is an advancement on his/share of the estate.
· Value Deducted: Value of the property advanced to be valued at the time it was given, or death of descendent, whichever first. If specifically says how much property is worth the writing, use that.
· When Recipient Predeceases Decedent, Does Not Count Against Issue: If the recipient of the property advanced predeceases decedent, the property is not counted as advanced against the share of the recipients issue unless a declaration provides otherwise.
· Where recipient of advanced property fails to survive the decedent:
· (1) Advanced property not taken into account when computing intestate share of recipient’s issue unless
· (2) The heir’s acknowledgement or decedent’s contemporaneous writing provides otherwise.
· Ex: “I intend for my share to count against my issue”.
· So if dad gets an advance from grandpa, then dies, the advancement does not count against dad’s children under the rationale that they did not benefit from the advancement.

· Advancement Example: Father gives you a down payment for a house, then declares that this is an advancement on your share of inheritance. If is just an oral declaration, will not count. If subject line of check says “advancement against share,” this will count. A goes to private college with tuition of 140k. B Goes to state school with tuition of 40k, mother, in a signed contemporaneous writing explained that tuition to be treated as an advancement. Mother dies intestate with 200k estate. 
· How to split up the 200 estate?

· (1) Recapture value of lifetime gifts made by decedent and add them to the decedent’s estate.
· 200k + 140k (A’s tuition) + 40k (B’s tuition) = 380k
· (2) Split the entire estate in half.
· 380k/2 = 190k
· (3) Subtract the half estate by the advancements to the heirs.
· A: 190k – 140k = 50k; B: 190k-40k = 150k
Guardianship and Conservatorship:

· Different Ways to Protect Funds for Minor Beneficiaries: Those under 18 years old lack the legal capacity to own property or be beneficiaries under will/intestacy. Different ways to protect minor assets:
· Guardianship: Guardian “guards” assets until minor is of age.

· Powers limited to guarding/protecting assets for the child.

· Very Expensive due to required annual court supervision.

· Note: This is the CA default approach, can select another approach by writing it in the will.

· I.e. if you die intestate, minors are given guardianship.

· Conservatorship: Similar to guardianship, but less accounting and has more power.

· Court appointed legal representative that holds and manages assets on behalf of the child until is of age.

· Annual court supervision required.

· Custodianship: Custodian given the property has power to use and manage property for the benefit of the minor.

· Individual is the custodian on behalf of the child.

· No annual court supervision provides for more potential for abuse.

· Once individual turns 18, custodianship terminates.

· Trust: Trust set up, assets transferred to a trustee who holds for the benefit of the minor.

· Can hold assets on behalf of child beyond age of majority – i.e. does not terminate when child reaches maturity (trust can postpone possession until the donor thinks the child is competent to manage the property).

· Flexible arrangement, may be subject to court supervision but not required.

· Bars to Succession 

a) Homicide (CPC 250-254) 
Homicide (CPC 250-254):

· In re Estate of Mahoney: Wife was convicted of manslaughter for killing her husband. H had no children, leaving only his wife, mother, and father. The statutes governing descent provided that a decedent’s estate, if less than $8,000, should go to the surviving spouse in its entirety. The Probate Court entered an order distributing the entire estate to H’s parents, based on wife’s conviction for killing her husband. 

· Held: Where the statutes of descent require distribution of a decedent’s assets to the party responsible for the wrongful killing of the decedent, the estate must pass as statutorily required but equity imposes a constructive trust requiring the killer to hold the assets in trust for the decedent’s next of kin.

· Slayer Doctrine – CPC 250-251: A person who intentionally and feloniously kills the decent is not entitled to take and is treated as having failed to survive the decedent (skips slayer and passes to slayer’s children).

· Killer Treated as Predeceasing Decedent:

· (1) A person who feloniously AND intentionally kills the decedent;

· Voluntary manslaughter counts, involuntary would not (no intent) – need both elements.

· Note that if one is not found criminally guilty they still may have civil intent. 

· (2) Is NOT entitled to property in:

· (1) A will or property that passes through intestacy; OR

· (2) Decedent’s quasi-community property that would otherwise pass to the killer. 

· (3) And the killer is treated as predeceasing the decedent.

· Rules of intestacy and wills then apply (See below to see how property passes).

· Ramifications on Joint Tenancy – CPC 251: Severance of Tenancy.

· (1) A joint tenant who kills feloniously and intentionally another joint tenant;

· (2) Severs the joint tenancy; and

· (3) The property passes as the decedent’s property; and
· (4) The killer has no rights by survivorship.

· Burden of Proof Required to Show Felonious and Intentional: Either by reasonable doubt or by a preponderance of the evidence. Thus, can still be treated as predeceased even if not criminally guilty.

· Burden of proof is on party seeking to establish that killing was felonious and intentional.

· CPC 254(a): A final judgment of conviction of felonious and intentional killing is conclusive (state found you guilty beyond a reasonable doubt).
· ANTILAPSE: Antilapse: if die without will. Then you jump the person.. only arises when

· In the case of a joint tenancy: If murder did survive the person.. should he get the joint tenancy? Well.. take a look at section 251: a joint tenant who feloniously.. of the interest of the decedent.. and the killer has no rights.. we partition the joint tendancy.. .. that is for civil court to decide… WRONGDOER CANNOT BENEFIT FROM HIS OWN WRONGDOING. 

· Life insurance policy? There is a writing there.. 252… not entitled.. treat you as dead. 

· What to do with Property that Otherwise Would Have Gone to Killer:

· If Killer was Named in Decedent’s Will/Trust:

· Killer and Issue do not take: CA Anti-lapse rule does not apply, wiped out of will/trust.

· Anti-lapse Doctrine: Where individual is listed in a will as beneficiary but predeceases the testator, anti-lapse rule presumes that testator would want property to pass to beneficiaries issue even if not named in the will.

· Example: Killer kills D, his mother, intentionally and feloniously. D’s will says “I give all my prop to all my sons.”

· Anti-lapse rule would not apply since killer killed, and his issue are not named in the grant.

· Expressed Gift Over: Killer’s issue will take.

· Where the killer’s issue is listed as a beneficiary in the decedent’s will, killer’s issue will take.

· Anti-lapse rule is not needed here.

· Example: Killer kills D, his mother, intentionally and feloniously. D’s will says “I give to all my sons, and if they do not survive me, to their kids.”

· If Decedent Dies Intestate:

· Rules of Intestacy Apply: Since slayer is treated as predeceased, his issue will step into his place.

Elder Abuse Rule (CPC 259):

· Treated as Predeceasing Elderly, will not Inherit: Any person shall be deemed to have predeceased a decedent when it has been proven, by clear and convincing evidence that the person is liable for physical abuse, neglect, or fiduciary abuse of the decedent, who was an elder or dependent adult.

· Individual treated as predeceasing a decedent where all of the following apply:

· (1) Clear and Convincing Evidence of Abuse: Proven by clear and convincing evidence that the individual is liable for physical abuse, neglect, or financial abuse against the decedent, an elder or dependent adult.

· (2) Bad Faith Action: Individual in question is found to have acted in bad faith.

· (3) Reckless/Malicious/Fraudulent Action: Individual acted reckless, fraudulent, oppressive, or malicious in the commission of any act in question against the decedent.

· (4) Decedent Unable to Manage Finances: At the time the acts occurred, and thereafter until the time of decedent’s death, decedent was:

· (1) Substantially unable to manage his or her finances; or
· (2) Substantially unable to resist fraud or undue influence.

· Ramifications of All Elder Abuse Elements Being Met: Individual treated as predeceasing the decedent and will not receive anything from decedent’s will, trust, or through intestacy
b) Disclaimer (SKIM) (CPC 275, 282): When you choose not to accept a gift.
Section 265: “Disclaimer” means any writing which declines, refuses, renounces, or disclaims any interest that would otherwise be taken by a beneficiary.

· For a gift.. there must be intent, delivery.. and acceptance.. A disclaimer is a legal way of saying no thanks.. 

· Can occur in the case of a gift.. but we usually use this term in the concept of intestate or testate inheritance. 

· Refusal of Testamentary Gift Through Intestacy or Will:

· Treats the disclaimee as predeceasing the testator: For the testator’s death only, not for any other death.

· Intestacy Rules Control where Property goes: Disclaimee cannot direct where property goes. Thus, if disclaimee had issue, issue would step into his shoes.

· Example: H and W have child A. H dies. W gets all CP, but has to split SP with A. If child disclaims property, treated as predeceasing H. If A has no issue: all SP would go to spouse, W. BUT, if A has issue, SP would split between his issue and W per intestacy rules. 

· In order for a disclaimer to be effective.. the disclaimant can have no control over what happens.. you must exert no control.. let the asset fall wherever it is going to fall.. the next logical and legal taker is the one that takes.. post mortem estate planning.. 

· Requirements of Disclaimer:

· (1) Must be in writing; and

· (2) Writing must be executed 9 months of the date of death.

· How to disclaim (CPC 278): The disclaimer shall be in writing, shall be signed by the disclaimant, and shall:
· (a) Identify the creator of the interest.

· (b) Describe the interest to be disclaimed.

· (c) State the disclaimer and the extent of the disclaimer.

· This is antilapse. Under anti-lapse the share will go to issue or under intestacy will pass directly to issue or otherwise be divided among others.

· Disclaimer is all or nothing at common law and in CA. We treat the disclaimer as though you died just before the decedent expired but there are two specific categories.. where we are somewhat more suspect. In these are two circumstances in which courts ignore.. and apply a more rigorous standard.

· Creditors claim.. a claim for taxes.. becomes a super claim..

· The second is a claim that involves medical necessities. 

· CA Disclaimer Exceptions:

· Super-Creditor Rule: Cannot disclaim to avoid payment.

· Disclaimee not treated as predeceasing the decedent in order to avoid paying super-creditors.

· Super-Creditors: IRS, providers of general benefits (Social Security, Medicare, etc.)

· Division Determination Exception: Not treated as predeceased.

· Disclaimer not effective for purposes of determining division of testator’s property (issue where distribution by per capita/per capita generation) – disclaimee not treated as predeceased – i.e. you can’t file a disclaimer to get your kid more than he would otherwise because of your advancement.

· Example: A and B are heirs to D. A has 5 children, B has 1 issue. D dies. A disclaims so that heirs will split D’s estate based on 1/6, instead of splitting ½ 5 different ways.

· Not effective.

· Example: A has 2 kids, B has none. D makes 100k advancement to A during life. D dies intestate leaving 200k. A disclaims because advancement does not count against issue’s share.

· Not treated as predeceased.

· Troy v. Hart
· Under disclaimer treated as predeceasing decedent. It is related back to the moment of the decedent’s death (the disclaimer is retroactive up to nine months of the decedent’s death back to the moment of the decedent’s death).

· In Troy, there were three siblings. One sibling was institutionalized and unable to care for his financial affairs. He was thus receiving substantial governmental benefits to pay for the care because he was otherwise impoverished. If he later inherited assets, the government would take the assets to aid in compensating for the cost of care or the inheritance would make him ineligible for government assistance and he would need to find medical care on his own until he ran out the inheritance and then he would need to requalify for the government benefits. So, the other two siblings understood that the assets which the third sibling would inherit would either jeopardize his care or would instantly evaporate. The siblings met with the brother with a notary and out of the meeting a disclaimer on behalf of the brother was produced. But, because the brother was incompetent, the disclaimer would not be valid. 

· Otherwise, a disclaimer cannot work against the government in the case of medical benefits.

· Drye v. U.S.
· Son of decedent is in heavy debt to the IRS. He disclaims money he is to receive from his mother so his daughter could inherit the assets without the IRS collecting. The daughter then set up a trust to benefit herself and her father.

· The Supreme Court rules that the IRS is a super-creditor and a disclaimer cannot defeat the claims of the IRS. The government, in collection of taxes and recovery of cost of benefits, collects over a disclaimer.
· Further limits on use of disclaimers:

· Cal. Probate Code §282; “Abuse provisions”

· 282 B… if one disclaims his interest after having gotten an advancement… then we don’t not apply the advancement.. we don’t advance the disclaimer to abuse the advancement rules…

· 282b1 also says.. no disclaiming.. to determine where a generational split is..so cant disclaim and then make the generational split at your kids…. .. there will be 2 shares.. will drop directly to kids and divided up equally.  

· Hypothetical:

· M has children A and B. A has one child C and B has nine children. A predeceases M. M passes. B disclaims. Does the division drop down to the second generation?

· NO! Section 282(b)(1) prevents the division from going ten ways. C gets 50% and B’s nine children divided the other 50%.

· Hypothetical:

· M has children A and B. A has children S and T. M advances A $100k. M dies intestate with $200k estate.

· Result: Hotchpot

· $200k+$100k= $300K
$150k for A and $150k for B.
A is less the $100K advancement for a total of $50k. B gets $150k.

· But what if A disclaims the share of the estate?

· When there is an advancement and then the recipient predeceases, the advancement does not count against the issue. But can disclaimer achieve the same result?

· NO! §282(b)(2) prevents this outcome.
“the beneficiary of a disclaimed interest is not treated as having predeceased the decedent for the purpose of applying subdivision (d) of §6409 or subdivision (b) of §6410.”
· Wills: Formalities and Forms A. Execution of Wills 
· Always first keep in mind, must first show that the testator had the capacity to do so.

· Requirements for Valid Will:

· (1) Writing;

· (2) Signature;

· (3) Attestation (witnessed).

· Four primary functions that these 3 requirements serve:

· Ritualistic: Process made to show that something of major significance happening.

· Evidentiary: Want to provide the best evidence of the testator’s intent. Witness makes sure it’s real; helps court understand that this is the document you intended to sign.

· Protective: It is in fact the testator that selected this document from all other documents, and meant to protect the intent of the testator.

· Channeling = Standardization Idea: We want your will to survive challenge and to fly through probate court without any issues so standardizing the process.

· When challenging will, 2 routes to take:

· (1) Testator lacked capacity.

· (2) Attack the defects in execution of the will.
· Approaches to Satisfying Wills Execution: 

· (1) Strict Compliance: Nothing short of absolute compliance will do.

· CA is historically a strict compliance jurisdiction, with some flexibility.

· (2) Substantial Compliance: Close enough that where there is clear and convincing evidence that this is the will that testator wants and that testator substantially complied. A court will deem a defectively executed will as being accord with statutory formalities of the defective execution fulfills the purpose of the formalities.

· (3) Harmless Error: So long as there is clear and convincing evidence that testator intended that document to be his will, then courts may dispense the wills act requirements.

· Testator’s intent is paramount – courts are directed to look only at whether the decedent intended the document to constitute his will.

· In re Estate of Hall: Jim and Betty drafted a joint will together. Jim asked if the will could be effective without having witnesses. There was only one witness, the lawyer. They sign the will. They decide to rip up the old will. They never go back to the lawyer’s office and resign and re- execute. Husband dies. 

· The court admitted the joint will to probate because Betty and Jim believed that it was a final rule.

· Strict Compliance: For a will to be admitted to probate, it must be in strict compliance with the formal requirement of the applicable Wills Act.

· Traditional CL and current majority approach.

· In re Groffman: Lawyer prepared writing for Groffman and he went to friend’s house to get it signed and when he goes asks if friends will sign will. Two friends signed in separate rooms. Each witness acknowledged Groffman’s signature and signed but they didn't do it at the same time, as the statute there required them to.

· Held: Though the will reflected testator’s true intent, adhered to strict compliance in a line of sight jurisdiction and found will invalid.

· Stevens v. Casdorph: Miller was confined to a wheelchair and he was a successful businessman and did a lot of business in this bank – he even owned part of the bank. He went to a notary and asked to sign his will. The bank tellers did sign the will but they were behind the counter so they didn't see Miller actually sign it.

· Held: It was not in compliance with the wills act using strict compliance because tellers didn't see Miller sign it or acknowledge it in his presence.

a) Attested Wills (CPC 6110-6113) 

Attested Wills (CPC 6110-6113):

· CA Requirements for Properly Attested Will – Strict Compliance: In order for a will to be valid, a will shall:

· (1) Be in writing; 

· (2) Signed by one of the following:

· (1) The testator;

· (2) Another person in the T’s presence and at the T’s direction in the T’s name; or

· (3) By a conservator appointed by C to act on T’s behalf

· (3) Witnessed by at least two people present at the same time;

· W’s witness the testator sign the will, or witness the testator acknowledge the signature or will.

· Known as conscious presence, which is the standard in CA.

· Video conferencing does not satisfy presence requirement.

· (4) During testator’s lifetime;

· (5) Signed by the W’s after testator’s acknowledgement or signature; and
· See Doctrine of Delayed Attestation Below.

· (6) W’s understand that the instrument signed is the testator’s will.

See CPC 6110

(a) Except as provided in this part, a will shall be in writing and satisfy the requirements of this section.

(b) The will shall be signed by one of the following:

(1) By the testator.

(2) In the testator's name by some other person in the testator's presence and by the testator's direction.

(3) By a conservator pursuant to a court order to make a will under Section 2580.

(c)(1) Except as provided in paragraph (2), the will shall be witnessed by being signed, during the testator's lifetime, by at least two persons each of whom (A) being present at the same time, witnessed either the signing of the will or the testator's acknowledgment of the signature or of the will and (B) understand that the instrument they sign is the testator's will.

(2) If a will was not executed in compliance with paragraph (1), the will shall be treated as if it was executed in compliance with that paragraph if the proponent of the will establishes by clear and convincing evidence that, at the time the testator signed the will, the testator intended the will to constitute the testator's will.

(1) In re Estate of Stoker
· Stoker had a will and trust which left the bulk of his estate to his ex-wife and his girlfriend. He wanted to change his estate plan and had two friends over. One of the friends wrote a document under the testator’s instructions revoking the previous will and trust and giving everything to his two children. He then urinated on the will and trust documents and placed them in the fire.

· Can this new writing be probated as a valid will? But, this is not a valid holographic will because it was not in Stoker’s handwriting as required. But, the proponents of the new document were able to invoke 6110(c)(2) and the court probated the will. It was shown by clear and convincing evidence that the testator intended this document to be his will because of the destruction of the old documents and the presence of his two friends.

· Doctrine of Delayed Attestation: Lax Requirements for when and how witnesses must sign testator’s will, can be delayed:

· (1) Presence: Witnesses must be present at the same time when T signs or acknowledges;

· Do not need to sign in the presence of the other W’s or the T.

· Two Types of Presence:

· Line of Sight (Groffman and Casdorph): If you were looking, must have been able to see person signing – didn’t have to see them signing, but must’ve been able to see them signing from where you were standing.

· Under line of sight, if signer’s back is to witness (Ex: Sliskovich signing will on white board and we are witnessing it behind him), then line of sight rule is not satisfied because could not actually see him sign the paper.

· Conscious Presence (CA): Testator comprehends that witness in the act of signing and vice versa.

· Looking at the whole set of circumstances surrounding the execution.

· CA requires both witnesses be present at same time when testator signs (applying conscious presence standard), but witnesses do not have to sign in the presence of testator or each other.

· (2) Sign Before T Dies: Can sign at any time before T dies;

· CA Rule: Witnesses can sign separately at a reasonable time after execution, so long as they sign before testator’s death.

· (3) Memory of T Signing: Can sign at any time as long as they remember testator signing/acknowledging.

· CA Harmless Error Attestation Rule:

· Attestation Defect – Look at T’s Intent: Where will was not executed according to the proper attestation requirements in elements 3-6 (presence at same time, witnessed or acknowledged), will be treated as valid will if:

· (1) Proponent of the will establishes by clear and convincing evidence that

· (2) At the time T signed the will,

· (3) T intended for the will to be the T’s will.

· What May Be Considered Clear and Convincing Evidence:

· Witnesses that can testify that T mentioned that the will was supposed to be the will: “This is my will…”

· Witnesses that can show that testator was of clear mind.

· What Will Be Considered a Valid Signature: Anything that you intend to be your signature qualifies as your signature.

· Whatever was Intended: 

· Whatever the signer intended to be his/her signature is their signature (any mark).

· Example: T is sick, signs the letter “X” on his will. Will be considered a valid signature since T intended for this to be his signature.

· Wet Signature Only.

· Electronic signing of a will not permitted.

· Video wills also not permitted.

· CA – Assisting the Testator in Signing: All of the following steps must be followed in order for the testator’s signature to be valid:

· (1) Presence of a Witness: A witness must be present to the testator or somebody on behalf of the testator making the mark; 

· (2) Witness Handwrites the Marker’s Name: Witness handwrites the name of the person making the testator’s mark under the mark;

· (3) Witness Signs and Handwrites Own Name: Witness signs the document and handwrites his name under his signature;

· May Assist, But Not Supplant: Assisting is always okay so long as you are assisting and not supplanting/imposing your will.

· Examples of Assistance: Assisting in holding the pen, holding testator’s hand to help make signature.

· Note the fine line that exists for assistance: New wife helps husband sign will giving her everything because he is sick and keeps dropping the pen. Court rules that husband was trying not to sign the will.

· CA courts apply substantial compliance for purposes of interpreting the civil code for authentication of marks.

· If you die mid-signing, strict compliance, because the idea is that you didn't intend to die mid-signing.

· In re Estate of McCabe allowed an “X” with the testator’s name typed underneath to serve as a proper signature. The court said the parties had substantially complied so the signature was valid. But, this case was narrowly limited to allow substantial compliance to the signature requirement of CCP §17.

· CCP §17; A signature or subscription includes a mark so long as someone else signs name as witness. Three step requirement:

· Testator signs with mark

· Witness writes the name of the individual near to the mark

· Witness signs and writes the witnesses name as the person who wrote testator’s name under the mark.

· Taylor v. Holt
· Computer composed will. In presence of two witnesses, he typed in cursive his signature, printed it and had the two witnesses sign. He also had the document notarized. The issue was that the testator never put pen to paper. In California, mechanical pens, stamps, prints, etc., do not satisfy. It would be too easy to forge. In Tennessee, a signature means “any other symbol or methodology executed or adopted by a party with intention to authenticate a writing or record, regardless of being witnessed.”

· Order of Signing: When Matters. Generally, testator must sign or acknowledge the will before the witnesses attest. In California it is witnesses signing first is allowed as long as it can be shown that the signatures took place as part of the same transaction (delayed attestation is still allowed for longer).

· Ceremony Approach (Modern Approach): So long as no one leaves the room when the signing occurs, then we don't care about the order of signing.

· In CA: The When and not the What Matters: 

· Signatures can appear anywhere on the will.

· Provisions added after the witnesses sign are invalid.

· Remember: Harmless error does not apply here, only applies to attestation, not signatures.

· In re Colling: Colling made a will in a hospital a few days before death. He signed in the presence of his roommate and a nurse. While signing, the nurse was called away. She returned and the witnesses signed. There was only one witness to the entire signature. When she returned, the roommate and the testator acknowledged their signatures.

· Does the witness seeing part of the signing satisfy? The later acknowledgement did not satisfy. When roommate signed, he witnessed the signature. When the nurse signed, she witnessed the acknowledgement. If failed because the rule required two witnesses to either the signature or the acknowledgement. Not a witness to the signature and a witness to the acknowledgement.

· California does not follow this order of signing rule. So long as the court is satisfied that there was no fraud, the will can be probated.

· Subscriptions and Addition After Signature

· What do we do with the stuff after the testator’s signature?

· California does not require the testator sign at the foot or end of the document or that the witnesses subscribe.

· The question then becomes whether the material was present when the will was signed and witnessed or was it added? If it was added afterwards, it will not be probated and will be ignored. Unless the added material can qualify as a new will or codicil, it will be ignored. If the witnesses testify that the material was there, it will be treated as part of the will.

· At common law, anything beyond the signatures was ignored.

· Interested Witnesses and Purging Statutes

Extending a writing bwyond printed Page: 

· Computer printed script signature.. generally speaking, ca does ntot recognize electronic, or digital media for satisfying the written requirement.. 

· Rue case: case in Quebec.. testator left a suicide note.. directing the police.. to an envelope. Market.. this is my will.. unsigned digital file. In most JDX.. would not occur in CA.. need more than that. 

· Video Wills: we have not accepted video as a sufficient medium either.. largly bc video can be manipulated.. can be artificially creted.. not enough comfort to accept these sorts of things… 

· Qualifying Witnesses:

· What do you call an extra witness? Super numerary*** 

· Estate of Morea: There were three witnesses to the will. The notary was disinterested but the friend and son were interested. Son would have gotten less under this will than he would have under intestacy.

· Held: Since the son would have gotten less under this will than intestacy, and after comparing the two found son would get lesser amount, they allowed the will.

· CPC 6112 – Interested Witness Creates Rebuttable Presumption: If a will makes a devise to one of the W’s, and there are not at least 2 other disinterested W’s, then a rebuttable presumption created that interested procured by fraud, duress, menace, or undue influence.

· Only an issue where only 2 W’s and one is interests.

· Affirmative burden on the W to rebut.

· Consequences of Failing to Rebut: Look at W’s distribution as if will did not exist – interested W takes in proportion that does not exceed the share of the estate that would be distributed to the W if the will was not established.

· Includes looking at a prior will (what W gets in new will compared to old will) or, if none exists, what W would be entitled to under intestacy.

· Example of Successfully Rebutting the Presumption: Interested W in the new will receives less than in the prior will. Would be in the W’s best interest that the new will fail because would be receiving more.

· Other rules:

· Interested witness could not witness and would be treated as not having witnessed. Therefore, a will, otherwise valid, could not be probated if there were not two disinterested witnesses.

· An interested witness would be purged from taking any benefit.

· An interested witness would be purged from taking any benefit above what he stood to inherit by intestacy.

· California disinterested witness rule: not going to invalidate, not going to purge entirely. Look to intestacy and other estate planning documents and purge excess over what the interested witness stood to take in intestacy and by other documents.

· California Probate Code §6112: a modern purging statute

· Any person generally competent to be a witness may act as a witness to a will

· A will or any provision thereof is not invalid because the will is signed by an interested witness

· Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence. This presumption is a presumption affecting the burden of proof.

· If a devise made by the will to an interested witness fails because the presumption established by subdivision (c) (number 3) applies to the devise and the witness fails to rebut the presumption, the interested witness shall take such proportion of the devise made to the witness in the will as does not exceed the share of the estate which would be distributed to the witness if the will were not established (intestacy if no other will, old will if there was one).

Relief – Curative Doctrines: 

· Misdescription Doctrine: If can show misdescription or error, will strike it. If there is enough left to give effect to the will, then will give effect to it. 

· Ex: 4645 Willis House to Luba; if actually owns 4647 will strike out the number and if can determine Willis house, will give effect. 

· Under the misdescripion doctorine: we wont change one bit of punctuation.. but we will strike the miss description.. and see if we can affect the statement. So we strike themisdescription……..!!! This is a rule of contruction.. not a tool for us to validate something that was never a will to begin with. 

· Pavlinko & Snide: Both involved mirrored wills of husbands and wives who accidently signed the others’ will. In Snide the court found the wills valid, the court in Pavlinko was not willing to accept the mistake. It came down to the value the court placed on testamentary intent.

· In re Will of Ranney: First major case to adopt the substantial compliance approach to correct a will that was made invalid because of a defect in the self-proving affidavit. In re Will of Ranney
· A one-step self-proving affidavit combines the language of an attestation clause with that of a self-proving affidavit so that the testator and the witnesses sign the will just once, simultaneously executing it and swearing under oath as to its due execution. A two-step affidavit states that the will was already executed in compliance with the Wills Act and is meant to be signed after the testator and the witnesses execute the will itself.

· Here, the testator’s lawyer meant to include a one-step affidavit but accidentally included a two-step affidavit, so the witnesses never actually signed as witnesses. Despite not having the witnesses, the court said the will substantially complied and probated it. The affidavit satisfied substantial compliance as to the witness signatures because there was clear and convincing evidence that witnesses were present and there was no fraud. THIS WAS A BREAKTHROUGH. 

· Will of Ferree: Guy committed suicide, right before, got a preprinted will form, signed name on his will and got it notarized.

· Held: He did not substantially comply with wills act. Even if notary treated as a witness, there would still only be one witness rather than the required 2. 

· **Court narrowed the substantial compliance doctrine by saying that the failure to have two witnesses was simply not acceptable.

· In re Estate of Hall: H executed a will and then him and his wife worked with their attorney on preparing a joint will. During a meeting with their attorney to review a draft of the Joint Will, they marked it up with various revisions and agreed that the draft will as revised was an accurate statement of their testamentary plan. Since their attorney still needed to draft the final copy, H and W asked him if they could execute the draft in the meantime to ensure that their testamentary scheme was protected. The will was notarized by their attorney without any other witnesses. H asked W to destroy the original will. W offered the joint will for probate and one of James’ daughters from a prior marriage, objected to probate of joint will and offered original ill for probate. 

· Held: A will that was not witnessed by two people who sign the will as witnesses may still be probated if the proponent of the will establishes by clear and convincing evidence that the decedent intended that will to be his or her will.

· Introduces the harmless error view – testamentary intent is controlling.

THE TRANSITION THUS FAR: In this series of cases.. the transition from strict compliance to substantial compliance.. the unformed nature of the doctorine.. shows there are limits.. on to hall. Where we have full flower.. allowing courts to disregard statutes to the extent that tehre was clear and convinving evidence.. the last case it he sequence… the estate of Mcool.. 

· Macool: Couple is married for forty years, she didn't have children, but she raised his seven. They had a will together, when he died, she brought a handwritten note to change her will. the lawyer drafted the will with the word “rough” on top as in rough draft. She died after.

· Held: Because didn't show clear and convincing evidence that she intended this to be her will, it wasn’t. She didn’t actually review the document in question and thereafter expressed her final assent to it.

· The court in a harmless error jurisdiction still refused to probate the draft of T’s will.
· Court says.. if she had a chance to review it, and if the document met her goals… the court would have allowed it to survive… Court says that executed is not the same.. as assigned.. the writing need not be signed in order to be admitted to probate.. says we can dispence with SIGNATURE!!!!! As long as there is clear and convinvg evidence of intent.. Says you can waive.. can waive signature.. Was not what happened in this case, however.. no clear an convinvg intent. In other words.. this is DICTA. 

· This case is a UPC jdx… so this a true harmless error jdx. Not only can we waive witnesses. But can also waive signature. 

· CPC § 6111.5 – Extrinsic Evidence; Admissibility: Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to Section 6110 or 6111, or to determine meaning of a will or a portion of a will if meaning is unclear.

· The lost will doctrine: SO long as you can adequitly prove up the terms of a will. How do you do it? You’ve got to show the lawyer that drafted it.. as long as you can reconstruct the terms of the document. We will probate the lost will.. can we establish the terms of the document sufficiently 

· What I the burden that the proponents must how? Clear and convincing evidence… 
b) Holographic Wills 
· Holographic Will: A will by the testator’s hand and signed by the testator; witnesses are not required.

· CL: Had to be totally in handwriting of testator, signed and dated.
· CPC 6111: An alternative way to create a will; attestation from witnesses are not needed when all of the following requirements are met:

· (1) A Writing;

· (2) Material Provisions of the Will are Handwritten by the Testator; [THE WHO AND THE WHAT]
· The who and the what of the will = Material Provisions.

· Everything else on will can be preprinted/on commercial forms. 

· Note: T is allowed to make edits up until death as long edits are made in T’s own handwriting.

· See Estate of Gonzales (below).

· NOTE this is a departure from common law bc if there was anything at CL that was not in the hand of the testator than it was invalid. 
· (3) Writing is Signed by the Testator (Signature rules that apply for attested wills also apply here);

· (4) Writing Shows Testator’s Testamentary Intent: Anything that shows that the testator intended for the document to be his/her will (writing that shows how property should be disposed of);

· Any statement of testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will.

· Different Ways to Show Testamentary Intent:

· (1) Statements in the holographic will in the T’s handwriting.

· Example: “If anything happens to me, keep this letter.”

· (2) Statements set forth as part of the commercially printed form will.

· Example: Top of preprinted form is titled: “Last will and testament.” 

· Note: Commercially printed language can only be used to determine testamentary intent.

· (3) Any extrinsic evidence outside of the will showing that T intended the holograph to be a will.

· In Re Kimmel’s Estate: Father wrote in broken English a letter saying that it is going to be cold winter and “if enny thing happens…” It shows evidence that he meant for the letter to determine who gets his stuff when he dies. Also wrote, “keep this letter” showing that he felt like it had extra importance and different from other letters. “When the time comes.”

· Held: There’s a clear expression of intention that this piece of paper was supposed to help his kids figure out who gets what when he dies.

· We are looking for that the testator had the intent for the document to take effect after death. In the Kimmel Case “keep it should something happen” is evidence that he meant this document to apply after death. Forward looking. 

· HYPO: Woman came to lawyer who drafted her will before and she brings a 5x7 note with spirals torn and tells lawyer that this is how I want my estate to go. Here, there is a writing, material provisions and everything in testator’s hands, not dated. Lawyer says ok and staples it to her file. 

· Here, doesn't show testamentary intent because the woman didn't mean for this torn piece of paper to be her will. She was meeting with lawyer to go over documents in connection with probate so she was savvy in business. Court said no because these were instructions to her will which unfortunately he did not follow so it's a malpractice but not a proper will. Court concluded she knew how to make wills and therefore it was a direction to lawyer and not a will. 

· Extrinsic Evidence – In Re Estate of Kuralt (Outlier – Not Followed): Famous guy with family made a perfect holographic will in 1989 giving property to his mistress but 97’ letter said lawyer in the future to make sure she will get the house. Court admitted letter to probate and they gave her Montana property.

· Kuralt executed a holographic will bequeathing property in Montana to his mistress Shannon, on May 3, 1989. He sent this to her. On May 4, 1994, Kuralt executed a formal, attested will which mentioned nothing of the Montana property. Everything was to go to his wife though. On April 9, 1997, Kuralt deeded interest in part of the property to Shannon. He planned on deeding the rest later, but became ill. On June 18, 1997, from the hospital, Kuralt sent Shannon a letter which stated “I’ll have the lawyer visit the hospital to be sure you inherit the rest of the place in MT. If it comes to that.” It was signed with the letter “C.”

· Historically the notion of testamentary intent is answer to question did they intend this piece of paper to be the will. Here, clearly the letter wasn't the will because needed to do more but court allows it and said its clear to us that he wanted mistress to have the cabin.

· This is a big deal.. because its essentially Is saying without a document but with the intent.. that this allows for testimentory INTENTIONon which to base a decision. 

· Cal. Probate Code §6111.5 “Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to section 6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear.”

· Could a will like the one in Gonzalez be probated under the harmless error rule in California? §6110(c)(2) says we can do without witnesses as long as we can show by clear and convincing evidence that the testator intended that document to be his will at the time of execution.

· Holographic Will Dated? – Not required but undated may lead to problems.

· Inconsistent Wills & Undated Holograph Risk: Where 2 or more wills exist, and there are inconsistent provisions in the wills, and the holographic will is undated, the holographic is invalid with extent to the inconsistent provisions unless it can be proven that the holographic was executed after the date of the other will.

· NOTE CA does not require that aholograph be dated.. unless there are (1) 2 documents.. if there is 2 holographic wills withi inconsistancies.. the inconsistancies are ignored in both documents. If you are incmpitant at any point.. the date is assumed to be made while incompitant.. 

· Testamentary Capacity Risk: Where testator may have lacked the testamentary capacity at any time at which the holographic will may have been executed, then the will is invalid unless it can be proven that it was executed at a time when the T had testamentary capacity. 

· Thus, undated holographs opens one up to having to prove when it was created if challenged.

· Pre-Printed Will – Estate of Gonzalez: Gonzalez had two preprinted will forms and made one will sloppy (and signed it but had no witness signatures on it) and wanted to transfer it onto the second “clean” one, which both witnesses had signed. He never transferred the material over but his bro and sis showed original one that he signed, but the clean one had witness signatures with nothing else on it; the sloppy draft had the testator’s signature on it.

· Held: That can be a valid holographic will because material provisions in his handwriting.

· It is not a valid attested will because the witnesses did not sign the document. But, it can be probated as a valid holograph. The issue becomes how much of the writing needs to be in the testator’s hand. This court decides that the pre-printed material and the handwritten provisions may be considered together.

· Courts have concluded that we can look t testimentory intent*** in the prepreinted to find a holograph. 

· Court is requiring.. that any statement of testamentary intent may be set forth either.. as in writing of the testaters own writing.. or by looking at the intent through a pre printed will. 

· Cal. Probate Code §6111(c) “Any statement of testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will.”

· Examples of Holographic Wills: Farmer is riding on a tractor and crashes. Knowing he does not have much time left, takes out a knife and carves out on the side of the tractor “Leave all my property to my son,” and signs.

· This will be a valid will so long as all requirements are met.

· Lack of Capacity: If at any time.. if you lacked capacity.. an unsigned holograph is presumed.. to be written.. during the period of incapacity would therefore be invalid..  .. so if not dated.. a potential conflict is.. A POTENTIAL CONFLICT..

· Deputizing: With a Holograph… only you can sign.. for a regular will youc an deputize.
· B. Revocation of Wills 
· How it Works:

· Wills have no legal effect until you die. Thus, can change will at any time before you die.

· Revocation is a testamentary act.

· Must be wills act compliant – attested/holographic rules must be followed to be effective.

· Remember: Harmless Error for Attestation.

· Timing – When it Becomes Effective: Immediately, as long as it complies with wills act.

· A will can be partially revoked, or revoked in part. 

· Ways to Revoke a Will:

· (1) By Writing;

· Through Inconsistency: Later writing does something inconsistent with the earlier writing; or
· Explicit Revocation: Express statement of T’s intent to revoke.

· **Also can have partial revocation (codicil) or revocation of entire will. 

· (2) By Physical Act: Some defacement to the face of the will;

· (3) Presumption of Revocation; or
· Lost Wills Doctrine (See below)
· (4) Dependent Relative Revocation and Revival.

· What Can Be Revoked:

· Whole or partial revocation of a will allowed.

· Example: Will 1: Blackacre to X, residue to Y. Will 2: Everything to LLS.

· Will 2 revokes will 1 in whole.
· Three types of gifts that can be made in a will: 

· Specific requests: this is a specific piece of property.. that are designated to a specific person. 

· What happens to a failed specific request? 

· Second type: is a general request—this usually refers to thigns that are pecuniary in nature.. 

· Residuary estate.. can give to anyone you want.. you usually give the residuary.. to your kids.. if a specific request.. if it cant be satisfied.. then it drops to the residue.. 

· If a general request fails.. it drops to a residue… the traditional notion is intestiacy.. 

· What happens whe a later document has a residuary clasue: The clear majority says that.. whenever you put a residuary request.. it blows up anything that eas made before. This is deemed to be an inconsistency! 

· If there are two free standing wills with no residuary claims? If two separate free standing wills… you probate both of them.. if no residuary claim…. 

a) Revocation of Wills by Writing or Act (CPC 6120-6124) 

(1) Revocation of Wills by Writing (CPC 6120-6124):

· Revocation by writing requires a new wills act complaint writing (i.e. cannot just write “I revoke my will”).

· Different Ways to Revoke by Writing:

· (1) Through Inconsistency; or

· (2) Explicit Revocation.

· Note: Must comply with the wills act for attested or holographic wills.

· Codicil: A partial revocation of an underlying will in writing that changes part of underlying will without completely revoking.

· Codicils Must Comply with the Wills Act. Otherwise, will not partially revoke underlying will.

· The writing can be either formally attested or can be a holograph. 
· Codicils are treated as a re-execution of the will.. it brings the original will to current.. codicils can be used to clean up certain problems with an underlying will. The CLASSIC example is an interested witness problem. 

· Revoking a Codicil: If you revoke a codicil does not impact the underlying will. However, if you revoke a will, it will revoke all subsequent codicils to it.

· Cal. Probate Code §6120 “A will or any part thereof is revoked by any of the following:
(a) A subsequent will which revokes the prior will or part expressly or by inconsistency.
(b) Being burned, torn, canceled, obliterated, or destroyed, with the intent and for purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction.”
NOTE: Revocation must also apply with the wills act, but it UNLIKE creating a will.. is effective immediately. Compared to starting a will.. it does not apply until you die.

NOTE: A writing can globally revoke multiple live wills. Per duplicate originals CPC 6121

(2) Revocation by Physical Act:

· Requirements to be Valid Physical Revocation:

· (1) Defacement on its Face: Some physical defacement (tearing, burning, marking out, obliterating) of the original will applied on the face of the will;

· CA Traditional Model: Destructive has to be on the front of the will rather than the UPC anywhere with clear and convincing evidence.

· (2) Intent by the Testator: Testator had the intent to revoke when physically defacing the will; 

· Example: Accidentally tripping with will in hand, and having will fall into a paper shredder does not equal an intent to revoke.

· (3) Defacement to the Original Will: Physical act occurs to the original copy of the will, NOT a copy; and

· Invalid physical revocation if is only a copy of the will.

· (4) Act Performed by the Testator or Authorized Third Party.

· The testator performs the physical act to the writing; or

· A third party performs the physical act on behalf of the testator when:

· The testator is present at the time the act occurs; AND

· Telephonic presence does not count

· At the direction of the testator.

· Thompson v. Royall: Sept. 4 Kroll signed a will types on five pages and added a codicil on the 15th. On Sept. 19, she told her atty. to destroy both. Instead of destroying the will, she decided to retain it as memoranda in case she decided to execute a new will. Attorney wrote on the back “This will null and void”; she signed that statement, she died before they could get around making changes to the will.

· Held: The will was not revoked. To revoke by writing, must have a new wills act compliant writing (either new attested will or new holographic will). Standard: The destruction must impact some portion of the writing of the will – the written statement on the back of the will raises the question of whether that qualifies and here, court said no – applied strict scrutiny – required that the revocatory act appear on the face (i.e. front) of the document.

· Testator wrote a will and a codicil and in an attempt to revoke both wrote on the reverse side of the codicil and on the coversheet to the will that they were both null and void. This was done with the aid of a lawyer, but the revocation notations were not witnessed.

· Had the will been revoked by the notations? No. If a revocation is by writing, as it was here, the revocation must comply with the wills act. It is clear that the testator was trying to revoke. But he did not comply with the wills act, so the revocation was not valid as a revocation by writing.

· CA seems to follow the common law approach – CA courts hold that revocatory act must be applied to face of doc and some destructive act must occur.

· Where One or More Duplicate Original Exists – CPC 6121: Revoking one by physical act revokes them all.

· Where (1) physical defacement made on face of one of the duplicate original wills, (2) with the intent to destroy, (3) by the testator or by third party in presence by T’s direction, (4) the will (and the duplicate not destroyed) is revoked.  

· If there is simply just a lost will, we don’t know if it was destroyed or not, and thus will assume it was just lost and the duplicate originals live on. 

· In re Estate of Stoker- Needs to be the operative copy 
· Stoker had a will and trust giving the bulk of his estate to his ex-wife and current girlfriend. He decided to revoke it and had his friend write a new will which he signed. He then urinated on it and lit on fire a copy of the trust and will documents. The wife and girlfriend attempted to have the will and trust documents they had probated.

· Was the old will revoked? Yes, by writing. A physical act must be applied to the original document. Here, the new writing expressed intent to revoke. But, it was not a valid, attested will and it was not a valid holograph. So, the court applied 6110(c) which allowed for forgiveness of the witness issues where there was clear and convincing evidence. The old estate plan was revoked and the new will was probated.

· Harrison v. Bird
· Attorney was called by client to revoke a will. The attorney had possession of the will and in response to the phone call took the document, tore it into four pieces and then mailed the pieces with a cover letter indicating what he had done to the client. At the client’s death, the cover letter and envelope were found, but the pieces of the will were unable to be located.

· Was the will revoked? Revocation was improper, but inability to find it after she died lead to a presumption that the will was destroyed and revoked. The will was presumed revoked and not just lost because intention to destroy was clear.

· Now there is a rebuttable presumption of revocation. How do you fight this? The LOS WIULLS DOCTORINE

· Will or Codicil?

· A codicil is essentially a partial revocation in writing. 

· Why it’s important to distinguish between wills and codicils:

· Revoking a codicil does NOT revoke the underlying will.

· Revoking the underlying will DOES revoke the codicil.

· Ex: #1 says everything to LLS & #2 says I give my car to X: #2 leaves us something (i.e. does not completely subsume #1 – they operate together) to do so codicil. 

· Ex: #1: I give all to LLS; #2: I give my car to A, everything else to LLS – there’s nothing else to give so #2 treated as new will – revocation by inconsistency (no express revocation of #1, but by purporting to give all property away, taking action inconsistent with will #1).

· General Rules on How to Distinguish Where there are 2 or More Testamentary Documents:

· Will Before Codicil: Generally, first document is a will, and the documents occurring after are codicils (can’t have a codicil unless have a will).

· General Rule – Residuary Clause = Will: A residuary clause is a temporal hint of a new will, not a codicil.

· Inclusion of residuary clause is usually indicative of a will.

· Note: Subsequent Residuary Clause subsumes prior will.

· Example: Doc 1: I give my car to LLS. Doc 2: watch to F, residue to GW. 

· Doc 2 is completely operative, subsumes the prior gift given in Doc 1.

· Specific Gifts: Codicil generally identifies a certain gift to give that partially changes the will, but allows the prior document room to operate.

· Examples of Will/Codicil:

· HYPO 1 – Subsequent Residuary Clause: Doc 1: “I give everything to LLS.” Doc 2: “I give car to X, residue to LLS.”

· Subsequent residuary clause subsumes first document. Document 2 = will, document 1 = completely revoked.

· HYPO 2 – Doc 2 Pulls Out Specific Gift: Doc 1: “I give everything to LLS.” Doc 2: “I give car to X.”

· Doc 2 identifies a specific item to pull out of document 1, acts as a partial revocation. Still leaves room for Doc 1 to be operative. Thus, Doc 1 = will, Doc 2 = codicil.

· HYPO 3 – Independent Wills: Doc 1: “I leave my car to LLS.” Doc 2: “I leave my watch to F.”

· Both are independent wills. Everything that is not the car or the watch will pass through intestacy.

· HYPO 4 – Revocation of Codicil: Doc 1: “I leave $1k to ABCD, residue to LLS.” Doc 2: “I leave to $1k to E.”

· Residuary clause is indicative of a will. Doc 2 provides only to add to Doc 1, looks to be a codicil.

· T then properly revokes document 1, what happens?

· Both the gifts to ABCD AND to F are revoked. Why? Doc 2 was a codicil, thus, when a will is revoked, the codicil is also revoked.

· Alternative: T properly revokes the gift to F only, what happens?

· Revoking a codicil does not revoke underlying will. ABCD still would take upon T’s death.

· Revocation by Presumption of Destruction: Occurs when a will for the decedent cannot be found at the time of their death, we will presume that it has been destroyed.

· CPC 6124: If the testator’s will was last in the testator's possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator's death, it is presumed that the testator destroyed the will with intent to revoke it. This presumption is a presumption affecting the burden of producing evidence.

· Presumption that will has been destroyed is created when all are present:

· (1) A will can last be traced to testator’s possession; 

· (2) Testator had full mental capacity throughout possession; and

· (3) At testator’s death, the will or a duplicate cannot be found.

· Presumption can then be Rebutted: Party must show a plausible alternative for why the will cannot be found (very low threshold).

· Example 1: I take my will home with me, place it in my drawer, and then my house burns down, killing me. Plausible explanation for why the will cannot be found? 

· House burned down, taking the will with it.

· Example 2: I die, first person who enters the house after death is my disinherited child. Plausible explanation? 

· Child took the will in attempt to have will pass through intestacy and share in my estate.

· Once Presumption is Rebutted, Lost Will Doctrine is Invoked:

· Only question remaining is to determine what the terms of the lost will are.

· Determine terms by offering extrinsic evidence:

· Have paralegal testify who typed up and remembers the will.

· Find a copy of the original will.

· Notes showing what T intended to be in will.

· Any extrinsic evidence can be used.

· Effect on Presumption Where Duplicate Original Exists: Only applies if neither duplicate original can be found.

· Where one of the duplicate originals can be found, presumption of destruction does not apply.

Can you partially revoke a will by physical act? 

· In the common law.. we didn’t recognize a partial revocation by physical act. If something was struck out it fell to intestacy. 

· Modern trend, however, is if three is a residual clasue, then what is struck out goes to residual. 

· Cal. Probate Code §6120 - “A will or any part thereof is revoked by any of the following…”

· Old approach: Cant even allow for the increase of a residuary approach. Goes to intestacy. 

· Mode and majority approach: can revoke and then increase a gift in the residue. THIS IS OKAY. 

· Now can you increase a non -residuary gift? No we cannot increase a non residuary gift.. without partial revocation… 

· But consider that there may be a valid holographic will. If someone crosses something out. ASK THIS QUESTION. WHEN IS A HOLOGRAPH CREATED FROM MARKS?
b) Revocation by Operation of Law
(Moved here for clarity.)
· Life Insurance: The ONLY way to revoke a life insurance policy is to follow the procedures the company lies out in the contract – no exception.

· CPC 6122: In re Probate Property: (Applies only to Testamentary Transfers – Not Rebuttable)

· (1) Divorce/Annulment Creates Irrebuttable Presumption: Unless the will expressly provides otherwise, a divorce or annulment revokes all of the following devises to a former spouse: 

· Gifts;

· Power of attorney appointment to the former spouse; and

· Nominations of executor, trustee, or conservator.

· Example: “I want everything to go to my spouse, whether or not we are still married.”

· Gift not revoked, since devise expressly provided to be given to spouse regardless of divorce. BUT if devise said: “I want my house to go to my spouse,” and then you divorced, gift would be revoked.

· Irrebuttable Presumption – Only Look at Will’s Terms: Surviving spouse would not be able to argue against or bring in extrinsic evidence, only look at the terms in the will.

· (2) Savings Clause Remarriage Exception: Where couple is (1) married, then (2) divorced, then (3) the couple is re-married, the devises to the spouse are revived in the will upon remarriage.

· (3) Devise in Will to Surviving Spouse’s Relatives Not Revoked: Devises to surviving spouse’s relatives, even if divorce or annulment occurs before death, will still be granted.

· Example: “I give all to W if she survives me, and if not, then to C.” C is W’s cousin. H and W get divorced. Then H dies. What happens?

· Grant to W is revoked, but grant to C remains.

· (4) Doctrine of Omitted Spouse = Presumed Oversight: Where a will is silent as to the spouse, will presume that this was an accident/oversight, NOT an intent to disinherit. Spouse will receive her intestate share.

· Example: H creates a will before marriage, then gets married to W, then dies before updating the will to make a provision for W.

· W will take according to her intestacy share.

· (5) Omission of Children in a Will Rebuttable Presumption: Where children are not named in a will, rebuttable presumption created that children were left out by mistake, not intentionally. Children are given their intestacy share.

· Example: H makes a will, then has kids, then dies before making any provisions for children.

· Kids take according to intestacy laws

· Cal. Probate Code §5040 -- extends some of the traditional wills rules (see §6122) to other forms of nonprobate transfers.

· Fairly recently the CA legislature.. has undertaken to expand the scope of the wills rule.. 6122.. revocation by operation of law applies STRICTLY to wills. But now look at section 5040.. the NEW RULE.. There are two version of the revocation by law doctL .. one that applies to wills specifically 6122.. and one that applies to everything else.. 5040.. 

· “Except as provided in subdivision (b), a nonprobate transfer to the transferor’s former spouse, in an instrument executed by the transferor before or during the marriage or registered domestic partnership, fails if, at the time of the transferor’s death, the former spouse is not the transferor’s surviving spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage or termination of registered domestic partnership. A judgment of legal separation that does not terminate the status of spouses is not a dissolution for purposes of this section.

· Subdivision (a) does not cause a nonprobate transfer to fail in any of the following cases:
(1) The nonprobate transfer is not subject to revocation by the transferor at the time of the transferor’s death.
(2) There is clear and convincing evidence that the transferor intended to preserve the nonprobate transfer to the former spouse.
(3) A court order that the nonprobate transfer be maintained on behalf of the former spouse is in effect at the time of the transferor’s death.

· …(e) As used in this section, “nonprobate transfer” means a provision, other than a provision of a life insurance policy, of either of the following types:
(1) A provision of a type described in section 5000.
(2) A provision in an instrument that operates on death, other than a will, conferring a power of appointment or naming a trustee.”

· Life insurance is a matter of contract so if you want to change the recipient of the benefit, you must do so with the company.

NOTE That 5040 is rebuttable. 6112 is not. 

· Non-Probate Transfers Fail if Divorce/Annulment Occurs but May Be Rebutted: Non-probate transfers to former spouse fail if at the time of the transferor’s death the former spouse is not the surviving spouse due to divorce or annulment.

· Exception to General Non-Probate Rule:

· Non-probate transfers will not be revoked if:

· (1) The transfer has already occurred;

· Gift made during lifetime.

· Transfers made by divorce settlement.

· (2) The transfer to the surviving spouse is a life insurance policy;

· (3) Clear and convincing evidence shows that transferor intended to preserve the non-probate property for the surviving spouse (i.e. rebuttable).

· Where couple held property as a Joint-Tenancy: Upon divorce, property converts to a tenancy in common by operation of law.

· Inter vivos trust will also be revoked.

· HYPO: In T’s will, gives everything to wife if she survives and if not, to C. C is wife’s child from a prior marriage. T & Wife divorce.

· Wife’s gift revoked by operation of law upon T’s death. In CA, C is not carved out. 5600 applies only to spouse, and not other members of the family. 

c) Dependent Relative Revocation and Revival
(Pay attention to the introductory paragraph on page 229 and to the material in Note 1 on page 233.) 

· DRR is about bringing a gift back. Revival is bringing a will back. 
· What is revival? Revival is found when there is: 

· Valid revocation

· Revive if intent to revive

· The only question is, here do we look for evidence of intent? It depends on how the earlier will was revoked.. so if the revocation is by writing.. we look in the new writing.. But if it was on act.. then anything comes in.. Including oral declarations.
· Two approaches to revival:

a) Strict: to revive, must execute the will again (not a recognition of revival)

b) Modern: treat the earlier will as revived if the testator intends to revive it. No need to execute because the first will complied with all the Wills Act requirement once. California takes this approach.

· If a testator undertakes to revoke his will upon a mistaken assumption of law or fact, under DRR the revocation is ineffective if the testator would not have revoked the will but for the mistaken belief.

· Cal. Probate Code §6123; Revival
(a) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by acts (revocation by physical act) under Section 6120 or 6121, the first will is revoked in whole or in part unless it is evident from the circumstances of the revocation of the second will or from the testator’s contemporary or subsequent declarations that the testator intended the first will to take effect as executed.
(b) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by a third will (revocation by writing), the first will is revoked in whole or in part, except to the extent it appears from the terms of the third will that the testator intended the first will to take effect.
In this scenario, the second will is revoked by the third will. So, the court will look for evidence of intent in the third document, the express language of the third will. A court will not let in evidence beyond the four corners of the document.
· In re Estate of Alburn
a) Decedent had executed two wills. One in Milwaukee in 1955 and one in Kankakee in 1959. The decedent was unmarried and had no children. The Kankakee will expressly revoked the Milwaukee will in whole. Under American law, the moment the Kankakee will revoked the Milwaukee will, it was destroyed. The decedent later tore the Kankakee will and had the brother scatter the pieces and told her brother that she wanted the Milwaukee will “to stand.” When it comes time to probate a will, three groups appear. One group wanted the estate probated through intestacy, one asked for probate of the Kankakee will and one asked for probate of the Milwaukee will.

b) Is one of the two wills valid? The Milwaukee will is to be probated. The testator’s intent was clearly to bring back the first, Milwaukee, will. The doctrine of revival would apply here, but the state did not recognize it at the time, so the court fit it into DRR because it wanted to revive the will. The mistake? Of law; that she could revive Will 1 by revoking Will 2. But for the mistake would she have revoked will 2? There is no will. This was a failed attempt to revive Will 1 by revoking Will 2 which is a tactic not recognized in the jurisdiction. 

i) The problem here is that DRR focuses on the revocation of the first will and whether its revocation can be ignored. The problem here is that the will she wanted to be valid was not the will she had revoked. So, the court ignored the revocation of Will 2, the Kankakee will, and probated it.

ii) (In California, the Milwaukee (first) will would be probated.)

· What is DRR? When a gift is changed based on a mistake, we look to either revoking the gift or going back to the original gift. 
· If a testator undertakes to revoke his will upon a mistake assumption of law or fact, under the doctrine of dependent relative revocation the revocation is ineffective if the testator would not have revoked the will but for the mistaken belief.
· DRR Basics – How and When It Can Be Used:

a) (1) Valid Revocation with INTENT to revoke: Where valid revocation of a will was made;

b) (2) Based on Mistake: And the revocation was made based on some mistake that is beyond the nature of the testator’s knowledge.

i) Example: Revoking a gift because of a believe that the beneficiary is dead when they are actually alive.

ii) Note: Where revival does not work, use DRR using T’s reliance on revival as the basis for the mistak
iii) What evidence of mistake is allowed? IN CALIFORNIA two different rules. 
(i) If by act, look for failed alternative plan of disposition (evidence of intent for the change; evidence of what the testator is trying to do)

1. Either the testator revoked the will or some mistake caused the revocation and it would not have otherwise been revoked.

(ii) If by writing, the mistake must be expressed in the terms of the new will (cannot look beyond the four corners of the new will for mistake)

c) (3) Causation: And it can be shown that but for the mistake, T would not have revoked.

d) (4) Consider the Original Gift or Revocation Only: Then the originally revoked gift may be OR the revocation may be considered/construed by the court.

i) Note: Gifts made in the invalid will cannot be considered.

· NOTE we are looking for a causal link between the mistake and the causal revocation. This is hard to do because the person is dead. 

· Limitations of DRR:

a) When Revocation was Made by a Subsequent Writing: Where mistake is recited in the terms of the revoking instrument, can ONLY look at the express language when considering the mistake.
b) Courts are reluctant to undo a valid testamentary act, so they only apply DRR in extreme scenarios.

c) With rare exception, courts have held DRR apply only (1) if there is an alternative plan of disposition that fails, OR (2) if the mistake is recited in the terms of the revoking instruments or, possibly, is established by clear and convincing evidence.

d) When Revocation was Made by Physical Act: DRR only applies if there’s an alternative plan of disposition that fails.

i) If none exists, DRR will not be able to be used.
· LaCroix v. Senecal
a) Decedent had a will and executed a codicil before death. Decedent wanted to correct a mistake in names in the will and wanted to add a new middle initial for a mistake. The first will was a satisfactory will and entirely wills act compliant. The lawyer drafts a new will with the correct middle initial. The new will was drafted and had two interested witnesses only. It this case, any bequests to the witnesses would be voided.

b) Does DRR apply here to save the earlier will? There was a mistake of law as to the interested witnesses. But for this mistake, the testator probably would not have revoked the earlier will. The revocation was by writing, so the evidence of the mistake would be the signatures of the interested witnesses. This was beyond the knowledge of the testator (there is a general presumption that a mistake of law is beyond the testator’s (non-lawyer) knowledge). The court allowed the earlier will be to restored.

· In re Anderson (Cal.) held that DRR was applicable even though there was no explicit terms of mistake in the 2nd will; the testimony of the lawyer was suff. evidence of intent
· *this is an outlier case (but reflects a movement towards harmless error applied to revival) 
· When Revocation is a Change in Gift/Value to a Beneficiary:

a) Testator’s Intent: Change in gift value is evidence of what the testator was thinking.

b) Closer to One Value or Another: The closer in value the attempted change in the gift is to either the originally revoked gift OR full revocation ($0), easier the court’s decision becomes.

c) Example: T has validly attested will. In the will, he devises a $1k gift to A. He then crosses out the $1k gift and writes in $1500. He then dies. Assume T did not include his signature next to the 1500 to make a valid holographic will.

i) Valid revocation? Yes. Any defacement to the face of the will.

ii) Based on a mistake? T believed he was making a change to will.

iii) Causation? Revocation by physical act here – would look towards the failed alternative disposition. 

iv) Amounts to be considered? 

(1) Respect the revocation: $0, OR consider the originally revoked gift: $1000, never the 1500.

(2) Would T prefer A to have $0 or $1k? Since T increased amount of gift to A, likely would want him to have A. 1k is closer to 1500 than to 0.

d) Example: Same facts, but T changes gift from 1k to $200. Amounts to be considered?

i) $0, or $1000. T reduced the gift by $800, and $200 is closer to $0, so court may be more likely to respect the revocation.

· DRR v. Revival: 

a) With Revival, looking for intent; with DRR, looking for mistake.

b) Revival only will bring back entire will; DRR works on wills and gifts within wills.

· DRR Examples:

a) Revocation not Based on Mistake: In his typewritten will, which contains a legacy of $5,000 to “John Boone,” T crosses out “John” and writes in “Nancy.” 

i) In nearly all states, Nancy cannot take because the gift to her is not attested – Courts do not like changing the “who,” so both people will probably get nothing and the bequest would fall into the residue.

b) Revocation by Writing: T has a will, in it he leaves $5k to his cousin A. Cousin A is in Cuba when a huge hurricane hits, and A is pronounced dead. T, in a properly attested holographic revocation, revoked the 5k to A “because she is dead.” T then dies out of grief. Days after, A is found alive.

i) Valid revocation? Yes, by holograph.

ii) Based on mistake? Yes, beyond things out of T’s control. Mistake of fact, thinking A is dead when A is not.

iii) Causation? “because she is dead” is enough to show causal connection, will assume T would not revoke if A was still alive.

iv) Consider either $0 or $5k. Likely will give A 5k.

c) Revocation by Physical Act: Testator has a will, in it he leaves $5k to his cousin A. Cousin A is in Cuba when a huge hurricane hits, and A is pronounced dead. Testator, out of pain and grief, tears up the will, and then dies. 2 weeks late, A is found alive.

i) Valid Revocation? Yes, by physical act.

ii) Based on mistake? Believed cousin was dead when was not.

iii) Causation? Unless there is some failed alternative disposition plan where revocation occurs by physical act, DRR cannot be used.

· Revival – CPC 6123: A previously revoked will may be revived (and valid) if certain facts are present and shown.

a) Typical scenario: T executes will 1, then will 2 (which revoked will 1 by express clause or by inconsistency). T later revokes will 2. Does this revive Will 1?

b) General Rule: As soon as the second will is executed, the prior will is revoked and cannot be automatically revived. 

i) Elements of Revival:

(1) (1) Revocation of will;

(2) (2) Revive will if there’s intent to revive:

· By Act: Look at circumstances and oral declarations; or 

· By Writing: New Will Only.

c) Where 2 Wills were Created: Intent Shown in Any Way.

i) (1) If second will, had it remained effective at death, would have revoked the first will, 

ii) (2) Is thereafter revoked (by physical act or writing),

iii) (3) The first will is revoked unless 

iv) (4) It is evident from the circumstances of revocation of second will or from the testator’s contemporary or subsequent declarations that the testator intended the first will to take effect as executed.

(1) Showing Intent: Anything goes – can show by physical acts, oral attestations, writing stating that you want first will to take effect.

d) Where 3 Wills were Created: Look at Will 3’s Terms.

i) (1) If second will, had it remained effective at death, would have revoked the first,

ii) (2) Is thereafter revoked by a third will, 

iii) (3) The first will is revoked unless,

iv) (4) The terms of the third will show that T intended the first will to take effect.

v) Showing Intent: By will #3’s terms only – nothing extrinsic.

· Components of a Will : Assuming that a will has been properly executed and has not been revoked, the following 3 doctrines allow us to expand a will beyond the 4 corners of the actual will (integration, republication by codicil, incorporation by reference).
a) Integration of Wills
· What it is/How it works – Intent at Execution: “Integrates” all papers that (1) are present at the time of execution and (2) that the testator intended to part of the will.

· Cannot integrate after-added sheets, worksheets, or notes.

· Estate of Rigsby: Page 1 of T’s Will: “This is my will…” All material provisions in T’s writing, with testamentary intent, and with T’s signature on first page = valid holographic will. Page 2: Folded at the corner with page 1, looks like a rough draft/notes with what T wanted to include in the will.

· Held: Court concludes that at time of execution, T likely did not intend for page 2 to be part of the will. If the instrument offered consists of more than one sheet of paper, it must be made clearly apparent that the testator intended that they should constitute the last will and testament of testator.

· WHENEVER YOU HAVE HOLOGRAPHIC WILLS… THE DOCTORINE OF ITNEGRATION BECOMES A LITTLE MORE TRETEROUS. Any time we have a non-hand written document. does the document do you any good… must be in the hand of the testator.

b) Republication by Codicil

**Always ask first if the underlying will is valid. 

· What it is/How it Works: Reaffirms, re-dates, and may cure defects in a validly executed will.
· Act of executing a valid codicil reaffirms and re-dates the underlying will up to the codicil’s execution date.
· Can cure any defects in the underlying will via republication by codicil.
· But Note: Underlying will must be valid for a codicil to be valid. Thus, republishing by codicil will not work unless the underlying will was validly executed.
· Example:
· 2000: At the execution of a will, T has A and B attest and sign his will. B is an interested witness in his will. 
· Interested W’s gift will be effected, treated as a defect, but will is still valid (since an interested witness doesn’t make the will invalid).
· May 2008: T seeks to partially modify his will, and adds a codicil, having D and E, who are both disinterested, attest and sign.
· Result: The codicil reaffirms the underlying will and re-dates the will to May 2008. Republication of codicil cures B’s interested witness defect in the will. Cleanses the will by publishing codicil.
In re Estate of Nielson: The testator drew lines through the dispositive provisions of his typewritten will and wrote between the lines: “Bulk of Estate – 1. – Shrine Hospital for Crippled Children – Los Angeles, $10,000 – 2. Society for Prevention of Cruelty to Animals.” Near the margin of these cancellations and interlineations were the testator’s initials and date. At the top and bottom of the will were the handwritten words, “Revised by Lloyd M. Nielson November 29, 1974.” The court held the handwritten words constituted a holographic codicil that republished the typewritten will as modified.
c) Incorporation by Reference (CPC 6130, 6132)

· Incorporation by reference is a rule of construction.. courts will look t documents or information that you intent to use.. and use that info to give efeect tot hat will. 

· Allows for a writing that was in existence but not present at the time of execution and that was not itself executed with testamentary formalities to be absorbed into the testator’s will.
· NOTE HERE… that its OKAY if something is unsigned at the time. Just has to be in exsistance. 
· Elements of Incorporation by Reference:

· Where all of the following are met, an outside document referred to in a will, will be valid:

· (1) Intent: The will expresses the intent to incorporate the outside document;

· Low threshold.

· (2) Sufficient Description: The outside document must be sufficiently described in the will;

· Low threshold.

· (3) Exist at the time of Will’s Execution: The document must be in existence at the time the will is executed.

· High/Strict Threshold.

· Note: The outside writing does not need to be wills act compliant.

· Simon v Grayson: there was a testator who created a will.. an that will was dated in march 31 1932.. and int hat will the testator said.. 4k is to be paid by way by the executers.. as shall be directed by me as shall be dated in a letter.. that shall be.. the will says.. 4k shall be paid as directed by my executers.. does the will express an intent to incorp a document to incorporate outside of the well. Yes.. is that document sufficiently identified.. there will be an envelope with a letter.. and finally is that document in existence at the time it is executed.. The letter is dated march 25th 1932.. and a letter is found.. but the letter is dates July 3rd. A document may be incorporated into a will even if there are discrepancies between the document and the description in the will as long as the document appears to be the document described therein and it was in existence when the will was republished by codicil. Here, the testator’s will referenced a letter dated March 25, 1932 that would provide directions for the executors of his estate in distributing $4,000. Since that letter was not found after his death and the letter dated July 3, 1933 was found instead, the discrepancy in dates does not prevent finding that the July 3, 1933 letter is the letter referenced in his will. The July letter, which is addressed to his testators, refers to the relevant provision in his will and provides directions to his executors with regard to how they are to pay the $4,000. Accordingly, the July 1933 letter is incorporated by reference into testator’s will and $4,000 should be paid to Esther Cohn.
· Clark v. Greenhalge: T had a will, executed a codicil in March 1980 & a second one in October 1982. The administrator of her estate was Greenhalge and he started giving stuff away from will and notebook but the will said “memo.” 

· Held: Since it's a very low threshold on the first two elements, the court allows for it to be called memo but means the notebook. The last threshold that the document must be in existence is high. Here, document was not in existence when created will, but it was before the codicil was executed. So here, republication by codicil and incorporation by reference allow for it.
· Incorporation HYPOs: Will dated 3/25/1932 and contains the language: “I leave a letter behind addressed to the executors with instructions to give $4k to whom I mention in the letter.” 

· HYPO 1: T dies, and on date of death, there was no letter dated on or before 3/25/1932. Instead, there is a letter dated 7/3/1933.

· Intent? Will makes intent to incorporate.

· Sufficiently described? Yes, letter addressed to executors.

· In existence at time of will? NO.

· HYPO 2: Facts are the same as the above, but a valid codicil was made on 11/20/1933. 

· Was the letter in existence at the time the will was made? Republication of codicil re-dates the will to 11/20/1993, thus, letter would be in existence at the wills creation.

· Incorporation Subset – Tangible Personal Property Lists (CPC 6132):

· What it is: Allows T to dispose of low value tangible personal property in an easier manner than in a will.

· Pots, pans, clothes, etc.

· Not currency or business assets like stocks, bonds, investments, real estate.

· Tangible Personal Property Requirements:

· (1) Will Refers to a Writing: An unrevoked will refers to a writing which directs the disposition of testator’s tangible personal property;

· (2) Dating and testator’s writing or testator’s signature: The writing is dated and either in the testator’s handwriting or signed by the testator; and
· (3) Description and Recipients: Writing describes the items and recipients with reasonable certainty.

· Note – Before or After Will’s Execution: Tangible personal property lists can be written or signed before or after the execution of a will.

· Harmless Error Catchall – Extrinsic Evidence of Intent Allowed: Failure of writing to conform with date, writing, or signature requirement does not make the list invalid – may offer outside evidence to prove that the T intended for the list to control.

· Limitations on Tangible Personal Property Lists:

· Total Value: Cannot exceed $25,000.

· Single Item Value: Cannot exceed $5,000.

· Hypo: Will says: “I give $1 to everyone in the Cincinnati phone book.” Is this incorporation by reference? 

a) No! You are using the Cincinnati phonebook as a reference point, not incorporating the entire book into your will 

· Johnson v. Johnson (note case pg. 250): There was a type-written paragraph of various bequest. It stopped midway and then in handwriting it said “to my brother James I given ten dollars only. This will shall be complete unless hereafter altered, changed, or rewritten.”

· Integration: We can’t integrate typewritten stuff into holograph and still call it a valid holograph so no integration.

· Republication by codicil: Can’t use republication by codicil in modern law because need a valid will here and without it being valid in the first place, can’t call this a codicil. 

· Incorporation by Reference: Court should have allowed incorporation by reference. A valid holographic codicil incorporated the prior will by reference. Court focused on testator’s intent – there was little chance of fraud here. But not possible bc wasn’t law yet. 
· The court used republication by codicil, but this is bad law – republication by codicil assumes there was an underlying, validly executed will. You CANNOT republish something which was not a valid will to begin with.

Nielson v Johnson: The testator drew lines through its will. The lines were a valid holographic codicil was giving effect. The difference with the underlying writing. This was never properly executed.. Thus the interliniation itself was not enough to get it done.

· Berry v. Trible (note case pg. 251): Lawyer sent T a draft will and T made handwritten changes to it, signing each page at the bottom. On one of the pages T wrote “I give all” and followed by an arrow pointing to her handwritten notion of the intended beneficiary. 

· Held: Court held that the document could not be probated as a holograph, because the handwriting and the types text were interwoven, both physically and in sequence of thought (but come courts would allow this). 

· Cal. Probate Code §6132 – affirms the use of a property list for distribution of tangible, personal property, with less than $5,000 individually and $25,000 total value.
(a) Notwithstanding any other provision, a will may refer to a writing that directs disposition of tangible personal property not otherwise specifically disposed of by the will, except for money that is common coin or currency and property used primarily in a trade or business (money and business assets are not eligible). A writing directing disposition of a testator’s tangible personal property is effective if all of the following conditions are satisfied:
(1) An unrevoked will refers to the writing
(2) The writing is dated and is either in the handwriting of, or signed by the testator
(3) The writing describes the items and recipients of the property with reasonable certainty.
(b) The failure of a writing to conform to the conditions described in paragraph (2) of subdivision (a) does not preclude the introduction of evidence of the existence of the testator’s intent regarding the disposition of tangible personal property as authorized by this section. In other words, even if it isn’t in the testator’s handwriting and it isn’t signed, we will still allow in evidence to prove intent.
(c) The writing may be written or signed before or after the execution of the will and need not have significance apart from its effect upon dispositions of property made by the will. A writing that meets the requirements of this section shall be given effect as if it were actually contained in the will itself, except that if any person designated to receive property in the writing dies before the testator, the property shall pass as further directed in the writing and, in the absence of any further directions, the disposition shall lapse
(d) The testator may make subsequent handwritten or signed changes to any writing. If there is an inconsistent disposition of tangible personal property as between writings, the most recent writing controls.
(g) The total value of tangible personal property identified and disposed of in the writing shall not exceed twenty-five thousand dollars ($25,000). If the value of an item of tangible personal property described in the writing exceeds five thousand dollars ($5,000), that item shall not be subject to this section and that item shall be disposed of pursuant to the remainder clause of the will. The value of an item of tangible personal property that is disposed of pursuant to the remainder clause of the will shall not be counted towards the twenty-five thousand dollar ($25,000) limit described in this subdivision.
b) Acts of Independent Significance (CPC 6131): If the beneficiary or property designations are identified by reference to acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance.
· Acts of indepedant significance.. look forward.. It is the only doctrine that anticipate things that have not happened.. this is a CONTEXT CLUE WHEN ITS FUTURE.. THE WILL THAT ONE DAY WILL EXSISTS. 
· The doctrine is frequently applied under the following two circumstances:

· (1) The testator devises assets to a class of beneficiaries where the testator controls membership. 

· Ex: Joey leaves the contents of his bank account "to my employees." If Joey then fires some of old employees and hires new ones, the new employees will inherit the contents of the bank account under this provision.

· (2) Testator devises a general type of property, and then changes the specific items of property within that category. 

· Ex: Joey writes in his will, "I leave my car to Rachel". Joey drives a 1974 Toyota at the time of the testamentary instrument, but later sells the Toyota and purchases Rolls-Royce. Because Joey bought a new car, rather than to change a will without going through the testamentary formalities, the gift to Rachel remains enforceable.

· What it is – Will References Outside Act or Event: If the beneficiary or property designations are identified by reference to acts or events that have a lifetime motive and significance apart from their effect on the will, will be upheld.

· When it Applies – Prospective Expansion: Allows for prospective expansion of a will – anytime language refers to acts that have not yet happened.

· When Prospective Bequests Are Allowed:

· (1) Identify non-testamentary independent significance of the act.

· Basis/purpose for the act in question is more than to change the will in some way.

· Very Fact-specific inquiry.

· (2) Less risk of fraud, more likely courts will allow.

· Compare “I give daughter the contents of my safe deposit box at Citi Bank,” with “I give daughter the contents of my unlocked drawer upstairs.” More likely that somebody other than the testator could put things in and out of the drawer, effecting testator’s intent.

· Where an act may change the contents of the gift itself:

· Facts determine whether will the devise is allowed: Look at the contents/nature of the gift and the circumstances surrounding it to determine if it is something one would normally expect.

· Example 1: “I give the contents of my garage to my daughter, R.” I am constantly taking things in and out of the garage until my death.

· Identify the Act: Taking things in and out of the garage

· Independent Significance: I take the car out of the garage in order to drive it, or take my tools out to use them around the house.

· Not Independent Significance: Taking things out of the garage in order to decrease the value of the gift.

· Upon Death: One would expect a car to be part of the gift if it’s all contents of a garage.

· CAN ONLY BE INDEPEDANT AND NON TESTIMENTARY MOTIVES IF THINGS CHANGE. IF THE PURPOSE IS TO STUFF THE GARAGE WITH CASH .. THAT IS NO GOOD. 

· Example 2: “I give the contents of my desk drawer to my daughter.” 

· At death: Diamond ring, stock certificates are in the drawer.

· Identify the Act: Taking things in and out of the drawer.

· Independent Significance of the Act: Storing things.

· Upon Death: Would we expect to see a diamond ring and stock certificates in the drawer? Is this where the T stored other jewelry or other valuables? Was the drawer locked? All of this matters in determining whether fraud may have occurred. More security, the better.

· Where an event may change who takes: Look at if there is some independent significance to the choosing of the person.

· Example 1: “I give 1k to the person serving as my research assistant at the time of my death.”

· Identify the Act/Event: Being research assistant upon death.

· Independent Significance of the selection of this person? They are the one’s helping you at the time of death.

· Example 2: “I leave $1k to all my cousins who graduate college.”

· Identify the Act/Event: Graduating college.

· Non-testamentary independent significance for the act: Motivation for somebody to graduate from college.

· Example 3: “I leave the residue of my estate to my children hereafter born to me.”

· Identify the Act/Event: Having children.

· Independent Significance for having children: Desire to have children.

· Example 4: “I leave $1k to everybody named in my brother’s will.”

· Act: Brother making his will.

· Independent Significance: Significance could be that my brother and I will likely list the same people.

· Note: Brother making a will is only testamentary act on part of brother, not me.

Where do we draw the line on when an testamentary act motivates a change in a gift?

· T bequeaths “the contents of my house” to A. In T’s house are a variety of belongings, including furniture, jewelry, artwork, and clothing, as well as a safe containing stock certificates and cash. Does A take these items? Contents descriptions are usually limited to tangible property (usual and customary items associated with the house). Items of peculiar significance or value (such as stock certificates) are not included – In re Estate of Light.

· In re Estate of Isenberg – had a collection of expensive art hanging on the walls of his home. Would this art be included in a “contents of the home” clause in a will? Court said yes because he lived with it and enjoyed it just like the furniture

· Hypo: T bequeaths “the contents of the right-hand drawer of my desk” to A. In the drawer at T’s death are a savings book passbook in T’s name, a certificate for 100 shares of General Electric common stock, and a diamond ring. Does A take these items?

a) The passbook may be normally kept in a drawer. A stock certificates probably would not be kept in a drawer because they are difficult to replace and valuable. If the diamond ring is expensive, it generally would not be left in a drawer.

b) These unusual items kept in the drawer seem to have been placed in the drawer for a testamentary purpose. If this was the way the testator normally kept her stuff, it may be non-testamentary and may be deemed to be a valid act of independent significance.
c) SAFETY DEPOSIT BOES ARE A DIFFERENT ANIMAL.. THE TESTATOR IS THE ONLY PERSON WHO HAS ACCESS TO IT.. AS A RESULT.. COURTS ARE USUALLY QUITE HAPPY TO COMPLY WITH THE SAFETY DEPOSIT BOX.. WHAT ARE YOU SIPPOSED TO STORE.. ITS NOT UNUSUAL TO FIND THINGS LIKE THAT.. GENERALLY NOT FATAL.. SAFETY DEPOSIT BOX. NOT USUALLY AN ISSUE.. THE STUFFED DROOR SCENARIO.. BUT WHEN IT COMES TO SAFETY BOXES.. THE POTENTIAL FOR FRAUD IS NON EXSISTANT.. 

· THE INQUIRY IS FACT SENSITIVE

(i) T bequeaths “the contents of my safe deposit box in Security Bank” to B and “the contents of my safe deposit box in First National Bank” to C. Do B and C take the items found in the respective box?
Courts are more willingly to honor these sorts of bequests because the risk of fraud is low. The box is kept secure and visits are recorded

(ii) T’s will provides: “I have put in my safe deposit box in Continental Bank shares of stock in several envelopes. Each envelope has on it the name of the person I desire to receive the stock contained in the envelope.” At T’s death, several envelopes are found in T’s safe deposit box, each with the name of a person written on the envelope. Inside each is a stock certificate. In one envelope is a certificate for 200 share of Coca-Cola stock and on the envelope is written “For Ruth Moreno.” Do Ruth Moreno and the other persons take the stock in the envelopes bearing their names?
Risk of fraud is low because of safe deposit box. And we know what the testator was doing and intended. If T’s will was written after the envelopes were placed in the safe deposit box, incorporation by reference may apply. 
If the envelopes were placed there after the execution of the will: This is a testamentary act and therefore has no independent significance. There is no lifetime significance to the action. It is unlikely to be honored under this doctrine
a) Contracts Relating to Wills (CPC 21700) 
· A person may enter into (1) a contract to make a will or (2) a contract not to revoke a will. As such, the law of contract applies, not the law of wills. This puts the claimant before the heirs in terms of collection.

· Cal. Probate Code §21700

a) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made after the effective date of this statute, can be established only by one of the following:

i) Provisions of a will or other instrument stating the material provisions of the contract REQUIRES WRITING
ii) An express reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract. REQUIRES WRITING
iii) A writing signed by the decedent evidencing the contract. REQUIRES WRITING
iv) Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity. NO WRITING REQUIRED
v) Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity.

(1) The execution of a joint will or mutual will does not create a presumption of a contract not to revoke the will or wills.

(2) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made prior to the effective date of this section, shall be construed under the law applicable to the contract to the effective date of this section.

· Background:

· Priority to Creditors in Probate: Creditors get paid before beneficiaries in probate.

· An individual who has a contract related to a will = a creditor.

· Contracts and Wills Are Separate: The contract related to the will and the underlying will are separate.

· Breaching contract does not change the devise in the will, BUT will be able to be sued for damages by estate.

· Performance of the contract with no actual devise does not affect the will, BUT will be treated as a creditor of the estate.

· Ways to Establish a Contract Related to a Will – CPC 21700: A contract relating to a promise to give (by will, devise, or other instrument) or a promise not to revoke (a will, devise, or other instrument) or a promise to die intestate can be established by any of the following:

· Will Provisions with Contract Provisions: Provisions of a will or other instrument stating the material provisions of the contract.

· Reference in Will and Extrinsic Proof of Terms: An expressed reference in a will or other instrument to a contract and extrinsic evidence proving the contract’s terms.

· Signed Writing by Decedent Proving Contract: A writing signed by the decedent evidencing the contract.

· Ex: Signing a cocktail napkin would suffice.

· Clear and Convincing Evidence of an Agreement: Clear and convincing evidence of an agreement between decedent and claimant or a promise by the decedent to claimant that is enforceable in equity.

· Thus, does not need to be in writing.

· Example – Promise to give: Testator agrees by contract with A to leave everything to A at testator’s death if A takes care of testator for life. Testator executes a will leaving her estate to A. Subsequently, A changes her mind and does not take care of testator. Testator rescinds the contract. Testator then dies.

· The will and the contract are separate – the contract does not affect the will. A takes according to the will, even though A breached the contract and it was rescinded, BUT A will have to pay damages for breaching the contract.

· How to make sure A does not get the estate? Revise the will so that A does not take.

· What if A and testator were married before the contract to give was agreed to? Marriage creates a legal duty to care for your spouse – contract would not be enforceable since there would be no consideration, since a legal obligation to care for already exists.

· Promise Not to Revoke: 

· CPC 21700(b) – No Presumption Not to Revoke: Execution of a joint will/mutual will does not create a presumption of a K not to revoke the will or wills.

· But Note: Beneficiaries can prove by any of the ways in CPC 21700, including clear and convincing evidence (i.e. does not need to be in writing).

· If there is a contract to not revoke, may the will be revoked? Yes, but the revoker will be liable for damages in breach of contract. The breach occurs only when the testator dies.

· If a will says “shall not be revoked,” what property does this provision apply to?

· There is a trust theory that all property at the first death is given to the other spouse in trust for the children. The more popular theory is estoppel. 

· Judicial intervention for a spouse “wasting property” is difficult to obtain because the difficulty is in determining whether the children are just third-parties to the contract or beneficiaries to the will.

· Keith v. Lulofs
· Husband and wife. Husband had son from a previous marriage and wife had daughter from a previous marriage. The two created joint wills; each will left all to each other and if not, to the kids. Husband died and his will was probated. Then, the wife revoked her will and execute a new will leaving everything to her own daughter and nothing to the step-son.

· Did the joint wills create a contract?

· No. No contract was created. Just because they were joint wills and we know the intent, there is no restriction on the testator changing her mind before her death. They could have entered into a contract to not revoke, but they did not. A contract to not revoke CANNOT BE IMPLIED.

· Example: H and W marry, both have child from previous marriage. H and W execute mutual wills leaving everything to each other, then to split up everything to both children upon death. H dies. W promises children A and B that she will not revoke the will. Then W changes will to make her new husband, B, the sole beneficiary.

· Held: There is no presumption of any agreement not to revoke; if you want to impose a contractual agreement not to revoke you must do so expressly, spelled out in great detail – there is a very high standard – courts will not restrict your ability to dispose of your property by will.

· W Promised by Contract Not to Revoke: Assuming it can be proven with clear and convincing evidence.

· W always has the power to revoke, but the contract claim will always exist. Thus, A will invoke the contract claim at death, be treated as a creditor, and can sue for breach of contract. A would take as if the will had never been revoked.

· What if the W does not revoke, but starts giving away large inter vivos gifts to her child, B? Anybody with a contractual right can assert the rights under the contract, and sue for waste. Includes subsequently acquired assets after the contract is created.

· HYPO: Suppose W promises her husband H that she will take care of him for his life in consideration of H devising her Blackacre. H then dies, devising Blackacre to A. Is the contract enforceable by W? 

· No, W already has an obligation by virtue of their marriage to support her husband (under the law) so there is no consideration. She has a spousal obligation for support. If were just friends, then consideration. 

· HYPO: H and W to each other, and if not, to children. Parties include provision that says they will not revoke or take any other action that would intrude on testamentary plan. Wife gets Mario and buy him lavish things. 

· Children do not have any claim or cause because she’s giving away inheritance in real time. However, may have a claim for waste based on contract for future inheritance. As a beneficiary, no rights until mom dies. As a contract claimant, particular interests may arise if there is lavish and extravagant spending.

· HYPO: If H dies, and W revoked old will and makes new will devising to Mario. Children can claim breach based on contract and will assert standing under the original will (they are creditors). Only after they take, Mario will be able to take under the new will. 

IN THE ABSENSE OF AN EXPRESS PROVISION.. either there is a contract or there isn’t.. and the mere fact that we use joint wills does not create a presumption. Need express deal. 

· 7600B.. the execution of a joint will ormutual wills.. does not present a presumption.. if you want to limit the power of a spouse to revoke their will.. do so expressly.. and unless you give it up, it will not be taken from you… 

IV. Wills – Capacity and Contests:

**Note: To have standing to challenge a will, must show that if the challenger is successful, they will benefit.

There are two ways to challenge the will: 

· First you argue that it was improperly executed.. argue the formalities.

· The other alternative is to challenge the capacity of the testator.

Who has standing to bring a challenge to a will? Must show that if you are succeful in challenging the will.. you stand to benefit. It is encumband on the contestant to show the burden of the defect.. 

Mental Capacity (CPC 6100-6104):

· Without capacity, one cannot execute a will. 

· CPC 6100 When the Testator has the Capacity to Make a Will: The capacity to contract is considerably higher than the capacity required to make a will. There is even less capacity required to enter into marriage. The contestant has the ultimate burden of persuasion in California.

· (1) At the time of the will’s execution;

· (2) The testator was 18+ years old; and
· (3) Testator was of sound mind.

· No Sound Mind – When Testator Does Not Have Capacity to Make a Will: The testator will not have the requisite capacity to make a will if any of the following are present:

· (1) Nature of Testamentary Act: Testator does not understand the nature of the testamentary act;

· (2) Nature of the Property: Testator does not understand and recollect the nature of the property (what he has);

· (3) Effect on Beneficiaries: Testator does not remember or understand the testator’s relations to those whose interests will be effected; or

· (4) Person suffers from insane delusions (below). 

· General Rebuttable Presumption of Capacity: Where will was properly executed, will presume that the testator had the requisite capacity to create a will at the time of execution. 

· Challenger may rebut.

· JUST MUST BE CAPABLE. When a validly executed will comes in to probate court, it comes in with a presumption of validity. It carries the presumption that it had capacity when the will was validly executed. Need only show capable. Need not show interest, or actual capacity. 
· It is very hard in which to come up with facts that show a general incapacity. DEFECTS to that capacity is more likely. 
· Capacity can come and go. If someone is sometimes lucid and sometimes not, we look to see if the will was made while they were lucid. 

· In re Wright’s Estate: Testator left property to unmarried friend. There were all sorts of evidence saying he was incapacitated, like being crazy to kids, and yelling at random people. Also, attesting witnesses said he was a looney.

· Held: Court says if you thought he was a looney, why did you act as witnesses?  He did give some property to daughter; court says no evidence that he did not appreciate his relations and obligations to others, or that he was not mindful of the property that he possessed. Held testator had capacity. Isolated events.. aren’t going to get you incapacity..
· Wilson v. Lane: Testator had an irrational fear of flooding that made it awkward to go visit her, and there was a doctor’s note where her doctor said she was in middle stage of dementia. 

· Held: She had the ability to know what she was doing and tie everything together. There was no testimony, expert, or otherwise, to establish that at the time the will was executed, testator suffered from a form of dementia sufficient in form or extent to render her unable to form a decided and rational desire regarding the disposition of her assets. At most, evidence was that T was an eccentric woman whose mental health declined towards the end of her life. THIS IS ECCENTRIC BEHAVIOR.. BUT NOT LACK OF CAPACITY.
· Will shall nonetheless fail for lack of testamentary capacity if can show one of the below defects:

· (1) Insane delusion; (2) Undue Influence; or (3) Fraud/Duress.

Insane Delusion: A defect, that, when shown, may strike the will in part or in whole. An insane delusion is one to which testator adheres against all evidence and reason to the contrary. A delusion is a false conception of reality.

· Step 1: Identify the belief considered to be an insane delusion: Against all evidence to the contrary, the testator continued to hold his delusional belief.

· Standard: If you tried to convince the testator, it would have been futile.

· Step 2: Was the belief actually an insane delusion – Any factual basis approach: If there is ANY factual basis for the testator’s belief, not an insane delusion.

· This is the CA and majority approach.

· Note: Beliefs based on religion and faith = no delusional, courts do not like to touch.

· Step 3: Causation – But-For the Insane Delusion: But for the testator’s delusional belief, the testator would not have made the will the way that he made it. 

· Step 4: When Defect Shown-Excise Impacted Portions: If the challenger proves the defects (steps 1-3) then the court shall excise portions of the will impacted by the defect.

· Where only parts of will impacted: Courts will strike out those particular parts only.

· Where too much of will was impacted: Only remedy is to strike the entire will.

· In re Honigman’s Will

· Husband and wife married for 40 years. Husband began having fears that his wife was having an affair. The beliefs began after he was diagnosed with prostate cancer. Husband had a will drafted which left his wife the minimum to avoid her taking a forced share. So, the wife challenged the will. There was no execution defect, so she argued incapacity.

· Was the testator suffering an insane delusion? The husband had basic testamentary capacity. An insane delusion is a false conception of reality. An insane delusion is one to which the testator adheres against all evidence and reason to the contrary. If there is any evidence to support the testator’s delusion, the delusion is not insane. Thus, there is a difference between a mere mistake which a court will not correct and an insane delusion. Courts do not require that the contestant attempt to correct the mistake, just must show that even with the new information, the testator would not have changed his/her mind. Court in Honigman asks whether an average person in the husband’s position would have reach the same conclusion as the husband? NO. The court found that the husband was operating under an insane delusion.

· The modern standard changes the formulation and, instead, states if any factual basis exists to support the belief, it cannot be an insane delusion. California uses this approach.

· Must also show causation. The insane delusion must cause the testator to do what he/she did with the will.

So there are two approaches to Insane Dillusion: 

· Traditional approach: The average reasonable person in the testators situation.. could not reach the same conclusion.. This is the Honigman test. 

· The modern trend is.. and the majority.. if there is any factual basis exsists to support the belief.. it cannot be an insane dillusion. 

· In re Strittmater’s Estate: Woman lived with her parents and never got married. Doctors said she had paranoia and split personality. She became a member of the national women’s party and talked about leaving her estate to them. She lived with parents but then turned on them in her will. Assuming she was crazy, must show causation. Two approaches: (1) Honigman where all you have to show is an insane delusion might have impacted the claim; (2) but for the delusion, testator would not have done what she did. **But for is the higher burden of proof.

· Held: It was her paranoiac condition, especially her insane delusions about the male, that led her to leave her estate to the National Women’s Party. Probate should be set aside. 
· Breeden v. Stone: The testator wrote a holographic will shortly before he committed suicide the day after he was alleged to have committed a hit-and-run causing the death of the other driver. He had been partying and using drugs and alcohol prior to and right after the accident. The holographic will leaves everything to one person and was valid. The will was submitted to the court for probate. The family challenged. There was evidence he didn’t like his family. So it makes sense hed leave everything to his drug dealer. 
· Was the testator capable at the time of execution? Yes. The only moment which mattered was the moment of execution. A handwriting expert had been called and stated that the writing did not appear to be in the hand of someone suffering motor impairment (e.g., from being under the influence). Nor did the testator suffer from an insane delusion. Family argued the testator suffered from an insane delusion that the government was after him and always listening. The court agrees that the testator was suffering an insane delusion, but there was no causation. The delusion did not affect his testamentary intent.
Undue Influence (CPC 21380-21392, 21310-21315): Excessive persuasion that causes another person to act of refrain from acting by overcoming that person’s free will and results in inequity. 

· The doctrine of undue influence protects against overreaching by a wrongdoer seeking to take unfair advantage of a donor who is susceptible to such wrongdoing on account of donors age, inexperience, dependence, physical or mental weakness, or another factor.

· Note: No physical component required to unduly influence. Can be subtle just by using words. 

· Elements to Establish Undue Influence: The contestants must establish that:

· (1) Influence was exerted on the testator;

· (2) The effect of the influence was to overpower the mind and free will of the testator; and

· (3) The product of the influence was a will that would not have been executed but for the influence. 

· Considerations for Determining Whether Result was Produced by Undue Influence: 

· (1) Vulnerability of the Victim: E.g. incapacity, illness, disability, injury, age, education, impaired cognitive function, emotional distress, isolation or dependency, and whether influencer knew or should have known of victim’s vulnerability; 

· (2) The Influencer’s had Opportunity: Evidence may include status as a fiduciary, family member, care provider, health care professional, legal professional, spiritual adviser, expert, etc. 

· (3) The Motive and Actions or Tactics Used by the Influencer: Evidence may include: (1) Controlling necessaries of life, medication, victim’s interactions with others, access to information, or sleep; (2) Use of affection, intimidation, or coercion; (3) Initiation of changes in personal property rights, use of haste or secrecy in effecting those changes, etc.;

· (4) Causation: Evidence may include the economic consequences to the victim, any divergence from the victim’s prior intent or course of conduct or dealing, etc. 

· Evidence of inequitable result, without more, is insufficient to prove undue influence.

· Elements to Invoke Presumption of Undue Influence (CA): Where all of the following are shown by the challenger, we presume undue influence, and shift the burden to the influencer to prove otherwise:

· (1) A Confidential Relationship: The alleged influencer stands in a position of confidence with the testator, i.e. the testator trusts the influencer.

· Note: Need not be a fiduciary for requisite relationship.

· (2) Alleged Influencer Active in the Will’s Procurement/Execution: If the influencer was involved, the more suspect.

· Do not have to have written will.

· Ex: Help choosing the lawyer, driving to the lawyer’s office – any type of activity.

· (3) Alleged Influencer Unduly Benefits from the Will:

· 2 different ways to satisfy undue benefit element:

· (1) Intestacy v. Will: Where influencer receives more in will than would have gotten in intestacy = satisfied.

· (2) Earlier v. Current Will: Where influencer receives more in new will compared to old = satisfied.

· If 1-3 are Proven: Influence Presumed-Burden Shift on Influencer: Must show that they did not cause the testator to do what they did – i.e. show that even if they did influence the testator, the testator would have done what they had done anyways.

· Relationships that Create Presumption of Undue Influence – CPC 21380(a): A donative transfer of any of the following persons creates a rebuttable presumption of fraud or undue influence: 

· (1) Person who drafted the instrument; or

· (2) Person in a fiduciary relationship (i.e. lawyer or custodian, etc.); or

· (3) A care custodian of a transferor who is a dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period; or

· (4) Anyone related to, married to, or living with any described in (1) – (3).

· **Presumption can be rebutted by clear and convincing evidence of no fraud or undue influence.

· Irrebuttable Presumption: A donative transfer to person who drafted the instrument, or to a person who is related to, married, or living with drafter, presumption of undue influence is conclusive (see interested drafter provisions below).

· Estate of Lakatosh: Man befriends woman and did odd jobs for her. After she becomes subservient to him because position of trust. He got the bulk of her estate and she was in weakened intellect. 

· Held: Undue influence is presumed if the will’s proponent enjoyed a confidential relationship with the decedent, the decedent received the bulk of the estate, and the decedent suffered from a weakened intellect. Facts show guy had a confidential relationship with woman, received bulk of her estate and that woman suffered from a weakened intellect when she executed her will. Based on this, it was successfully demonstrated the burden of proof should be shifted to guy.

· In re Estate of Reid: Cupit, 24-year-old man, began an intimate relationship with Reid, a 78-year-old woman. Cupit requested that Boutwell (attorney) prepare a deed to convey Reid’s home to Cupit. No indication Reid was of weakened intellect, she decides she wants Cupit to be more than just a friend. The next day, Cupit assisted Reid in creating a holographic will that left all of Reid’s property to him. Then Reid had attorney write up a duplicate of holographic will. Cupit acted as Reid’s attorney and gained power of attorney over Reid. Reid adopted Cupit and then Reid passed away.

· Held: Here, Cupit exerted dominance over Reid, an elderly woman, and eventually gained power of attorney over her. These facts support a finding that a confidential relationship existed between them. Therefore, this court presumes undue influence. Cupit was unable to rebut the presumption of undue influence.

· Lipper v. Weslow
· Testator, Sophie, had Julian by her first husband and Frank and Irene by her second husband. Julian predeceased Sophie leaving three children. Twenty-two days before Sophie dies, she revises her will to leave all of her estate to Frank and Irene, disinheriting Julian and his issue (her grandchildren). Frank acted as the lawyer in drafting Sophie’s last will. Frank had some animus towards Julian, the predeceased son. The new will gave Frank 50% of Sophie’s estate instead of the 33% she had left. 

· Was Sophie unduly influence by Frank? No. Undue influence asks whether such control was exercised over the mind of the testator as to overcome her free agency and free will and to substitute the will of another so as to cause the testator to do what she would not otherwise have done but for such control. A confidential relationship does not automatically shift the burden to the defendant to overcome presumption of undue influence. Sophie was old and required a caregiver, but not weak or frail. She lived in the same building as Frank who had access to her home and spent much time with her each day. Will was written by Frank and executed just 22 days before her death. Frank had opportunity. He was with her almost every day. He was also a lawyer and Sophie had him draft her will. She also may have trusted his opinions as to legal matters. He also had motive. He stood to get a large share of the estate and had animosity towards the disinherited brother. A problem laid in causation though. Witnesses testified that Sophie had expressed intent to disinherit the grandchildren for years because of alienation. There was also a very detailed article in the will explaining why the testator disinherited the grandchildren (though it is fairly apparent this was written by the lawyer, not the testator.

· Causation is often difficult to show, so courts have created a new rule. A common law presumptive doctrine:

· Confidential relationship?

· Influencer received the bulk of the estate?

· Testator of weakened intellect?

· When these three questions are answer yes, the burden is shifted to the influencer to disprove undue influence.

· California’s Approach to Undue Influence

· Same four common law factors (susceptibility, opportunity, motive, causation)

· But slightly different presumption:

· Confidential relationship

· Influencer was active in the procurement or execution of the will

· Influencer unduly benefits (providing motive).

· If these elements can be proven by direct evidence, the burden is shifted to the influencer to disprove undue influence. If the alleged influencer cannot rebut, the benefit he received is purged.

· Two view of undue benefit:

· Objective

· Compare what the influencer would get in intestacy with what he gets under the will

· Subjective

· Consider the nature of the relationship itself. California takes this approach.

· Consider factors other than intestacy; e.g., family relations, prior friendships, etc. California wants to preserve the intent of the testator.

· The will in Lipper v. Weslow had a no contest clause. Why didn’t it work? The clause said if the heir contests, he gets nothing. But the problem was that nothing was attached to the clause; the challengers would get nothing anyway – it was un-baited. 

· A no contest clause discourages challenges, but it can also shield bad actors.

· Cal. Probate Code §21310
(a) “Contest” means a pleading filed with the court by a beneficiary that would result in a penalty under a no contest clause, if the no contest clause is enforced.
(b) “Direct contest” means a contest that alleges the invalidity of a protected instrument or one or more of its terms, based on one or more of the following grounds:
(1) forgery
(2) lack of due execution
(3) lack of capacity
(4) menace, duress, fraud, or undue influence
(5) revocation
(6) disqualification
(c) “No contest clause” means a provision in an otherwise valid instrument that, if enforced, would penalize a beneficiary for filing a pleading in any court.

· Cal. Probate Code §21311
(a) A no contest clause shall only be enforced against the following types of contests:
(1) A direct contest that is brought without probable cause (but how do you know if there is probable cause without discovery?)
(b) For the purposes of this section, probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief would be granted after an opportunity for further investigation or discovery.”
(If you win, the no contest clause is invalid. If you lose and, in another proceeding, the SAME judge decides you had probable cause to contest, the clause will still NOT BE TRIGGERED. But, if the judge finds no probable cause, the clause will be triggered.)
Subsection (b) means the contestant can file and conduct discovery without risking forfeiting under the will. If discovery reveals lack of probable cause, the challenger can dismiss and still receive under the will.
· How Testator Can Protect Against Undue Influence Challenges:

· Testamentary Explanation: Explain either in the will or in a letter that the lawyer will give to the affected people why exclusion or changes have been made.

· Professor’s Recommendation: Leave a letter for lawyer, less embarrassing for affected parties.

· No Contest Clause: A provision in a will, trust, or other testamentary instrument that, if enforced, would penalize a beneficiary for filing a pleading in any court (penalty typically forfeiture of right to take under protected instrument).

· Probable Cause: A no contest clause will not be applied against a contestant who has challenged the instrument on the basis of probable cause.

· Probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there’s a reasonable likelihood that the requested relief will be granted after an opportunity for further discovery. 

· CPC 21311: A no-contest clause shall be strictly construed and its application limited only to:

· (1) A direct challenge brought without probable cause;

· If you win = clause not operative.

· If you lose = not operative if there was probable cause.

· Direct Challenge: Challenge going to the core validity of the will (fraud, duress, revocation, execution, etc.).

· (2) A claim that the transferor does not own the property and thus has no right to transfer it, but only if the no contest clause expressly provides for such application; and

· A challenge of a transfer of property on grounds that it was not the transferor’s property.

· No contest clause does not apply unless the clause expressly makes applicable for ownership of property challenges.

· (3) The filing of a creditor's claim or prosecution of an action based on it. No contest clause shall only be enforced if the no contest clause expressly provides for that application.

· No contest clauses under (2) and (3) enforced regardless of probable cause. 

· Note: For no contest clauses to work, the will must provide some incentive for parties not to challenge. Thus, must provide something of value in the will that they will lose if they challenge.

· 3 Outcomes Under this Statute: 

· If will has no contest clause and you win by showing undue influence, then you can recover.

· If will has no contest clause, and you lose, but had probable cause to bring the action, you can still take what the will provides. 

· If will has no contest clause, and you lose, without probable cause to bring in first place, then cannot take what will gives you. 

Interested Drafter Provisions – irrebutable presumption of undue influence when lawyer, partner or shareholder of receiving lawyer drafts the document.

§21380
· “A provision of an instrument making a donative transfer to any of the following persons is presumed to be the product of fraud or undue influence:

i. The person who drafted the instrument.
ii. A person who transcribed the instrument or caused it to be transcribed and who in a fiduciary relationship with the transferor when the instrument was transcribed.

iii. A care custodian of transferor who is dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period.

iv. A person who is related by blood or affinity, within the third degree, to any person described in paragraphs (1) to (3).

v. A cohabitant or employee of any person described in paragraphs (1) to (3).

vi. A partner, shareholder or employee of a law firm in which a person described in paragraph (1) or (2) has an ownership interest.

· The presumption created by this section is a presumption affecting the burden of proof. The presumption may be rebutted by proving, by clear and convincing evidence, that the donative transfer was not the product of fraud or undue influence. 

· Notwithstanding subdivision (b), with respect to a donative transfer to the person who drafted the donative instrument, or to a person who is related to, or associated with, the drafted as described in paragraph (4), (5) or (6) of subdivision (a), the presumption created by this section is conclusive (irrebutable!)
· If the client is insistent, tell them to get another lawyer. Otherwise use §21384 if the client orders you to draft; a certificate of independent review.
(a) “A donative transfer is not subject to Section 21380 if the instrument is reviewed by an independent attorney who counsels the transferor, out of the presence of any heir or proposed beneficiary, about the nature and consequences of the intended transfer, including the effect of the intended transfer on the transferor’s heirs and on any beneficiary of a prior donative instrument, attempts to determine if the intended transfer is the result of fraud or undue influence, and signs and delivers to the transferor an original certificate in substantially the following form…”

· But who would do this? This just makes the next attorney subject to litigation when the will is contested.
· §21382; Section 21380 does not apply to any of the following instruments or transfers:
(a) A donative transfer to a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.
(b) An instrument that is drafted or transcribed by a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor.

· §21382 does not mean that undue influence does not otherwise still exist. It just means the statutory presumption does not apply.

· These are “nesting requirements”

· If no statutory presumption (§21380) move to confidential relationship, if no confidential relationship, move to common law undue influence.

Duress:

· Duress: A donative transfer is procured by duress if the wrongdoer threatened to perform or did perform a wrongful act that coerced the donor into making a donative transfer that the donor would not otherwise have made. 

· When undue influence becomes more overtly physical, it becomes duress (Hammer lock, physical restraint, threat of physical harm). 

· Physical Factor: Duress is similar to undue influence, coupled with some type of physical factor making offense more serious.

· Latham v. Father Divine: Father Divine was a charismatic figure with extensive church and testator believed in him, made a will for benefit of him. Then, became detached and on several occasions expressed a desire and a determination to revoke the said will, and to execute a new will by which the plaintiffs would receive a substantial portion of estate. She then mysteriously became ill and a doctor recommended by Father Divine suggested surgery, and then she died. She was a true believer of his, so fraud was difficult to establish.

· Held: Court found that it wasn't the best option to strike the whole will and have it drop to intestacy so created a constructive trust.

· Constructive Trust: An equitable remedy by which a court recognizes that a claimant has a better right to certain property than the person who has legal title to it. This remedy is commonly used when the person holding the property acquired it by fraud, or when property obtained by fraud or theft (as with embezzled money) is exchanged for other property to which the wrongdoer gains title. The court declares a constructive trust in favor of the victim of the wrong, who is given a right to the property rather than a claim for damages.

· Through the use of a constructive trust.. they gave lide.. to a document she had never even seen…. In this case.. there are

· KEy TAKE: THE USE OF THE CONSTRUCTIVE TRUST BECOMES A REMEDY OF THE COURT TO DO THE RIGHT THING>>>>> This case is CITED as the use of a constructive trust to address the fraud…. The constructive trust is tere to prevent unjust enrichment.. what the court did.. look at a validly executed will.. cant ignore that will… court in looking at that.. determines.. that she had clearly attemped to do a new document for the benefit of her cousins… what would have happened would have been.. intestacy was the outcome……..so what the court instead did.. it imposed a constructive trust on father diing]e.. you get the estate.. you must discourage and send to the cousins.. we suspect there was fraud or duress..or udue influence.. we are making you give it to the rightful heirs. 

Fraud:

· Fraud: A misrepresentation made (1) intentionally by a party, designed to (2) cause the testator to do something.

· Both intent and causation must be shown to prove fraud.

· Example: Testator’s beneficiaries prevent her from changing the will by subjecting her to unnecessary medical surgery, which ends up killing testator. 

· Types of Fraud:

· (1) Fraud in the Execution: The fraud affects the contents of the will document.

· Ex: Slipping a page into the will, having testator sign something they do not intent to be their will.

· (2) Fraud in the Inducement: The fraud itself induces the testator to change or draft the will in a certain way.

· Ex: 2 brothers, father is alone, Bro 1 and his wife goes and lives with dad to keep him company and take care of him. Second brother only showed up sometimes, second brother requested that the first brother should take a vacay for working so hard. Bro 2 then started telling his dad that Bro 1 had plundered his estate, taken all the money and would never come back.

· Note: If fraud cannot be proved because of intent element, look to undue influence.

Tortious Interference with Expectancy: Intentional interference with an expected inheritance.

· What it is: Cause of action brought by a party when they can no longer challenge an action in the probate court.

· Generally, not a will contest because not challenging the validity of the will. Instead, seeks to recover tort damages from a third party for tortious interference

· Who May Challenge: Anybody who can show that they expect to benefit if their claim is successful.

· Statute of Limitations: Statute starts running when plaintiff discovers the tortious conduct.

· Remedy: Damages – the amount that you would have taken in the estate. Also allows for punitive damages in addition to compensatory damages.

· Schilling v. Herrera: Caregiver taking care of testator, who was sibling A who lives in another state. Caregiver makes herself the beneficiary and gives herself power of attorney. Testator then dies, caregiver does not tell A of testator’s death until the 4-month SOL to challenge in probate runs. A can no longer challenge in probate – has tortious interference claim.

· Held: Since probate closed, brother bringing tort action in civil court. SOL starts to run when he discovers it so restarting the clock for him even after probate closed. 

· Elements: Complaint must allege:

· (1) Expectancy to take under a will: You were closely related to testator, or named in prior will;

· (2) Intentional interference with expectancy through tortious conduct (Fraud);

· (3) Causation: You were damaged because of the fraud;

· (4) Actual Damages: Either what you would have taken under the will or in intestacy.

· Note: a claim for tortious interference is NOT A CONTEST for the purpose of triggering a no contest clause

Interested Drafter Provision:

· Irrebuttable Presumption of Fraud/Undue Influence: Where lawyer drafts an instrument and is also a beneficiary in the instrument then an irrebuttable presumption is created that the bequest is the product of fraud or undue influence.

· Drafter will NOT take unless an exception applies.

· Exceptions to Interested Drafter Provision: Where one of the following is present, interested drafter provision will not apply:

· (1) Blood Relation in 4th Degree /Cohabitant: Drafter of the instrument is related to transferor within the 4th degree or is a cohabitant of the transferor.

· (2) Certificate of Independent Review: Third party independent attorney reviews and approves will on behalf of transferor. 

· When Bequest Fails Due to Interested Drafter Provision: Gift falls to the residuary or through intestacy.

SO now we look to CONSTRUCTION. Construction is how do we read a will. 

· Admissibility of extrinsic evidence (evidence that goes beyond the will itself). 

· Historically courts look to the best evidence of the testators intent is the WILL itself. As a result, courts should be reluctant to consider extrinsic evidence. Once you do tha,t you open the door for fraud. Additionally the cost of administration of probate turns everything in to a full0blown trial. 

· At common law, the presumption is against the admissibility of evidence. But some exemptions do come up. 

· Mahoney v Granger

· Sullivan was a single woman who passed away, but when she made her will to her heirs at my passing. Dividing up the residue to heirs at law at death. However this means to her surviving aunt. But there is evidence from the drafting lawyer, she wanted the money to go to the first cousins. So upon death, the estate when to the aunt who is the closest living heir. 

V. Wills – Construction:

A. Mistaken or Ambiguous Language:

Interpretation (CPC 21101-21118, 21120-21122):

· Traditional CL = Plain Meaning/No Extrinsic Evidence Rule: If words are clear, we will only look to the will to give them their plain meaning. No need to go beyond four corners of the will unless there is an ambiguity, then we can consider allowing extrinsic evidence.

· Mahoney v. Grainger (Mass, 1933): Residuary clause gives her entire estate to her “heirs at law” in equal shares. T meant to give to her 25 cousins. Court applied plain meaning doctrine because the will was clear and no extrinsic evidence was needed to define “heirs at law;” Her heir at law was her aunt – ignored the “divide in equal shares”.

· Heir is a term of art with a well understood meaning. No ambiguity in the term. Does the court need any help in terpreting this? No. 

· This exposes us to judicial reluctance which represents the best evidence of the case. And discusses the PLAIN MEANING RULE. You look at the plain meaning of whats on this will. If a judge can understand what it says, then that’s what the judge is going to do. No extrinsic evidence.

· AT COMMON LAW: There is a built in bias against the correction of mistakes. Either the will is understood, or if its not, it fails. Issue with who gets to say what the will says. 

· Validity Exception to Plain Meaning Doctrine: When it comes to determining the validity of the will itself, extrinsic evidence will always be allowed. Only when it comes to interpreting the meaning of the words in a will does the court restrict plain meaning. 

· Fleming v. Morrison: T drafted “fake will” made for the purpose of sleeping with Fleming. He tells his attorney that the will is a sham. Court allowed testimony to invalidate will because there was an issue of testamentary intent based on extrinsic testimonial evidence. No evidence was used to construe the will. This is juxtopoxition to Mahoney. In this case, did it reflect the testamentary intent? It goes to the validity of the evidence. You Can ALWAYS let in evidence to determine if a will is valid. That’s not construction—that is validity. DRAW THIS DISTINCTION IN YOUR ANALYSIS!!!

· Types of Ambiguities: So in time, courts says plain meaning rule left issues in construction. SO they started developing acceptances for ambiguities. 

· Patent Ambiguity: An ambiguity clearly set forth on the face of the will. Ambiguity plainly visible on the express terms of the will itself. 

· Ex: Will says: “I give ½ of my estate to A, ½ to B, and ½ to C.” – this can be an easy thing to figure out. Understand that patent ambiguities cannot support. NO extrinsic evidence. 

· Rule: Extrinsic evidence is not admissible to explain a patent ambiguity; courts will do best to construe and if they can’t, gift will fail. 

· In this case, court does not need extrinsic evidence. They give the writing its best shot. 

· Latent Ambiguity: An ambiguity not clear from the document (you don't know until someone points it out).

· Rule: Extrinsic Evidence is admissible to discover/point out the ambiguity and to help establish and then construe the ambiguity. 

· Hypo: I give 10K to my cousin Lisa. When probate is open we find out that I have three cousins names lisa. Which lisa is it? First we allow extrinsic evidence that there IS an ambiguity. Then we allow in evidence to clarify which of the THREE is my favorite. 

· Three Types of Latent Ambiguities: 

· The miss-description doctrine:  “I give my house at 1331 Mockingbird lane to X.”  Executor goes to 1331 Mockingbird Lane, and there’s no house. Testator owned 1313 Mockingbird Lane. The bequest of 1331 fails, but it is clear that the testator was trying to make a bequest of his house. So we need to allow extrinsic evidence to resolve the ambiguity – we allow in evidence of the (1) ambiguity then (2) evidence to construe the ambiguity. Strike out the ambiguity. Very structure approach. DO not add anything. Only strike. 

· Arnheiter v. Arnheiter:  says he owned 304 and gave it;. But he owned 317 on the street. So the court struck the misdescription. If they could understand what was left, the gift stood. Allowed in to show latent ambiguity. And how

· Gibbs: Testator left them a residue to Robert J Krauss. Who had the same name of the person who was really emant to receive. This guy was Robert W Krauss, who was supposed to get it. Lifelong worker of the person who passed. Court admitted extrinsic evidence. To allow for ambiguity at first. Then the court identifies if the testator actually menant which person. Court considered all the evidence and Robert J Krauss.. couldn’t have been any person other than Robert J Krauss. Only Robert J Krauss could produce that he had served as a Kabby. So the dropped the J and the location. Plain vanilla easy description. 

· Equivocation: When there is a description that matches more than one item, more than one beneficiary. There is ambiguity in the identification of the person in question.

· Ex: I give 10k to lisa. 

· Personal Usage: Use of nicknames – a particular way that we use to refer to someone.Fmouse case referenced in the reedings is Mrs. Mosely’s tobacco shop. Took a liking to the clerk. Never had met the real Ms Mosely, but had established a relationship with the clerk. Patent vs. latent. 

· Interpreting Ambiguous Language – Extrinsic Evidence Allowed (CA Rule): Where an ambiguity exists within a will, extrinsic evidence may be offered to show and interpret the ambiguity.

· Ambiguity: Anything that is reasonably susceptible to 2 or more interpretations.

· Extrinsic Evidence: Once an ambiguity is found, will admit any evidence reasonably related to ANY of the interpretations.

· Note: Makes no distinction between patent and latent ambiguity – once it has been determined that something is reasonably susceptible to two or more meanings, the court will admit extrinsic evidence reasonably consistent with one of the two possible explanations.

· Look at Circumstances Surrounding Testator: Deference given to the circumstances surrounding the testator at the time of execution.

· Example: T in his will bequests “10k to Christina, my favorite student in T&W.” There were 3 Christinas in his T&W class.

· Ambiguity? Yes, which Christina.

· Extrinsic Evidence allowed? Anything going to which Christina T meant.

· Ex: Whether one had close relationship, babysat his children.

· BUT: Would not allow student Bob to introduce evidence that he was the favorite student. Court will not allow this because it is not reasonably consistent with any of the possibilities.

· Deference to T’s Circumstances: If C1 babysat testator’s kids and came over for dinner often, may be enough to resolve. 

· In Re Estate of Russell (CA): T had validly executed a holographic will on a small card. One side was the residuary – “I leave everything I own to Chester and Roxy” – the other side said “my 10 gold piece and diamonds to Georgia.” It’s inconsistent with the other side, you may have both a will and a codicil. The issue was that Roxy (one of the beneficiaries) was a dog, which is a latent ambiguity as to whether the beneficiary lacked capacity. 

· Held: CA allowed extrinsic evidence. Remedy = The gift failed the bequest passed through intestacy. But CA allows the partial invalid disposition to pass through the rest of the residuary clause – so no intestacy. 

· This was a latent ambiguity. SO now the court understands that Roxy is a dog. What does it do to our understanding of this matter. Now that there is a dog.. under the common law.. the patent latent.. allow in the extrinsic evidence. What does the court then do with that evidence.. the court says that the half that was going to go to the dog is dropped bc the dog lacks capacity to receive theproperty. Chester says that she did not want Georgia nan to get the gold piece. Chesters [osition .. I was going to take care of Roxy. So really.. Chester For the benefit of Roxy. The court says no, on its face that’s not ambiguous.. its almost like

· Court REJECTS THE PLAIN MEANING RULE. Its irrelevant. All we need and all we want to find is some ambiguity. If we can find ambiguity then we will allow in evidence that is REAOSNABLY CNSISTANT with that ambiguity. Needs to be REASONABLY CONSISTANT with a plausible alternative ambiguity. 

· Ambiguity = anything that has multiple alternative interpretation. And then evidence must be reasonably consistant with one of those alternative interpretations. 

· In this situation could have argues that a partial failure in a residual gift.. under a modern approach, it would drop in to the residue, and chester would get it all. However, CA at the time did not provide for a residue of a residue approach; THIS IS AN EMBEDED QUESTION. LOOK FOR THIS ON EXAM.
· THIS IS THE MAJORITY APPROACH> !!!

· In re Estate of Cole (Modernist approach; CA doesn't go this far): Pg 333. Will gave bequest of “two hundred thousand dollars ($25,000)” to friend. It was a patent ambiguity. Here, allowed the attorney to tell what happened as extrinsic evidence. Much broader than Russell and not used in CA. At common law this gift would simply fale. This was an alternative to Russell. We would be making it up as judges. We would be imposing our own judgement. Court didn’t allow it to fail.. Court said that they would still consider extrinsic evidence. Specifically the atty who prepared the will.. he used a computer to copy and paste another provision. Then he changed the numerals to 25k… a SCRIVNERS ERROR. A UPC JDX.. 

Reformation – Correcting Mistakes: 

· Correcting Mistakes – Misdescription Doctrine: Court strikes words from will in order to construe.

· Legal method used where the court strikes words but does NOT add to the will to see if they can make a devise understandable. Once words are struck, will read the remaining terms to see if it makes sense.

· Example: D devised by will devises “my house at 1331 LLS Lane to A.” D’s actual address is 1313 LLS Lane. 

· Court can strike out words that do not make sense in order to construe the will. Here, Court can strike out 1331, then read the remaining devise: “I give my house at 1331 LLS Lane to A.” Since D only owns one house on LLS Lane, striking out the mistaken address makes the devise understandable.

· Note: CA adopted residuary of residuary where a proposed gift fails. Failed gift goes to residuary (where one exists) instead of passing to intestacy.

· Estate of Duke: Irving Duke prepared a holographic will providing that, upon his death, his wife would inherit his estate and that if he and his wife died at the same time, specific charities would inherit his estate. There was a 20 years age difference. He was 72, and he was 58. Said .. all to wife. Should we die at the same moment, then the distribution ½ to the city of hope and ½ to the jewish national fund. Issue is he didn’t say what happens if his wife predeceased him. Wife dies first. Didn’t make any changes t his will.. was in tons of contact with the City of Hope and Jewish National Hope.. … This will was not ambiguous. Clear provisions. Just missing a provision. What if he .. survives. If there is no provision made.. then intestacy is the only viable outcome. But he didn’t care for his family very much.. unambiguous will.. neither of which were triggered.. as such it falls to intestacy.  COURT HOLDS… NO REFORMATION. HOWEVER.. THE COURT OVERTURNS THE BARNS CASE. THE RUSSELL CASE… THEY LAY IN A FAT DOSE OF CLEAR AND CONVINCING EVIDENCE…. The handwritten will, however, contained no provision addressing the disposition of his estate if, as occurred here, he lived longer than his wife. The specified charities contend that at the time the testator wrote his will, he specifically intended to provide in his will that the charities would inherit his estate in the event his wife was not alive when he died. 

· Held: The courts below excluded extrinsic evidence of the testator’s intent, finding that the will was unambiguous and failed to provide for the circumstance in which his wife predeceased him. Therefore, finding that Duke died intestate, the court entered judgment in favor of the heirs at law, Seymour and Robert. Reversed and remanded.

· New Extrinsic Evidence Rule (California essentially adopted UPC § 2-805): The court may reform the terms of a governing instrument, even if unambiguous, to conform the terms to the transferor’s intention if it is proven by clear and convincing evidence what the transferor’s intention was and that the terms of the governing instrument were affected by a mistake of fact or law, whether in expression or inducement. [THIS IS ESSENTIALLY HARMLESS ERROR]

· COURTS MUST SEE CLEAR AND CONVICING EVIDENCE OF ACTUAL INTENT. 
· THIS ESSENTIALLY SHOWS.. that we are far more likely to allow in extrinsic evidence.. when there is ACTUAL intent. 
B. Death of Beneficiary Before Death of Testator – Lapse:

· Lapse Defined: Where beneficiary dies before the testator, but after the will is executed, the gift has lapsed.

· What happens to lapsed gifts: The gifts fail, unless doctrine of anti-lapse saves.

· If Specific or General Lapses: Drops to residuary, or intestacy if no residuary.

· If Residuary Gift Lapses: Drops to the other beneficiary, or if none, to intestacy.

· Types of gifts are 
· Specific: Real estate.

· General

· Residuary

· NOTE on a general request—if you don’t actually own what you are giving generally, it then becomes the executers problem to buy it to give it. Ex 100 shares of micorsoft. 
· If beneficiary dies before will is executed: Void from the outset. This is called a void gift. Void from the outset. THis means the gift could never be safed. But compare to a lapsed gift could be saved under the doctorine of antilapse. 

· Doctrine of Anti-Lapse: **Anytime see a lapse, ask whether anti-lapse doctrine applies. If predeceased beneficiary is within a designated degree of relationship (in CA, “kindred”) and leaves issue behind before predeceasing T, rebuttable presumption arises that T would want gift to pass to predeceased beneficiary’s issue absent clear contrary intention. THIS CREATES A REBUTTABLE PRESUMPTION that the gift was supposed to go elsewhere.. 

· A gift will be saved if all of the following are satisfied (i.e. rebuttable presumption arises):

· (1) A lapse or void occurs;

· (2) The proposed transferee stands within a specified relationship with the transferor; 

· (3) The proposed transferee leaves issue; and
· (4) No express intent to the contrary (contained in will itself).

· Rebuttable Presumption – Contrary Language: Doctrine of anti-lapse may only be rebutted if contrary language regarding the disposition of the property is expressed in the instrument.

· IN CALIFORNIA under Section 2110: California has gotten rid of the difference between void or lapse. 

-  (a) Subject to subdivision (b), if a transferee is dead when the instrument is executed, or fails or is treated as failing to survive  (SLAYER DOCTORINE, OTHERS) the transferor or until a future time required by the instrument, the issue of the deceased transferee take in the transferee's place in the manner provided in Section 240. [We save the gift for the deceased beneficiary of issue, per capita] A transferee under a class gift shall be a transferee for the purpose of this subdivision unless the transferee's death occurred before the execution of the instrument and that fact was known to the transferor when the instrument was executed.

· No difference between void and lapse in ca. 

- (b) The issue of a deceased transferee do not take in the transferee's place if the instrument expresses a contrary intention or a substitute disposition. A requirement that the initial transferee survive the transferor or survive for a specified period of time after the death of the transferor constitutes a contrary intention. A requirement that the initial transferee survive until a future time that is related to the probate of the transferor's will or administration of the estate of the transferor constitutes a contrary intention.

· Presumption is safe the gift. Unless the document says we don’t save the gift. 

(c) As used in this section, “transferee” means a person who is kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor.

· So in CA we double the family tree. Also former souses.. means exces.. THis is generous coverage. 

· The whole in this donut.. is a spouse.. LOOK AT THIS AGAIN. 

· Language of survivorship is the expression of a contrary intent, and this will prevent antilapse under CPC 21110 

· Contrary Language Example: In CA we have said that language is a contrary language that will prevent antilapse from triggering. Tthe following as sufficient contrary language: “if he survives me…” or “to my living siblings”.

· Ramifications of Expressed Contrary Language: Anti-lapse does not apply, will dispose of property as desired in will. 

· Lapse or Void: Applies to actual as well as hypothetical death – where beneficiary is treated as predeceasing.

· Note: Does NOT apply to Slayer Doctrine.

· Specified Relationship – Definition of a Transferee: For purposes of anti-lapse, a transferee must be:

· (1) Kindred of the transferor; OR

· I.e. shares a drop of related blood with transferor

· Adopted / half-blood = sufficient.

· (2) Kindred of surviving, deceased, or former spouse of transferor.

· Note: A current spouse = not kindred.

· Ruotolo v. Tietjen: W & H had Hazel, Hazel had daughter named Kathleen. H died, W married John. John provided will leave everything to wife and if she did not survive, substantial bequest to Hazel. Order of death: W, Hazel, John. 

· Held: Court applied Anti-lapse. Language of survivorship alone does not establish the testator included this language to provide for the contingency that the devisee would predecease the testator. Without specific language indicating the testator’s intention that the anti-lapse statute be inapplicable, or providing an alternate beneficiary, mere survivorship language does not overcome the presumption that the testator wished to avoid intestacy. Here, John provided no specific language indicating that he intended to negate the anti-lapse statute.

· THIS IS NOT THE LAW IN CA. This is clearly a case of a court who is trying to stretch the doctorine to preserve the gift for a potential beneficiary. But it is indiciative of the length that some courts will go to avoid the potential of intestancy to achieve what they believe to be correct. 

A second way to save a gift: Class Gifts. 
· Class Gifts: A class exists if the testator intends to be a class (Makeup of a group cannot be determined until the death of testator – those left standing (surviving) in the group will divide what’s left). Must be surviving. Take a snapshot of who is alive. Class is not closed at the moment the will is executed, and the class is flexible until the momeny of the gift. This means that a class can be added or shrunk. 

· Gift is made to a general class of individuals (“To all my cousins.”).

· Class is not determined until the moment of T’s death. 

· Dawson v Yucus: The second clause of Nelle G. Stewart’s will devised her interest in her deceased husband’s farmland to Stewart Wilson and Gene Burtle, her nephews on her husband’s side of the family, in one-half shares. In so devising, she stated in the same clause that she believed the farmland should go back to her husband’s family. One of the kids died though, but left issue behind. Can the issue her the share?
· Can antilapse apply? : This was not a circumstance which antilapse couple apply. Therefore the gift could not be saved by antilapse. Theres a alapse. Theres issue. But in California, there would be antilapse bc it’s the former spouse. But this couldn’t happen here. So if you can use antilapse.. you do a class gift. 

· What we are looking for here is the INTENT TO MAKE a class gift. There are som factors that they look at..How do you describe bennys (in this case it was specific.. goes against class), description of gifts (specified a specific bequest to these individuals), common characteristics, impact on scheme, and entirety of th interment. COURT ends up finding that there was no class.. She had in other places in the will.. looked to her use of this teqnique elsewhere in her will.. and must not have intended to do it here.  

· How to Determine Whether Testator Made a Class Gift: The following factors should be looked at to determine the intent of the testator, although not all must be present.

· (1) How testator described the beneficiaries: Specificity v. General

· More specific description = likely an individual gift.

· E.g. describing beneficiaries by name: “To G and S”.

·  More General = more likely to be a class gift.

· (2) Description of the Gift:

· Direct beneficial amounts = likely individual gift.

· E.g. fixed amounts / percentages. “Half to G, and half to S.”

· Lump sum = more likely a class gift – E.g. “I give my interest to G and S”.

· (3) Common Characteristics of the Beneficiaries:

· Common characteristics of beneficiaries = more like a class.

· No common characteristics = less like a class gift.

· Note: Court also looks at members of the class not included in the gift.

· (4) Impact on the testator’s testamentary scheme: What will happen to property disposition if it is or is not considered a class gift.

· (4) Entirety of testator’s testamentary instrument: Did testator use “right of survivorship” as part of other gifts but not with an alleged class gift? If so, shows did not intend a class.

· Member of Class Predeceases the Testator and Leaves Issue:

· Anti-Lapse Applies: Doctrine of anti-lapse will apply when a class member leaves issue and is kindred to transferor or transferor’s spouse.

· Exception: Beneficiary dead and the testator knew about death.

· Anti-lapse will not apply when:

· (1) Class member predeceases the testator before the execution of the instrument; and
· (2) Testator KNEW of the death when instrument was executed.

· Note: Where beneficiary predeceased the instrument’s execution but the testator did not know, anti-lapse applies to save for issue.

· Example: T leaves a class gift to G and S. S dies before T dies.

· If S has no issue, what happens? S’s portion goes to G.

· If S has issue, what happens? Anti-lapse applies.

Intersection of Antilapse and class gift: 

· In CA .. if someone who is part of a class, also sits to get antilapse—we expressly apply antilapse within a class to save that deciesed beneficiaries share for their issue, and will be preserved for their kids. But note that.. if the deceased is already dead when the will is written, and the testator knew of the death before the execution of this insterment. 

C. Changes in Property After Execution of Will (CPC 21131- 21135, 21139, 21400, 21402):

-  You cant give what you don’t have. This is the traditional common law approach. 

· Types of Gifts: 

· Specific Bequest: Identifies the specific object/property that should be given.

· Ex: “I give my watch to Fred.”

· General Bequest: Bequests of money and other fungible items.

· Fungible: Interchangeable.

· If the property is not there at the time of T’s death, serves as a direction for the executor to go and buy the item.

· Example: T leaves 100 shares of Apple stock to Fred or T leaves a Rolex watch to Fred. If the Rolex or Apple shares are not part of estate, executor may go out and buy.

· Residual Bequest: Everything that is left over after specific and general bequests are satisfied.

· Note: Gifts satisfied in the following order: specific, general, and residue.

· Doctrine of Ademption: (Applies to specific bequest only) Where specific bequest cannot be found at the time of death, then the gift fails.

· Example: T gives “my watch to Fred.” At probate, watch is not present. 

· General bequests are never adeemed – a general bequest no in existence during probate imposes a duty on the executor to go obtain the gift for distribution.

· Construction Techniques Used to Save Adeemed Gifts:

· (1) Construe as General Bequest: Construe the gift as a general bequest rather than a specific bequest.

· Ex: T says “My grandma’s watch to X” and watch can’t be found, court may interpret bequest as “I want X to have a watch, any watch.” If court does this, it directs executor to go out and buy watch for beneficiary. 

· (2) Form Over Substance: Form of the gift has changed, but not the substance itself.

· Example: T gives “My 100 shares of Tiger stock to X.” Tiger merges with Lion Co., stock converts to Lion Co. stock. Here, is no longer Tiger Tale stock – form has changed, BUT, the Lion Co. stock is still stock., will treat Lion Co as Tiger stock.

· (3) Change Point in time at Which We Construe: Instead of construing at the moment of the will’s execution, construe at a different point to keep the specific gift from failing.

· Example: T gives “My 2002 Yukon to F.” Car gets traded in, T only has a Chevy Volt at time of death. 

· If construed at will’s execution: Gift fails, since there is no Yukon.

· If change construction time to T’s death: Construe that T’s intention was to give F his personal use vehicle to F, give him the Chevy Volt.

· (4) Outstanding Balance Exception: Where gift has been sold, condemned, totaled and T no longer has possession of the property, but the proceeds, beneficiary can receive the proceeds received from the gift.

· Exception: Where proceeds commingle with T’s other funds, the exception no longer applies.

· Example: T gives “my Ferrari to F,” or “Blackacre to F.” If Ferrari is totaled at T’s death: F can receive the proceeds from the insurance, so long as no commingling has occurred. If Blackacre has been sold / condemned: F can receive the proceeds from the sale. 

· CA Statutory Exceptions – CPC 21134: If a conservator sold off property, then the beneficiary of the property is given the pecuniary value (based on the value of the gift at the time it was transferred). Same if the property is condemned by imminent domain and proceeds are paid to the conservator.

· Exception [i.e. this statute does not apply]: The conservator is terminated and testator survived the termination for 1 year – if the conservatorship ends, and testator back in control and managing own affairs, the testator has a duty to fix the will. If the testator does not amend the will within one year, then the presumption of the conservatorship rule end, meaning testator implicitly validates what the conservator did – revoke the gift – not changing it when you had the power to do so. 

· In re Estate of Anton: Daughter was conservator for mother and had to sell property that was to go to someone else in order to pay for nursing home. Court held no ademption because didn't misappropriate funds, just looking out for her mother. In cases where specific devises are removed from the estate as a result of an involuntary act, the devisee is entitled only to the proceeds which have not been expended on the support of the testator. 

· If the language is sufficiently general.. then the problem goes away.. 

· Give them what the asset has been converted in to. 

· Another alternative that some courts use.. is to construe at the time of death.. instead of execution.. 

· Pequilier twist that arose from Anton.. Conservatorships.. to the extent that  there is an involuntary disposition, and there may be insurance proceeds there, or there is a fund. Or the asset has been sold but on an installment basis—the modern approach is to treat the remaining balance awaiting the insurance policy, or the condemnation result, or the balance of a note… courts will trace the rights of the beneficiary in to that fund as undistributed. THIS IS THE TE REMAINING BLANACE EXCEPTION. If you touch the cash as the testator, then nothing goes to the gift. But if it hasn’t been touched, int hat case,t here is a tracing to allow the beneficiary to seek the unpaid portion or the remaining outstanding balance. 

· TO the extent that there is a specific requiest and that asset was disposed of by the conservator, then we ______?? What is this. 
· 2134©: If for some reason after an asset has been disposed of, the testator regains conciosness and emerges formt he haze.. if you emerge then you are expected to regain control of your affairs. And assets that you own.. and you are given one year to correct the error. 

· If you do not change your will after you emerge from the clouds… and one year passes.. then you presume you.. in other words.. a testator who come sout of a conservatorship.. by amending the will and giving other property.. 

Hypo 1: 

· I Give x 100 shares of IBM. Assume that I own no IBM stock. This is a general bequest because there was nothing that distinguished the specific IBM stock. The fact that its not currently owned furth reinforces the notion. 

· What if I had owned that stock at that time? 

· Now own 100 shares of IBM.. paid in full. If it’s a general request X still takes. But if it is a specific request, well this is ademption. 

· How about at common law… if there is a stock split.. or a stock dividend.. as long as this is corporation initiated.. then you are good to go and you get to keep the whole lot. But if it is someone bought more shares.. the additional shares when to the other beneficiary. 

· I give 100 shares of IBM.. weather you own the stock is irrelevant.. what do you get.. 100 shares of IBM stock… if it’s a general request.. the beneficiary would NOT get the benefit of the additional shares. That is the traditional common law approach. 

CPC 21132: At-death transfer of securities ( MODERN TRENT AND CA RULE)- Does not change the fundamental nature. Only deals with the after aquiered stock. And only applies if the testator actually owned stock that meets the description at the execution. 
(a) If a transferor executes an instrument that makes an at-death transfer of securities and the transferor then owned securities that meet the description in the instrument, the transfer includes additional securities owned by the transferor at death to the extent the additional securities were acquired by the transferor after the instrument was executed as a result of the transferor's ownership of the described securities and are securities of any of the following types:

(1) Securities of the same organization acquired by reason of action initiated by the organization or any successor, related, or acquiring organization, excluding any acquired by exercise of purchase options. [THIS IS CORPORATE INITATED ACTION]
(2) Securities of another organization acquired as a result of a merger, consolidation, reorganization, or other distribution by the organization or any successor, related, or acquiring organization. {More corporate initate action]

(3) Securities of the same organization acquired as a result of a plan of reinvestment. [IN CALIFORNIA.. this expressly gives the beneficiary of the stock, any benefit of the additional stock so long as it’s the benefit of corporate initated action.]

(b) Distributions in cash before death with respect to a described security are not part of the transfer.

If the corporation gives you cash, then it breaks the spell. 

If there is a distribution of cash that occurs after death, this goes on. If its before, it gets co mingled and does not go to the receiver. 

In the case of privately heald companies, different rulesapply. We don’t make any of these rules applicable. Can’t impose the duty on the executer. If you don’t own it, it won’t change hands. 

· Stocks and Stock Splits:

· Stock Interpretation in Testamentary Instrument:

· Public Stocks: Where bequest of public stock looks like general bequest but T possesses the public stock in his estate, will treat as a specific bequest.

· Example: “I give 100 shares of Apple stock to Fred.” Testator owns 100 shares

· Although looks like general, will treat as specific.

· Private Stocks: Bequests of private stock will be interpreted as specific gifts, no matter the language (hard for executor to go out and purchase private stock). If stock in a closely held corporate does not exist at T’s death, then the bequest is adeemed.

· Example: “I give 100 shares of In-n-Out stock to Fred. T does not own any stock. 

· The gift fails.

· Stock Splits: If at the time of the will’s execution, testator owns securities that meet the description in the instrument, beneficiary receives all after-acquired shares that are the result of corporate initiated action.

· Note: Applies where bequest looks general and specific, so long as testator owned stock – i.e. CA does not care whether it was a specific or general bequest, so long as the testator owned the stock at the time the bequest was made, we will give the beneficiary the benefit of the after-acquired stock acquired by corporate initiated action (things like stock splits, stock dividends).

· **This rule does not apply to additional stock that was purchased or inherited.

· Doctrine of Satisfaction [Testacy Version of Advancement]: Satisfaction occurs where the testator makes a transfer to a devisee provided for in the will after executing the will.

· CPC 21135: A gift that given by the testator to a beneficiary during testator’s lifetime is treated as satisfying an at-death transfer within the testator’s testamentary instrument if any of the following are present:

· (1) Instrument Provides for Deduction of Lifetime Gift: The instrument provides for deduction of the lifetime gift from the at-death transfer.

· (2) Transferor and Contemporaneous Writing: Transferor declares in contemporaneous writing that the gift is in satisfaction of the at-death transfer or the value is to be deducted from value of the at-death transfer. 

· (3) Transferee Acknowledgement in Writing: Acknowledges that gift is in satisfaction or is to be deducted from the value of the at-death transfer.

· (4) Transferee Predeceases Testator, Lifetime = Partial or Full:

· Anti-Lapse: Lifetime amount is treated as partial satisfaction, is deducted from amount beneficiary’s issue receive.

· Express Gift Over: Lifetime amount is full satisfaction of at-death transfer.

· Example: “I leave 10k to Joe.” Joe receives 1k before he dies before T, leaving issue. 

· Under Anti-Lapse: Children only receive 9k.

· Express Gift Over Provision: J’s 1k = full satisfaction.

· Advancement v. Satisfaction: Under Advancement, you do not count it against children. Here is the opposite – gift reserved for children will be subject to the offset.

Under section 6409 THE ADVNACE DOES NOT OCUNT AGAINST THE SHARES PASSING TO MY ISSUE. If I PREDECESASE, all bets are OFF> The advance does nto count against them. SO the estate will be divided three ways. Kids will take their share of the unaugments estate. But with satisfaction if there is a will and it says that a 100k is to e a partial satisfaction against the will.. if I predeceased, then it is pinned to me, and it goes to my children. 

· The partial satisfaction goes to the kids. In advancement.. it does NOT. 

· Exoneration: Where a will makes a specific bequest to another of encumbered property.

· Beneficiary takes Subject to Encumbrance = Gift of Property Equity: Presumption that the beneficiary takes subject to any encumbrance, and the gift from the testator is treated as a gift of the equity.

· Exception to Gift of the Equity Presumption: Where the instrument expressly states that the beneficiary should take the property free and clear of the encumbrance, will use estate to pay off.

· Note: A general directive in the instrument to pay off debts would not implicate the exception.

Executer would pay debts off using the other assets of the estate. Free and clear of debt. Unless the will expresses a contrary intent. GO to the house.. free and clear of any debt. But without the express intention to do.. I hearby authorize payment for the remaining debts.. that kind of stuff.. 

· Doctrine of Abatement: Where the will purports to give away more than there is to actually give.

· Abate Non-family portions, then family portions: The instrument should dispose of property on a pro-rated basis between gift class in the following order:

· Specific Bequest: Family specific, then non-family specific.

· General Bequest: Family general, then non-family general.

· Residue: Family general, then non-family general.

· CPC 21402 – Order of Abatement: Shares of beneficiaries abate in the following order:

· Property not disposed of in the instrument (Intestacy);

· Residuary gifts; [ THIS IS USUALLY THE FAMILY] .. SO THEN 21400 was done. 

· General gifts to persons other than transferor’s relatives;

· General gifts to the transferors’ relatives;

· Specific gifts to persons other than the transferor’s relatives;

· Specific gifts to the transferors’ relatives;

· Note: Relatives Definition: One to whom property would pass to under intestate succession.

· CPC 21400 – When Abatement Order Defeats the Testator’s Purpose: Shares of beneficiaries in the instrument shall be abated as necessary in order to achieve the instrument’s purpose. 

· I.e if the abatement will defeat plan, then will abate as necessary to effectuate. No matter what the abatement statute says, if you determine abatement would destroy testamentary plan, then do what you think is right.

· Example: Testator executes will: 300k to charity A, 100k to charity B, residue to her son A. She has 800k estate at time of execution. At death, estate is only 300k.

· Under Traditional Abatement:

· No Specific bequest – family or non-family.

· General Bequest: Charities split the 300k on a pro-rated basis. 

· Charity A = ¾ of 300k. Charity B = ¼ of 300k.

· Residue: Son gets nothing.

· Clearly, Traditional Abatement Defeats Testator’s Purpose: Purpose likely to have son get half of the money, as seen in testator’s original bequest. Court can then re-interpret as follows:

· Son: Receives 150k.

· Charity A: ¾ of 150k.

· Charity B: ¼ of 150k.

VI. Nonprobate Transfers – Will Substitutes:

**All of the following avoid probate, due to the low probability of fraud.

· These transfers essentially mitigated the risk that there would be fraud. High degree of confort. 
· Non-Probate Transfers: (Ways to avoid making a will):

· Joint Tenancy: Deceased person’s share extinguished and right of survivorship. Nothing passing from one to the other. It is common ownership in whole and in part. So each joint tenant is owner of all and part at the same time. 
· Life Insurance: Third party beneficiary entitled to receive proceeds at your death. 
· Nothing for probate to reach because basis is contract. Operates outside of the wills rules. 

· Contracts with Payable-on-Death (POD) Provisions: A decedent may have a contract with someone to distribute property at decedent’s death to a named beneficiary (Ex: Pension plans with survivor benefits, tax-deferred investment plans often name a death beneficiary); all that needs to be done is file a death certificate with a custodian holding property. 

· Inter-vivos Trust (created during life): Property held in testamentary trust passes through probate, but property put in an inter vivos trust during the decedent’s life does not. 
· Bifurcation to one for the benefit of another.

· Note that trusts that are indefinite int heir nature. Thus no need to have it in writing. Ones that involve real estate needs to be in writing per Trusts that are only for cash.. is personal property.. is indefinite and does not need to be written. Free of probate, and no will sact. INTER VIVOS TRUST.

· There are revocable and irrevocable trusts. Who has standing to sue?
· Farkas v. Williams: A revocable trust that made the trustee the settlor the same person but the beneficiary was another…and even a tiny interest to him constituted an inter-vivos trust. The tiny interest that Remainderman had in the trust was sufficient to be consideration toget the trust, and not be considered a will. 

· Just as we make a gift outrite to one person. A trust is the same way of making a gift. But when you see a transfer to one person for the nefit of another, that’s a trust Courts look for bifurcation. 
· But we in modern times can give ourselves a life interest, and then give on our death to a benfficiary. Basically a will. But allowed it bc there is a peppercorn.. a present interest in the trust. 
· Moon v. Lesikar (Counterpoint to Farkas.. and is the modern view): Same facts as Farkas, except court held that a settlor of the trust with power to revoke had main control of the trust and a beneficiary didn't have standing to sue him for using different funds. Beneifciarys under revocable trusts have no standing to sue. It’s a trust, the beneficiary can not say that they’ve gotten anything. The only person who has any rights.. is the settlors. Beneficiaries have no benefit to sue. 

· Patterson: Court held that you can revoke a trust any way you revoke a will. 

· The only person who has any standing. Beneficiarys have no fediciary duties. There isn’t even a peppercorn. SO.. the MDOERN LAW.. the revocable trust.. is acceptable. 

· Legal possessory estate in future interest. O> A for life> B remainder. B gets the exsisting rights.. only mature after the intervening life estate terminates. Have created a life estate and a future interest.. B does not have the current right to it. But it matures on A’s death. Al these rights survive the original transfer by d. And only become executed upon.. 
· What about if A grants to himself a lfie estate that goes to B upon death. This is still outside of prpbate.. its recognized as valid bc chanced of fraud is lowe. 
What is a gift: need to have delivery. No gift until you feel the wrench of delivery. Gifts are not revocable. A gift is one way of transferring property. A transfer of one to another for the benefit of a third. This is a TRUST> 

Revocable Trusts: 

· IN A TRUST there is no direct giving from the giver to the give. 

· There are two types of trusts: 

· Testamentary trust—comes up int hewe will after you die. 

· Inter vivos trust. One created in life. Transfer made while alive. 

· Trust Basics: A gift to one for the benefit or another.

· Writing not required (subject to SOF exceptions), can be created orally.

· Can be revoked.

· Living Trust: Settlor can transfer to himself as trustee for the benefit of himself.

· Revoking a Trust: A trust that is subject to revocation, can be revoked any way that a will can be revoked UNLESS trust document expresses the exclusive way to revoke. 

· Settlor Cannot Hide Behind Revocable Trust:

· Treated as an extension of the settlor.

· Court can order the trust be revoked so that creditors can get paid.

· Upon Death of the Settlor:

· Revocable trust is no longer revocable. 

· If the settlor owed creditors money, protected by the trust – not part of probated estate.

· Note: Although the trust is protected, creditors may be able to be paid out from the trust if they are unable to be fully paid back through probate estate first. 

Payable on Death Contracts (CPC 5000):

· THis is a 3rd party beneficiary item. At common law this is very narrowly construed. Paid under a contract issued by an insurance company. 

· What is Included: Life insurance Policies. In CA: Anything with a payable on death clause.

· Why They Can Avoid Probate: Self-executing at death; likelihood of fraud is low.

· Where Former Spouse is Not the Surviving Spouse at Death:

· Exception to CPC 5600: Former spouse who is not surviving spouse (because of divorce or annulment) remains the beneficiary on a life insurance policy unless changed subject to proper rules.

· If you want to change beneficiary of life insurance: Policy holder must follow the insurance company’s procedures, generally must fill out and complete a specific form (changing in testamentary instrument is NOT enough).

· Pension and Retirement Plans: Cannot change the beneficiary designation without using the appropriate forms.

· Life Insurance/POD Contracts:
· Common Law (Atkinson case): POD (payable on death contract) language is still a testamentary act so passes through probate. 

· Exception: Life insurance contracts do not pass through probate.

· CA/Modern Trend: All third party beneficiary POD contracts are excluded from probate (and therefore do not need to be Wills Act Compliant) including pension plans, certificated and uncertified securities, pension, retirement plans.

· Insurance Exception: When it comes to life insurance contracts, wills rules do not apply – must use the forms provided by the bank to change beneficiaries. Bank has to pay out to someone at insured’s death, and policy advises against letting people come in with wills and codicils to change the beneficiary.

· Cook v. Equitable Life Assurance Society: Husband had life insurance policy with wife as beneficiary. He then divorces, but doesn’t change beneficiary. Husband then remarries and has a son. Husband then creates holographic will leaving all assets including life insurance to new wife and son. Court gave life insurance to Wife 1 (ex-wife).
· MODERN.. STILL insurance policy must be changed to a different … CPC 5040 [exact mirror image of what we see under wills. This allows for wills act rules to attach to non-probates]: 
· (a) Except as provided in subdivision (b), a nonprobate transfer to the transferor's former spouse, in an instrument executed by the transferor before or during the marriage or registered domestic partnership, fails if, at the time of the transferor's death, the former spouse is not the transferor's surviving spouse as defined in Section 78 , as a result of the dissolution or annulment of the marriage or termination of registered domestic partnership.  A judgment of legal separation that does not terminate the status of spouses is not a dissolution for purposes of this section.
· (b) Subdivision (a) does not cause a nonprobate transfer to fail in any of the following cases:
· (1) The nonprobate transfer is not subject to revocation by the transferor at the time of the transferor's death.
· (2) There is clear and convincing evidence that the transferor intended to preserve the nonprobate transfer to the former spouse.
· (3) A court order that the nonprobate transfer be maintained on behalf of the former spouse is in effect at the time of the transferor's death.
· (c) Where a nonprobate transfer fails by operation of this section, the instrument making the nonprobate transfer shall be treated as it would if the former spouse failed to survive the transferor. [TREAT x spouse as having predeceased and go from there.. 
· (e) As used in this section, “nonprobate transfer” means a provision, other than a provision of a life insurance policy, of either of the following types: NOTE.. life INSURANCE IS CARVED OUT.. THERE MAY BE A WILL OUT THERE.. some wild card that changed everything. If you want to change 

Federal Preemption
Nunnenman v. Estate of Grubbs : In 2003, Donald Grubbs named Jannie Christine Nunnenman as the beneficiary of the residue of his individual retirement account (IRA account). On June 3, 2005, Grubbs executed a last will and testament, expressly revoking any prior will, and leaving his entire estate to his mother, Shervena Grubbs (Shervena). This will did not mention the IRA account. Grubbs passed away on June 9, 2005. Shervena filed this action seeking that the IRA account be frozen based upon a handwritten note found by Shervena in Grubbs’ Bible. The note, dated May 2005, left the IRA account to Shervena. The trial court awarded the IRA account to Shervena.
· Court says thatthis attempt to redirect were not valid. Need to comply with the law that governs. Because a quailified reiterment plan arrangement. The will did not succees. 

· Because there is no case law directly applicable to an attempt to change IRA account beneficiaries, this court looks to cases dealing with insurance policy beneficiaries. Under Arkansas law, a change of beneficiary for an insurance policy can be effected by will if the will sufficiently identifies the policy and shows an intent to change the beneficiary. Here, Grubbs’ will does not identify the IRA account, and therefore does not effectively change the beneficiary for the IRA account. Federal preemption. 
Multiple-Party Bank Accounts (CPC 5301): 

· Multi-party Bank Accounts: Since traditional laws did not allow POD requests for bank accounts (Atkinson), banks only allowed joint tenancy to achieve right of survivorship that did not pass through probate.

· Joint Tenancy Bank Accounts:

· Four unities: Time title interest and possession. Cant add a joint tenant later on. 

· What it is: Each party has signature authority and access to use all funds in the account in whole or in part. 

· Not subject to probate if considered a JT bank account – decedent’s right extinguishes at death. 

· How to Determine Whether Multiple-Party Bank Account is a JT:

· Rebuttable Presumption Created by Paperwork Used: When account opened, did the paperwork say “Joint Tenancy Bank Account,” or something like “Agency Bank Account”.

· Rebuttable: Party can rebut presumption created by paperwork by showing extrinsic evidence that it was not actually a JT Bank Account.

· Extrinsic Evidence Showing JT Bank Account: Providing one of the parties unlimited present interest to use the account. 

· Three general types of multi-party JT bank accounts (Varela v. Bernachea):

· Convenience Account: Allows children, domestics, accountants, etc. to draft from account for convenience. Gives them ability to act as your agent only, and cannot use funds for their own benefit. 

· Third Party Beneficiary POD Arrangement: Want name on account, but don’t want them to have access now. 

· Gift of some or all of the Funds (true JT): Implicit in gift is to give the other party/parties immediate right. To the extent a true JT is created, joint tenant was viewed under CL as having immediate interest in whole or in part. Only works if their intent is to give a true present interest.
· Wht about agency accounts?
· California/ Modern Trend (CPC 5301):

· During Lifetime: Presumption is that during lifetime the account is owned in proportion to the actual contributions made by parties unless clear and convincing evidence to the contrary (i.e. who put in what percent of actual funds?). Duke it out during life. 
· Once Death Occurs: Presumption is right of survivorship/POD. Rebuttable by clear and convincing evidence. After death though, right of survivorship controls. 

· Both of these can be rebutted with clear and convincing evidence of intent.  
· Varela v. Bernachea: Mistress cleaned out a joint bank account while P was in the hospital (after suffering a heart attack). P didn’t die, and when he realized that the mistress had cleaned out the account ($280K), he sued claiming that a joint tenancy wasn’t intended.
· Held: P failed to rebut the presumption that he intended to give Varela an equal interest in their joint bank account. P openly admitted that he gave defendant access to their joint account via check card. She had 24-hour access to any or all of the funds, and on death (at law) P intended a right of survivorship. A joint bank account created with the funds of one person is presumed to constitute a gift of those funds to the other person. That presumption may only be rebutted by clear and convincing evidence that a gift of the funds was not intended. Here, the evidence is inadequate to show that Bernachea did not intend to make a gift of the funds. Bernachea’s testimony that he, a retired attorney, did not understand the implications of making Varela a joint tenant is inconsistent with the other evidence, in particular Herrera’s testimony that he fully explained the implications of the joint tenancy to Bernachea. Nor does the evidence show that Bernachea intended to restrict Varela’s use of the account since there is no difference between use of a check card and checks. Therefore, the trial court erred in finding that Bernachea did not make a gift of the funds in the Meryl Lynch account. The case is reversed and remanded with judgment to be entered for Varela awarding her half of the October 25, 2002 balance of the Meryl Lynch account.
Joint Tenancies in Land:

· California has created Community Property with Right of Survivorship. This gives a big tax advantage and helps property pass to the survivor. 

· JT and Real Property – Right of Survivorship: Upon death of a joint tenant, the decedent’s interest is extinguished and passes to the surviving joint tenants.

· Avoids probate – could not give away in a will since only have a life interest, and the right of survivorship was established before JT’s death.

· Creditor can reach one’s interest in a joint tenancy and sever joint tenancy ONLY when interest holder is alive. Once he dies, his interest in the joint tenancy is extinguished, so creditors cannot go after that share.

· Joint Tenants: Cannot be transferred if there is a surviving joint tenant.

· The Joint Tenancy Four Unities Requirement:

· Unity of Time: Interest of each JT must vest at same time.

· Unity of Title: All JTs must acquire title by same deed or will, or by joint adverse possession.

· Unity of Interest: Interest of each JT must be equal in an estate of one duration (identical interests).

· Unity of Possession: Each JT must have right to possession of the whole.

· Deeds: Joint tenancy with respect to real property.

· No real issues of intent – paperwork generally given respect absent evidence of fraud. 

· Revocable Deeds: “I transfer to me for life, and upon my death, to X unless I revoke before then.”

· Historically, this cannot be done. Too much like a will. Once a deed is recorded, it is done. Increasingly however, jurisdictions have adopted an exception. CPC 5600.

· Transfer on Death Deed:This is a revocable transfer of death deed. This is a contingent reaminder in my wife.  Document that effectuates a transfer of property upon death unless revoked.

· To be Valid: A trust must use language expressly intending to create a transfer on death deed and have expressed revocation requirements.

· Extends POD to Real Property (Modern Trend) – Allows for a transfer to occur by deed, revocable at any time, up to and including the moment of death, so long as it is present in transfer document.

· Only way revocation can occur is by filing a new deed – must be clear chain of title.

· Ex: If T creates by deed that transfers his property to T for life and remainder to wife unless T revokes prior to his death.

· Under CL, court said this revocable transfer was not allowed because looks too much like a will ( under CL, this transfer would be switched to a fee simple absolute and go to probate.

· Under Modern Trend, this is merely a contingent remainder, which has long been recognized.

· California: Transfer on Death Deed was adopted recently and became effective in January 2016.

· Classic Language: “I transfer to me for life and upon my death to X while reserving the power to revoke.” You revoke by filing another deed at the County Recorder where the first deed was that had the possibility to revoke.

California Code, Probate Code - PROB § 5600

(a) This part applies to a revocable transfer on death deed made by a transferor who dies on or after January 1, 2016, whether the deed was executed or recorded before, on, or after January 1, 2016.

(b) Nothing in this part invalidates an otherwise valid transfer under Section 5602 .

(c) This part shall remain in effect only until January 1, 2021, and as of that date is repealed, unless a later enacted statute, that is enacted before January 1, 2021, deletes or extends that date.  The repeal of this part pursuant to this subdivision shall not affect the validity or effect of a revocable transfer on death deed that is executed before January 1, 2021, and shall not affect the authority of the transferor to revoke a transfer on death deed by recording a signed and notarized instrument that is substantially in the form specified in Section 5644 .

Life Estates and Remainders: 

· Note: Can transfer a life estate to yourself and a remainder to somebody else.

· To O to O for life, remainder to B. Upon O’s death, probate C cannot reach transfer to B since it was made during B’s life, not at death.

· Legal Life Estates: Upon death of the individual who owns life estate, their interest is terminated, and passes to the next individual.

· Non-Probate: Both represent current interests. Legal life estate and remainder interests are non-probate transfers because everything that was transferred was transferred during life; there is nothing to pass on death.

· Ex: If A has a life estate and B has a remainder, there is no transfer to B on A’s death because B already has an interest that merely becomes possessory on A’s death. Therefore, A’s right simply extinguishes and nothing can pass to probate.

VII. Limits on the Freedom of Disposition – Protection of the Spouse and Children:

A. Rights of the Surviving Spouse:

- Death brings rights to the spouse that survives a divorse. IN a CL jdx where one spouse entitle to property dies, we provides the surviving souse the SOUSAL ELECTION.. 

Share or Support: What is the surviving spouse entitled to receive upon the death of the spouse? When you share, it can be transferred consumed, distributed. Etc. 
· Social Security: Upon death of a spouse, a surviving spouse may elect to be paid:

· His own earned social security benefits; or
· Half of the other decedent spouse’s benefits.

· Private Pension Plans: Private pension plans, per ERISA, require that a spouse of an employee have survivorship rights if the employee predeceases the spouse.

· Homestead Exemptions: Upon spouse’s death, exempts a specified amount of equity from being used to satisfy by decedent’s collectors, designed to allow surviving spouse to stay in the home.

· Family Allowance: Allowance given to decedent’s family by the probate court while decedent’s estate is in probate.

In Community Property: We assume disaster is going to strike. Only arrives during death or divorse. By giving each spouse an immediate interest. Come death or divorse.. this cant be effected. 
· Separate Property (SP) Jurisdictions: 

· Upon death or divorce, the surviving spouse can elect to take either:

· (1) The spouse’s provision in the decedent’s will; or

· (2) [Elective Share] A statutorily protected amount giving surviving spouse specified percentage interest in ALL decedent spouse’s property no matter when or where acquired (i.e. before or after marriage).

· Community Property Basics:

· Upon marriage, any subsequent acquisition of property is presumed to be CP.

· H and W each could only give away 50% of interest at death.

· No Contest Clause and Surviving Spouse’s Property Challenge:

· General Rule – Instrument Must Express Language: Where a surviving spouse challenges a transfer of property on the grounds that it was not the transferor’s property at time of transfer, a no contest clause is only enforced if the clause expressly provides that the clause applies to property challenge transfers.

· HYPO: H and W have a fishing cabin. H believes that it is his SP, W believes that it is CP. H dies, leaving in his will the cabin to his bowling team. The will also contains a no contest clause.

· If Wife Challenges: No contest clause will not be triggered so long as the will does not expressly apply to property challenges.

3) Limits on the Freedom of Disposition: Protection of the Spouse and Children

a) Rights of the Surviving Spouse

i) Share or Support

(1) Elective Share

· Designed to give the surviving spouse traditionally 1/3 (some states have increased to 50%) of the deceased spouse’s separate property.

(i) E.g., H and W are married. H dies testate leaving an estate of $100. H gives W $25 and A (third-party) $75. W may elect to take a statutory share; 1/3 = $33. Usually W would be credited her $25 and A’s bequest would be reduced by $8 to make-up the difference.

(ii) What if H is gifting to A and entering into joint tenancies with A to avoid the elective share?

1. Some states have adopted the augmented estate. All these gifts and joint tenancies (other transfers) will be brought back into the decedent’s estate and then the elective share will be drawn from this augmented estate.

Putting a Spouse to an Election: Asking a spouse to agree to a testamentary scheme that changes the interest the agreeing spouse would otherwise be entitled to. This is making a deal in a will.. we cant force someone to take the deal. Its hers. But maybe we can convince her to do so. 

· HYPO: H acquires $4 million home in CA, acquired while married to W as residents in CA. H also acquires $400k home in Montana during marriage. H and W each own 50% interest per CP rules. H wants to leave entire Montana home to his side-piece girlfriend. H tells W that he will leave his CP share in the CA house if she allows for 100% disposition of Montana home to the girlfriend. H states that if she does not agree, he will give his portion of the CA house to Loyola Law School.

· Putting Spouse to an Election: Legal, but must be unambiguous.

· General Rule: If any ambiguity exists in the proposed testamentary scheme, interpret AGAINST the drafter.

· Note: Where ambiguities exist drafter can only give away his 50% half.

Migrating Couples and Multistate Property Holdings: An issue comes up when couples move between CP and SP jurisdictions; how are the assets to be characterized? 

· From SP to CP Jurisdiction: Quasi-CP Attached to Wage-earning Decedent. 

· Quasi community property.. is anything that would have been community property if you’d been living in California. This is quasi-community. What does that mean? We protect the unprtecte spouse by giving her the quasi community share. This protects spouses who move here, but who don’t get new community property when the get here. 

· General Rule: Upon death or divorce, the SP is treated as quasi-CP, which attaches against the deceased wage earner’s property – i.e. when wage earner dies, his SP treated as CP for spousal protection purposes.

· Note: Property’s character does not change until death or divorce, remains SP.

· Real property outside the state is not treated as quasi-community property, governed by the law of the state where the property is located.

· Non-Primary Wage Earner Predeceases Wage Earner: If non-primary wage earner predeceases, has no rights to wage earner spouse’s SP, cannot attempt to transfer any property at death.

· Non-primary wage earner rights = derivative. 

· HYPO: H and W live in OH. H makes most of the money, all assets are in his name. They then decide to move to CA. How are their property rights characterized?

· Upon Crossing State Lines: Still considered SP.

· If W dies first: No right to any of H’s SP.

· If H dies first: W receives 50% of H’s SP.

· From CP to SP Jurisdiction: Community Property is split – i.e. each owns 50/50.

· Elective Share Does Not Apply to CP: Where property is considered community, surviving spouse cannot also use the elective share to receive an even greater interest in the property (i.e. no double-dipping).

· HYPO: H and W live in CA, acquire lots of assets after marriage. They then sell all these assets (still CP), and move to OH. H then dies, and leaves his half of property to yoga instructor in CA. Spouse attempts to use elective share to acquire her 50% interest + some of H’s interest.

· Since the assets are CP, spouse cannot do this.

· H and W live in separate property jurisdiction. H has his salary deposited in his own account and has purchased his car and house with his salary and in his name separately. He retires and moves to California with W and H deposits the money in a bank account in California and buys a house in California. Does ownership of the car and money change when H and W cross the border into California? No. It is still separate property belonging to H.

· Death or divorce occurs while the two are in California. What result?

· Quasi-community property – anything which would have been community property if acquired in California will be treated as community property for purposes of death and divorce.

· The salary, pension, house, and car all would have been community property if acquired while in California, so W gets her 50% of it as if it was community property.

· If W had died first after moving to California with a will leaving 50% to a stranger M, what result?

· M takes nothing. W owned no interest in H’s property. It was still separate property and the quasi-community property rule is not triggered until H’s death.

· What if W and H had lived in California and acquired all they owned as community property and then moved to a separate property state?

· Nothing changes when the two cross the border. It is no longer called community property, but the two are now tenants in common as to all the once-community property.

· If H now dies, does W get to take her elective share of H’s 50% despite the fact that she already gets 50%?

· Uniform Disposition of Property at Death Act applies at this point. It states that the elective share does not apply to anything which was previously community property.

ii) Spouse Omitted from Premarital Will [KNOW THIS… this is ON THE EXAM]
(1) What happens if H writes a will leaving property to a third person, marries W without changing the will and then dies before changing the will?

· Cal. Probate Code §21610; Doctrine of the Omitted Spouse: presumes the spouse was left out on accident and was meant to be included. NOTE THIS IS REBUTTABLE. 
“Except as provided in Section 21611, if a decedent fails to provide in a testamentary instrument for the decedent’s surviving spouse who married the decedent after the execution of all of the decedent’s testamentary instruments, the omitted spouse shall receive a share in the decedent’s estate, consisting of the following property in said estate: [NOTE…. MARRIES AFTER…. THE TESTIMENTARY DOCUMENTS> NOW NOTE…. IF THERE A CODICIL AFTER MARRIAGE> THIS SHOWS THAT THERE WAS PROBABLY TESTIMENTARY INTENT TO EXCLUDE].
(a) The one-half of the community property that belongs to the decedent…
(b) The one half of the quasi-community property that belongs to the decedent…
(c) A share of the separate property of the decedent equal in value to that which the spouse would have received if the decedent had died without having executed a testamentary instrument, but in no event is the share to be more than one-half of the value of the separate property in the estate. << CHECK THIS WRINKLE. 
· Cal. Probate Code §21611
“The spouse shall not receive a share of the estate under Section 21610 if any of the following is established:
(a) The decedent’s failure to provide for the spouse in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.
(b) The decedent provided for the spouse by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence.
(c) The spouse made a valid agreement waiving the right to share in the decedent’s estate.”

Elements: 

· Will executed that does not mention spouse

· Then there is a marriage

· Then death without amending the will

· In re Estate of Prestie
· Maria and W.R. married and divorced after two years. W.R. executed a pour-over will and an inter vivos trust. W.R. amended the trust to grant Maria a life estate in his condo upon his death. Maria and W.R. then remarried. W.R. passed away.

· Did W.R. fail to make provision for his wife? No. There are three ways to overcome the presumption that the spouse was omitted:
1. Provision has been made for the spouse by marriage contract.
2. The spouse is provided for in the will.
3. The spouse is provided for in such a way mentioned therein as to show an intention not to make such provision.
Must look only to the will.

· This was

· California’s Probate Code allows viewing of ALL testamentary documents. Se section 21610. Everything in a testamentary insterment. 
Spouse Omitted from Premarital Will (CPC 21610-21611): Comes up in the scenario where you create a will before you get married and then forget to change it, or before you have kids, and then forget to change.

· Applies to a deceased spouse’s/domestic partner’s testamentary instruments (will and/or revocable trust).

· Applies to property held in any revocable trust that becomes irrevocable on death of the decedent, and decedent’s probate estate – CA rule is broader than CL rule, which only applied to wills. 

· Timeline for the Pre-Omitted Spouse: If this fact pattern arises, there is a statutory presumption that the omission of the spouse was accidental, and the statute provides for an enhanced disposition.

· (1) Will (or other testamentary instrument); (2) Marriage; (3) Death without Will Revision.

· CPC 21610 – Married After Execution of Testamentary Instrument Presumption: Where spouse marries decedent after the execution of the decedent’s testamentary instrument and was omitted, there’s a presumption that the exclusion was accidental, and the surviving spouse will receive:

· (1) 50% of the CP belonging to the decedent;

· (2) 50% of the quasi-CP belonging to the decedent;

· (3) A share of decedent’s SP that spouse would be entitled to if decedent died intestate, but no more than 1/2 of its value.

· Spouse cannot take more than 50% of SP.

· Compare: Intestacy rules allow surviving spouse to 100% of SP in certain circumstances.

· CPC 21611 – Rebuttable Presumption (Exceptions to CPC 21610): When the omission is not accidental the spouse will not receive the above amounts of property if any of the following is established:

· (1) Decedent’s Intent Shown in Instrument: Decedent’s intent to omit spouse is shown within the testamentary instruments;

· Example: “Nothing provided to my wife because she is of independent means”.

· (2) Decedent Provides for Spouse Outside of Instrument and Intent Shown; or
· (1) Decedent provides for spouse by transfer outside of the instrument passing the estate; and
· (2) Intention shown that this was to be in lieu of providing within the instrument by amount of transfer, decedent’s statements, etc.

· Example: Life insurance policy, creating trust.

· (3) Prenuptial Agreement: Spouse makes valid agreement waiving right to share in decedent’s estate.

· When Pretermission Applies – Abatement Rules: In order to provide shares of estate for omitted spouse, take pro rata from all beneficiaries (everybody loses a little bit).

· Spouse Omitted AFTER Marriage = No Presumption: If a spouse was omitted from the decedent’s testamentary instrument and the instrument was created after marriage, the above rules do not apply.

Cal. Probate Code §21612; the omitted spouse – who gets the ahricut and how much. Abatements. We first look to anything that’s intestate and that goes to the spouse. All the beneficiary of the deceents testamentary insterments. Pro rata proportionate haircut for every other beneficiary. THIS IS DIFFERENT THEN THE OTHER TYPE OF ABATEMENT WE SAW. 
(a) Except as provided in subdivision (b), in satisfying a share provided by this chapter:
(1) The share will first be taken from the decedent’s estate not disposed of by will or trust, if any.
(2) If that is not sufficient, so much as may be necessary to satisfy the share shall be taken from all beneficiaries of decedent’s testamentary instruments in proportion to the value they may respectively receive. The proportion of each beneficiary’s share that may be taken pursuant to this subdivision shall be determined based on values as of the date of the decedent’s death.
(b) If the obvious intention of the decedent in relation to some specific gift or devise or other provision of a testamentary instrument would be defeated by the application of subdivision (a), the specific devise or gift or provision may be exempted from the apportionment under subdivision (a), and a different apportionment, consistent with the intention of the decedent, may be adopted.
B. Rights of Descendants Omitted from Will (CPC 21620-21622): When a child is omitted through a mistaken belief that he or she was dead, or if the decedent was unaware of child’s birth – CA does not limit itself to pretermission. 

· Rebuttable Presumption of Accident: Where child is omitted from a testamentary instrument executed after his birth, presumed to be an accident and is given an intestate share.

· Knocked-Up Rule: Children of decedent presumed dead/unaware of birth.

· Intestate Share Given: Where, at the time of execution, the decedent omits a child:

· (1) Because they are unaware of the child’s birth; or 

· (2) Believe the child is dead, 

· (3) The child is given an intestate share.

· How to Protect Against Unknown Heirs: Similar to a no contest clause include something like: “I hereby provide 100k to anybody who can prove by genetics to be related to me.” 

· Argument that this statement can serve as including unknown heirs.

· Rebuttable Presumption: When omission not accidental the child shall not receive an intestate share if any of the following are established:

· (1) Decedent’s Intent Shown in Instrument: Decedent’s intent to omit child is shown within the testamentary instruments;

· (2) Omitted Child’s Parent Receives Bulk of Estate: Decedent devised or disposes of substantial portion of the estate to the omitted child’s parent;

· (3) Decedent Provides for Child Outside of Instrument and Intent Shown:

· Decedent provides for the child by transfer outside of the instrument passing the estate; and

· Intention shown that this transfer was to be in lieu of providing within the instrument by amount of transfer, decedent’s statements, etc.

· Note: Does not apply if the will was executed after child was born.

· Omitted Descendants HYPO:

· HYPO 1: H has 2 children with W1 (A and B), then gets divorced. H then marries W 2, and has 2 children, C and D. H creates a will leaving everything to W2. H and W2 then get divorced. H then dies, leaving will with no mention of any of his kids.

· W2’s share: Nothing, due to revocation by operation of law.

· Who can challenge their omission? ONLY C and D, since they were born AFTER execution of the instrument.

· HYPO 2: Father provides for his 2 children, A and B in his will. A goes to Japan, and during a tsunami, is pronounced dead. Father, grief-stricken, omits A from his will, then jumps off a bridge and dies. 2 weeks later, A is found alive. 

· A can get intestate share, since father believed she was dead.

§ 21620. Child born or adopted after execution of will; share in estate: Except as provided in Section 21621, if a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all of the decedent's testamentary instruments, the omitted child shall receive a share in the decedent's estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instrument.
§ 21621. Child not to receive share; circumstances (HICCUPS)
A child shall not receive a share of the estate under Section 21620 if any of the following is established:

(a) The decedent's failure to provide for the child in the decedent's testamentary instruments was intentional and that intention appears from the testamentary instruments.

(b) The decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child. [ this scenario.. if you leave to the other spouse to take care of the kid.]

(c) The decedent provided for the child by transfer outside of the estate passing by the decedent's testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is show by statements of the decedent or from the amount of the transfer or by other evidence. [if something else was set up an direct so that you hold assets for the benefit.. etc. Other itnsterment. An intent in liu of a bequest in a will/]
Pretermission: the will was created before the child was borne. Make the will, then child, then die. This differs from the notion of omitted child. In many jurisdictions, weather the child was born before or after.. if the child is not named in the will, the child will be deemed an omitted child and will be able to get an intestate share. IN CA HOWEVER.. we represpect the pre termission model. Others may do omission. 

§ 21622. Decedent's erroneous belief or lack of knowledge; child's share of estate: If, at the time of the execution of all of decedent's testamentary instruments effective at the time of decedent's death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead or was unaware of the birth of the child, the child shall receive a share in the estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instruments.

VIII. Trusts: Characteristics and Creation:

A. Introduction:

- Trusts are another way of making a gift. 

In order to make a gift: need to have intent to make a gift, need to have actual delivery, and there has th be acceptance. 

Under testamentary gifts: need to have capacity. 

What are trusts? They more nearly resemble gift then they do wills. 

Note: An outright gift.. done in a flash. A trust.. it happens over time. Both gifts and wills are two demetional. But a trust has a third component. Can be year, or decades, etc. 

· Trust: A transfer to one for the benefit of another.

· Compare with an outright gift: Legal and equitable interest is held by the same person.

· A trust is different than a gift (intent, delivery, and acceptance) because of bifurcation. 

· Types of Trusts: (Inter vivos and testamentary are the 2 types of trusts)

· (1) Inter Vivos (Revocable): Trust created by settlor during settlor’s lifetime (i.e. funded while settlor is alive).

· Often gives settlor the right to revoke at any time

· No Writing Requirement: Inter vivos trusts can be created orally, subject to the SOF.

· Example: Trust that holds land would need to be in writing.

· Presumption of Revocable or Irrevocable:

· At CL: Presumption of irrevocable unless expressed otherwise.

· In CA: Trusts presumed to be revocable unless expressly made irrevocable.

· Note: Only inter vivos trusts, and only those inter vivos trusts that have been funded during life, avoid probate (unlike testamentary trusts). 

· (2) Testamentary Trust: Trust created after settlor’s death as purported in settlor’s will.

· “My residue shall be placed into a trust”.

· Comes into effect after will goes through probate.

· Writing Required: Since comes into effect through a will, a wills act compliant writing is required.


· (3) Precatory Trust: A gift with a wish attached to it – no trustee duties attached to the gift.

· Not a real trust: Since no magic language or duties attached, not a trust, only a moral duty attaches.

· Example: Here is a bond, I would really like it to be used for your son’s education.

· (4) Constructive Trust: Equitable remedy used by court for forcing one party to transfer assets to another to prevent unjust enrichment.

· Not a real trust: Nothing more than a court appointed remedy.

· Principal Players in Trust: (1) Settlor/trustor, (2) Trustee, (3) beneficiary.

· Settlor: Person forming, or settling, the gift. While the settlor is alive, he is the only person who may modify the trust. 

· Once settlor has funded the trust, settlor’s opinion no longer matters unless retained right to revoke.

· Trustee: Holds legal title in the trust and must carry out the intent of the settlor found in the declaration of trust.

· Must consent on being a trustee: Role of trustee cannot be imposed on somebody, but once the trustee agrees, that person owns the position. Advantage is that trustee gets paid a percentage of the assets under their management (usually .75-1%).

· Trustee has the fiduciary duty to the beneficiary and cannot deviate from the expected purpose of the trust. Personal liability extends to the assets in the trust, and the trustee can be made personally obligated to restore funds if lost, spent, stolen, etc. 

· There is a duty on the trustee to account. Absent accurate accounting, the presumption is that the trustee used persona funds for a purpose outside of the trust and the trustee has to repay those funds. 

· Jimenez v. Lee: Daughter received gifts from grandma and grandma’s friend to be used for her educational needs. Father deposited gifts in an account under his and daughter’s name. Daughter sues arguing father did not use funds for educational purpose. Father argues he had to pay her other bills/expenses and should get some credit.

· Held: Father had to pay back the funds unless he could prove through accountings that the money he spent was all for education.

· A trust will not fail for want of a trustee = If no trustee is named, court can appoint one. 

· Beneficiary: Holds equitable title in the trust assets. Equitable title is bifurcated into present (income) and future (principle) equitable title.

· Beneficiaries have a claim against the trustee personally for breach of trust. 

· Beneficiary has standing to sue the trustee and is considered the real owner of the trust.

Places we have trusts come to play:

· For young children. Wills are not set for handeling of taking care of kids. Trusts allow for that. 

· Bifurcation:

· 3 types of bifurcation exist in trust:

· (1) Bifurcation #1 – Legal and Equitable: Trusts divides interest into legal and equitable title.

· Trustee holds legal interest for the “benefit of” beneficiary.

· (2) Bifurcation #2 – Temporal Component: Where equitable interest is divided between present and future possession (i.e. present equitable title and future equitable title division) – sometimes the settlor has possessory interest (living trust) and the beneficiary has future interest. 

· Example: S to trustee for the benefit of A to life, remainder to B.

· Note: Trust with temporal component represents conflict of interest for the trustee: Present possessor will want to increase the income of the trust (riskier investments) v. future possessor who will want to preserve the trust.

· (3) Bifurcation #3 – Current Income v. Future Principal Appreciation: Rights of the beneficiary to income produced by the trust and beneficiary’s ability to raid trust’s principal.

· Trustee wants to give a decent return on investment/funds to life estate beneficiary while reserving funds/ principal for future beneficiary.

B. Creation of a Trust:

· Creation of Trust Basics:

· 4 Requirements:

· (1) Intent to create; 

· (2) Trust property (funding); - no trust without funding. Byt the minute the assets are in, then boom. Trustee is at work. 
· (3) Ascertainable beneficiaries; 

· (4) Written instrument (sometimes).

· Inter vivos trust can be created without writings unless for real property because has to satisfy Statute of Frauds.

· Testamentary trusts require a writing (must be will act compliant).

· Note: Where any of the 4 requirements is not met, the gift fails, and falls to residuary clause, if one exists. 

· Settlor may create trust for his benefit, BUT somebody other than settlor must be part of the transfer.

· Example: S to S as trustee to S as beneficiary for life remainder to B.

· Since B is somebody other than S, trust is okay.

· Example: S to S as trustee for beneficiary of the S.

· Only S is involved = not okay. 

· Example: S to S as co-trustee with B, to S beneficiary for life, remainder to B.

· 2 other people as part of the transfer = okay.

Intent to Create a Trust: No particular form of words is necessary to manifest an intent to create a trust. Not even the word trust or trustee is required. The settlor need only manifest an intent to create the fiduciary relationship known by the law as a trust. A person who is ignorant of trust law may therefore create a trust. The focus is on function rather than form. A transfer to one for the benefit of another is typically held to create a trust.

· Jimenez v. Lee: Grandmother gave the father money when the grandchild was born “for her education.” Guy took kid to games, horseback wriding, etc. Didn’t spend the money in relation to the wishes. A trust was created because the grandma intended the funds to be transferred to the father for the benefit of the daughter.

· NOTE: a precatory gift is not a trust. If there is jut a wish for how the gift is use, no leagal obligation. 
· When you missuse funds in a trust, it is decided that.. you didn’t spend the trust. Yous pent your own moneu. So boom. 
· Decedent bought $1,000 US Savings Bond and give it to the plaintiff’s father (the defendant) for the plaintiff’s education. Later, $500 was given to defendant for the plaintiff’s education. Years later, the plaintiff’s father cashed the Bond and deposited it with the $500 in an account. When the plaintiff came of age, she asked for the money. But, the father said the money had already been expended for her education. Plaintiff sued seeking to recover the funds.

· Was a trust created? Yes. Defendant argued there was no trust created by the Bond and money because it was an outright gift to the defendant by his mother. But there was a letter from the defendant and other testimony which suggested the defendant knew he was holding the funds in trust. In the alternative, the defendant argued that the money was appropriately expended for educational purposes. This is a burden the defendant bears by showing accounting for the funds. He could not bear this burden. So, the defendant must give the money to the plaintiff in satisfaction of the purposes of the trust.
· Hebrew v. Nye: Husband and wife. Wife acquired husband’s library upon his death. She wanted to keep the library intact so she found Hebrew University which agreed to house and preserve the library. She told Hebrew University that she was going to give the university the library. A newspaper article and public statement were made promising the gift. The wife was cataloguing the library for shipment when she died; the university having received nothing.

· Gift or trust? Neither. There is no gift here because there had not been any delivery. There was all of the intent of making the gift, but no delivery. So, it was just an unfulfilled promise. The University, fighting for the library, argued that a trust was created. There was intent (evidenced by a luncheon and newspaper article welcoming the new library). The ascertainable beneficiary was the university. There did not need to be a writing. But what was the funding? The decedent had created a memorandum listing all of the assets to be given to the university, but she didn’t create the trust to the public. Courts are reluctant to recognize oral inter vivos trusts making the settlor the trustee without any writing or other expression to the public. They present too many issues. So this was simply a failed gift.

· However, in Hebrew University Ass’n v. Nye II the plaintiffs argued it was a gift per constructive delivery by the memorandum. Constructive delivery just requires that the donor do that which, under the circumstances, will in reason be equivalent to an actual delivery.
· Unthank v. Rippstein: Craft wrote a letter to Rippstein three days before he died. His letter stated that he had decided to send Rippstein $200 monthly for five years “provided I live that long.” In the margin next to this statement, Craft wrote that he had stricken “provided I live that long” intending to “hereby and herewith bind my estate to make the $200.00 monthly payments.”
· Argument was that its not a will but a trust. Argues that hed set aside funds transferred to himself, for her benefid upon his death. Argument is that he bound his entire estate.. court looked at that.. what you mean is.. that the testator designed intentionally.. tolock his whole estate for 5 years.. Court says that it seems like there was intent of some kind of gift. At most it was an ineffective gift to make a gift. Court says,, uf tiy are the giver and the trustee.. there must be evidence that there was the creation of the gift. There must have been an apparent separation.. setting aside a fund, etc. 
· Held: Evidence does not show that Craft intended to bind himself as trustee or to bind any portion of his estate in trust to make the payments. Craft did not expressly state his intention to act as trustee. Craft also did not identify any portion of his property that was to be held in trust to make the promised payments. Since Craft’s letter did not indicate any funds that could have constituted the rest of the trust, the letter simply conveys Craft’s intention to make payments to Rippstein and the notation was an unenforceable attempt to bind the estate to continue making the payments. No trust was created.’ Craft wrote a letter to Rippstein purporting to give him $200 a month for the next 5 years whether or not he lived. He stated that he would “bind [his] estate to make the $200 monthly payments provided for.” Rippstein attempted to probate the letter as a holographic will but the court rejected it for lack of testamentary intent. Then, Rippstein tried to enforce the letter as a trust providing her $200 month, funded with Craft’s estate, with Craft as trustee and Rippstein as beneficiary.

· Was this a trust? No. Rippstein argues Craft pledged his entire estate to make the $200 payments. The court points out the payments made up only 10% of this estate meaning that the entire estate would be held up for the 5 years the payments were to be made when finally, the trust would expire and the estate could be distributed per the testator’s will. The court concluded this did not make sense that the decedent would bind up his entire estate to make these payments. The court concluded there was no intent to make a trust and found this was just a gift which failed for lack of delivery.

· Types of Gifts:

· (1) Outright Gift: Intent to give, delivery of gift, not revocable upon delivery.

· (2) Gift with a Wish – Precatory Trust: Just a moral duty attached to the gift.

· (3) Promise to Make a Gift Without Delivery: Not enforceable / no legal consequence.

· (4) Gift in Trust: Giving a gift to one for the benefit of another.

· (5) Gifts that Occur After Death: Either through a testamentary trust or will.

· Note: Trust disputes often turn out to be failed delivery or promise to make a gift. **not covered
End of a Trust – Doctrine of Resulting Trusts:

· Doctrine of Resulting Trusts: When purpose of trust has been satisfied, give the remaining property or funds back to the settlor or settlor’s estate. This is comrobale to the constructing trust. 

· A constructive trust is there to prevent unjust enrichment. So we need to direct that person under constructive trust. Directing the recipient to discorage those assets. Understand the distinction between Constructive trust and a resulting trust
· Not a Real Trust: Judicial order created by the court (like a constructive trust) designed to prevent the inappropriate party (the trustee) from retaining the assets. This is a remedy, not a real trust. 

· A resulting trust means all bets are off, we restore the assets to the estate. These look backword. Constructive trust look forward. 

· Ways to Show Intent:

· Magic Language in Writing: “I leave this money in trust for the benefit of A for his life.”

· Oral Statement/Non-Magic Language with Intent to Deliver:

· Intent to Deliver: Alleged settlor separates, isolates, or distinguishes the assets from the proposed trust from other property.

· Where Delivery Would Be Impracticable/Impossible:

· Constructive Delivery: Settlor may provide trustee with object that in turn gives beneficiary access to the separated funds. 

· Example: Giving somebody key to a safety deposit box or combination to a safe

· Symbolic Delivery: Settlor performs some action that symbolizes intent to deliver, satisfies intent requirement.

· Example: Writing out an inventory of entire contents of the library for the trustee’s reference.

· While not necessary, magic words “trust” or “trustee” go a long way towards finding intent. Courts show deference when those words are used.
Trust Property:

· Funding the Trust: 

· General Rule: Any interest in property is sufficient to fund a trust subject to 2 exceptions.

· Interests that can be put in trust: Contingent remainders, leasehold interests, royalties, life insurance policies. 
· What type of property can we use to fund? Any—with two exceptions (1) expectancies (expected inheritance) and (2) future profits. 
· Exceptions – Things Insufficient to Fund a Trust:

· Expectancies: An expectancy of inheritance or otherwise (since you do not have access to funds until death).

· Promise to Fund with Future Profits: Future profits are okay to support an outright gift (generally assuming that they are traceable to present ownership of the underlying means of production), not okay to support a funding in trust.

· “I hereby put in trust stock profits that I will make in the next year”.

· Compare with: “I hereby put in trust the stock profits made during LAST year.”

· Brainard v. Commissioner: In 1927, H orally announced that he declared a trust of his expected profits from stock trading during 1928 for the benefit of his family. In 1928, H turned a profit, deducted a trustee’s fee, and divided the remaining profits into equal shares for the beneficiaries (followed through with terms of the trust as he expressed it). Issue: Whether 1927 declaration created a valid trust over a future interest/whether future interest was sufficient funding. Problem is that without some property, there cannot be a trust because no bifurcation. Purpose of this was to avoid taxes. Future profits will not support the funding of a trust. This is settled law. 

· Held: Court finds an attempt to fund a trust using future profits as yet unrealized was inadequate because future profits do not constitute an adequate interest in property. The court concluded the attempt to establish the trust here was ineffective because future profits do not constitute property for the purpose of funding a trust.
· Unthank v. Rippstein: Craft wrote a letter to Rippstein saying that he intends to give her $200 a month for five years. In the letter he said “I hereby bind my estate to make payments provided on this page.” This would mean that he would be giving her 10% of his assets.

· Held: Court said that absent showing that he put that money aside, it’s not enough to say that this is a trust. This is a failed gift with no delivery.

Ascertainable Beneficiaries:

· General Rule: A trust must list beneficiaries that are able to be identified by the trustee, or else the gift will fail. The beneficiaries need not, however, be ascertained when the trust is created – only ascertainable (so if a settlor creates a trust for the benefit of his children, when he is childless, it is still valid). 

· If at the time the trust becomes effective the beneficiaries are too indefinite to be ascertainable, the attempted trust will fail for want of an ascertainable beneficiary.

· Clark v. Campbell: Settlor tried to establish a trust for the benefit of his “friends.” This was in his will.. so it’s a testamentary trust as part of the will. Comes in to effect when the will becomes effective. And this happens at the time of death. Issue: “friends” has no legally acceptable definition. Held: The property in the trust falls into the residue of the estate.
iii) Trusts in California are presumed revocable unless expressly made revocable (the common law presumption was the opposite)

· Compare – Power of Appointment: Power given to somebody to undertake an action on behalf of another. A power created or reserved by a person having property subject to disposition, enabling the donee of the power to designate transferees of the property or shares in which it will be received.

· Two Types of Appointment:

· (1) General Appointment: Appointee can give property to anybody, including to himself.

· (2) Specific Appointment: Appointee can distribute among a specified group of individuals as directed by appointer, except to the appointee.

· Ex: “To the law students of my Spring T&W Class”

· No Fiduciary Duty – Failure to Exercise = Lapses: Appointee has no fiduciary obligation, and the failure to exercise means the power simply lapses.
· Note: Using Magic Trust language when T meant to provide power of appointment will likely be presumed to be an attempt to create a trust, and appointment will fail.

· Example: “I bequeath to my trustees the property as specified in trust to dispose of to my friends as they shall select.”

· Trust? No, beneficiaries are not ascertainable.

· Power of Appointment? Magic trust language used, not allowed.

· Pets as Beneficiaries/Unqualified Beneficiaries:

· General CL Rule: Since pets are unable to enforce trust terms, are not an ascertainable beneficiary.

· Exception to General CL Rule – Doctrine of Honorary Trusts: The following doctrine may be applied by the court when an intended beneficiary can never qualify as a beneficiary under a trust (like a pet in CL).

· (1) Where a beneficiary is named who can never qualify as a beneficiary in a trust; and 9NOT SUCEPTABLE OF BEING ASERTAINED.. A CAT, A GRAVE.. No POSSIBLE WAY TO DO IT). 
· (2) The purpose for the attempted trust can be shown to be honorable; and

· (3) The trust is specific enough, the court will allow the deal to proceed so long as

· (4) The party named in the instrument is willing to act.

· Ex: Grave site maintenance trusts, religious services trusts.

· Notes: Where named party refuses, court does not appoint a successor since this is not a real trust. The Bequest fails and drops to the residuary. 

· Example: “I bequest $100 per month to my neighbors to care for my dog Fifi.”

· Since pets can never be beneficiaries in CL, doctrine of honorary trust may apply. If the neighbors refuse, the bequest fails.
· Note not a global repaire for busted trusts. Must not be no way to figure out who the person i
· CA – Pets as Beneficiaries: Allows for actual trusts to be created for the benefit of animals. CA recognizes a pet trust as a legitimate trust (not an honorary trust) for life of the animal and grants enforcement not only to person designated in the trust instrument or by the court, but also to the public at large (any person interested in the animal’s welfare).

· Community at-Large as Beneficiary: CA law allows the community at-large to enforce the terms to ensure the interests of the animal. 

· Note: CA community-at-large rule has potential for great deal of harassment.
· In re Searight’s Estate
· Searight bequeathed his dog to Florence Hand along with $1,000 in an account to be distributed $.75 a day to Florence Hand for care of the dog.

· Is this a trust? No. This is an honorary trust – the court will honor the settlor’s intent so long as the trustee is willing to honor the arrangement and the beneficiary is not illegal or capricious. There was intent, funding and a writing, but there was no ascertainable beneficiary because a dog cannot be a beneficiary. In this situation, the court will not intervene, so the trustee must be willing to abide by the terms of the trust.

· Fails for want of a trustee not being ascertainale. 

· So long as the purpose is honorable, capricious, and the trustee is willing to do it. 

· Cal. Probate Code §15212: California recognizes a true trust for care of pets. The attorney general enforces the right of the beneficiary, but California deputizes anyone who has an interest in protecting animals to bring claims (e.g., neighbors or nonprofits). This means if the trustee is not taking good care of their pet. Allowing you o provide for the care of an animal in your absence .
Written Instrument:

· Written Instruments: Written instruments are not always a requirement to create a trust. Inter vivos trusts do not always require, but testamentary trust do since a testamentary trust is coming from the probate estate so must be wills act compliant and therefore be in writing.

· Writing Only Required for SOF Property: Where inter vivos trust seeks to transfer property subject to SOF, written instrument creating trust is required. So if inter vivos trust only holds personal property, does not have to be in writing.

· In re Estate of Fournier
· Fournier asks some friends to hold some money for him to be given to his sister Faustina Fogarty upon his death. He gave these friends $400,000 cash to give to Fogarty. Nothing was in writing. This was an honest to goodness transger. What is the only thing missing? A writing! But an oral strust only transferring property is not subject to the statute of frauds. 

· Is this a trust? Yes. This is not a gift to the neighbors. It was instead a transfer to one for the benefit of another. The neighbors were trustees and the sister was the beneficiary. He did not use the magic words, but he had the intent to create a classic trust. He funded it with the $400,00 cash and this was not a secret self-settled trust. The trust was not written, but a writing was no required.

· If not SOF: Oral Creation Allowed + Clear and Convincing Evidence:

· Oral Declaration Established with Evidence: Existence and terms of an oral trust of personal property must be established with clear and convincing evidence.

· Oral Declaration Alone is Not Sufficient Evidence: Oral declaration of settlor by itself will not be sufficient evidence to show creation of a trust for personal property. 

· Oral declaration + other evidence = non-SOF trust.

· Note: Oral creation ONLY allowed for inter vivos trusts, not testamentary trusts.

· In re Estate of Fournier (Inter Vivos Trust): Man gave $400k to his neighbors and asked them to hold it until his death for his sister because one needed it more than the other. The intent is there, the ascertainable beneficiary is there, the funding is clearly there. Issue: Will property transferred during the settlor’s lifetime with the orally stated intention that the transferee hold the property for the benefit of another person create a valid oral trust?

· Held: This was an oral trust and the court said that need clear and convincing evidence that was made. The court gave the trustee a lot of credence because he could have said he didn't know anything about the money but instead said yes, decedent gave it to me for the benefit of his sister.

· Secret and Semi-Secret Trusts – Problems with Testamentary Trusts:

· Secret Trust: Where some evidence outside of will exists (conversations with others) regarding the testator creating a trust for a particular purpose and testator’s will makes no reference to proposed trust.

· Note: Since a testamentary trust must be wills act compliant, secret trusts fail.
· This is like a paytent ambiguity. 
· Semi-Secret Trust: Will provides for a gift in trust, but does not name a beneficiary.

· Gift fails since no ascertainable beneficiaries.

· Modern Trend: Dealing with Failed Secret / Semi-Secret Trusts: Court applies doctrine of constructive trusts: Attempt to determine the beneficiaries, and use constructive trust to get property to the beneficiaries. 

· Olliffe v. Wells: T died leaving a will saying that residue of her estate shall go to Reverend. Looks like they had conversations while testator was alive and told him what the money should be used for. Reverend said she wanted her estate to be given to charitable purposes while family contested.

· Held: This is a semi-secret trust because doesn't tell us who the beneficiaries are. The existence is mentioned in the will but terms are not set forth.
· Donovan died in 1877 leaving a will devising her residuary estate to Rev. Eleazer M.P. Wells “to distribute the same in such manner as in his discretion shall appear best calculated to carry out wishes which I have expressed to him or may express to him.”

· Trust? No. The bequest must fail because we do not have terms to know what Wells is to do. This is a semisecret trust.
In CL, it's a patent ambiguity. Do not allow extrinsic evidence and will try to see what you meant from the face of the will. Modern Trend: So long as we can figure out who the intended beneficiaries are, we should see that those funds be distributed both semi-secret and secret through constructive trust.
i) Secret Testamentary Trusts and the Wills Act

(1) Semisecret Trust – there are terms in the will showing the existence of a trust, but the terms are undisclosed. This is a patent ambiguity. There is something in the will which is clearly ambiguous and if the court cannot fill in the blank, it fails and goes into the residuary. With a semisecret trust, the trust fails because the terms are not set forth in writing so the assets are just re-diverted. They never make it to the trustee so they cannot be subject to a constructive trust. The assets go back to the estate and flow to the residuary or through intestacy. Gift fails, and the gift is restored to the estate. 
(2) Secret Trust – there are no terms in the will evidencing the existence of a trust. The will may just have an outright bequest. This is a latent ambiguity. The bequest to the party is found to be a trustee and the terms are unknown. So this gift also fails. But, if the proper recipient is discovered, can a constructive trust be imposed on those assets? Under classic secret trust, constructive trust is the remedy because the “trustee” has received the funds. CONSTRUCTIVE TRUST IS THE REMEDY EMPLOYED. 
The modern trend is. So long as we have intent.. emloy a constructive trust. 

IX. Trusts: Fiduciary Administration:

A. Introduction: Duty of Loyalty: (ALL FIDUCIARY DUTIES SPRING FROM THIS DUTY OF LOYALTY)
· Duty of Loyalty: All trustees’ fiduciary duties flow from the duty of loyalty. Trustee has an obligation to act in the best interest of the beneficiary. The below are all parts of trustee’s duty of loyalty.

· Absolute Duty Against Self-Dealing. Per se violation. Never buy trust property. Sell to the trust. Becomes voidable by the beneficiary. It is a presumption that you cant do biz with yourself and be true to loyalty. 
· Example: You are a trustee and you determine an asset is a surplus and you are interested in selling it. You look up how much can sell it for and pay 10% above that highest appraiser. Problem is that any such action is immediately suspect. If you do that, at any time thereafter, beneficiaries can force you to give it back for any reason. 

· Must Avoid Conflict of Interest: If there’s a conflict of interest, breach of duty of loyalty will be presumed; can be rebutted. Cant sell to friends. Cant do business with friends. Cant have the appearance of a conflict of interest creates a presumption that you’ve violated the duty. This is REBUTTABLE. Burden becomes yours to make clear.

. 

C. Duty of Impartiality:

· Prohibition on Self-Dealing Involving the Trust:

· Example: Could not buy an asset from the trust even if he buys above the FMV.

· Would be forced to give asset back on beneficiary’s request.

· Trustee Should not do Trust Business with Friends or Associates: Even the appearance of impropriety is enough.
· Raises Rebuttable Presumption: Trustee must show that they did not provide any unreasonable advantage to friends and associates they dealt with.

· Impartiality Towards all Beneficiaries – Current and Future: Trustee must treat all beneficiaries with same fairness (It does not mean all equally because that may not be possible).

· Raises conflict between the present possessor and future possessor.

· Exercise of Discretion: Where trust allows for trustee to make payments to the beneficiary “at his discretion.”

· Standard Used to Determine Proper Exercise of Discretion:

· Objective: Trustee must have acted reasonably; AND
· Reasonableness may be waived by settlor.

· Subjective: In good faith.

· Trustee’s Consideration of Beneficiary’s Outside Resources:

· At CL: Trustee was forbidden from looking at outside resources/assets when considering whether to exercise discretion.

· Modern Trend: Trustee must look at beneficiary’s outside resources to properly exercise discretion.

· Marsman v. Nasca: Sara made a will with a trust in it, so testamentary trust. She set aside 1/3 of her estate for the maintenance, comfort and support of her husband, Cappy. Cappy had roof leaking, etc. He came to the lawyer who drafted will/trust to ask for money. Lawyer thought that if he gave money to Cappy what would he give to the rest? Asks Cappy to put it in writing. Cappy ashamed so he never does. Since Cappy needs money, talks to Sara’s daughter and she agrees to buy the property from him so gives him life estate and then title to her.

· Held: Where the terms of a trust direct the trustee to use his discretion in determining the amount of trust principle to distribute for the support of the beneficiary, the trustee must inquire into the needs of the beneficiary in order to exercise his discretion with the sound judgment required of a fiduciary. Here, because Farr made no inquiries and failed to release principal that Cappy needed to maintain the Residence, the probate court was correct in ruling that Farr breached his fiduciary duty to Cappy.

B. Duty of Prudence:

· Duty of Care/Prudence: Trustee has duty to collect assets, segregate the funds, conserve and protect the assets.

· Note: Trustee commingling trust fund with his own is easy violation of the care duty.

· Duty to Make Assets Productive: Trustee has a duty to make sure that the assets are not idle.This is a non delegable duty. Meant you were responcible to make sure assets were safe secure and productive. But modern trend is we incourage the use of investment advisors. SO now there is a duty to get advisors, and a duty to replace them. 

· Historically courts would put forward lists of what was acceptable. Blue chip stocks. CDs. Etc. If you did not, then you as trustee were personally liable for any loss that occurred. Thus trustees wouldn’t deviate from the list. But the modern trend adopted the pridunt investor rule. 
· Prudent Investor Rule: Failure to diversify assets on part of trustee = irresponsible.

· We look at overall return on investments when determining the performance of trust.
· This has morphed in to the MODERN PROTFOLIO APPROACH. This is acknowledgement that diversification is acceptable. And incouraged, and then there is a duty to actual diversify. 

· CL Duty: Trustee was in charge of all investment decisions and were non-delegable. Had to conservatively invest all assets in a court approved manner.

· Modern Trend – Advisers Okay: Trustee may hire investment advisers, but must supervise, review performance, and replace if performance is not adequate.

· Historically there were approved 

D. Duty to Inform & Account:

· Duty to Account and Inform: Trustee must disclose to the beneficiaries what actions the trustee is taking and what is happening in the trust.

· SOL Against Disclosure: Does not begin to run against trustee until adequate disclosure has been made by trustee.

· When Settlor in Inter Vivos Trust Dies: Trustee has affirmative duty to disclose to the beneficiaries of the trust.

· On death of beneficiary, the trustee obligated to give every beneficiary a copy of the trust.
· Need to have a proper accounting. 

· Until an accounting is made, the statute of limitations for a breach within that accounting will not run. This encourages accounting by the trustee by starting the statute against the trustee. 

· The accounting must be a proper one made reasonably to inform the beneficiary.

NOTE FOR THE BAR... ALWAYS ALLEGE MORE THAN ONE FIDUCIARY DUTY. 
· Marsman v. Nasca (DUTY TO INQUIER CASE): Sara Marsman died in 1971 and was survived by her second husband T. Fred “Cappy” Marsman. Sara had a testamentary trust which provided that income shall be provided from the income of the 1/3 of the rest, residue and remainder of her estate. And “after having considered the various available sources of support for him…” the trustee shall, “if they deem it necessary or desirable from time to time, in their sole and uncontrolled discretion,” distribute from principal “for his comfortable support and maintenance.” “It is my desire that my husband, T. Fred Marsman, be provided with reasonable (this is an ascertainable standard.. to consider the standard of living that is reasonable at the time of our death.. this is all about the intent) maintenance, comfort and support after my death.” Cappy is supposed to get the interest, and the principle if the trustee says its reasonable. Cappy continues to live in Sara’s residence and gets income from the trust. He lost his job and had to reduce his standard of living. He mortgaged Sara’s house to make ends meet. He went to see the trustee in an attempt to get more money, but Farr, the trustee/attorney, gave him some money and then asked for a written explanation for why he needed the money. Cappy never wrote the letter or asked for more money. He continued to fall deeper into debt until he sold the house with a reservation of a life estate. He remarries during this time and when he dies, the buyer of the house orders his Cappy’s wife to vacate the home. She sues.

· Did Farr violate his duty to reasonably inquire into the beneficiary’s finances as called for by the trust? Yes. Cappy should have received principal so that he would not need to sell the home. Without inquiry, Farr could not have exercised his discretionary power to pay out principal without inquiring. Discretion is often difficult to show, but here it was not because the trustee did nothing. The settlor’s intent determines how this discretionary distribution is to be governed. Here, principal distributions were discretionary (while income distributions were mandatory). Remedy? The amount which should have been distributed from the trust. The house is still gone because the buyers were bona fide purchasers for value.

· Issue was weather there was a DUTY OF INQUIRY into CAPPYS financial affairs. Mandatory income, but a discretionary distribution. You cannot excersize discretion unless you ASK what the beneficiaries circumstance is. THIS IS THE DUTY TO INQUIER> 
· Discretion must be exercised reasonably (object; what a reasonable trustee would do) and in good faith (subjective; this trustee’s state of mind).

· A settlor can modify this standard to make it lower making ease of administration and avoidance of suits by beneficiaries. At a minimum, a trustee must act in good faith and in the best interest of the beneficiary.

· Settlor can also set an ascertainable standard for the trustee to look to in determining when to exercise discretion.

· Here, the standard was “reasonable maintenance, comfort and support” which was not met because during Sara’s life she and Cappy traveled, threw parties, lived well, all of which he was unable to do after her passing for lack of funds.

· Now, modern law allows for a full inquiry into the beneficiary’s other sources of income.

· IN DISCRETION.. THE SETTLED LAW IS.. THAT YOU ACTED REASONABLY, AND IN GOOD FAITH. Reasonably is an objective standard. Good faith, you looka t what was in the trustees mind.. what they knew. This is very difficult for a court to conclude that someone did not excersize disretion. Now if you throw in the language “Sole and uncontrolled” .. then there is no duty at all. Understand in the most grandious expression.. of discression.. courts will allow us to WAIVE reasonableness.. but at a bare minimum they must always act in GOOD FATH. So farr must still subjectively must have been operating in good faith. 
· At common law, a trust to maintain an individual despite other things that could help maintain. But over time, courts realize that you shouldn’t punish the raminderment if someone has the money in other forms to maintain. This is a more informed decision. 
· Finally the trust contained an exculpatory clause. Asing this person to come on as trustee.. want t give them all the tools they need.. moreover.. you want to protect them against the potential liability of frivolous lawsuits. Says as long as there is not gross negligence.. the trust will defend you. NOTE THIS IS EXCULPATORY FOR TRUSTEE. This is to shield those to get protected from frivolous litigation. Whenever you see a document drafted by the TRUSTEE>. COURTS ARE SUSPICIOUS.. and they want MORE. Client needs to acknowledge this special exculpation to show that this person knew it was there. 

· There was essentially no remedy to get the house back. But a constructive trust was created.. for the money that should have been imposed. 

E. Exculpatory Clause: 

· Exculpatory Clause: Clause in the trust absolving trustee of any fault except for intentional acts.

· Where Drafter of Document is Also the Trustee: Where drafter of the document is also the trustee, and exculpatory clause is present, courts look at with suspicion.

· Burden Shifts to the Drafting Trustee: Trustee that is also the drafter must show that:

· (1) They disclosed the exculpatory clause to the settlor; and

· (2) That the clause was fair.

· Note: Trustee will often ask settlor to initial or sign the exculpatory clause section for proof.

X. Trusts: Alienation and Modification:

A. Alienation of the Beneficial Interest: Focus is on whether the beneficiary may sell, transfer, trade his interest, whether creditors can collect debts on the interest, and any limitations on either party.

· General Rule – Beneficial Interest May Be Alienated: Beneficial interest is viewed like any other property interest – can be transferred, sold, gifted, and seized by creditors.

· Creditor Attachment to Beneficial Interest: Creditor may attach to the beneficiary’s interest and step into beneficiary’s shoes.

· Same Rights as the Beneficiary: The creditor can assert any rights that the beneficiary had, but no more.

· Example: If beneficiary is entitled to discretionary principal quarterly, so is the creditor. If beneficiary entitled to discretionary principal payments, so it the creditor (but trustee likely will not pay creditor on discretion). Just property interest basically. NOTE THOUGH.. TO THE EXTENT THAT PROPERTY IS VOLUTIONALLY TRANSFERRABLE.. THEN IT CAN BE SIEZED BY CREDITORS. 

· You step in to the shoes of whos interest you take. Weather youa re the reamindermen or the Life interest person. 
· Mandatory Payments: Creditors can force trustee to distribute the mandatory payments when the payments are due – can attach to automatic mandatory principal payments. However, creditors cannot accelerate payments – must wait until payments are due.

· Discretionary Payments: Creditor cannot compel a trustee to pay him a discretionary payment, but creditor is, entitled to a court order that trustee pay the creditor before making any further distributions to beneficiary.

· Hamilton Order – Withholding Duty on the Trustee: Creditor may lodge an order with the trustee imposing duty on trustee to forward any distributions to the creditor first to satisfy beneficiary’s debts, and then only thereafter, to the beneficiary.

· Note: Does not force the trustee to make a distribution, just requires that IF they do, the distribution is first used to pay the creditor.

· Spendthrift Trust: Spendthrift trusts have express restrictions preventing the beneficiary from transferring interest in the trust to another. The point is to restrict beneficiaries from being made subject to creditors. If beneficiary cannot transfer or assign his interest, the creditor cannot get it. Therefore, creditors only recourse is to wait until actual distributions are made to the beneficiary then can get a court order to pay creditors with that amount.
· We are looking for a spendthrift provision in ano otherwise valid trust. A spendthrift prohibits the transfer of an interest in a trust. This prohibits 3rd party creditors seizing. 
· Creditor cant force any distribution when its due. Cant force trustee to excersize discretion. 
· Restricts Beneficiary’s Transferable Rights: Terms in the trust restricting the beneficial interest from being sold, transferred, or seized at divorce or by creditors.

· Note: Spendthrift trusts disallow normal creditors from stepping into the shoes of the beneficiary. Will only be able to wait for distributions to occur.

· CA expressly recognizes spendthrift trusts in the general model. General rule is that spendthrift provisions will be respected unless there is a statutory exception.

· Exceptions to Spendthrift: Creditors and situations against whom a spendthrift clause CANNOT be enforced.

· (1) Ex-spouse entitled to alimony;

· (2) Children seeking child support;

· (3) Federal government (federal benefits);

· (4) Necessities of life providers (medical care, food, shelter);
·  (5) Settlor establishes living trust for his own benefit (Ex: To trustee in trust for the benefit of settlor).

· Modern Trend Exceptions to Spendthrift: Voluntary v. Involuntary.

· Voluntary Creditors: Spendthrift likely applies.

· Ex-spouse still has a problem since they chose to marry.

· Involuntary Creditor: More leeway for spendthrift not to apply.

· Support Trust: Trustee can pay out income or principle “only so much as is necessary for support” – designed for minimal life necessities. By its terms is set up to create an maintain a minimum level of support for a beneficiary. Done by a formula. SO much of the trust income or principle as necessary.. the formula builds in language of limitation. 
· Purpose: Purpose of support trust is only to provide minimal level of support to a beneficiary. 

· Language imposes limits on the trustee’s ability to distribute funds.

· Spendthrift Clause = Inferred: If a support trust is silent on the spendthrift clause, the court infers a spendthrift clause.

· Note: To determine whether something is a support trust, look at the trust’s language. Anything showing that trustee shall only distribute what is necessary to support the beneficiary is likely a support trust.

· Self-Settled Trust: If the beneficiary in question is also the settlor of the trust (a self-settled trusts), then we will not permit him to avoid creditors by hiding behind trusts.

· Settlor to trustee in trust for benefit of settlor for life, remainder to W.

· Mandatory Trusts: Creditors can reach them.

· Discretionary Trusts: Court can order the trustee to distribute the maximum amount allowed by the trust (Court can order the trustee to exercise optimal discretion permitted under the trust document).

· This is unlike discretionary trusts where settlor is not the beneficiary; there the creditor must wait until a distribution.

· Spendthrift Clauses: A spendthrift clause is invalid against all creditors when the beneficiary is also the settlor.
· When Settlor in Revocable Trust Dies: Creditors are allowed to go after settlor’s inter vivos trust assets even after death so long as creditors first seek repayment from probate estate. 
(1) READ Cal. Probate Code §§15304 and 15305
15304

(a) If the settlor is a beneficiary of a trust created by the settlor and the settlor's interest is subject to a provision restraining the voluntary or involuntary transfer of the settlor's interest, the restraint is invalid against transferees or creditors of the settlor.  The invalidity of the restraint on transfer does not affect the validity of the trust.

(b) If the settlor is the beneficiary of a trust created by the settlor and the trust instrument provides that the trustee shall pay income or principal or both for the education or support of the beneficiary or gives the trustee discretion to determine the amount of income or principal or both to be paid to or for the benefit of the settlor, a transferee or creditor of the settlor may reach the maximum amount that the trustee could pay to or for the benefit of the settlor under the trust instrument, not exceeding the amount of the settlor's proportionate contribution to the trust.

15305

(a) As used in this section, “support judgment” means a money judgment for support of the trust beneficiary's spouse or former spouse or minor child.

(b) If the beneficiary has the right under the trust to compel the trustee to pay income or principal or both to or for the benefit of the beneficiary, the court may, to the extent that the court determines it is equitable and reasonable under the circumstances of the particular case, order the trustee to satisfy all or part of the support judgment out of all or part of those payments as they become due and payable, presently or in the future.

(c) Whether or not the beneficiary has the right under the trust to compel the trustee to pay income or principal or both to or for the benefit of the beneficiary, the court may, to the extent that the court determines it is equitable and reasonable under the circumstances of the particular case, order the trustee to satisfy all or part of the support judgment out of all or part of future payments that the trustee, pursuant to the exercise of the trustee's discretion, determines to make to or for the benefit of the beneficiary.

(d) This section applies to a support judgment notwithstanding any provision in the trust instrument.

i) Shelley v. Shelley
(1) Beneficiary is married several times. Has kids from each marriage. There are child-support and alimony payments imposed on him. He has fallen behind on these payments. The previous spouses sue him to collect but he is insolvent with the exception of payments from a trust, so the spouses pursue the trust. The trust contains a spendthrift provision.

(2) Can the creditors (the spouses) reach the assets of the trust? The beneficiary’s children were contingent beneficiaries of the trust. The court said that, as such, they were able to enforce their rights on the basis of economic hardship against the trustee directly. They were able to get payment despite the spendthrift clause because they were enforcing as beneficiaries, not creditors. THE TRUST AS ESTABLISHED PROVIDES THAT THE PRINCIPLE TO BE DISTRIBUTED ON A SHOWING OF NEED. NOT only was mr schelly a beneficiary.. but his children were also remaindermen.. and the court concluded that they as beneficiaries int heir own right.. they have been abandoned by their father. Court concluded that the children as beneficiairies could enforce an obligation to distribute to them. X wives.. no. 
· Scheffel v. Krueger
· Beneficiary of trust is convicted of crimes related to sexual assault and creating child pornography. Families of victims also gain a civil judgment against him for over ½ million dollars. The trust includes a spendthrift provision. The state recognized only two exceptions to spendthrift trusts; (1) self-settled trusts and (2) assets were fraudulently transferred to the trust.

· Can the tort claimants reach the trust over the spendthrift provision? No. State law was valid and included no exception for these tort creditors. Court says that these are limited and exclusive ecceptiosn to the rule. Spendthrift int his provision. Different jdx view limitations.. A tortclaimant, you cant pick them. Should we protect theinterest of 3rd party tort claimants.. traiditonal model is as weve seen here. 
b) Revocable Trusts in Contemporary Estate Planning

i) The Pour-Over Will/UTATA

(1) A trust will fail for lack of funding.

(2) A settlor can draft a will to leave property to a trustee in his capacity as a trustee; pouring over what is left of the estate into the trust upon operation of the will. Necessarily though, these assets get to the trust through probate.

(3) What happens when some assets are in the trust and some are moved into the trust through probate?

· Courts make the determination about how much is needed before something is a testamentary trust of an inter vivos trust.

· If it is deemed testamentary, it becomes a matter for probate subject to attorney’s fees, court supervision, and publicity.

(4) We emphasise the closeness between wills and inervivos trusts. Any time you see a revocable trust, yu can force the person to do whatever you want. 
B. Revocable Trusts in Contemporary Estate Planning: 

The Pour-Over Will/UTATA (CPC 6300): 

· Not uncommon for intervivos trusts to be almost entirely unfunded.
· Pour-Over Will: Devise in a will that provides for the residue / directed assets be placed into a trust.

· Problem: Testamentary trusts go through probate and are subject to ongoing court supervision.

· Traditional Pour-Over Will Validation Methods – Must Pass Through Probate: Everything put in the pour over trust after death must go through probate – even if the trust was created and funded while settlor/testator was alive, everything pouring into the trust from the will must necessarily go through probate.

· Classic Incorporation by Reference: A will can incorporate by reference a document in existence at the time the will is executed, but not amendments to the document made after the will is executed. Thus, incorporation by reference can’t be used to validate a pour over into a trust that is amended after the will is executed. 
· Only which is in existence at time will is executed can be given effect. 
· Reference the trust within the will: “A trust shall be created from the residue of my estate based on the specifications noted in the letter left with my attorney.”

· A trust instrument incorporated by reference into the will gives rise to a testamentary trust at the death of the settlor rather than transfer to an already existing inter vivos trust. 

· Note: Trust documents do not need to be wills act compliant since it’s not part of the will (i.e. doesn’t actually have to be a valid trust yet, but does need to be in existence at time will is executed).

· Acts of Independent Significance: A will may dispose of property by referring to some act or event that has significance apart from disposing of probate assets – here, by reference to a trust that disposes of property transferred to the trust during life. [doctroine usually only applies if u have set up an intervivos trust and partially funded]—The fact of the independent significance.. the bequest to a funded nd liing intervivos trust
· Used for prospective events that have not yet occurred. Can validate a pour over will provision with independent significance only if the trust was already partially funded at testator’s death.
· The act of independent significance at common law was creation of the trust (because you have fiduciary duties and manage the trust, etc., which are the independent acts). 

· Note: Trust does not have to be in existence prior to the will being executed.

· Example: Creating trust and stapling a $20 to one of the pieces of paper.

· Note the difference between independent significance and incorporation by reference: Independent significance requires that the inter vivos trust have some property transferred to it during life, which the trust disposes of; incorporation by reference requires that the trust be in existence at the time the will was executed.
· BOTH OF THESE TWO CASES.. could still land you in probate court. 

· Whenever you modify a trust, you also have to refresh he will with an amending codiscil. The refreshing by repub by codiscil does these thigns as well. SO we have a problem.. bc you can get screwed with no trust in this situation. 
· Pour-Over Will Validation Method: UTATA – Avoids Probate: Trust funded at death by a pour-over will is treated as an inter vivos trust. Even though property pouring into an outstanding existing trust must go through probate, UTATA trusts will not be viewed as testamentary for the purposes of ongoing supervision (preserves inter vivos character).
· CPC 6300 (This is what we need to know): A devise, the validity of which is determinable by the law of this state, may be made by a will to the trustee of a trust established or to be established by the testator if:
· (1) The trust is identified in the testator's will; and 
· (2) Its terms are set forth in a written instrument (other than a wil – if in a will than its always going to be subject toprobatel); and 

· (3) Executed before or concurrently with OR within 60 days OF the execution of the willthe execution of the testator's will [i.e. the pour-over will that references the trust]. 

· IF THERE IS AN UNSIGNED TRUST INETRMENT> UTADA IS WORTHLESS> 
· Note: When UTATA requirements are met, the provision is essentially treated as an inter vivos trust. 

· The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator. Subsequent changes to the document will also be given effect.

· Remember: It does not need to be funded until death.
· We are callinf it an intervivos trust weather amended before or after death.
· Once funded, the trust under this insterment will not be subject to the probate process. Once those property gets to the trustee.. then its out of probate. 
· When requirements of UTATA not met: Use the first two pour-over validation methods.

· HYPO: I create a trust, I don’t fund it or sign it. At the same time, I print out a simple pour-over will. He signs the will, because there are certain guardianship provisions. Thirty days later, he signs the trust.

· UTATA does not apply because you need prior or contemporaneous execution – it was subsequent execution, so it’s not a UTATA will [needs to be signed before or at same time as execution of will].
· If UTATA doesn’t apply, must see if common law applies:
· Acts of Independent significance doesn’t apply because there’s nothing of independent significance occurring here other than the testamentary disposition (trust not funded). 
· Incorporation by reference? Since document wasn’t printed at time will was executed, this doesn’t apply.

· This is an example of a situation where we can’t give effect to the pour over clause. 
C. Modification and Termination of Trusts:

· Natural Termination of a Trust:

· Trust may naturally terminate in 2 different ways:

· (1) When there are no more assets in the trust; or
· Staple a $20 to a page of the will and technically the does not never run out of money. 
· (2) The trust’s purpose has been satisfied.
· What happens to the rest of the trust? Once the purpose has been fulfilled—it goes back to the estate for which it whence came.
· Note: Remaining assets go back to the settlor if still alive, or are disposed of according to settlor’s estate.

· Where the estate plan contemplates disposing of trust assets by residuary clause or to an individual, will fall according to intestacy.
· Modification / Early Termination Basics:
· NOTE THAT THERE IS A DIFFCERENCE between revocable and irrevocable. Usually it’s the settlor who has the power to revoke. You may be able to give the right to revoke to someone else. If you make a revocable trust. The first question is if they are revocable. Its th irrevocable trust.. this is the one that causes the issue.. 

· Courts are GENERALLY more inclined topermit modification early than termination early bc this is less intrusive. 
· Revocable Trust: Where settlor is still living and trust is revocable, settlor retains right to modify or terminate.

· Irrevocable Trust: This is where the rules become more complicated and causes problems with modification and termination. This section focuses on where settlor no longer has power to modify or terminate.

· Preference of Modification over Early Termination: Courts always prefer modification over termination because at least the trust, and some of the settlor’s intent remains. 

· Remember: Presumption of irrevocability depends on whether CL or CA approach used.
· Requirements for Modification / Termination: DEVIATION DOCTORINE. 
· (1) Consent of all Beneficiaries; and

· All benny must agree. Including contingent beneficiaries (think kids who are not born). 

· If all or one of the beneficiaries is a minor or otherwise unable to consent (disabled):

· Guardian/Conservator Assigned; or [OLD SCHOOL METHOD]
· Must act in the best interests of the bene to whom assigned.

· At CL: Only look at economic best interests of the child.

· Modern Trend: Non-economic best interests should be analyzed as well.

· Virtual Representation (Modern METHOD): When interests align, and people are identically situated… Allows all equally situated beneficiaries to consent for one of the disabled beneficiaries – Where adult children have identical interests to the minor/disabled sibling, consent of adult children absolves appointment of guardian.

· (2) Unforeseen Change in Circumstances; 
· At CL: Strict compliance, want to uphold settlor’s intent as provided by the trust.

· CA / Modern Trend: Look more at the beneficiaries as the owner of the trust. Courts are more flexible in order to further the purpose of the trust with respect to the beneficiary. Less focus on the intent of the settlor. But more about furthering the iterests (the permissible uses) of the trust could be. 
· Typical Unforeseen Changes: Inflation, change in tax law. 

· (3) Unforeseen Change Substantially Impairs Settlor’s Intent.

· Strict Compliance: Only looks to settlor’s pure intent in creating a trust. Will not look to future circumstances or how modification would affect underlying purpose in creating the trust.

· Modern Trend: More flexibility; intent measured by impact on beneficiaries. What would settlor want done in the circumstances based on what beneficiaries are facing?

· In re Riddell: Grandparents set up trust for their kids for life, remainder to children after they reach 35.  Children already 35. One of the children has a mental illness so severe that she cannot live on her own and has no capacity to create own will. Petition to modify trust so daughter doesn’t squander money or have it taken by the state. Settlor’s purpose was for daughter to use funds as she saw fit, but was unable to manage funds or pass to children and great possibility that state would take the money.

· Held: Court found this frustrated settlor’s intent and ordered an equitable deviation because they think it would further the settlor’s purpose. Note: Congress specifically authorized in 1993 special needs trusts to prevent ineligibility from public benefits in these types of cases. The idea was theintent was that at 35 years old she would be old enough to sue funds with good intent. But by creating the special needs trust he is infact. Needing the special needs trust. 
· MATERIAL FRUSTRAITON is still the main point of the law. But courts are more often looking at providing the beneficiary to some advantage. 
In re Trust of Stuchell: Grandfather set up an irrevocable trust for daughter and grandson for kids. Plain vanilla. Nothing exotic. Grandson had a disability and if he got the $, then he would lose the benefits. So the parents asked for a modification of the trust to get smaller payments. Similar facts to above, but court refused to invoke deviation doctrine to prevent trust being paid to special needs grandchild outright based only on the fact that a deviation would be more advantageous to the beneficiaries.  Historically, modification and termination were reluctantly granted. SAYS THAT MENTAL ILLNESS IS NOT UNFORSEEN ENOUGH. JUST BECAUSE IT IS MORE CONVENIENT .. WE ARE NOT GOING TO GRANT THE RELIEF. 
THE E and E.. 

1) In re Estate of Brown – THis is an outlire case. Most ourts will permit the early termination to sever a life estate. A support trust is only so much as is to support life. This was not a support trust. 
a) Uncle set up irrevocable trust for nephew’s children’s education. Upon completion of education, “the income from said trust and such part of the principal as may be necessary shall be used by said Trustee for the care, maintenance and welfare of my nephew, Woolson S. Brown, and his wife, Rosemary Brown, so that they may live in the style and manner to which they are accustomed, for and during the remainder of their natural lives.” The nephew’s children completed their education and the nephew began receiving their distributions from the trust. But, the nephew decided that they did not need the distributions because they were financially stable. So, the nephew sought termination of the trust so the principal would be distributed directly to the nephew’s children.

b) Can the trust be terminated? Court says for termination, need (1) consent of all beneficiaries (including unborn, minors and incompetent) and (2) the material purpose of the settlor must have been accomplished. The trust may not be terminated here. The trust here was not a support trust, did not include a spendthrift provision and all beneficiaries consented. But, one of the material purposes of the trust had not been satisfied – namely, the assurance of life-long income for the beneficiaries through the management and discretion of the trustee.

c) If the settlor was still alive, he could come in and undercut the trustee’s argument that the settlor’s intent would not be served by termination. If the settlor is not alive, the trustee could validly argue that the settlor’s intent would not be carried out by termination.

i) If the trustee objects, they will be respected so long as the trust has an unfulfilled material purpose.

ii) Four exceptions to material purpose rule which a trustee may exercise:

(1) Spendthrift provision – the purpose is so the money cannot be taken from the beneficiary and this purpose would be defeated by termination.

(2) Support trust – cannot satisfy support purpose by termination

(3) Discretionary trust – the trustee cannot exercise discretion if the trust is terminated.

(4) If the trust contains a specific age for distribution, the trust cannot be terminated until that age.

iii) If settlor is alive and consents, the trustee consents, and all beneficiaries consent, the trust will be terminated.

iv) If settlor is alive and consents, all beneficiaries consent, and the trustee objects, the trust will be terminated.

v) If settlor is dead, the trustee consents and beneficiaries consent, the trust will be terminated (can be enforced by estoppel – trustee cannot be sued for terminating the trust because the beneficiaries agreed)

vi) If settlor is dead, the beneficiaries consent, and the trustee objects, look to whether the material purpose of the trust had been satisfied.

(1) A simple life estate is generally not a material purpose (unless it is a support trust) (like the one in Brown)

vii) With an irrevocable trust, the beneficiary and trustee can agree to terminate the trust and the settlor cannot do anything to stop it. The settlor no longer has any interest in the trust. The trustee holds legal title and the beneficiary holds equitable title.

IS the settlor relevant? Lets say the trust says don’t distribute.. but is the settlor relevant when talking about a relevant trust… If there is no one there to complain (ie settlor) you can terminate the trust. 
Assume Settlor is alive. Settlor is still breathing and all trustees and beneficiaries agree to terminate early. Does the settlor matter.. IF THE Settlor is alive, they still don’t have standing. However if the trustee is the one who is disagreeing and the settlor wants to terminate.. then the court will consider the new intent of the settlors. If a settlor is alive, they can only help the beneficiaries. We have a presumption that the trustee is acting in good faith. 
Clear examples of trusts with non fulfilled material purpose. Eg a spendthrift provision.. the spendthrift provision represents a material unfifilled purpose. This is a material provision. So to if there is a support trust. Only so much of the trust as is necessary. Then there is the discretionary trust. In granting the trustee discretion, the settlor must have thought the trustee to have excersized that presumption. 
· Trustee’s Refusal to Modify or Terminate the Trust:

· Where the Settlor is Alive and Consents to Beneficiary’s Request and Trustee Refuses: Trustee’s opinion does not matter; court will grant the modification.

· Courts look at trustee’s intentions suspiciously – believe he wants to remain getting paid.

· Where Settlor is Dead and Trustee Refuses – Show Unfulfilled Material Purpose (UMP): The trustee must show that there is an UMP yet to be served by the trust when rejecting beneficiary’s request. 

· At CL, the following were per se UMP:

· Spendthrift Provision: Where trust contains spendthrift provision, per se that settlor was attempting to prevent early access.

· Support Trust: Nature is to provide minimal support to beneficiary. Spendthrift clause is implied.

· Discretionary Trust: Distributions are subject to discretion of the trustee, settlor has shown intent as to who should make the decisions.

· Trust + Distributions at Specific Age: Where trust calls for distributions to be made at a specific age.

· Note: Settlor leaving a LE interest in trust to a beneficiary will not by itself be enough to show an UMP (majority rule). Minority rule is a life estate does preclude modification.

· Removing the Trustee after Trust is Established:

· General Rule (CL) – Breach of Duty: Settlor’s intent is respected unless a serious breach of trustee’s duty is shown.

· Modern Trend: Court considers the desires of the beneficiary when looking at trustee replacement.

· Trust Provisions Providing Beneficiaries with Say: Well drafted trusts will provide how much say a beneficiary should have and characteristics that a replacement trustee must have.

· Example: Trust may provide a list of corporate or individual tees the bene can choose from or characteristics: “tee must be a national company overseeing at least $6 billion in assets.”

· Trust Protector: Settlor can appoint somebody who can unilaterally replace/remove trustees or modify/terminate trusts without court approval.

· Example: Trust protector delaying distribution, or when a change in the tax law makes the trust less efficient, the protector may modify to be more efficient. 
NOTE; Wills avoid intestacy. Trusts avoid probate. Note you only avoid probate to the extent of assets actually in trust when you die. 
Testamentary trusts are subject to ongoing probate court supervision. This means periodically accountings are required.. sales of assets.. these may require court approval. Bc a testamentary trust is viewed as an ongoing .. 

COMMON LAW PRESUMPTION IS THAT TRUSTS ARE IRREVOCABLE. BUT IN CA.. the PRESUPTION IS THAT THEY ARE REVOCABLE. ** But draftsmanship should make it clear that they are revocable. 
XI. Charitable Trusts:

· Weve been focused on a private express trust. Has the 4 requierments noticed above. Then there are charitable trusts. These must have a charitable purpose. 

· Two things that a charitable trust works around: A charitable trust does not have  alimited based of individuals to benefit. It’s a boraderbeneficiary. Additionally a charitable trust free of the retraint of the rule against perpetuities. 

Spot the benefit.. find the BORAD charitable purpose. If its just incidental, no dice. 
· Charitable Trusts: A trust that has a charitable purpose. In general, the same rules that apply to the formation and administration of a private trust (entire discussion above) also apply to a charitable trust. There are three significant differences:

· (1) CL Charitable Purposes: A charitable trust may be created for the relief of poverty, the advancement of education or religion, the promotion of health, governmental or municipal purposes, or other purposes the achievement of which is beneficial to the community (this last purpose is very narrowly construed and must overlap or be tied with one of the other five purposes (Shenandoah Valley Bank v. Taylor)). A charitable purpose is not the same as benevolence. Benevolance will not get to the charitable trust. 
· A trust to promote a particular political party is not charitable.
· At CL, purpose had to be one of those enumerated above.
· If it does not, then trust is a benevolent trust and must comply with private trust requirements.
· (2) Cy Pres: See Below.

· (3) Enforceable by State Attorney General (modern trend is to give settlors standing. Deputising those who have an interest in getting the recipt of the charity. May assert their rights and bring suit. Need to thos you have standing, and to have standing need to be in the modern beneficiary group).
B. Cy Pres and Deviation:

· Cy Pres: If a charitable trust’s specific purpose becomes: (1) Illegal; (2) Impossible; or (3) Impracticable, the court may direct the application of the trust property to another charitable purpose that approximates the settlor’s general charitable intent. Courts will try and find another purpose within and consistant with.. to another specific purpose, wthin the same general healthcare area. Designed to limit the discretion fot he court.Not getting the ability to redefine the purpose. Trustee has to petition for this. Frustraition of purpose is infact the outcome. 
· The doctrine addresses the risk that, because a charitable trust may have a perpetual existence, changed circumstances will render the trust’s original purpose obsolete.

· Example: Trust established to fund the research for a cure for AIDS. A cure is found. There are still assets in the trust. What happens? Cy pres would allow courts to direct the funds to another specific purpose in the same general category as the specified purpose set forth in the original trust. Thus, in this example, court could direct the remaining assets to finding a cure for another disease. 

· Impossibility or Impracticability – Restatement Explanation: If a testator devises property in trust to establish and maintain an institution of a particular type but a similar institution already exists and is sufficiently effective that the testator’s plan would serve no useful purpose, the intended purpose will not be enforced. If property is given in trust for a particular charitable purpose and the amount given is insufficient to accomplish the intended purpose in a socially useful manner, the specified purpose fails and may be modified cy pres.

· General Charitable Intent – Neher (very flexible approach): Settlor created trust that left land and money to town to build a hospital in her deceased husband’s honor. There was a hospital in the next town over so city wanted to use the land and funds she left to build a city hall building. 
· Held: General category seemed to be health care but city argued and court agreed that category was government function – court substituted one municipal purpose for another. 

· Traditional doctrine did not supply that presumption of general charitable intent, leaving it to the courts to determine whether the settlor had a general charitable intent. If such an intent is found, the trust property is applied to other charitable purposes. If not, the charitable trust fails.
· Common Law: Needed a specific finding that the donor had a general rather than a specific charitable intent.

· Beryl Buck (more narrow approach): Court refused to apply cy pres and expand geographical scope of trust (to another county, e.g. Oakland) even though county benefiting (Marin County) did not seem to need it since county is so wealthy. Philanthropic efficiency. Would be more efficient to pput them to where they are really needed, and put them to effect. Ultimatly the courtconlcuded that the Doctorine of cyprey was not sufficient grounds to alter the charitable statement. SO THERE MAY IN THE FUTURE BE THE CONCEPT OF 
· Modern Approach: Modifies the doctrine of cy pres by establishing a presumption that the donor had a general charitable intent: In the great majority of cases the settlor would prefer that the property be used for other charitable purposes. Courts are usually able to find a general charitable purpose to which to apply the property, no matter how vaguely such purpose may have been expressed by the settlor.

· The longer trust has been in existence, more likely court is to apply cy pres to maintain its charitable purpose.
· Because the longer it has existed, the more attenuated the connection between the trust funds and the heirs who would take if the court imposes a resulting trust.
· Deviation: While cy pres is only applicable to charitable trusts, deviation is applicable to all trusts. A court will permit a trustee to deviate from the administrative terms of a trust if compliance would defeat or substantially impair the accomplishment of the purposes of the trust in light of the changed circumstances not anticipated by the settlor. 

· It is sometimes said that cy pres allows for modification of the donor’s stated purpose (the “ends”), whereas deviation authorizes departure from administrative terms (the “means”).
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