Trusts & Wills Outline
Fall 2018
Who gets your stuff when you die?

I. Introduction and Terminology

A. A gift is an irrevocable, gratuitous transfer
i. Elements
1. Intent (gratuitous)
2. Delivery – must be when you’re alive
3. Acceptance
B. A will is another way of giving a gift
i. A will is all about the INTENT of the dead person. Problem arises when intent is unclear because person is no longer around to clarify
ii. Must be adequate evidence of intent of the testator
iii. A will is technically a precise way of giving a gift after death
C. Inter vivos= while alive
D. Testamentary= after death

E. Intestacy= when you die with no will
i. There are rules designed to provide a default outcome if no will is executed
F. The right to dispose of property is NOT absolute. There are a number of restrictions on transfer of property

i. HYPO: H is married to W, but in love with B. Can H leave all of his property to B when he dies? No! in a community property jdx,  W has a right to a portion of the property. H CAN give B his separate property and his half of the community property
G. Community Property: if earned/acquired during marriage, it belongs to the community

i. To take out of the community, must be in writing

ii. In CA, spouse gets at least ½ of all community property on death/divorce

iii. Children aren’t included in the community property scheme. Parents can disinherit children. There is no obligation to provide for children after death

H. Separate Property= property owned before marriage, gifts, inheritance, valuation of assets
I. Community vs. Separate Property depend on when/how the property was acquired!
i. HYPO: On the weekend of H & W’s wedding, H works and makes $4k, then gets married. That $4k is separate property!

J. Joint Tenancy – equal undivided shares in a property with right of survivorship


i. Hypo: H & W own a house in joint tenancy. H’s will says he leaves the property to B. Does B get ½ the house when H dies? No! Joint Tenancy is extinguished by H’s death and W owns the house in full

1. It wasn’t H’s property to will away

ii. Joint tenancy supersedes the will

iii. Joint tenancy has right of survivorship – Interest of deceased tenant evaporates at death, so no real transfer of rights/interest

K. Tenancy in common: right to enjoyment of entirety of property, but NO right to survivorship

i. If H & W are tenants in common, H Can will his ½ of property to B

L. Non-Probate vs. Probate

i. Probate: the legal process by which property is distributed
ii. Non-Probate: Alternate ways to dispose of property

1. Inter vivos trusts

2. Life insurance – contract between insured & life insurance company

3. Pay on Death Contracts

4. Joint tenancy – 4 unities (time, title, possession, interest)

5. Possessory estates and future interests (life estates and remainders)

a. Technically done while T was alive, so not subject to probate. T transfers all interest when deed is recorded.

iii. Non-probate methods have a low risk of fraud; intent is very clear, which is why they’re exempted from traditional probate process

M. Issue= children, grandchildren, great-grandchildren
N. Until delivery, no gift has occurred

O. Trust: Transfer to one (trustee) for the benefit of the other (beneficiary)
i. Trustee: Has legal interest in trust property. Job is to discharge duty he has agreed to

1. Trustee breaches a trust by not doing what trust is designed for and can be subject to personal liability

ii. Beneficiary: has equitable interest in trust property. One who receives the benefit of the arrangement

iii. Inter vivos trust: Trust done while T is alive

1. Non-probate because transfer done while person is alive

P. HYPO: O(O, for life ( B remainder= O keeps life estate for himself and transfers remainder to B= Non-probate! 
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i. First step in the process is to dispose of non-probate property. Then deal with what’s left over (probate)

ii. If you die testate, you get to decide who gets your stuff

iii. In you die intestate, rules/laws take over

iv. You CAN die both testate and intestate – if will doesn’t cover totality of property
1. Get around that with a residuary clause

II. Intestacy

A. Cal Prob. Code (CPC) 6401: Intestate Share of Surviving Spouse

i. As to community property, the intestate share of the surviving spouse is the one-half of the community property that belongs to the decedent
1. All CP to surviving spouse!

ii. As to quasi-community property, the intestate share of the surviving spouse is the one-half of the quasi-community property that belongs to the decedent
1. Quasi-CP is any property acquired outside of CA that would have been community property had it been acquired in CA

2. All Quasi-CP to surviving spouse!

iii. As to separate property, the intestate share of the surviving spouse is as follows:

1. All to surviving spouse IF the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister.

2. One-half of the intestate estate in the following cases:

a. Where the decedent leaves only one child or the issue of one deceased child. OR
b. Where the decedent leaves no issue, but leaves a parent or parents or their issue or the issue of either of them.

3. One-third of the intestate estate in the following cases:

a. Where the decedent leaves more than one child.

b. Where the decedent leaves one child and the issue of one or more deceased children.

c. Where the decedent leaves issue of two or more deceased children.
4. Only three possibilities for surviving spouse in regards to separate property: 100%, 50%, or 33%

B. Surviving Spouse gets first crack at stuff

i. All of community and quasi-community property

ii. Some portion of separate property – 100%, 50%, OR 33%

1. Depending on deceased spouse’s issue

2. If 1 living child or deceased child leaving issue OR if no issue but living parent, siblings, or nieces/nephews:

a. Surviving spouse gets 50% and children/issue get 50%

3. If more than 1 living child or deceased children leaving issue or a combo of both:

a. Surviving spouse gets 1/3 and children/issue gets 2/3

4. If a surviving spouse exists, we look at deceased’s issue, then parents, then issue of parents for separate property

iii. HYPO: At T’s death, has 1 child and living parents – Child gets everything!

C. Generally, issue means direct blood descendants, but can create inheritance rights through adoption

D. CPC 6402: Intestate Shares if you die without a spouse
i. Issue takes equally

ii. If no surviving issue, decedent’s parent(s) take equally

iii. If no parents, issue of parents equally (decedent’s brother/sisters or issue of those brothers/sisters)

iv. If no issue of parents, but decedent has 1 or more grandparents or issue of grandparents, to those equally

1. Only goes to the issue of grandparents if grandparents are not living

v. If none of the above but decedent is survived by issue of predeceased spouse (i.e. stepchild)

1. Must have been married at time of predeceased spouse’s death

vi. Next of kin

vii. If no next of kin, parents of predeceased spouse or issue of those parents

viii. If none of that, estate escheats to the state

E. We REALLY don’t want estates to escheat!

F. HYPO: H & W marry. No Separate Property, but they both become successful. H dies intestate. All property is community, so surviving spouse (W) gets everything. Some years later, W dies. Who gets everything? Depends! CPC 6402.5 addresses this!
G. Recapture Rule - CPC 6402.5: Portion of decedent’s estate attributable to decedent’s predeceased spouse 
i. **Starts with assumed facts. Assumption is that if you die intestate with no children or issue and you haven’t remarried, and any portion of your estate at death is attributable to your predeceased spouse, then we claw back some of the estate to go to the predeceased spouse’s family

ii. Assumptions/requirements for 6402.5

1. Second deceased spouse is intestate

2. Second deceased spouse did not remarry

3. Second deceased spouse has no children or issue

4. Second deceased spouse still owns the property

a. Spouse can sell this property while they are living

5. Property is attributable to first deceased spouse (aka predeceased spouse)

iii. CPC 6402.5(a): Real Property

1. If predeceased spouse dies not more than FIFTEEN YEARS before second spouse and second spouse has no issue, portion of predeceased spouse’s estate goes to:

a. Surviving issue of predeceased spouse (PS)
b. If no issue, PS’s parents

c. If no parent, issue of PS’s parents
d. Then next of kin of second spouse (aka decedent)

e. If no next of kin, then next of kin of PS

iv. CPC 6402.5(b): Personal Property

1. PS dies no more than FIVE YEARS before, same process as section (a) for personal property

v. CPC 6402.5(c): Claimant bears burden of proof under part (b) to show exact personal property to be disposed of to the heir

vi. CPC 6402.5(e): For personal property, it means property which there is a:

1. Written record of title or ownership, AND

2. Value of property in aggregate is $10k or more

vii. CPC 6402.5(f): What gets recaptured?

1. For the purposes of this section, the “portion of the decedent’s estate attributable to the decedent’s predeceased spouse” means all of the following property in the decedent’s estate:

a. (1) One-half of the community property in existence at the time of the death of the predeceased spouse.

b. (2) One-half of any community property, in existence at the time of death of the predeceased spouse, which was given to the decedent by the predeceased spouse by way of gift, descent, or devise.

c. (3) That portion of any community property in which the predeceased spouse had any incident of ownership and which vested in the decedent upon the death of the predeceased spouse by right of survivorship.

d. (4) Any separate property of the predeceased spouse which came to the decedent by gift, descent, or devise of the predeceased spouse or which vested in the decedent upon the death of the predeceased spouse by right of survivorship.
viii. Janus – poisoned Tylenol case.

1. Issue: did W survive her husband for purposes of a life insurance policy?

2. In CA, millisecond rule would apply because life insurance policy is an instrument, so 120 hour doesn’t apply

3. W likely did outlive her husband because she had brain activity longer than he did

4. Would CA recapture rule apply?

a. Property (life insurance policy) attributable to H

b. W didn’t remarry

c. No issue

d. Didn’t sell the property

e. So H’s family will likely be able to recapture H’s portion of the life insurance payout.

H. CPC 6403: Requirement that Heir Survives Decedent
i. Must survive decedent by 120 hours or else deemed to have predeceased the decedent for the purposes of intestate succession. Must be established by clear and convincing evidence that would-be heir had survived by 120 hours
ii. BUT- doesn’t apply if the property would otherwise escheat

iii. CPC 6403 applies ONLY to intestacy – 120 hour rule is only for intestacy

I. CPC 21109: Failure of transferee to survive (for Testate situations!!)

i. Transferee who fails to survive transferor of an at-death transfer or until any future time as required by an instrument (usually a will), DOES NOT take under the instrument

ii. If it cannot be determined by clear and convincing evidence that the transferee survived the required period, the transferee cannot take

iii. ** Can require survival for any amount of time in a will

1. If time NOT specified in will, millisecond rule applies: Transferee only needs outlive transferor for a millisecond

2. Under millisecond rule, if it is impossible to tell who lived longer, partition everything and treat as if neither dead person had a surviving spouse
J. Survivorship: To inherit, you must survive for longer than the donor

i. Traditional/common law: 1 millisecond to be a survivor

1. Still rule in CA for interests that pass via a written instrument
2. In absence of express survival requirement, need only show simple survival by 1 millisecond
ii. In intestacy, survivorship requirement is 120 hours

iii. In case of true simultaneous death, neither survives and assets and property are partitioned

K. In CA, must be legally married to be a spouse for purposes of intestacy

i. CA doesn’t recognize common law marriages

ii. Mere cohabitation doesn’t mean anything

iii. Registered domestic partner=spouse for this class’ purposes

iv. Putative spouse= good faith belief that you are married, even if wrong, CAN inherit in intestacy. Generally treated as if you’re legally married

L. When marriage is irreparably ruptured, community property rights stop accruing BUT inheritance rights are not terminated

i. Intestate inheritance rights remain until a legal divorce. (“final entry of a divorce decree”)

M. What we mean when we say “equally”

i. HYPO: H & W are married with 4 kids. W dies first. H gets 100% of W’s 50% of CP. Then H dies. Who takes? 4 kids each take 25% of estate
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1. W dies, then A dies, then D dies, then C dies, the H dies. How does it get divided?
a. 33% to A’s issue (R)

b. 33% to B

c. 33% to D’s issue (X,Y,Z)(so 1/9 each)

N. Different methods for allocating estates in intestacy

i. Questions to ask:

1. At which generation to we make the division?

2. How many shares do we then divide?

a. Living children OR

b. Deceased children with issue

3. What to do with dropping shares?

a. Dropping share=share that passed through predeceased child and drops to that child’s issue

ii. Three primary methods of allocating estates

1. Per stirpes: ALWAYS focus on children’s generation

2. Per Capita 1: First generation with live taker is first division

3. Per Capita Each Generation: First generation with live taker is first division and dropped shares are pooled
4. Primary different between per stirpes and both per capita models is where we cut

iii. 2 approaches for dropping shares
1. Traditional: Straight bloodline descent. Shares drop down through bloodline

2. Pooling: All dropping shares divided equally between takers of a given generation
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v. HYPO: Same family as in (m)(ii). How would each method work?

1. Per stirpes: Divide estate by 3 (2 deceased children with living issue and one living child). 2 deceased children’s shares drop by bloodline

2. Per Capita: Still cut at children’s generation because one of the children is alive – same effect as per stirpes

3. Per Capita Each Generation: Same effect in terms of cut. For dropping shares, we get 2/3 of original shares (A & D’s shares) and split evenly between the issue of the deceased. So R, X, Y, and Z each get 1/6 (2/3 x ¼=1/6) and B gets 1/3

vi. HYPO: Same as above, but B also predeceases H. That means all children predecease.

1. Per Stirpes: Divide by 3 (3 deceased kids with issue). For dropping, R gets 1/3, S & T get 1/6 each, and X, Y, and Z get 1/9 each

2. Per Capita: Cut at grandchildren’s generation (first live taker is grandchild) and divide by 6 grandchildren. So R, S, T, X ,Y, Z each get 1/6. No need for dropping shares

3. Per Capita Each Generation. Same as Per Capita because no dropping shares.

O. CA recognizes all three models, but Per Capita is default.

i. CPC 240: Per Capita is the default method of allocating intestate shares in California

ii. CPC 246: If will or other instrument says “living children” or invokes CPC 246, use Per Stirpes Model

iii. CPC 247: Where will or other instrument specifies 247 or Per Capita at Each Generation, use PCEG and pool dropping shares
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i. A, B, C die at the same time. R, T, & Y also die then too. After that D dies intestate
1. Per Stirpes: Cut at children’s generation. 3 shares because 3 children leaving issue
a. Pooling: Bloodline. A’s 1/3 interest is divided into 4 equal shares (R doesn’t count because R died without issue): P, Q, S, & F each get 1/12. B’s 1/3 all goes to V. C’s 1/3 goes to X & Y’s issue. X gets 1/6 and G & H each get 1/12
2. Per Capita: Grandchildren are first generation with live taker. 7 shares (P,Q,S,T,V,X,Y) – P,Q,S,F,V,X get 1/7, while G & H get 1/14 each

3. Per Capita Each Generation: Still 7 shares, but F, G & H shares are pooled. 2/7 (T & Y’s shares) x 1/3 (3 great grandchildren)=2/21. F, G,H each get 2/21

Q. Next of Kin

i. Means there is some genetic connection

ii. In CPC 6402, once we go past parents and grandparents, we look at issue of predeceased spouse, THEN next of kin

iii. LOOK AT PAGE 86 TABLE OF CONSANGUINITY

1. Go out on Table of Consanguinity until we find a living person. That’s next of kin!

iv. 3 ways to find next of kin
1. Parentelic Approach – Count by levels of parentela 
a. First 2 parentelic lines are important when married

b. First 3 parentelic lines are important when not married

2. Degree of relationship approach
a. Closest degree is between parent and child = 1 degree.

b. E.g. aunts and uncles are 3 degrees (2 between me and grandparent, then 1 between grandparent and aunt)

c. Goal in degree of relationship is to find number of links between you and closest ancestor to a person, then number of links between closest ancestor and that person

3. Hybrid: Start with degree of relationship and if there’s a tie, win goes to one with closest parentelic line

a. CA USES HYBRID APPROACH
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1. Parentelic Approach:

a. A= 4th parentelic

b. B= 3rd parentelic

c. C= 3rd parentelic

d. D= 3rd parentelic

e. Under Parentelic Approach, B, C, and D share equally

2. Degree of Relationship Approach:

a. A= 4 up to GGGM, 1 down = 5 degrees

b. B= 3 up to GGM, then 2 down = 5 degrees

c. C= 3 up to GGM, then 2 down = 5 degrees
d. D= 3 up to GGM, then 3 down= 6 degrees

e. Here, A, B, and C share equally

3. Hybrid Approach: Under this approach, B & C would share equally, because they are in closest (5th) degree, and in closest (3rd) parentelic line

vi. Next of Kin: Run it out until you find a live taker!

R. What We Mean When We Talk About Issue


i. All your children are issue, but not all issue are your children

1. Issue is children AND all direct descendants of children

ii. Issue take priority over everyone else

1. 1st parentelic line takes priority

iii. Inheritance rights pass through children

iv. From vs. Through

1. From=direct

2. Through= indirect

3. You inherit FROM your parents AND you inherit THROUGH your parents

4. Your parents inherit FROM you AND THROUGH you

v. How do we establish parent/child relationships?

1. Traditional: Natural birth

a. Historically, any child born while parents are married is presumptively their child

b. BUT upon birth of child to unmarried couple, child only inherited from mother – no inheritance rights from father
c. In CA now, NO distinction between married and unmarried parents BUT if parents are unmarried, still need to prove paternity
2. Adoption: When child is adopted, child legally becomes issue of adopted parents. TOTAL inheritance rights (from AND through)

a. Classic Adoption: Total inheritance rights from and through adopted parents AND removing all inheritance rights from and through natural parents

b. ALTERNATIVE ADOPTIONS

i. Equitable adoption

ii. Stepparent adoption

iii. Post-Death adoption

iv. Foster Parent adoption

v. Non Stepparent adoption

vi. CPC 6450: Circumstances for Existence of Relationship

1. Parent Child relationship exists for the purpose of determining intestate succession by, through, or from a person in the following circumstances:

a. Between person and person’s natural parents, regardless of marital status of parents

b. Between person and person’s adopted parents
vii. CPC 6452: Conditions Preventing a Parent From Inheriting From or Through a Child

1. Parent does NOT inherit from or though a child on basis of parent/child relationship if ANY of the following apply

a. Parental rights were terminated

b. Parent did not acknowledge the child

c. Parent left child during child’s minority without an effort to provide for child’s support OR without communication from the parent for AT LEAST 7 consecutive years that continued to the end of child’s minority with the INTENT of parent to abandon the child

i. Failure to provide support or communicate for prescribed period is presumptive evidence of an intent to abandon

viii. CPC 6451: Effect of Adoption

1. Adoption severs the relationship of parent and child between adopted person and natural parent of adopted person UNLESS BOTH of the following requirements are satisfied

a. Natural parent and adopted person lived together at any time as parent and child OR natural parent was married to or cohabitating with the other natural parent at time of conception and died before person’s birth, AND
b. Adoption was by spouse of either of natural parents OR after the death of either natural parent (step-parent)

2. ** 2 ways to satisfy each clause**

3. 6451 is exception to common law rule extinguishing natural parent inheritance upon adoption

4. 6451 preserves inheritance rights ONLY for parents displaced by adoption. Child can inherit from AND through displaced parent
ix. HYPO: Widow with child and dead husband. Mom remarries and stepdad adopts child. Child CAN inherit from and through natural father, mother, and stepfather

x. HYPO: Same as above, but mom’s new boyfriend doesn’t want to marry, but he adopts the child. Same outcome as above! This is a post-death adoption and post-death inheritance rights are broad!
xi. HYPO: Child born, parents are married. When child is small, dad abandons family. New man comes along. Can he adopt?

1. Dad has to consent to adoption. If he does, new man can adopt!

2. IF mom marries new guy, 6451 requirements are satisfied (parent/child lived together, new guy is spouse and adopts), and child inherits from natural father, mother, and stepfather

3. If no remarriage, no inheritance from natural father – it is extinguished by adoption

xii. If both parents die, child can adopt from and through both natural parents AND adoptive parents

xiii. Once there’s been an adoption, displaced parent does NOT inherit from or though child

1. Exception: Whole or half-blood

2. HYPO: X, Y & Z are full blood siblings. When X & Y are adults, but Z is a minor, father and mother divorce, and mother remarries. New spouse adopts Z. If new spouse and mother die, then Z dies intestate, X & Y will inherit even though natural father wouldn’t inherit!

3. Even if parental inheritance rights are severed, if you have full-blooded siblings, they can take (in their order)

4. HYPO: Same as above, but mother and new spouse have another child, D.
a. CPC 6406: **Half-siblings have same inheritance rights as full siblings!!**

xiv. CPC 6454: Foster Parents or Stepparents
1. Traditionally, foster child or stepchild has no inheritance standing, BUT

2. Parent/child relationship between foster parent/stepparent exists ONLY if both are satisfied

a. Relationship began during person’s minority and continued throughout the joint lifetimes of person and person’s foster parent/stepparent
b. It is established by clear and convincing evidence that the foster parent/stepparent would have adopted the person but for a legal barrier
i. Common legal barrier is consent of natural parent

ii. BUT once child turns 18, parental consent requirement evaporates, so need to adopt foster child/stepchild even after they turn 18 or they will get no inheritance

3. After they turn 18, a child can consent to their own adoption

xv. HYPO: Child is placed with foster family and lives with them until adulthood and beyond. She takes care of them in their old age. Does she inherit under intestacy when parents die? No inheritance rights unless she gets adopted after she turns 18. Part ii of 6454 stops once child turns 18, so can’t use 6454 (because no legal barrier).

xvi. O'Neal case: Equitable Adoption

1. Agreement between natural and adoptive parents

2. Performance by natural parents of child in giving up custody

3. Performance by child by living in home of adoptive parents

4. Partial performance by the foster parents in taking the child into their home and treating it as their child

5. Intestacy of foster parent

6. Holding: Aunt didn’t have authority to consent to adoption, so NO equitable adoption

xvii. As of now, contractual model of equitable adoption (like in O’Neal) is prevailing.

1. An oral agreement to adopt A between H and W and A’s genetic parents is inferred if H and W take baby A into their home and raise A as their child. Equity treats A as if the contract to adopt had been performed by H and W, and they are estopped to deny a formal adoption took place.
2. Generally, child can only inherit from, and not through equitably adopted parents

S. Negative Disinheritance: If you want to disinherit someone, must provide positive instructions on where stuff goes. Can’t just say “I leave nothing to my kids”

i. BUT modern trend focuses on testator’s intent.

ii. UPC says it’s OK to disinherit under a negative will and treat disinherited person as if they predeceased testator.
iii. CA follows traditional affirmative disinheritance rule

T. Adult Adoption

i. Minary: Alfred adopts his wife Myra so she gets inheritance from his parents if he dies first. Court doesn’t allow it here because intent of testator overrules right to adult adoption

ii. CPC 21115(b):  Applies for purposes of construing a will or trust of a third party – Doesn’t apply to parents!
1. In construing a transfer by a transferor who is not the natural parent, a person born to the natural parent shall not be considered the child of that parent unless the person lived while a minor as a regular member of the household of the natural parent or of that parent’s parent, brother, sister, spouse, or surviving spouse. 
2. In construing a transfer by a transferor who is not the adoptive parent, a person adopted by the adoptive parent shall not be considered the child of that parent unless the person lived while a minor (either before or after the adoption) as a regular member of the household of the adopting parent or of that parent’s parent, brother, sister, or surviving spouse.

iii. Precludes adult adoption (except for maybe foster parent adoptions where foster child has to wait until they’re 18 to get adopted due to a legal barrier)
iv. Ex: a hidden child does NOT have inheritance rights from anyone in natural parent’s family. CANNOT inherit through natural parents like a regular issue

v. If the Minary case was in CA, 21115(b) would make it so that Myra wouldn’t be included as Alfred’s issue for purpose of inheritance of Alfred’s mother’s trust.
U. Posthumous Children: Child conceived, then father died

i. At Common Law, child is presumed to be issue of decedent if the parents were married and the child was born within 280 days of decedent’s death

1. Uniform Parentage Act extended to 300 days

ii. If over 300 days, have to prove paternity

iii. Cal Fam. Code 7611: Presumption of Status as Natural Parent

1. A person is presumed to be the natural parent of a child in any of the following subdivisions:
a. The presumed parent and the child’s natural mother are or have been married to each other and the child is born during the marriage, or within 300 days after the marriage is terminated by death, annulment, declaration of invalidity, or divorce, or after a judgment of separation is entered by a court.
b. The presumed parent receives the child into his or her home and openly holds out the child as his or her natural child.

V. Posthumously Conceived Children: Child conceived using genetic material after person’s death

i. CPC 249.5: Child of decedent deemed born in decedent’s lifetime IF

1. Child or representative proves by clear and convincing evidence that ALL of the following conditions are satisfied:

a. Decedent, in writing, specifies that his or her genetic material shall be used for posthumous conception of child of decedent, subject to the following:

i. The specification shall be signed by the decedent and dated.

ii. The specification may be revoked or amended only by a writing, signed by the decedent and dated.

iii. A person is designated by the decedent to control the use of the genetic material.

b. Written notice is given to people with potential distribution requirements (must be done within 4 months of death of decedent)
c. The child is in utero within 2 years of death (AND NO CLONES)

ii. You can have as many posthumously conceived children as you want, but if the requirements of CPC 249.5 are not met, they are not legal heirs 

iii. In CA, if posthumously conceived child satisfy all requirements of CPC 249.5, child has inheritance rights FROM and THROUGH the deceased parent

W. Advancement: When money given prior to death is credited against inherited property
i. CA Rule of Advancement: Property given to heir (not just children) during decedent’s lifetime is only an advancement IF:

1. Donor says, in a contemporaneous writing, that it is an advancement, OR

2. Heir acknowledges, in writing that it’s an advancement at any time

ii. ADVANCEMENT ONLY APPLIES IN INTESTACY

iii. HYPO: Dad gives son $100k check. If he doesn’t write anything out, NOT an advancement, even if dad intended it to be. If son writes in his birthday card, “thank you for the money, it’s an advancement,” that makes it an advancement, even if it is written years later
iv. *Donor writing MUST be contemporaneous to giving of advancement, but recipient acknowledgement can be at any time*
v. Hotchpot! Accounting for advancements
1. HYPO: Parents die with $300k estate and two kids, A & B. Traditionally, each would get $150k. BUT A had $40k advancement and B had $120k advancement. Using Hotchpot:
a. $300k estate + $120k advance + $40 Advance= $460K divided by 2 heirs= $230k each. Since A already got $40k, she gets $190 ($230k-$40k). Since B got $120k, she gets $110k (230-120).
2. HYPO: Same as above, but estate only has $50k. Hotchpot! 
a. $50k + $40k + $120K= 210k divided by 2= $105k each. B already took more than her share, so all goes to A. 
b. Can’t force B to give anything back
3. HYPO: F has three kids (R, J, D), with an estate of 1 million. J has $100,000 advance.
a. Hotchpot= 1,100,000 divided by 3= 366,000
b. J get $266,000 ($366,000-$100,000)
c. P & D get $366,000 each
4. HYPO: Same as above, but J dies before F, leaving 4 kids. Advancement does NOT count against J’s issue. They get 1/3 of the estate shared equally between the 4
a. CPC 6409(d): If the recipient of the property advanced fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient’s issue UNLESS the declaration or acknowledgment provides otherwise.

vi. NOTE: Results will be different if there is a will! (Called “satisfaction” in that case)
X. Minor Heirs
i. HYPO: J dies intestate with 4 children, 1 of which is a minor. Can they take? Kind of!
ii. A probate court appoints a guardian to manage assets for the minor. It’s an ongoing probate throughout the child’s minority
1. Bad option! Expensive and cumbersome
iii. CA default in intestacy is guardianship
iv. OTHER OPTIONS
1. Conservatorship: Conservator given authority over estate of conservatee. More flexible than guardianship but still under supervision of court – Can be expensive and time-consuming
a. Also: court documents are public records
2. Custodianship: More power to manage assets, limited court supervision and accounting
3. Trust (BEST OPTION): Transfer to one for the benefit of another
a. Trusts have almost unlimited flexibility
b. Can give income to minors, can give discretionary distributions
c. In trust, testator can retain control of assets beyond the age of majority
v. Guardianships, conservatorships and custodianships all must end when minor turns 18.
Y. Bars to Intestate Succession
i. Slayer Rule
1. As a matter of equity, wrongdoers should not benefit from their crimes

2. CPC 250: Slayer Rule

a. A person who feloniously and intentionally kills THE decedent is not entitled to any of the following:

i. Any property under a will or trust created by the decedent

ii. Any property of decedent by intestate succession

iii. Any quasi-community property the killer would otherwise acquire

b. In cases covered by subdivision (a):
i. Property or benefit referred to in section (a)(i) passes as if killer had predeceased the decedent AND CPC 21110 does NOT apply (aka if you kill kin, your kids DON’T take! No anti-lapse under slayer doctrine)- DOESN’T APPLY IN INTESTACY
ii. Any nomination in a will or trust of the killer as executor, trustee, guardian, conservator, or custodian, which becomes effective as a result of the death of the decedent shall be interpreted as if the killer had predeceased the decedent.
3. Involuntary manslaughter is not within CPC 250

4. HYPO: Mother’s will says, “I leave my estate to my three sons, P, J, and D equally.” J has 3 kids. Then J kills his mom. Who takes? NOT J or his kids! Split equally between P & D.

5. BUT CPC 250 only applies to written instruments! Different Rules for intestacy!

a. If no instrument, slayer is treated as predeceased and their share passes to their issue!

b. Moral of the story: If you’re going to kill a family member, make sure they’re intestate so your kids get some money.

6. Burden of Proof under Slayer Doctrine

a. If convicted of homicide: Satisfied!

b. If acquitted: Not conclusive of “felonious and intentional,” so civil trial is needed to determine responsibility and standard is preponderance of evidence
7. CPC 251: Slayer CANNOT inherit under a joint tenancy

a. “A joint tenant who feloniously and intentionally kills another joint tenant thereby effects a severance of the interest of the decedent so that the share of the decedent passes as the decedent’s property and the killer has no rights by survivorship.”

b. Joint tenancy will sever into a Tenancy in Common and the victim’s half goes through probate process. Court will not take away what the slayer already owned, but will not allow them to get more
8. CPC 252: Killer is not entitled to inherit under a life insurance policy of someone they kill, even if they’re named as beneficiary. 

a. Consistent doctrine: Wrongdoer can’t benefit from their crime

ii. CPC 259: Limitations Due to Elder Abuse

1. Person will be treated as predeceased where ALL of the following apply:

a. It has been proven by clear and convincing evidence that the person is liable for physical abuse, neglect, or financial abuse of decedent, who was an elder or dependent adult
b. The person is found to have acted in bad faith

c. The person has been found to have been reckless, oppressive, fraudulent, or malicious in the commission of any of these acts upon the decedent.

d. The decedent, at the time those acts occurred and thereafter until the time of his or her death, has been found to have been substantially unable to manage his or her financial resources or to resist fraud or undue influence.
iii. Disclaimer: When heir refuses to accept the property
1. CPC 265: a Disclaimer is any writing which declines, refuses, renounces or disclaims any interest that would otherwise be taken by a beneficiary

2. CPC 278: Contents of Disclaimer

a. Disclaimer must be in writing, 

b. Must be signed by the disclaimant

c. Must describe interest to be disclaimed

d. State disclaimer and extent of disclaimer

3. CPC 279: Time Limits

a. Disclaimer shall be effective if filed within a reasonable time after the person able to disclaim acquired knowledge of the interest

i. Reasonable time is NINE MONTHS after the death of the creator of the interest, or within nine months after the interest becomes indefeasibly vested, whichever occurs later

4. In CA, we respect disclaimers and treat the disclaimant as if they died the moment before the decedent

a. But will preserve the gift in anti-lapse if applicable

5. Disclaimant can exert NO control over the disposition of the gift – can disclaim ALL or NOTHING

6. 2 categories with exceptions: Creditors claims (U.S. Government) and Medicaid Claims

a. Troy v Hart: Medicaid case. Institutionalized man on Medicaid disclaimed his 1/3 interest in a $100k inheritance. If he had kept it, it would have disqualified him from public aid. After he died, court decided the disclaimer didn’t count

7. HYPO: M dies with estate of $200k and 2 kids, A & B. M made advancement to A of $100k. Due to hotchpot, A gets $50k and B gets $150k. 
a. What if A disclaims? Do we apply advancement? If A had died, $100k advancement would have been wiped out and A’s kids would split his $100k.

b. BUT

c. CPC 282(b) says that a beneficiary of a disclaimed interest is NOT treated as having predeceased decedent for purposes of advancement. SO In this hypo, A’s kids would only get A’s $50k
8. HYPO: Same as above, but M dies and B predeceases leaving one issue, C. So A gets $100k and C gets $100K. BUT what if A disclaims? Since A is treated as predeceased, would the first live generation be the grandkids? NO!

a. CPC 282(b)(1): Beneficiary is NOT treated as having predeceased decedent for purpose of determining the generation at which division of estate is to be made

9. CPC 282b concerns 2 scenarios in which disclaimer might be abused and is protecting against that

III. Probate: Testate! There’s a Will!
A. First step with a will: think about capacity!

B. 3 primary requirements of a valid attested will

i. Writing 

ii. Signature

iii. Witnessed

C. 4 Functions of Formalities of Will

i. Evidentiary – Writing is stronger evidence

ii. Ritualistic – designed to impress upon everyone that the process is very important

iii. Protective – Protects the intent of the testator, since she is no longer around to speak for herself

iv. Channeling – Channels people to lawyers and encourages civilians to seek advice of lawyers, which helps prevent errors

D. Witnessing


i. Presence: witnesses are there to protect the integrity of the document

1. Groffman​- Man wants his two friends to witness him signing the will. He brings one friend to the other room and has friend sign, then brings second friend in and has him sign. Witnesses didn’t see each other sign or testator sign!

a. Under strict compliance, this will is invalid!

2. 2 Approaches to Presence Issue

a. Line of Sight: If you’re capable of seeing the person sign, you’re in presence! Don’t have to actually see, just need to be capable of seeing

i. Under this, if sight is blocked, will may be invalidated

b. Conscious Presence: General awareness that signature occurred (much broader standard)

i. Use all sense to comprehend that a signature was applied

c. CA uses Conscious Presence!

ii. CPC 6110: Witnessed Will

1. (a): Must be in writing

2. (b): Shall be signed by testator or by a deputized person in testator’s presence and at testator’s direction (or by conservator pursuant to court order)

3. (c)(1): Except as provided for in (c)(2), will shall be witnessed by being signed in testator’s lifetime, by AT LEAST TWO persons, each of whom:

a. (A): Being present at same time, witnessed either the signing of the will or the testator’s acknowledgement of the signature OR of the will, AND

b. (B): Understand that the instrument they signed is the testator’s will

4. (c)(2): If will is NOT in compliance with (c)(1), the will shall be treated as if it was executed in compliance with that paragraph IF proponent of will establishes by clear and convincing evidence that, at time the testator signed the will, the testator intended it to be his will.

iii. CA Rule: Witnesses have to see testator sign or acknowledge signature while BOTH witnesses are present at same time, BUT no requirement that witnesses sign in presence of each other OR in front of testator
1. Witnesses also need to be aware of the fact that they are signing a will

2. If witnessing is messed up, will can still be valid if there is clear and convincing evidence that testator intended it to be the will

iv. Delayed Attestation

1. Witnesses MUST sign BEFORE Testator dies!

2. Witnesses can attest whenever/wherever (as long as testator is still alive) so long as the memory of events is still fresh

3. IMPORTANT PART is that witnesses were there when testator signed/acknowledged 

4. Rule of Thumb: 6 months – 2 years is appropriate for delayed attestation, but there was a case where witness attested 8 years later, and that was OK too! As long as memory of events was vivid, it should be OK.
v. HYPO: 2 witnesses sign T’s will in T’s dining room while T was in the bedroom. T knew they were signing will and could have walked down to dining room at any time.

1. Conscious presence? Maybe! She was aware they were there, could he hear?

2. BUT in CA, no need to sign in front of testator, so only applies in Common Law states
vi. HYPO: T’s lawyer takes T’s will to T’s house, where T signs. Lawyer signs as witness, then takes will back to office. Secretary calls T on the phone and tells T that he’s signing it. Valid?

1. Line of sight? NO!

2. Conscious Presence? NO, Telephonic presence is not valid. Not valid as a witness when didn’t actually witness.
vii. Interested Witnesses
1. Traditionally witnesses are there to protect evidence, so it was bad to have someone there who stood to inherit under the will as a witness. Temptation to lie!

2. 3 approaches to interested witnesses

a. Invalidate the whole will

b. Invalidate the gift to interested witness

c. CA Rule: Purge excess benefit beyond what interested witness would get in intestacy

3. CPC 6112: Any person generally competent to be a witness may act as a witness
a. Will is NOT invalid because it is signed by an interested witness

b. Unless there are two other disinterested witnesses, any interested witness creates a rebuttable presumption that witness acted in bad faith

c. If interested witness can rebut the presumption, they get the full gift. If they cannot rebut, interested witness only gets what they would be entitled to under intestacy (purge)
4. Purging: If earlier will exists, can revert to earlier will where witness wasn’t an interested witness

a. If no earlier will, look to intestacy
E. Strict vs. Substantial Compliance

i. Strict Compliance: must comply exactly with every single element of law or will is invalid

1. Strict compliance was inflexible but consistent/predictable

2. Courts started looking for ways to bend the rules without breaking them (like expanding to conscious presence and delayed attestation

ii. Substantial Compliance

1. More focus on testator’s intent

2. If you show:

a. Testator substantially complied with requirements AND

b. Clear and convincing evidence that the testator intended for it to be a will, THEN will is good!

3. Problem with substantial compliance: How substantial is enough?

iii. Harmless Error Doctrine: If clear and convincing evidence, overlook harmless errors in compliance

iv. CA RULE is a STRICT COMPLIANCE rule, BUT willing to bend the rules a little to achieve correct outcome.

1. CPC 6110(c)(2) looks like harmless error, but it ONLY applies to witness requirement (NOT writing or signature requirements)

F. Signature Requirement

i. Anything that you intend to be your signature is your signature

1. Signature by mark is ok, but there may be proof problems

2. CCP 17: In order for mark to be valid:

a. Individual signing makes mark in present of a witness, who then writes the name of the person who made the mark under the mark

b. Witness signs and writes witness’ name under testator’s mark

ii. McCabe: Sick man wrote an “X” as his signature, and his name had been typed underneath. Problem is when witness appeared, will already had typed name under signature line, so witness didn’t write testator’s name – only signed and wrote her name. Didn’t comply with CCP, but could said will substantially complied

1. IMPORTANT: Court used substantial compliance standard for CCP, NOT Probate Code – VERY NARROW 

2. HYPO: McCabe usually has very flamboyant signature, but since he’s sick, he only scribbles “jim”. Valid? If he intended it as a signature then it’s a valid signature! (might be challenged and present evidentiary problems if everything else he’s ever signed looks different. Will need proof he actually made the mark)

3. HYPO: T has trouble holding pen, so he asks someone else to sign for him. Valid? Yes, as long as it was at direction of T and in T’s presence

a. **Can also help T sign by guiding T’s hand AS LONG AS T requested the help**

iii. Interrupted signature is NOT valid signature

1. Need to finish signature

iv. Order of Signing

1. At Common Law, testator has to sign first, then witness

2. Modern CA Rule: Order of signature is not as important as long as everyone signs in one ceremony and no potential for fraud

a. Snide: Fully reciprocal wills were valid even though spouses signed opposite wills – done in one big signing ceremony so no danger of fraud

3. In re Colling: T in hospital and wants to make a will. Asks roommate and nurse to witness. T starts to sign, then nurse gets called away. T finishes signing and roommate signs, then nurse comes back and signs. T dies. Court says will not valid! Statute requires either 2 witnesses present at signing or 2 witnesses present for acknowledgment, so under STRICT COMPLIANCE, will is invalid.

v. Modern jurisdictions don’t put a ton of weight on the subscription requirement (must sign at very bottom of page) as long as there’s evidence of validity

G. Electronic Wills

i. Jurisdictions are starting to explore expanded ways to do wills. BUT, CA doesn’t yet recognize validity of electronic wills to satisfy data requirement

1. Also no video wills! Too much potential for manipulation

H. Courts have historically refused to correct or rewrite wills.
i. Misdescription Doctrine: Court will strike misdescription and try to make sense of remaining words

1. Ex: will says, “I leave to P my house at 162 Main Street,” but house was at 164 Main Street. Court will strike “162” and read the will to say, “I leave to P my house at Main Street.”

I. Lost Will Doctrine: As long as you can adequately prove up terms of the will, can probate a lost or missing will

J. Holographic Wills

i. Requirements

1. T must write the will – material terms must be in T’s handwriting
2. T must sign the will

3. Writing must have testamentary intent

a. Writer must intend the writing to be testamentary

ii. ½ states don’t recognize holographic wills, but CA does!

iii. CPC 6111: Holographic Wills


1. Will is valid as a holographic will (whether or not witnessed) IF:

a. Signature AND material provisions are in testator’s handwriting
i. Material provisions= who gets what

iv. CPC 6111 does not require will to be dated, BUT problems arise when multiple documents exist.

1. If dated and undated documents exist, dated documents will be assumed to be more recent

2. If you are incompetent at any time the will was valid and write an undated holographic will, presumption is that you wrote the will while incompetent and the will is invalid (rebuttable presumption!)
3. If 2 undated holographic wills, CA courts will ignore the inconsistencies

v. Testamentary Intent

1. More important in holographic will context – Bulk of issues arise re; testamentary intent with holographic wills
2. HYPO: Paper with handwritten “my entire estate to be left to my son, stepson and daughter” and signed. T said to his attorney, “this is my will, this is how I want my estate to go.” Lawyer puts paper in file and forgets about it. T dies. 

a. Material Provisions in writing? Yes!

b. Signature? Yes!

c. Testamentary intent? Questionable. In real case, court said no, because T didn’t intend that actual piece of paper to be his will. 

3. Issue: Does T intend that specific document to be a will? Or did T intend the document to be instructions on drafting an actual will? 

4. Gonzalez – T wrote on preprinted will form and signed it. Had witnesses sign on preprinted blank form, intending to rewrite will on that form, but never did. Court said will is ok as a holographic will because material provisions are handwritten, it was signed, and there was testamentary intent

a. Court says you can look at preprinted areas and use them as context

5. Usually, testamentary intent is a material provision that needs to be in testator’s handwriting

6. CPC 6111: Can find testamentary intent in testator’s handwriting OR as a part of a commercially printed form will.

7. CPC 6111.5 – extrinsic evidence is admissible to determine whether a document constitutes a will, or to determine the meaning of a will or portion of a will if the meaning is unclear.

8. For testamentary intent, writer must intend that document to be a will

a. If intent is “I am going to call a lawyer to turn this writing into a will,” that’s NOT testamentary intent

K. Revocation of Will

i. 5 Ways to Revoke a Will:

1. Make a valid new will (a “writing”)

a. 2 ways to make a new will

i. Inconsistency with old will

ii. Revocation clause

2. Destroy the will (revocation by physical act)

3. Presumptive Revocation

4. Revocation by Operation of Law

5. Omitted Spouse & Children (Quasi-Revocation)

ii. If you validly revoke a will and die without making a new one, you die intestate

iii. Will comes first! Additional documents are either a codicil or a new will

1. Codicil=amendment or modification to a will

iv. 4 primary types of gifts a will can make:

1. Specific Bequests: I give you this necklace

2. General Bequests: I give you $5000

3. Demonstrative bequests (subclass of general bequest)

4. Residuary

a. If no residuary and there is stuff left over, it goes into intestacy

v. Question: How much remains for first will to do in light of second will? This decides whether second doc is a codicil or a new will

1. HYPO: Will 1 says “I give everything to LLS” – residuary bequest. Will 2 says “I give my car to A, residue to LLS.” Will 2 partially revokes 1 by inconsistency. After will 2, will 1 doesn’t have any purpose, so 1 is totally superseded by 2. Will 2 is a new will and revokes will 1 entirely!

2. HYPO: Doc 1 says “I give everything to LLS” – residuary bequest. Doc 2 says “I give my car to A.” specific bequest. 2 is inconsistent with 1, since 1 gave everything, including car, to LLS. This is a partial revocation by inconsistency, BUT since 1 still has a purpose (everything other than car still goes to LLS), doc 2 is a codicil, and doc 1 is a valid will.
3. HYPO: Doc 1 says “I give my car to LLS.” No other writing. Rest of stuff goes to intestacy!

vi. What happens when LATER document contains a residuary clause

1. Modern rule is that a residuary bequest revokes all prior bequests by inconsistency

2. HYPO: Doc 1 says “$1000 to X.” Doc 2 says “$2000 to Z and the rest of my estate to W.” X does not get the $1000 because second will revoked earlier bequest

vii. Can have multiple freestanding wills

1. As long as no residuary bequests

2. HYPO: Doc 1 says “I leave my watch to A” and Doc 2 says “I leave my car to B.” Both are valid wills and can be probated

viii. In context of revocation, whether something is a codicil or a will is crucial

1. Revoking a codicil doesn’t destroy a will, but revoking a will destroys all codicils

2. HYPO: Doc 1: “$1000 to A, B, C, D and residue to LLS.” 1 week later, doc 2: “$1,000 to E.” – Codicil to part 1 with partial revocation ($1,000 going to E instead of LLS). Then, T revokes Doc 2. E takes nothing! A,B,C,D and LLS take! When 2 is revoked, that $1,000 drops into residuary.

3. HYPO: Same as above, but T revokes doc 1. Everything goes away, including doc 2. Nobody gets anything!

ix. Revocation is a testamentary act! Must comply with the rules

1. CPC 6120: Revocation by Subsequent Will or Act

a. A will or any part thereof is revoked by any of the following:

i. A subsequent will which revokes prior will or part expressly or by inconsistency

ii. Being burned, torn, cancelled, obliterated or destroyed with intent or purpose of revoking by either:
1. Testator OR

2. Another, in testator’s presence and at testator’s direction

b. Must be INTENTIONALLY destroyed! Accidents don’t count

x. Thompson: T wrote “cancelled” on the back of every page of her will. Revocation ineffective!! Writing was on the back, so didn’t appropriately mutilate
xi. Stoker: Revocation of a prior will – 2005 will revoked 1997 will. BUT new will wasn’t valid. AND attempted physical revocation (by burning and peeing on a copy of the will) didn’t work, because it was a copy

xii. RULE: Can’t revoke valid will by destroying a copy. MUST be original document

xiii. THIRD Type of revocation: Presumptive Revocation
1. CA Rule: CPC 6124: IF

a. Testator’s will was last in testator’s possession

b. Testator was competent until death

c. AND neither the will NOR a duplicate original* of the will can be found

i. *Duplicate original is not the same as a copy. Must be an ORIGINAL

d. THEN it is presumed that testator destroyed the will with intent to revoke (REBUTTABLE PRESUMPTION)

2. Lost Will Doctrine: If will is lost, can still probate it if there is clear and convincing evidence of the terms of the will, BUT if presumptive revocation applies, will is NOT presumed lost, but destroyed

3. CANNOT have Presumptive Revocation and Lost Will Doctrine apply in same instance

4. HYPO: T was sent an intact will, and when T dies we find will ripped into pieces. What effect? Presumptive revocation!

5. Plausible Explanation can rebut presumptive revocation!

a. Ex: Parent’s will disinherits a child. After death will cannot be found, and first person to discover deceased is disinherited child. Facts and circumstances can rebut presumptive revocation if it is plausible

b. Courts are pretty willing to find plausible explanations
xiv. CA Rule: Generally no harmless error rule with regards to revocation

xv. Revocation must comply with wills act statutes

xvi. Revocations are effective IMMEDIATELY (whereas a valid will is not effective until you die)

xvii. Duplicate Will Rule: If there are duplicate original wills, destroying or revoking one revokes them all 

1. CPC 6121: A will executed in duplicate or any part thereof is revoked if one of the duplicates is burned, torn, cancelled, obliterated, destroyed, with the intent and for the purpose of revoking it

2. ** If there’s a duplicate original in existence (and we know where it is) presumptive revocation does NOT apply.

3. If there are duplicates, and testator’s duplicate is missing at death, presumptive revocation doesn’t necessarily apply UNLESS we find evidence that duplicate is destroyed. 

a. If duplicate is just missing, other duplicate original continues to have validity
xviii. Partial Revocation

1. Ultimately, a codicil is just a partial revocation in writing

2. Can partially revoke a will by physical act

a. CPC 6120: Will CAN be partially revoked by a physical act. The effect is that revoked gift goes to residuary clause. If no residuary clause, revoked gift goes to intestacy

3. Can you increase a gift by partial revocation?

a. Increasing a residuary bequest is ok!


b. Ex: “$10k to A & B”, then testator crosses out B. Is it ok to give A that extra $10k? Not without complying with the wills act!

c. Can’t increase a non-residuary gift through partial revocation by physical act – needs to be compliant with Wills Act

d. HYPO: Formal typed will says “I give $10k to A & B”, then testator crosses out $10k and writes $5k and also crosses out B. Valid revocation (because it’s an obliteration of the $10k gift), BUT invalid attempt at a new will. Ultimately, we revoked the $10k will but failed to create a new one. A gets nothing through the will, and $10k drops to residuary/intestacy

e. HYPO: Holographic will says “I give $10k to A & B” all handwritten, then testator crosses out $10k and writes $5k and also crosses out B. This is OK! New will is valid because you can edit holographic wills constantly, as long as it is in your handwriting! New will is valid, and A will get $5k.

i. Holographic will doesn’t need to be signed after every edit – 1 signature is ok!

1. NOT the case for an attested will!

f. HYPO: Attested will, part scratched out and handwritten, “I give A $5k” and signed. This is a valid holographic codicil!

4. Partial revocation by writing is OK!

xix. FOURTH Type of Revocation: Revocation by Operation of Law

1. This is an IRREBUTTABLE presumption unless expressly stated otherwise.

2. Example: Divorce: PRESUMPTION upon termination of marriage that ex-spouse intends to revoke all gifts. The fix is to treat all mentions of ex-spouse as if they predeceased you.

3. CPC 6122: Unless will expressly provides otherwise, dissolution or annulment of marriage revokes all benefits of ex-spouse in will

a. If you remarry your ex-spouse, inheritance rights are restored

b. Property passing to the former spouse is treated as if spouse predeceased testator

4. Revocation by Operation of Law used to be ONLY for wills, BUT CPC 5040 expands wills rules to apply to non-probate transfers (Trusts, joint tenancies, etc.)

a. EXCEPTIONS:

i. Nonprobate transfer is NOT subject to revocation by testator at time of testator’s death

ii. Clear and convincing evidence that testator intended to preserve Nonprobate transfer to former spouse

iii. Court order that Nonprobate transfer be maintained on behalf of former spouse

b. Where a nonprobate transfer fails by operation of this section, the instrument making the nonprobate transfer shall be treated as it would if the former spouse failed to survive the transferor.

c. Life insurance policies are NOT affected by CPC 5040. Former spouse gets money if they are still the beneficiary of the policy – not automatic revocation

xx. FIFTH Type of Revocation: Omitted Spouse & Children
1. Will made prior to marriage. We presume accidental omission

2. Fix: Give spouse and children intestate share (what they’d get in intestacy)

3. In essence, this revokes some of the shares of people who took under the original will. 
L. Revival of a Revoked Will

i. HYPO: W1 exists, then you execute W2, that revokes W1. Then you revoke W2. Does that bring back W1? Under modern rule, yes! If there is INTENT to revive former will, you can revive!

ii. CPC 6123: If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked, the first will is revoked in whole or in part UNLESS it is evident from the circumstances of the revocation of the second will or from the testator’s contemporary or subsequent declarations that the testator intended the first will to take effect as executed.
1. First will is revived if there is proof that testator intended the will to be revived when they revoked second will

2. NOT automatic: Presumption is not revival. Need to prove intent to revive first

iii. CPC 6123(b): If second will which, had it remained effective at death, is thereafter revoked by a THIRD will, first will is revoked in whole or in part, EXCEPT to the extent it appears from the terms of the third will that testator intended the first will to take effect

iv. Where do we look to for intent to revive?

1. IF There is a third will, can ONLY look to the third will for evidence of intent to revive first will

2. IF second will was revoked by physical act, look to all circumstances, including oral declarations, of revocation for intent to revive

M. Dependent Relative Revocation (DRR)
i. At heart, this is the notion that there’s a valid revocation that was based on a mistake. BUT FOR that mistake, the will would NOT have been revoked

ii. Elements:

1. Valid Revocation

2. Mistake (can be mistake of law or of fact)

a. Mistake= something that is beyond the knowledge of the testator. NOT a mistake if it is something the testator would be aware of

3. But-for causation

iii. If elements are proved, courts will disregard revocation and probate the will

iv. Limitations on Dependent Relative Revocation 

1. DRR applies ONLY if:

a. When revocation is by act: Alternative plan of disposition fails (failed attempt at a new will), OR

b. When revocation is by writing: Revocation by writing that sets forth details of mistake

i. I.E. will said “I’m giving estate to X because old taker, Y is dead.” And Y isn’t dead.

c. ALTERNATIVE (minority, mostly UCC jurisdictions) view: DRR can apply if established by clear and convincing evidence that there was a mistake

v. If court invokes DRR, 2 choices:

1. Ignore revocation and bring earlier will back to life, OR

2. Respect revocation and will stays revoked

vi. HYPO: Earlier situation with cross-out of $10k gift and rewritten $5k on attested will. This is a FAILED alternative disposition (because new will was invalid), so DRR may apply

vii. Courts historically do NOT fix mistakes. DRR is a narrow exception

viii. HYPO: T writes “I give $1000 to C.” Valid attested will. Later, T Crosses out $1k and writes $1,500. 

1. Did T intend to revoke $1000? Yes, crossed it out!

2. Is this an effective codicil? NO! Material provisions are not handwritten, and no signature (existing signature doesn’t apply), so not valid holographic codicil. Neither is it a valid attested codicil – no witnesses or new signature.

3. Here, C gets nothing! $1,000 was revoked and $1,500 was invalid. 

4. DRR to the rescue! 

a. Valid revocation? Yes! Crossed out/destroyed

b. Mistake? Yes! T believes he is making a new valid will

c. But for Causation? Yes! Because revocation was by act, we look to failed alternative plan of disposition, which here is the written $1,500. 
d. If DRR is triggered, C gets the original $1,000 (NOT the $1,500)

ix. Generally, mistakes of fact are when there’s a writing

x. HYPO: Same as above, but T initials next to $1500. Then what?

1. Same Outcome. Material provisions not handwritten, so not valid holographic codicil. MAYBE a valid attested codicil. There is a new writing and signature, but no witnesses, but harmless error rule may apply. Have to argue that there is clear and convincing evidence of testator’s intent to make a new will 

xi. HYPO: Same as before, but T crossed out $1000 and wrote “$800”.

1. Valid Revocation? Yes!

2. Mistake? Yes!

3. But for Causation? Probably – T still wants C to get something. Because revocation by act, look to alternative plan of disposition. If DRR applies, C will get $1000

xii. HYPO; Typewritten will, “I give $5k to John Nancy Boone.” T crosses out John and writes Nancy.

1. Valid Revocation? Yes

2. Valid Holograph? No!

3. Valid Attested Will? No!

4. Mistake? Yes! Meant to make a will that gives Nancy $

5. But For Causation: Debatable – but harder to argue. 

a. If no causation, nobody gets anything

b. If can prove causation, then John gets the $5k

xiii. HYPO: T writes VOID over her will and contacts lawyer to make a new one. He does the draft and she asks his to change some things. Before he finishes draft, T dies. What happens?

1. Valid revocation? Yes!

2. Mistake? NO! She didn’t think she had a new will when she voided the old will. 

3. Causation – Irrelevant, because no mistake

4. NO DRR because no mistake.

xiv. HYPO: T has a will that leaves $5 to J. Later T executes a valid codicil that says “I revoke the $5k gift to J because she is dead.” But J isn’t dead!

1. Valid Revocation? Yes

2. Mistake? Yes, mistake of fact in NEW writing. T wrongly thinks J is dead

3. But for Causation? Yes, new writing says the gift is being revoked because J is dead.

xv. For DRR, courts will either want to see:

1. Mistake recited in new writing, OR

2. (sometimes) clear and convincing evidence of mistake not set forth in new writing. (Only one CA court has followed this)

N. Difference Between Revival and DRR

i. Both allow us to bring back will or part of a will that was previously revoked

ii. Revival: All about intent – Depends on how revocation occurred for WHERE we look for intent

iii. DRR: All about mistake 

1. When revocation by writing: Look to new writing for evidence of mistake

2. When Revocation by act: Look to failed alternative plan of disposition

IV. Expanding the Scope of a Will

A. Integration: Physical identity of pieces of paper that testator intended to be part of her will. A will can include the papers that were present at execution that testator intended to be part of the will. 
i. Rigsby: Holographic will and handwritten list of assets found in an envelope together. Is the list part of the will?

1. Court found no connection between paper 1 (will) and paper 2 (list). ONLY paper 1 is will. No evidence that testator intended paper 2 to be a will

ii. Whenever there’s a holographic will, doctrine of integration gets trickier!

1. If additional pages are not handwritten by testator, cannot be part of the holographic will and cannot be given effect

iii. Nielsen: Typed will with written interlineations. Handwritten interlineations must have enough info to be a holographic codicil. 

1. Here, codicil republished and modified original will!

B. Republication by Codicil: When codicil is validly executed, will is treated as re-executed/ratified
i. Under this doctrine, a validly executed will is treated as re-executed (republished) as of the date of a codicil. The codicil can be treated as refreshing, and re-dating the underlying will to the date of the codicil.

ii. Can clean up problems with prior wills. 

1. Ex: If interested witness signed original will and codicil is executed later with a disinterested witness, interested witness problem is erased!

iii. BUT can’t have a codicil to an invalid will. Codicil CANNOT cure a fatal flaw in an earlier will

C. Incorporation by Reference

i. Rule of Construction: Courts will look to information you intend to use in execution of a will

ii. Ex: In will, write “I give $1 to every resident of the 2018 Los Angeles phone book.” Los Angeles phone book is incorporated by reference into the will

iii. Doctrine allows us to look to things that exist outside of will to give effect to parts of the will

iv. 3 Requirements of Incorporation by Reference
1. Must have intent to incorporate expressed in will (low threshold)
2. Will must identify the outside document to be incorporated and describe sufficiently to permit identification (low threshold)

3. Writing to be incorporated MUST be in existence at the time the will is executed (high threshold!)
a. Courts are flexible with requirements 1 & 2, but VERY high threshold for requirement 3. 

v. HYPO: on 5/1/2018, will is executed that says, “$4000 shall be paid per directions expressed in letter dated 1/1/2018.”

1. Intent? Yes! Written in will!

2. Identification? Yes!

3. In existence at time will executed? Yes!

4. BUT problem: No letter is found that is dated on 1/1/2018. There IS a letter found dated on 10/1/2018. NOT VALID, because not in existence at the time will was executed.

5. BUT THEN: T made a codicil dated 11/1/2018. Now letter can be incorporated, because will have been republished by codicil and execution date is 11/1/2018.

vi. CPC 6132: Writing Disposing of Tangible Personal Property
1. (a): Notwithstanding any other provision, a will may refer to a writing that directs disposition of tangible personal property not otherwise specifically disposed of by the will, except for money that is common coin or currency and property used primarily in a trade or business. A writing directing disposition of a testator’s tangible personal property is effective if all of the following conditions are satisfied:

a. (1) An unrevoked will refers to the writing.

b. (2) The writing is dated and is either in the handwriting of, or signed by, the testator.

c. (3) The writing describes the items and the recipients of the property with reasonable certainty.

2. If above requirements are not satisfied, can still allow it if evidence of testator’s intent.

3.  Doesn’t need to be in existence at time of the will!

4. T can make subsequent changes to any writing. If inconsistent, most recent writing controls

5. The total value of tangible personal property identified and disposed of in the writing shall not exceed twenty-five thousand dollars ($25,000). If the value of an item of tangible personal property described in the writing exceeds five thousand dollars ($5,000), that item shall not be subject to this section and that item shall be disposed of pursuant to the remainder clause of the will. The value of an item of tangible personal property that is disposed of pursuant to the remainder clause of the will shall not be counted towards the twenty-five thousand dollar ($25,000) limit described in this subdivision.

6. CPC 6132 is for disposing of small personal items, not as a substitute for a will!
a. Can’t dispose of cash, or real property, or high value items this way

D. Acts or Facts of Independent Significance

i. Will refers to an act/fact that occurred or will occur outside of the will that controls who takes or what they take.

1. Courts will respect that, as long as act has independent significance
a. Independent significance= A non-testamentary act that has lifetime significance beyond affecting the will

ii. HYPO: T leaves contents of his garage to his daughter. Will becomes effective at time of death. 

1. Problem is, things happen in garage that increase/decrease value of gift

a. IF T adds/removes stuff just because he wants to affect the will, that DOESN’T comply with the Wills Act!

b. IF he doesn’t take actions that are motivated by changing the gift, that is ok

iii. HYPO: Will says “I give $1,000 to beneficiaries designated in my brother’s will.”

1. If brother’s will already exists, this is incorporation by reference!

2. If brother doesn’t have a will, this can be an Act of Independent Significance. Brother it taking the action of making the will, so it is not a testamentary act by the testator.

iv. Courts are suspicious of Acts of Independent Significance – high potential for fraud!
1. Courts want to make sense of things: Why did the act happen? If it doesn’t make sense, the court will sense fraud and be more likely to invalidate

E. ** Incorporation by Reference and Republication by Codicil look back in time, while Acts of Independent Significance looks forward in time!

i. HYPO: Will says “I leave $4k to everyone named on the note I created earlier.” – Incorporation by reference!

ii. HYPO: “I give $1k to everyone listed on the note I’m going to write tomorrow.” – IF only reason you’re writing the note is to give those people $1k, then NOT an Act of Independent Significance

iii. HYPO: “I give $1k to everyone who comes to Thanksgiving.” Act is coming to Thanksgiving. Is this testamentary? Maybe, but can argue no

iv. HYPO: After-born children. “I leave all my estate to my children in equal shares.”

1. Act is having children

2. Testamentary? Probably not

v. HYPO: “I give to A all the contents of my house.” There’s also a safe in the house filled with cash. Is this included?

1. Unsure! Courts are split on this, but courts generally define contents of house as traditional residential assets (and not safes filled with cash.)

vi. HYPO: “I bequeath to A all the contents of my desk drawer.” Drawer has bank book, stock certificates and a diamond ring

1. Not the stuff you generally keep in a desk drawer, so it is likely testator put the stuff in there to make sure A gets it, which is testamentary intent, so it is NOT an Act of Independent Significance

F. Testamentary intent is all about testator’s intent.

V. Contracts Relating to Wills

A. Two types of contracts relating to wills:

i. Contracts to make a will

ii. Contracts not to revoke a will

B. Usually arises when beneficiary wants to be treated as a creditor

C. Contract to Make a Will

i. Other person is treated as a creditor, not a beneficiary

ii. *Creditors are first people paid in probate

iii. Modern trend is to require some writing of a contract to allow it to affect a will

iv. CPC 21700: Contract to Make a Will

1. Contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made after the effective date of this statute, can be established only by one of the following:

a. Provisions of a will or other provision stating material provisions of contract
b. An expressed reference in will to a contract and extrinsic evidence proving the terms of the contract

c. A writing signed by decedent evidencing a contract

d. (If no writing) clear and convincing evidence of an agreement between decedent and claimant OR a promise by decedent to claimant that’s enforceable in equity

D. Contracts Not to Revoke a Will

i. Joint will: One document that acts as a will of two people (usually spouses) – Disfavored, so not often used

ii. Mutual Wills: separate wills that contain mirror image provisions – more favored alternative


1. Idea with mutual wills is that two parties reached an agreement about how to dispose of everything.

2. Problem arises when one spouse dies and surviving spouse changes the will or spends the money really quickly

iii. CL Rule: If you want a Contract, must express it clearly! In absence of express provision in will, there is no contract.

1. CPC 21700 (b): The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills.

2. Luloff: Mirror image wills, and surviving spouse cut dead husband’s son out of the will. Court says no contract. It’s only a will, and wills can be unilaterally modified at any time.

iv. HYPO: In mutual wills of H & W, term says “neither shall revoke nor take action inconsistent with the provisions of the will.” H dies, and W starts spending lots on money on her new boyfriend. Actionable?

1. Maybe! There IS a contract not to revoke, but W is not revoking. Could argue that W is taking actions inconsistent with the will, but it’s hard to argue that – will intended that surviving spouse use the assets of the estate. Tough one!

v. HYPO: Same as above, but surviving spouse remarries

1. Things get tricky! New spouse can assert rights

a. Traditional and CA Rule: on death of surviving spouse, kids are seen as creditors and take before the surviving spouse. Contract preempts rights of new spouse
i. FL says rights of new spouse preempt contract

E. Question: Is it a contract or a will?

i. HYPO: T agrees in a contract with A to give A everything if she takes care of T. T executes a will leaving everything to A, but then A doesn’t take care of T. T rescinds the contract. Upon T’s death, is A entitled to take everything? Yes, BUT A can be sued for breach of contract, and those damages would go to other beneficiaries

ii. HYPO: Wife promises Husband that she will take care of him in exchange for Blackacre. She does it, but Husband dies leaving Blackacre to A. Was this a contract? No! There was no consideration because spouses have a duty to take care of each other

VI. Wills: Capacity and Contests

A. Capacity

i. Without Capacity, you cannot execute a valid will

ii. CPC 6100: Persons Who May Make a Will
1. An individual who is 18 years of age

2. And is of sound mind

a. Capable of understanding the nature and the extent (what you have)

b. Capable of understanding who they’re giving their stuff to

c. Capable of understanding the nature of the act they’re undertaking

d. Capable of understanding how elements form a rational basis for disposition

3. **Only have to show that testator is capable of understanding the what, how, and who – don’t have to show they actually did know/understand

a. Key to capacity is the ABILITY to understand

iii. Even if there’s general capacity, can still have a defect that renders the will invalid

iv. General testamentary capacity is a very low threshold – very hard to prove incapacity generally, easier to prove specific defect

v. Capacity to make a will is a lower threshold than capacity to enter into a contract (and capacity to marry is even lower)

vi. Capacity is measured AT THE TIME the will is executed

1. IF people drift in and out of lucidity, CAN validly execute a will if lucid at the time of execution

vii. Eccentricity does not establish incapacity

1. Wilson: Eccentric behavior is not enough to show incapacity

viii. Capacity is often challenged when there’s an unnatural disposition, i.e. stuff going to someone that wouldn’t normally take

ix. Defects to Capacity

1. Insane Delusion: A persistent belief that has no existence in fact and is adhered to against all evidence to the contrary

a. Must be MORE than a mistake

b. Challenger doesn’t have to prove they tried to talk testator out of the delusion, just has to prove it wouldn’t have mattered

c. Mere delusion can be overcome by facts/evidence. An insane delusion cannot

d. Honigsman: Husband tries to disinherit his wife of 40 years because he thinks she’s sneaking men into their house

i. Notice the unnatural disposition

e. Different approaches to insane delusion

i. Common law approach: Could an average, reasonable person in testator’s position reach the same conclusion?

ii. CA Rule and Modern (majority) approach: If ANY factual basis exists to support belief, cannot be an insane delusion

f. To prevail under insane delusion theory, must prove:

i. Insane Delusion, AND

ii. That delusion caused testator to take action on the will (causation)

1. 2 approaches to causation

a. Only show delusion might have caused testator to act

b. Modern approach (CA Rule): but for insane delusion, testator wouldn’t have done what she did

g. Breeden: Suicide note left all his money to his drug dealer

i. Valid holographic will challenged on capacity

1. Basic testamentary capacity? Yes!

2. Defects to capacity? Insane delusion?

a. Court said testator was clearly delusional, but contestant didn’t prove but-for causation

h. Insane delusion is largely a fact-driven inquiry
i. Up to the trier of fact to decide whether something is delusional or reasonable
i. HYPO: T sees Loch Ness Monster, then drives home and writes a valid will leaving all of his stuff to Loch Ness Society

i. Insane delusion? Does any factual basis exist to support T’s belief that he saw Nessie? Maybe. But for the delusion would T have made the will? NO! satisfies but-for requirement, but might not rise to the level of insane delusion

j. HYPO: T sees a ghost in his car, then writes a valid will leaving all of his stuff to the ghost’s family that’s still living

i. Any factual basis for belief? Hard to analyze because of religious beliefs

ii. But-for is satisfied here because he changed the will in response to the delusion

k. ** Courts will typically NOT find insane delusion where deeply held religious beliefs are at issue**


i. Courts don’t want to validate/invalidate sincere religious beliefs

2. Undue Influence

a. Traditional Elements:

i. Susceptibility of T: Whether T is in a weakened/vulnerable position

ii. Opportunity to influence

iii. Motive: Generally to get a bigger share of the estate (but maybe also revenge)

iv. Causation

1. Causation is the toughest element to prove

b. Lipper: Old lady leaves a will giving everything to her two children, and not giving anything to her deceased son’s children (T’s grandchildren). Son that drafted the will also lived next door to T

i. Susceptibility? Old lady

ii. Opportunity? Son made the will, and lived next door

iii. Motive? Son gets more money if grandkids are cut out

iv. Causation? Not here! Evidence that T had long felt abandoned by grandkids and didn’t like daughter in law

c. Common Law Rule for Undue Influence

i. Confidential Relationship

ii. Where T was of weakened intellect

iii. And influencer received bulk of T’s estate

iv. *If you could prove three elements above, burden on causation shifts to influencer to prove that they didn’t exert undue influence. Rebuttable presumption of causation!
d. CA Rule for Undue Influence
i. Confidential Relationship (heightened susceptibility/opportunity)

ii. Influencer active in procurement or execution of the will

1. The closer the influencer is to the will, the more suspicious it looks

iii. Influencer unduly benefits

iv. **If can prove elements above, burden shifts to influencer to rebut presumption of causation.

1. Point of presumption burden shift is to force alleged influencer to testify – They have no reason to do so under the traditional test, where causation is an element for the challenger to prove

v. **If can’t prove CA test, can still use 4 Traditional Elements Test. Would need to prove causation in that case

vi. REMEDY: If influencer CANNOT rebut presumption, remedy is to strike the portion of the will impacted by undue influence

1. If whole will is impacted, strike the whole will!

2. Court will make you disgorge undue enrichment 
e. Another way to prevent capacity challenges – testamentary explanation (explaining why you’re making the choices you’re making in the will)

i. But be careful! Any mistake will be attacked, and there’s the possibility of testamentary libel (don’t call someone a bad name)

f. Revocation of undue enrichment can apply to transfers during life as well - might have to give money back!

g. CPC 21380: Presumption of Fraud or Undue Influence

i. Provision of any instrument making a donative transfer to any of the following persons is presumed to be the product of fraud or undue influence:
1. The person who drafted the instrument

2. Person who transcribed the instrument AND is in a fiduciary relationship

3. A care custodian of a transferor who is a dependent adult, but ONLY if instrument was executed during or within 90 days of custodian taking care of testator.

4. A person related by blood or affinity to any of the above

5. A person living with any of the above

6. A partner or employee of a law firm of the drafter or fiduciary

ii. This can be REBUTTED by clear and convincing evidence, BUT 4-6 are IRREBUTTABLE

h. CPC 21382: Exceptions to Interested Drafter

i. Family member within 4 degrees of testator

ii. Cohabitant of testator

iii. Instrument is approved independently* (CPC 21384)

iv. Will executed outside of CA by a T who was NOT a resident of CA at time of execution

i. CPC 21384: Certificate of Independent Review

i. Can take a will drafted by an interested drafter to an uninterested lawyer and have them review and sign a certificate saying the will is OK and that the second lawyer discussed the will with testator

j. FOR EXAM: When you see an undue influence situation, analyze interested drafter, CA presumptive rule AND Traditional 4-factor test – these are NOT mutually exclusive!

3. Fraud: misrepresentation knowingly made with intent to affect the testamentary scheme

a. For fraud, need to show causation – fraud DID affect testamentary scheme

b. Fraud in the execution: A person intentionally misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent.
i. Fraud in the execution is largely mechanical

c. Fraud in the inducement: Fraud induces testator to create or revoke a will

i. E.g. son lies and tells dad about daughter’s actions, which causes dad to cut daughter out of the will. Lie induced dad to change the will
4. Duress; When Undue Influence becomes physical

a. Latham: T made a will leaving all of her estate to a cult. Then T tried to change the cult and the cult murdered her.

i. Court imposed a constructive trust that didn’t let cult have any money.

5. Intentional Interference with Expectancy of Inheritance (IIEI)

a. Elements

i. Existence of an expectancy

ii. Intentional interference with expectancy through tortious conduct

1. Undue Influence

2. Fraud 

3. Duress

iii. Causation

iv. Damages

b. Benefits of IIEI: Tort claim, not probate, so longer SOL

i. Possibility of punitive damages!

c. Some courts requires IIEI to bring it in probate court, some courts require a showing that probate remedy is unavailable before allowing IIEI claim.

d. Note: a claim for tortious interference is NOT A CONTEST for the purpose of triggering a no contest clause

B. Challenging a Will

i.  2 ways to challenge a will

1. Argue that it was improperly executed (formalities)

2. Challenge the capacity of the testator

ii. Who has standing to challenge a will?
1. Someone who, if successful in challenging the will, stands to benefit

a. i.e. taker in intestacy, taker under an earlier will

iii. Burden is on contestant to prove lack of capacity- presumption is that testator had capacity

C. No-Contest Clauses

i. In order for no contest clause to work, there needs to be something at risk from the will. In Lipper, there was a no contest clause, but since grandkids weren’t in the will, the clause didn’t apply

1. No contest clause only works if challenger has something to lose under the will

ii. CPC 21310: “No contest clause” means a provision in an otherwise valid instrument that, if enforced, would penalize a beneficiary for filing a pleading in any court.

iii. CPC 21311: Enforcement of a No-Contest Clause

1. A no contest clause shall only be enforced against the following types of contests:

a. (1) A direct contest that is brought without probable cause.
i. Probable cause exists if, at the time of filing a contest, the facts known to the contestant would cause a reasonable person to believe that there is a reasonable likelihood that the requested relief will be granted after an opportunity for further investigation or discovery.

b. (2) A pleading to challenge a transfer of property on the grounds that it was not the transferor’s property at the time of the transfer. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.
c. (3) The filing of a creditor’s claim or prosecution of an action based on it. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.
iv. In CA, no contest clauses will only be enforced if you brought contest without probable cause
1. If you have probable clause to think the will is invalid, you will not lose your inheritance!
VII. Construction of a Will

A. How do we understand a will?
i. Extrinsic evidence: evidence that exists outside the will itself

ii. Historically, extrinsic evidence is disfavored – Common Law is against extrinsic evidence

iii. Customary remedy when lawyer improperly drafts a will is to sue the lawyer for malpractice

iv. Plain Meaning Rule (aka Plain Language Doctrine): Only where testamentary language in not clear will extrinsic evidence be allowed. Where plain meaning is clear, no extrinsic evidence is allowed

1. No doubt = no extrinsic evidence

v. Traditional Rule: If judge can’t understand terms of the will as written, the will fails!

vi. On questions of validity, courts will accept extrinsic evidence.

1.  Plain meaning rule applies ONLY on questions of construction (reading, understanding, giving effect to the will)

vii. Alternative approach to plain meaning rule: No extrinsic evidence unless there is an ambiguity

1. Patent ambiguity – present on the face of the will

a. NO EXTRINSIC EVIDENCE WHERE PATENT AMBIGUITY

2. Latent ambiguity – not present on will, only shows up when interpreting will
a. Latent ambiguities WILL allow extrinsic evidence

3. HYPO: T’s will gives ½ estate to A, ½ estate to B, and ½ estate to C. Patent ambiguity! NO need for extrinsic evidence because court can figure out what T meant

4. HYPO: T gives $5k to “my favorite cousin Lisa,” but T has three cousins names Lisa! Which Lisa takes? Latent ambiguity! Need extrinsic evidence to determine which Lisa T means. 

5. 3 categories of latent ambiguity

a. Misdescription doctrine: “I leave my house at 123 Main St. to A.” T doesn’t own 123 Main St.! Extrinsic evidence can be admitted to show T owns 132 Main St.

i. At Common Law, court will strike out misdescription, so this will would read “I leave my house at Main St. to A.” – Courts will NEVER add words, only strike out!

b. Equivocation Approach: Description of item or beneficiary that matches more than one thing. “I give $5k to favorite cousin Lisa.”

i. Extrinsic evidence allowed to prove that there is an ambiguity to prove what T meant

c. Personal Usage: T has unique use of word/name

i. Extrinsic evidence allowed to show that there’s an ambiguity and to clarify what T meant. 

6. Gibbs: Will gave money to Robert J. Krause, but T only knew a Robert W. Krause. 

a. Court allowed evidence of ambiguity, that T didn’t know Robert J and did know Robert W. Also allowed evidence to show T wanted Robert W to get money

7. Extrinsic evidence MUST be reasonably consistent with one or more plausible alternative interpretation

8. Majority/Modern Trend: ANY ambiguity means court will allow in extrinsic evidence that is reasonably consistent with one or more possible interpretation
a. Modern rule doesn’t distinguish between patent and latent ambiguity

9. CA RULE: Unambiguous wills may be reformed to conform to T’s intent IF clear and convincing evidence establishes that the will contains a mistake in T’s expression of intent at time of drafting AND establishes T’s actual specific intent at the time the will was drafted

a. Herceg: Court fixes mistake because there was clear and convincing evidence of mistake and of T’s intent 

B. Changes to the “who” of a will

i. In order to take, you must survive the testator

ii. If beneficiary predeceases T, who takes?
1. Specific bequest: Unique thing, readily identifiable – TOP priority

a. I.e. a watch, a necklace

b. If a specific bequests goes to someone who is dead, it drops into the residue

2. General bequest – not specific thing – i.e. $10k

a. If beneficiary predeceases T, drops into residue

3. If residuary beneficiary dies before T (and there’s no other residuary beneficiaries), gift drops into intestacy

4. If 2+ residuary beneficiaries (and in a residue-of-a-residue state), surviving beneficiary gets all residue

5. Failure of general/specific gift is called “lapse”

a. Lapsed gift drops to residuary estate (if no residuary, to intestacy)

6. If beneficiary is dead at the time of execution of will, gift is VOID (aka it was never valid)

a. At Common Law, void gift could never be saved. BUT lapsed gift can be saved by anti-lapse doctrine

iii. Anti-Lapse Doctrine

1. Presumes T would want issue of predeceased beneficiary to get bequest instead of having gift fail/lapse (REBUTTABLE presumption)

2. ELEMENTS (Need all 3!)

a. Beneficiary is dead at time of execution OR predeceases T

b. Beneficiary and T are related

i. Under CA law, must be “kindred” to T (Broad! Just need to be related in some way) OR kindred of surviving deceased, or former spouse of T – those related by marriage count too!

ii. But Beneficiary CANNOT be T’s current/former spouse

c. Predeceased leaves issue

3. CPC 21110: Applies to Void and Lapsed Gifts

a. If elements above are satisfied, predeceased beneficiary’s issue take in their place

b. (b): Issue of deceased beneficiary do NOT take if will expresses contrary intent or alternate disposition

i. Is language of survivorship (“to A, if A survives me”) an expression of contrary intent? Majority of courts say YES

ii. CA Rule is that language of survivorship defeats Anti-Lapse Doctrine

iii. ** no extrinsic evidence allowed to show contrary intent**

iv. HYPO: Will says “To my living brothers and sisters, A,B,C,D,E, to share and share alike.” Is “living” survivorship language? Yep!

4. Current/Former spouse can never be viewed as a beneficiary for purposes of anti-lapse!

a. Ex: H says, “I leave everything to W.” W predeceases. H’s kids get it anyway!

b. Ex: H and W1 have three kids. W1 dies and H marries W2, who has three of her own kids. What happens if H leaves everything to W2 and she predeceases? If we apply anti-lapse, W2’s kids would get everything and H’s kids would get nothing! This is not allowed!
iv. Class Gifts: Gifts to a group of individuals

1. HYPO: $10k to last row of class. All who survive share in equal part.
a. If only 5 survive T= $2k each

b. If only 2 survive T= $5k each

2. Best way to give a class gift is to use the word “class” in the will

a. Dawson: gives to 2 cousins, ½ to C1 and ½ to C2. Is this a class? Court says NO

3. Interrelationship between class gift and Anti-Lapse Doctrine

a. What if one member of a class is a relative? Can we use anti-lapse to give the relative’s share to their issue if they predecease?

b. CA RULE: CA expressly applies anti-lapse within a class gift UNLESS beneficiary dies before will is executed AND T knew that beneficiary was dead at time of execution

4. Factors to determine if testator intended a class gift
a. How does testator describe beneficiaries?

i. In general, the more specific the description, the less likely it’s a class gift

1. Specific=NOT class

2. General=class

ii. How does testator describe gift?

1. Specific=NOT class (i.e. 1/3 to each)

2. General=Class (i.e. cousins get my estate)

iii. Common characteristics
iv. Overall testamentary plan

1. Consider what happens if we don’t find a gift

C. Changes in Property: What if happens if property doesn’t exist at time of death?

i. ONLY applies to specific bequests

ii. If you cannot find gift, it fails!

iii. Ademption

1. Classic Rule: Irrebuttable presumption that if we can’t find gift at the time of death that testator didn’t want gift to be given anymore (aka “ademption by extinction”)

2. By definition, can’t adeem a general bequest

a. Courts sometime construe bequests as general bequests to avoid ademption

b. Courts look to change in form, not substance (i.e. stock that changes via merger)

c. Courts sometimes construe gifts at time of death instead of time of execution (i.e. will says “I give to A my 2002 Camry” and at time of death T had sold that car. Court will construe will to give to A whatever car T had at time of death)

3. CA Rule, CPC 21134: If property is sold by a conservator while testator is incompetent, give beneficiary a general pecuniary bequest equal to the value of the property. HOWEVER, if testator regains capacity and doesn’t change will within one year of the end of the conservatorship, presume testator affirms sale

4. Modern Rule: Distinguishes between intentional and unintentional disposal

a. Involuntary disposition – courts will trace money

b. Remaining balance exception: courts will give beneficiary cash equivalent. BUT, testator can’t touch that cash during lifetime or spell is broken

5. HYPO: In will: “I give X 100 shares of IBM.” But T owns no IBM shares. General bequest! No ademption issue and executor will buy 100 shares of IBM stock to give to X.
6. HYPO: “I give my 100 shares of IBM stock.” But T owns no IBM stock at time of death. If specific request – ademption! If general, no ademption and executor will buy 100 shares of IBM stock to give to X.

7. HYPO: “I give X my 100 shares of IBM.” Then IBM declares a stock dividend. If specific bequest, benefit of extra shares goes to beneficiary. If general, beneficiary only gets 100 shares

8. CPC 21132: At-Death Transfer of Securities
a. If testator executes an instrument that makes an at-death transfer of securities and the testator then (at time of execution) owned securities that matched the description in the instrument, the he transfer includes additional securities owned by testator at death to the extent the additional securities were acquired by testator after the instrument was executed as a result of testator’s ownership of the described securities AND are securities of any of the following types:

i. Securities of same org acquired by reason of action initiated by org

ii. Securities of another org acquired as a result of merger

iii. Securities of same org acquired as a result of a plan of reinvestment

b. Distributions in cash before death with respect to a prescribed security are NOT part of the transfer

c. CPC 21132 ONLY deals with after-acquired stock AND only applies if T owns stock that meets this description at time the will is executed

i. If you buy more stock or inherit stock – 21132 does NOT apply – only applies if it’s a result of corporate-initiated action

9. Doctrine of Satisfaction

a. T gives beneficiary bequeathed item before they die. Then T dies! Does beneficiary get cash value? NO! Gift was already satisfied during T’s lifetime

b. AKA ademption by satisfaction

c. Satisfaction is the testate version of advancement

d. Modern Trend: No presumption that lifetime gift is in satisfaction of bequest UNLESS T says so in writing

i. 3 ways to prove express intent

1.  Instrument making gift can set forth condition
2. Contemporaneous writing by donor stating gift is in acknowledgement of satisfaction, OR

3. Donee acknowledges satisfaction in writing

ii. We DO presume ademption by satisfaction in case of specific item

e. In satisfaction, partial satisfaction DOES count against shares going to issue if you die before testator

i. Different than advancement, where any advance did not count against issue

10. Exoneration

a. Modern Rule: No exoneration unless will expresses contrary intent
b. Ex: Will gives X a house, but house still has $100k mortgage. Modern rule says X gets house AND mortgage UNLESS will has express exoneration clause

c. CPC 21131: “A specific gift passes the property transferred subject to any mortgage, deed of trust, or other lien existing at the date of death, without right of exoneration, regardless of a general directive to pay debts contained in the instrument.”
iv. Abatement: Not enough to go around! Will gives more than testator has

1. Traditional Rule: Specific requests take top priority, then general bequests, then residue. Bequests are given proportionally to existing estate assets

2. CPC 21400: If the instrument provides for abatement, or if the transferor’s plan or if the purpose of the transfer would be defeated by abatement as provided in this part, the shares of beneficiaries abate as is necessary to effectuate the instrument, plan, or purpose.

3. CPC 21402: Order of Abatement

a. Shares of beneficiaries abate in the following order:

i. Property not disposed of by instrument

ii. Residuary gift

iii. General gifts to non-relatives

iv. General gifts to relatives

v. Specific gifts to non-relatives

vi. Specific gifts to relatives

VIII. Nonprobate Transfers: Will Substitutes

A. 4 traditional categories of Nonprobate transfers

i. Life insurance contracts

ii. Joint tenancy

iii. Life estate + remainder

iv. Inter Vivos trusts

v. *Allowed to avoid probate because all have safeguards against fraud*

B. Trust – a transfer from one party to another for the benefit of a third party

i. Trust is a bucket – trustee holds the bucket, the settlor puts stuff in the bucket for the beneficiary. Trustee must protect bucket and do with it what she is instructed to do

ii. Trusts do NOT need to be in writing

iii. Farkas: T created a trust reserving for himself a life interest. On his death the remainder was to go to Williams. T was trustee and reserved the right to revoke the true. This is a REVOCABLE INTER VIVOS TRUST

iv. Courts allow things intended to be trusts to avoid Wills Act requirements

1. ONLY applies to Inter Vivos Trusts!! Testamentary trusts must satisfy stricter requirements

v. In an inter vivos revocable trust, intended beneficiary has NO standing to sue as long as settlor is still alive
vi. Traditional trusts were irrevocable! Newer revocable trusts have brought trouble

C. Life Insurance


i. Funds were never in the will, so will has no power to reach funds

ii. Alternative to life insurance: Payable on Death bank account

iii. Modern courts recognize a broader range of agreements as life insurance

1. If intent if to have a third party payable on death arrangement, in is considered life insurance and NOT subject to probate

iv. CPC 5040: A Nonprobate transfer to T’s former spouse, in instrument that was executed during marriage, FAILS if, at time of T’s death, the former spouse is NOT T’s current spouse because of divorce or annulment (legal separation doesn’t count)

1. Exceptions to CPC 5040: Subdivision (a) does not cause a nonprobate transfer to fail in any of the following cases:

a. (1) Transfer was a gift – Irrevocable!
b. (2) There is clear and convincing evidence that T intended to preserve the nonprobate transfer to the former spouse.

c. (3) A court order that the nonprobate transfer be maintained on behalf of the former spouse is in effect at the time of the transferor’s death.

2. Treat former spouse as if they predeceased T
3. 5040 does NOT include life insurance – if you want to change life insurance beneficiary, can ONLY do it by life insurance company’s rules!

a. Cannot alter life insurance without life insurance company’s knowledge/permission
v. Other Payable on Death Arrangements

1. Joint tenancy of bank accounts

a. Historically, Payable on Death Arrangements could ONLY be done through joint tenancy accounts

b. Joint tenancy gives presumption of ownership in whole AND in part

c. Varela: When joint bank account is established with funds of one person, a gift of the funds is presumed. Presumption can be rebutted with clear & convincing evidence

d. CA Rule/Modern Trend: If challenge occurs while parties are alive, presumption is that parties own account in proportion to actual contribution. After one party dies, presumption is right of survivorship and that Payable on Death was intentional and controls

i. Presumption is REBUTTABLE by clear and convincing evidence
2. Nonprobate transfers of joint tenancy are easy to effectuate – surviving spouse records a form along with death certificate and then owns property free and clear!

3. Community Property with Right of Survivorship: Same benefits of joint tenancy with tax advantages of community property

4. HYPO: Transfer by deed: “T to T for life, with remainder to wife.” This is OK! BUT what if says “T to T for life with remainder to wife unless I change my mind.” Is this OK? Yes! Called “Revocable Transfer on Death Deed”

a. This gives wife a contingent interest

b. Can be revoked by executing a new deed

D. Expansion of Traditional 4 Nonprobate Transfers

i. Life Insurance (AND all third party Payable on Death contracts)

ii. Joint Tenancy (AND Comm. Property with Right of Survivorship)

iii. Life Estates (AND Revocable Transfer on Death Deeds)

iv. Inter Vivos Trusts (AND revocable trusts)

IX. Limitations on Freedom of Disposition: Spouse and Children

A. Rights of Surviving Spouse

i. Generally, can’t fully disinherit your spouse

ii. In Common Law jurisdictions, death or divorce triggers protections for spouses

1. At Common Law, when one spouse dies, we provide surviving spouse with an election – spouse has right to elect against the will and take the elective share

2. In Community Property states, no elective share because surviving spouse already gets ½ of community property

iii. Property rights are subject to the laws and rights of jurisdiction you were in when you acquired the property

1. Only assets acquired while married and domiciled in CA are subject to undivided ½ interest

iv. Marriage doesn’t affect any property rights existing before marriage

v. HYPO: H & W own condo worth $4m and H has secret house in MT worth $400k. Can H give MT house away? If in CP jdx, NO! W owns ½ interest in MT house too (even if she doesn’t know it)

1. What if: “I give my house in MT to Pat and my 1.2 interest in the condo to my wife IF she agrees to give Pat MY house. Otherwise, ½ condo goes to LLS.” – in CA, that’s OK! Called “putting spouse to an election”

vi. Migrating Spouses

1. Moving from a separate property state to a community property state & vice versa

2. Does nature of property acquired in one state change? NO! Still separate property (until death/divorce) 

3. What happens when 1 spouse dies in a community property state?

a. Quasi-Community Property: Anything that would have been community property if it had been acquired while in a Community Property State 

i. Surviving spouse gets half of quasi-community property (and any purely community property too)

4. What happens when community property moves to a separate property state? Can surviving spouse also get an elective share of any separate property?

a. Uniform Disposition of Community Property Rights at Death Act: If, at death, dead spouse had anything that was previously classified as community property, surviving spouse does NOT get elective share of that property (no double dipping), BUT can get elective share of any purely separate property

vii. Pretermitted/Omitted Spouses

1. If will omits spouse, rebuttable presumption that it was unintentional and we give spouse intestate share

2. CPC 21610: Except as provided in Section 21611, if a decedent fails to provide in a testamentary instrument for the decedent’s surviving spouse who married the decedent after the execution of all of the decedent’s testamentary instruments, the omitted spouse shall receive a share in the decedent’s estate, consisting of the following property in said estate:

a. (a) The one–half of the community property that belongs to the decedent 

b. (b) The one–half of the quasi–community property that belongs to the decedent 

c. (c) A share of the separate property of the decedent equal in value to that which the spouse would have received if the decedent had died without having executed a testamentary instrument, but in no event is the share to be more than one–half the value of the separate property in the estate.

3. CPC 21611: How to Rebut Presumption of 21610
a. Spouse shall NOT receive the intestate share of the estate if any of the following apply:
i. (a) The decedent’s failure to provide for the spouse in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.

ii. (b) The decedent provided for the spouse by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence.

iii. (c) The spouse made a valid agreement waiving the right to share in the decedent’s estate.
4. CPC 21612: What to do to a Pretermitted Spouse

a. In satisfying a share to an omitted spouse:

i. Share will first be taken from estate not disposed of by will or trust, if any

ii. If that’s not sufficient, amount necessary to satisfy share shall be taken from all beneficiaries of instrument in proportion to the value they may receive

1. Everyone’s shares get cut!

b. Gives court discretion to exempt specific bequests that shouldn’t be split up/liquidated

i. “If the obvious intention of the decedent in relation to some specific gift or devise or other provision of a testamentary instrument would be defeated by the application of subdivision (a), the specific devise or gift or provision may be exempted from the apportionment under subdivision (a), and a different apportionment, consistent with the intention of the decedent, may be adopted.

viii. Omitted Children

1. Children born after a marriage after a will is executed and not mentioned in the will
2. In this case, no pretermitted spouse because will was done after marriage. BUT child is qualified for a share under CA law

3. A will made before a child is born creates a REBUTTABLE presumption that child was accidentally left out of the will and child gets intestate share

4. CPC 21620: If testator fails to provide in a testamentary instrument for a child of testator born/adopted AFTER execution of all of decedent’s testamentary instruments, the omitted child shall receive a share in T’s estate equal in value to what the child would receive in intestacy
5. CPC 21621: Ways to Rebut Presumption

a. Omission was intentional AND is written in testamentary instrument

b. T has one or more kids and leaves substantially all of the estate to the other parent of the omitted child

c. Testator provided for child by transfer outside of estate and intention that transfer be in lieu of a provision in said instrument is shown by statements of testator OR from amount of transfer OR by other instrument

6. CA’s statute applies ONLY to children born AFTER estate plan was completed
7. CPC 21622: Decedent’s Erroneous Belief

a. If testator thinks a living child is dead when testator made the will, or didn’t know of child’s existence at time of making the will, omitted child gets intestate share

8. Can you globally disinherit potential kids? Maybe! 

a. You CAN give a bequest “to all proven heirs” and include a no contest clause

X. Trusts: Characteristics and Creation

A. Trusts are another way of making a gift

B. Trust is a transfer of an asset to one person for the benefit of another

i. Trust are by far the most flexible form of testamentary instrument

ii. Trust has 3+ parties

1. Person making the trust= Settlor

2. Settlor transfers assets to the trustee, who holds legal title

3. Trustee holds title for the benefit of the beneficiary(s), who gets the assets

iii. Trustee has legal title, beneficiary has equitable title

C. 4 Requirements of a Trust

i. Intent to create a trust

ii. Property (aka funding)

iii. Beneficiaries (MUST be ascertainable)

iv. Writing Requirement

D. Types of Trusts

i. Inter Vivos Trust: Created while you’re alive

ii. Testamentary Trust: Goes into effect after you die

E. Trusts have a temporal component: Can last weeks, months, or years!

i. Compare to gifts or wills that occur in an instant

ii. Trusts have an ability to stretch beyond the initial transfer

F. Can’t force someone to be a trustee, but if someone agrees to be a trustee they have fiduciary duties (and they get paid)

i. Trustee must prove that funds are properly deployed. If trustee can’t prove they used the trust money for the proper purpose, trustee has to pay the trust back

G. Trust Bifurcations 

i. Legal vs. Equitable

1. Within Equitable:

a. Present possessory interest vs. future interest

i. Within present possessory interest

1. Type of trust property: Income vs. principal

H. Intent is more important/challenging elements
i. Don’t have to call it a trust for it to be a trust

I. 4 scenarios: Is it a gift, a precatory gift, a promise of a gift, or a trust?

i. Precatory gift: Gift with a wish attached. Precatory gift is NOT a trust

1. Not enforceable

2. “I give X $100 with hope she’ll share with Y”

J. Trust creation depends on facts and circumstances

i. HYPO: X is settlor, makes a trust “with X as trustee and life estate to X with remainder to X.” NOT OK! Same person cannot be settlor, trustee and beneficiary

1. Must be separation between legal and equitable ownership

2. If settlor is also trustee, must be some action to separate trust funds from rest of assets or intent won’t be shown

K. Trust terminate when

i. Money runs out

ii. Trust’s purpose has been satisfied

L. Resulting trusts: Assets revert to original source

i. NOT a real trust: it’s a remedy

M. Constructive Trust: Assets go to rightful owner

i. ALSO not a real trust

N. Funding

i. Until there’s some funding, a trust doesn’t exist. Must keep the bucket from being empty!

ii. You can use any property in the world to fund a trust! Very broadly construed!

1. Exceptions: you CANNOT fund a trust with
a. Expectancies
b. Future profits

O. Ascertainable Beneficiaries

i. Clark: “friends” is not a sufficiently ascertainable class, so trust fails

ii. One exception to the general rule about ascertainable beneficiaries is that a trust may be set up for the benefit of UNBORN CHILDREN

P. Power of appointment

i. NOT the same as a trustee. No fiduciary duties. It is a purely discretionary functions

ii. 2 types of power of appointment:

1. General: Can give to anyone including yourself

2. Special: Can give to anyone, but NEVER yourself

Q. Distinctions between revocable and irrevocable trusts

i. Historically, once a trust was established it was irrevocable – like a gift

ii. At Common Law, to make a trust revocable, had to formally reserve a right to revoke

iii. BUT in CA, presumption is that all trusts are revocable UNLESS express language makes it irrevocable

R. Honorary Trusts: One that fails for want of an ascertainable beneficiary

i. Searight: Trust for Trixie the dog

ii. If intent is honorable, specific, and not capricious, courts will allow an honorary trust as long as the trustee agrees to respect the terms of the trust

iii. Honorary trust is NOT a real trust!

iv. At Common Law, cannot have an honorary trust if trustee is unavailable or doesn’t agree to serve

v. Honorary trust are only allowed when beneficiary is NOT CAPABLE of ascertainment (i.e. pet, tombstone, etc.)

1. Compare to Clark where settlor tried to give stuff to his “friends”. There, it was possible to ascertain, settlor just did a bad job

S. CPC 15212: Pet Trust

i. Creates a pet trust authorized by law

ii. Statute essentially allows others interested in welfare of animal to bring suit on behalf of pet
iii. CA has deputized CA citizens to protect the rights of animals

T. Written Instrument

i. Inter Vivos trust does not need to be in writing (unless Statute of Frauds requires it)

U. Semi-Secret and Secret Trusts

i. Semi-Secret Trust: When trust is alluded to in will but terms are not clear. PATENT ambiguity!

ii. Secret Trust: No mention in the will only comes out later through extrinsic evidence that a trust exists. LATENT ambiguity

iii. At Common Law, courts will NOT allow extrinsic evidence for a semi-secret trust, will WILL allow extrinsic evidence for a secret trust (then will apply a constructive trust for the benefit of the rightful beneficiaries)
iv. At Common Law, semi-secret trusts are viewed as failed attempts at a trust unless courts could discern the terms, then would apply a resulting trust
v. Modern Trend: Court will apply constructive trusts in both secret and semi-secret trust situations in order to get assets to the rightful beneficiaries, and extrinsic evidence is OK for both secret and semi-secret. (CA will likely do this, but still unclear)

XI. Trusts: Fiduciary Administration

A. Upon funding of trust, certain duties attach. Big 4 Duties:
i. Duty of Loyalty
ii. Duty of Care

iii. Duty to Make Assets Productive

iv. Duty to Account and Inform

B. Duty of Loyalty

i. A trustee must at all times keep the best interest of the beneficiary in mind and act in the best interest of the beneficiary

ii. All other duties are derived from this duty

1. Duty against self-dealing; absolute prohibition

a. Any self-dealing transaction is voidable by beneficiaries

2. Duty to avoid conflict of interest

a. Appearance of conflict creates rebuttable presumption that trustee violated this duty

3. Duty of Impartiality

a. Trustee must treat ALL beneficiaries fairly (ex: must treat income and remainder beneficiaries equally)

b. Trouble arises when trustee tries to accelerate returns for income beneficiaries, which may harm remainder beneficiaries (because more aggressive investment brings greater risk)

C. Duty to Act with Care

i. Trustee must use care in collection of assets – Must segregate funds of trust

1. Failure to segregate is a per se violation of Duty of Care

D. Duty to make Assets Productive

i. Old trend: Used to be required that trustee invest in court-approved investments or else trustee would be personally liable for losses incurred

ii. Modern Trend: Prudent Investor Rule: To extent that trustee deviates from approved investment, they will be protected if trustee can show that a prudent investor would take the same actions

iii. Modern Portfolio Approach: Diversification is encouraged (and maybe required) 
1. No liability when trustee has acted prudently

2. Trustee has a Duty to Diversify

iv. Duty to Protect and Conserve Assets

1. May require hiring a money manager or investment advisor to manage assets

E. Duty to Account and Inform
i. Trustee has a duty to account to beneficiaries the value of the assets in the trust. Also must inform beneficiaries of important issues

ii. Should send out an annual report

iii. Failure to provide adequate accounting prevents Statute of Limitations from running! Statute of Limitations doesn’t start running until accounting is submitted

iv. In CA, following the death of the settlor of a revocable trust, trustee is required to notify all beneficiaries

F. Can allege breach of multiple duties at once!

i. Makes sense to allege multiple breaches

ii. Breaches travel in packs

G. Marsman: Is there a duty to inquire into beneficiary’s financial situation when trustee has discretion to make distributions?

i. Invokes Duty of Loyalty because beneficiary was damaged by trustee being stingy with principal

ii. Court says trustee breached the Duty to Inquire, which is a subset of the fundamental duty of loyalty

H. Trustee must show they exercised discretion reasonably and in good faith
i. Very hard to prove trustee acted unreasonably or in bad faith

ii. Even if language of trust says trustee has “sole and uncontrolled discretion,” trustee still has duty to act in good faith 

iii. Ascertainable standards: Guideposts in helping trustee act with discretion

1. “Care and maintenance”
iv. Breach of good faith/Breach of Discretion is a gray area – hard to prove

v. Can NEVER waive requirement that trustee act is good faith

I. Exculpatory Clauses: To help trustee do their job. Want trustee to have as much flexibility and protection as possible.
i. Inherent conflict of interest between income and remainder beneficiaries. Need to protect trustee from unhappy beneficiaries
ii. Modern Trend: If the trustee is also the drafter of the trust containing an exculpatory clause, make sure to have settlor initial be the exculpatory clause to prove settlor was aware of the clause

XII. Alienation of Trusts

A. Can a beneficiary sell their interest in a trust? Usually!

i. BUT transferee doesn’t have any greater rights than the beneficiary had

ii. Creditor has NO standing to demand trustee make a distribution before it’s due or to make discretionary distributions

1. Hamilton Order: Court can order trustee to make future distribution to creditor – failure to do so can open trustee to personal liability (Not all jurisdictions allow this)
B. Unless prohibited by trust document, you CAN sell your remainder interest (but again, creditor/transferee has no greater rights than beneficiary – can’t force trustee to make distributions)

C. HYPO: What if beneficiary is entitled to mandatory income and discretionary principal payouts? So is buyer/creditor! In practice, trustee will likely never pay discretionary principal payments to a creditor

D. Some interests are NOT freely transferrable!

i. Spendthrift Provision: Prohibits sale, transfer, or alienation of interest of the trust

1. Can prevent interest from being taken from or given away by beneficiary

2. Spendthrift Provisions are expressly recognized in CA

a. CPC 15300: If the trust instrument provides that a beneficiary’s interest in income is not subject to voluntary or involuntary transfer, the beneficiary’s interest in income under the trust may not be transferred and is not subject to enforcement of a money judgment until paid to the beneficiary.

b. CPC 15301: SAME AS CPC 15300, BUT for principal
c. CPC 15303: Prohibition on Compelling Trustee to make Discretionary Payments
i. Transferee or creditor CANNOT compel trustee to pay any amount that may be paid only at trustee’s discretions

ii. Caveat: Self-settled trusts: Court CAN compel trustee to exercise maximum discretion

d. CPC 15304: Settlor as Beneficiary

i. If settlor is ALSO beneficiary, cannot set up a spendthrift provision for your own benefit

1. Spendthrift provision is ignored in this case

e. CPC 15305: Claims for Child or Spousal Support

i. Court may compel trustee to pay judgments of child/spousal support out of spendthrift trust payments as they come due

ii. Court has discretion here!

3. 4 Categories of “Super Creditors” to whom spendthrift restrictions do not apply:

a. Federal Government

b. Spouses/Ex-Spouses

c. Children

d. Providers of Necessities

4. Scheffel: A statute that bars creditors from claiming an interest to a beneficiary’s trust does NOT make an exception for tort creditors
5. Shelley: Trust as established allowed discretionary principal payments “on a showing of need.” B wouldn’t pay his alimony or child support!
a. B’s kids were remainder beneficiaries of the trust, so they could enforce an obligation to deliver principal to them as contingent beneficiaries!

b. Ex-wives did not get anything

ii. Support Trusts: Trustee is directed to distribute so much of trust income/principal as is necessary for support/maintenance of beneficiary

1. Simple use of the word “support” does not make something a support trust. Need a formula for distribution.

a. e.g., “only so much as is necessary for support of the beneficiary”

2. Also INALIENABLE! Becomes a de facto spendthrift trust

3. Intended to provide minimal support to beneficiary
XIII. Modification and Termination of Trusts

A. Can trusts be modified or terminated early?

i. IMPORTANT: Difference between revocable and irrevocable. If you’re facing a revocable trust, someone out there (usually settlor, but not exclusively) has the power to revoke. If you’ve reserved the right to revoke, you can modify and terminate the trust at will. As a practical matter, first question to answer is whether the trust is revocable or irrevocable. 

ii. We’re dealing with irrevocable trusts in this context

iii. We view modification as less intrusive than termination

1. As a result, court are more willing to modify a trust than to permit early termination
B. Modification

i. Equitable Deviation Doctrine: Court will allow trustee to deviate from trust terms IF all beneficiaries consent AND compliance would defeat or substantially impair the accomplishments of the purpose of the trust in light of changed circumstances not anticipated by the settlor
1. Trust is premised on certain presumptions that settlor has, that everything will be fine
2. Stuchell- trust to daughter with remainder to grandkids. One of the grandkids had a mental disability, and if the grandkid was given his share of the trust, he would lose eligibility for government subsidies for his care. Trustee asked the court to modify the terms of the trust to give the disable grandson smaller distributions instead of one large payout, and to make sure trust funds couldn’t be used for living necessities
3. Congress now allows for special needs trusts to get around the conflict shown above. 
4. Majority understanding of Deviation Doctrine: In order to modify a trust, had to get the consent of all the beneficiaries AND show that there is an unforeseen change in circumstance AND that the change in circumstance substantially impairs settlor’s intent (aka materially frustrates intent)
5. ELEMENTS
a. Consent: Identify beneficiaries and they must ALL agree. 
i. Problem arises when trusts envision an expanding pool of beneficiaries (i.e. unborn children, minors) Must get consent of contingent beneficiaries.
ii. Minors can consent through a court-appointed guardian at litem
iii. Some jdx allow a beneficiary who is identically situated to act as deputy for minor beneficiary and consent in their place
iv. CA does NOT require that all beneficiaries consent
1. CA believes that the owner of the trust is the beneficiaries, so they have a lot of power over the trust
2. CA beneficiaries can partition the trust
b. Unforeseen change in circumstance
i. Majority Rule

1. Unforeseen change must substantially impair/ materially frustrate settlor’s intent

a. Look to trust document for evidence of settlor’s intent
ii. Modern approach is to focus on the purpose of the trust. Not so much intent, but we look to the purpose of the trust and try to honor that, and we are more willing to change in order to better honor the purpose of the trust
ii. Flexibility in trusts is expanding – we now focus on identifying and promoting the intended purpose and will modify to support the intended purpose
1. Material frustration/substantial impairment is still majority view, but more courts are looking at purpose of trust.
C. Termination of Trusts
i. Trust dies in 2 ways:
1. Terminates when trust’s express purpose is satisfied. Once purpose is fulfilled, remaining assets back to settlor/ settlor’s estate where it will otherwise be disposed of according to terms of the trust

2. Trust dies when it runs out of money/assets
ii. Early Termination
1. If Settlor is dead, and ALL beneficiaries AND trustee consents, trust CAN be terminated early
a. If all beneficiaries consent, they are estopped from later claiming a breach occurred if the trust was terminated

2. In typical inter vivos trust, if all beneficiaries consent and trustee consents, can settlor step in and refuse to allow termination?

a. In an irrevocable trust, if trustee and beneficiaries consent, nobody left to complain, so you can terminate the trust!

3. HYPO: settlor is alive and there is an irrevocable trust. All trustees and beneficiaries agree to terminate early. Settlor has no standing here, so can’t prevent termination.
4. HYPO: What if settlor and beneficiaries consent, but trustee doesn’t? Trustee will argue that he is trying to uphold settlor’s intent as expressed in document. 
a. If settlor is alive and disagrees, court will consider the expression of reformulated intent of the settlor. Court will presume that trustee is only disagreeing to preserve their own self-interest.
b. Settlor essentially acts as tie breaker in this case
5. HYPO: what if settlor is dead? If all beneficiaries consent and trustee consents, trust CAN be terminated. 

6. HYPO: All beneficiaries consent and settlor is dead, and trustee doesn’t consent, court will NOT grant request to terminate so long as there is a unfulfilled material purpose (term of art)

a. As long as there’s still work for the trust, we let the trustee run its course

b. 4 per se examples of unfulfilled material purpose
i. If court contains a spendthrift provision, and any remaining people under the spendthrift provision, court presumes that the spendthrift provision is a material provision
ii. Ditto with support trust

iii. Discretionary trust: any trust that grants trustee discretion to make distributions – any early termination would be counter to that purpose

iv. Trusts with definite age requirements cannot be terminated early
7. Most courts will permit early termination to sever the life estate (i.e. a life estate is not a material unfulfilled purpose)
D. Removal of Trustees
i. Historically, courts didn’t want to remove a trustee

ii. Used to have to show that trustee committed a major breach or acted in bad faith

iii. Modern trend: Facilitate removal. Since true owner of trust is beneficiaries, it should be up to them to decide

iv. A well drafted trust will provide a mechanism for removal and name a replacement
E. UTATA – Uniform Testamentary Additions to Trusts Act

i. Remember Farkas – courts are uncomfortable with inter vivos trust – look too much like a will and didn’t comply with Wills Act

1. Courts used to view trusts that were funded in whole or in part by a pour over will as under the probate court’s supervision

2. Could avoid problem by entirely funding inter vivos trust before you die – but practically impossible. You forget stuff or acquire new stuff

a. If all you’re doing is pouring over those random extras, hard to argue under supervision of probate court

b. But many trusts are unfunded or under funded during lifetime. And assets come from probate estate

ii. Assets that pass to your inter vivos trust after you die have to go through probate

iii. Prior to UTATA, courts validated pour over wills via Acts of Independent Significance 

1. Key to this is that there must be some non-testamentary, lifetime purpose to be served by the act

2. Traditionally, doctrine would only apply if you’ve already set up and partially funded an inter vivos trust.

a. Why? Because the minute trust is set up and funded, the trust is active and has a trustee etc. 
b. At Common Law, courts viewed that as a distinct and independent purpose, without regard to what’s happening under the will

c. To the extent you name this trust, courts allow transfer of assets to that existing trust, as long as it was operating during settlors lifetime.

3. Bequest in will to funded running inter vivos trust

F. Can also give effect through Incorporation by Reference

i. Distinction: Under incorporation, trust document doesn’t need to be funded or a legally operative trust. Merely looking to document to interpret its application. Doesn’t even need to be signed to be operative. As long as document exists at time of execution, it’s OK
ii. Acts of Independent Significance, doctrine will only work if trust has actually been funded. In theory, only putting $10 in the trust should be sufficient since it’s operational

iii. Even if incorporation/ Act of Independent Significance, only things actually in trust avoid probate. All pour over assets still go through probate

1. Ex: Funded trust, and a pour over will with residue to trust. Then you amend the trust. Now that you’ve amended the trust, is it still in existence for purposes of Incorporation by Reference? 

a. Might not be eligible for incorporation because of a post-will amendment to the trust. But here, could use Acts of Independent Significance, because that doesn’t care whether you mess with the trust – in this case, Acts of Ind Sig will operate to validate the pour over will

b. If you added a codicil, could do Republication by codicil, and then all the changes you made to the trust would be ratified and Incorporation by Reference works again

i. In practice, easy to do a refreshing codicil when you’ve made changes to a trust and still want to Incorporate by Reference

G. What does UTATA do to fix this problem?

i. UTATA gives us the best of both worlds

ii. CPC 6300: A devise, the validity of which is determinable by the law of this state, may be made by a will to the trustee of a trust established or to be established by the testator, by the testator and some other person, or by some other person if the trust is identified in the testator’s will and its terms are set forth in a written instrument (other than a will) executed before, concurrently with, or within 60 days *after the execution of the testator’s will or in the valid last will of a person who has predeceased the testator (regardless of the existence, size, or character of the trust property). The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator.**

1. *Trust can be executed before, concurrently with, or up to 60 days after (expands incorporation by reference rule that document be in existence at time of execution)

2. **Solves problem of amended trust issue – even an amended trust will be respected

3. NO requirement of funding!

4. Just require that trust doc be signed within 60 days of will execution

iii. CPC 6300(b): Unless the testator’s will provides otherwise, the property so devised (1) is not deemed to be held under a testamentary trust of the testator but becomes a part of the trust to which it is given and (2) shall be administered and disposed of in accordance with the provisions of the instrument or will setting forth the terms of the trust, including any amendments thereto made before or after the death of the testator (regardless of whether made before or after the execution of the testator’s will).

1. NOT testamentary

2. Calling it an inter vivos trust whether amended before or after death as long as it’s in place before death of the testator

H. If trust complies with UTATA, but isn’t funded, all pour over stuff goes through probate, BUT not subject to ongoing jdx of probate court

I. 3 Requirements for UTATA

i. Trust instrument was signed – UTATA doesn’t apply if no signed doc – but just because UTATA doesn’t apply, can still try to use incorp by reference and Acts of Ind Sig

J. UTATA gives testators best of both worlds – can set up a trust shell and don’t have to fund at all before death and can still have a trust that doesn’t have ongoing probate court supervision

i. Still better to fund trust before death to avoid probate, but this helps too

K. EXAM Approach: Look for UTATA, and if that doesn’t work, go to common law approaches (Incorporation by Reference and Acts of Independent Significance)

L. CA UTATA is slightly different than CL, but we need to know CA UTATA
XIV. Intersection of Wills and Trusts

A. Wills avoid intestacy, trusts avoid probate


i. In order to avoid probate, must be an inter vivos trust. Can ONLY avoid probate to the extent that the assets actually placed in trust before you die

ii. If you use a testamentary trust, you don’t avoid probate

iii. Problem arises when you set up an inter vivos trust that you partially fund, then you die and use a pour-over will to get the rest of your estate into the trust

B. Does probate court have supervisory authority over the inter vivos trust? 

i. A testamentary trust has ongoing supervision by the court and court may have to give permission to do things

ii. Pour over will: I give rest and remainder of my estate to X as trustee

1. Testamentary trust – pour over provision funds the trust after death

2. Here, talking about inter vivos trust that existed prior to death which is receiving pour-over provision from will  

a. Common law courts give effect to the pour over provisions through incorporation by reference

XV. Charitable Trusts
A. Counterpoint to other types of trusts

B. A Charitable trust MUST have a charitable purpose

i. When giving to a charity, don’t need to have ascertainable beneficiaries
1. As a starting point, if we find that it’s a charitable trust, don’t need to show ascertainable beneficiaries because it benefits society as a whole
ii. Charitable trusts are also exempt from rule against perpetuities

C. 2 differences between regular and charitable trust: Ascertainable beneficiaries and rule against perpetuities

D. 6 traditional charitable trusts

i. Relief from poverty

ii. Advancement of education

iii. Advancement or religion

iv. Promotion of health

v. Serving governmental or municipal purposes

vi. Catchall – any other purpose the accomplishment of which are beneficial to the community

1. Limitations on this!

2. Many of the cases run into private/specific inurement

a. Can’t really set up a charitable trust for the benefit of your family

b. BUT maybe an employer can set up a scholarship fund for their employees’ children’s education

E. Don’t have to make trust available for everybody for it to be charitable

i. Gray areas in charitable trust – may have charitable purpose that is deployed in inappropriate ways

ii. Ex: small town couldn’t find a good doctor. Found a good student and set up a fund to pay for student’s college and med school if she comes back to the town after

1. Charitable? Only one individual, which is troublesome, BUT real benefit was to the town in having a doctor in their town

2. Even if a small group derives a personal benefit, that may be incidental to the broader community benefit

F. Important distinction between primary and incidental benefit

i. Spot the benefit, then determine the primary purpose behind it – that decides whether or not it’s charitable

G. Generally speaking, courts will not invalidate a charitable trust unless it is challenged

H. Doctrine of Cy Pres: AKA deviation doctrine or approximation doctrine

i. If we start with notion that charitable trusts have some exemptions, there are problems that come with that

1. One problem that occurs with perpetual life is that things change

2. Ex: T leaves his estate to a foundation that is devoted to discovering a cure for AIDS. Then we cure AIDS! Yay! But now foundation needs to do something else.
ii. How to we withdraw assets that have been devoted to a specific charitable purpose that’s no longer needed?
1. If settlor is alive, give the money back to her

2. Historically there’s been a reluctance to take back charitable donation. 

3. If settlor is dead, we don’t really want to give money back to settlor’s distant ancestors
iii. Doctrine of Cy Pres is designed to allow a court to redeploy assets in a way that would be consistent with what we perceive the settlor’s intent to be

1. Cy Pres= as nearly as possible

2. Cy pres was designed to preserve public benefit

3. Distinguish between general intent and the specific purpose intended by settlor. 

a. In example, general purpose is healthcare (cure for AIDS). Within general category, specific purpose was to find a cure for AIDS. Since that purpose was frustrated (because cure is found). Courts will try to find another purpose within and consistent with the settlor’s general purpose. Will find another specific purpose within healthcare area.

iv. Court doesn’t have absolute discretion! Cy Pres limits court’s discretion to general purpose

1. Trustee has to petition the court to change the purpose of the trust

2. Modern trend is to allow changes to a more efficient purpose for the trust

I. Who has standing to sue in a charitable trust?

i. Generally speaking, attorney general has standing 

ii. Members of the community/organization served by charitable purpose has standing

iii. Settlor has standing while they’re alive – can sue to enforce the terms (different than private trust. Settlor in private trust has no standing)

J. Buck Trust: T leaves trust meant to alleviate poverty in Mill Valley. Trustee saw need in other areas instead of Mill Valley. Asked court to allow them to deviate and apply some of the money to other cities.

K. Might be possible to redirect the charitable purposes at the discretion of a judge
MISCELLANEOUS

· As a general matter, if you call something a joint tenancy, it IS a joint tenancy!

· Joint tenancy is not an intestate issue – it’s non-probate!

· In intestacy, parent ONLY takes if no living children/issue of deceased children 

· IS THIS RIGHT? “In CA, if not married, still need to prove parentage (6450)”

· Anti-Lapse HYPO: D bequests $10k to X (D is student, X is teacher). X predeceases D, but has kids. What happens to $10k? does NOT go to X’s kids. Bequest Lapses and stays with estate. 

· RULE: If testamentary gift recipient predeceases giver, gift fails

· BUT: What if D is X’s uncle? Different presumption applies! Anti-lapse doctrine

· On EXAM: With wills, start with strict compliance analysis, then if there’s a problem, move to harmless error analysis

· A will has no legal effect until you die

· Since you will probably acquire stuff between time will is executed and when it becomes operative at death, residuary clause is very important!

· On EXAM: Evidence of mistake triggers Dependent Relative Revocation Analysis.

· On EXAM: If will considers acts that have not yet happened, use Acts of Independent Significance

· Rule for gifts: If actual delivery is possible, MUST actually deliver. Constructive and symbolic delivery are not allowed unless actual delivery is impossible

· CA presumption is trusts are revocable, COMMON LAW presumption is trusts are irrevocable
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