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Torts Checklist

I. Intentional Torts
A. Intentional Harms to Persons

1. Physical Harms

a) Battery/Trespass to a Person

	PHYSICAL BATTERY

	Rule:
	Jdx. Split

	An intentional physical contact with another that causes harm.  Defendant:

      1) Acts

      2) with INTENT to 

      3) causing

      4) a Harmful or Offensive contact

INTENT: purpose or knowledge to a subst. certainty
	-Rst 2d - cause a harmful or offensive contact or imm. App. of such contact

-Vosburg – cause unwanted contact or imm. App. of such)

	Policy:
	Notes:

	-Strict Liability ( not appropriate under corr. Justice

-Intent to cause specific harm ( public policy issue, want to prevent behavior that could likely lead to harm. Under-deters bad behavior

-Rst2: need to have intended to cause harm. Thought more socially responsible.
	-Thin-skulled/eggshell pl. doctrine: if someone has a pre-existing injury, wrongdoer liable for ALL or some of harm from act. ( injury does not have to be foreseeable (applies to all intent standards)

-Transferred intent: doesn’t matter if hit the unintended victim

	Cases:
	

	-Vosburg: Wrongdoer liable, bc intended to cause unwanted contact. Don’t need to want to cause harm

-Garratt v. Dailey: kid pulls chair out from underneath aunt causing her to break her hip.  

-Mohr v. Williams – surgeon operated on the wrong ear.  No harmful intent, but still unwanted.  Was a Vosburg jdx, so ct. held battery.  No consent, since hadn’t discussed in advanced.  

-Wagner v. State-disabled man attacked woman. Just need to intend to cause contact & that contact is harmful (Vosburg)

-While v. Muniz- alz. patient COA assault & battery caregiver. Not liable bc need to intend to cause harmful contact (Rst)

	DEFENSES

	-Consent: can be a prima facia defense (Vosburg – would have implied consent if was on the playground)

-Medical Necessity: under the emergency rule, implied consent is given for medically necessary & patient unconscious
-Defense of Property: can use force to expel a trespasser, but not excessive or wounding force. 

-Self-Defense: Reasonable force prevent harmful or offensive/harmful bodily contact, or confinement to self or another.
-Mental Disability: can only be used to negate the intent, such as if they were having a seizure and act was nonvolitional.  


2. Emotional Harms

a) Offensive Battery

	NON-HARMFUL OFFENSIVE BATTERY

	Elements:
	Notes

	1) Act
2) with INTENT to (Rst / Vosburg)

3) Cause

4) an Offensive / unwanted contact
	-Was the offense reasonable?   reasonable person standard

-Intent is the same as harmful battery, 
only diff. is the NATURE of the harm

-Harmful contact (harmful battery/ -offensive contact ( offensive battery

	Policy:

	Want to deter people from doing offensive conduct and value individual autonomy.

	Cases

	-Alcorn v. Mitchell: spitting in ct. No phys damage, just damage to dignity.  Protect Indiv. Autonomy of a person

-Republica v. D Longshamps- D struck the cane of the ambassador.  “insult is more than actual damage”

	DEFENSES

	-Consent: as a public policy matter, we imply consent for certain situations (during sports or crowded subways). 


b) Assault

	ASSAULT

	Elements:
	Notes

	1) Act

2) with INTENT to (Rst / Vosburg)

3) P is thereby put in such imminent apprehension (causation & harm)
	- Fear itself is harmful / Intention, as well as the act, makes the harm

-mere words do not amount to an assault

-Person must subjectively perceive the imminent apprehension of such contact, if unreasonable may limit

	Policy:
	Hypo:

	-Deterrence: discourage behavior b/c dang.  

-Utilitarian: Peace-keeping function.

-Fairness: enf. natural right to personal safety
	-in Tuberville – what if said nothing, but tapped sword menacingly?  Would look @broader context

-if drew his sword, is there assault? Likely to rise to the level of assault. Is a continuum.  

	Cases: 

	-case where man struck at woman w/hatchet, but missed.  Harm still the same.

-Tuberville v. Savage:  If it were not assize-time ….” Did not intend to assault, expressly saying not going to assault

-Brower v. Ackerly: D called P and threatened to hurt.  Spoken threats ≠  imminent threat, or app. of such. Mere words…
-Allen v. Hannaford: D threatened to shoot men “full of holes” while brandishing a gun.  Assault, even tho gun unloaded.  Assault depends on the apprehensions, rather than secret intentions

	DEFENSES

	-prima facie ( if unconscious, cannot perceive unwanted contact, so no assault.  

-self-defense ( has to be REASONABLE


c) False Imprisonment

	FALSE IMPRISONMENT

	Elements:
	Notes

	1) words or acts (or omission) by defendant

2) intended to confine plaintiff

    (lower standard in some jdx if actual harm., i.e. recklessness 

   or negligence standard if physical harm occurs – Rst approach)

3) that causes actual confinement or restraint and

4) awareness by plaintiff that he/she is being confined
    (some jdx & Rst permit liability w/out knowledge if P is physically harmed)
	-Shopkeepers Privilege: shopkeeper has a limited defense to reasonably restrain suspected shoplifters

-FI can cause long-lasting psychological injury

-no defined duration, so long as was confined

-if have avenue of escape( no false imprisonment

-Mere words are not enough, but words + something else (like looming security guards) can be enough 

	Policy:

	-Corr. Justice: have nat right to liberty & right not to be confined (individual autonomy & liberty)
-Want process / procedure before imprisonment & make them comport with due process
-Utilitarian – may create injury to society if ppl can be detained w.out consequences to D

	Hypo:

	Baby in the freezer example, where the intent is lower and awareness requirement removed if physical harm)

	Cases: 

	-Bird v. Jones: blocked street, so couldn’t go the way he wanted to go.  Not confined

-Whittaker v. Sandford: lady stuck on yacht & not allowed to walk about. Can be confined even if allowed to move about.
-Coblyn v .Kennedy’s -  old man ascot. FI, even tho not restrained.  Pub. embarrassment can  confine.  

-Herd v. Weardale: miner wanted to leave mine bc unsafe. Elevator late. 30-minute delay ≠ FI, bc P chose to enter mine.  

-Taylor v. Johnson- suspected P submitted a false subscription & called the police. Wasn’t FI

	DEFENSES

	-Consent: when revoked, must be honored within a reasonable time, doesn’t have to be immediate


d) Intentional Infliction of Emotional Distress
	INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

	Elements (1st person)
	Elements (incl. Bystander Pl.)

	Defendant

1) Acts in an extreme and outrageous way

2) intentionally (or recklessly)

3) causing

4) severe emotional distress to the plaintiff (harm)

**severe reaction must be REASONABLE, unless unreasonable pre-disposition known)
	Defendant
1) Acts in an extreme and outrageous way towards a third person
2) intentionally (or recklessly) as to the 3rd Party
3) Plaintiff was present at the time of the extreme/outrageous conduct
4) witnessing that conduct caused
5) the plaintiff severe emotional distress (harm)

6) plaintiff either immediate family of third person, OR suffered bodily harm**if D aware the 3rd person present, maybe can make a direct claim*

	Policy:
	Notes:

	-law wants to discourage such behavior

-IIED limits speech & is sometimes solely based on words, so run into 1st Am. issues.  (ex. Hustler Mag. v. Falwell)
	Recklessly = Person knows of the risk of harm created by his/her actions or knows facts that make the risk obvious and proceeds anyway.

Intent: knowledge to a substantial certainty 

Severe=substantial or enduring, as distinguished from trivial or transitory. Was it enduring? if not ( NO transferred intent

	Cases: 

	-Wilkinson v. Dowtown – practical joke that woman’s husband had his legs broken & caused woman extreme distress.
-Boullion v. Laclede Gaslight – pregnant woman in bed & meter reader barges in, causing such stress that she miscarried. 

-Ex: son, Eric, called before the shooting & told “if you don’t quit football team, I’ll kill your dad.” Tort directed at Eric, so even if not present at the shooting, the act was directed at him, so 1st person IIED claim.  

	DEFENSES

	-1st Am. (Hustler v. Falwell)


B. Intentional Harm to Property
1. Trespass to Land 

	TRESPASS TO LAND / REAL PROPERTY

	Elements 
	Notes:

	1) Physical invasion of P’s real property (act)

2) with the intent to physically invade property

3) causation (i.e., act causes invasion)

4) harm presumed, unless intangible trespass

--intangible trespass: must show damage
	-presumption of damages – the trespass is the harm

-is more like strict liability – just need to intend to go out into the space.  Don’t need to intend to cause harm OR know that it’s someone else’s land.  Still classified as an intentional tort.

-Invasion= D’s physical entrance (ex. walking onto land) OR D’s causing something to enter P’s land (ex. throwing rocks onto P’s land)

	Policy:
	Hypo:

	-Utilitarian – helps keep order & maintain peace in society. 

-Deterrence - want people to stay away from other ppls land b/c of AP, ppl need ability to eject ppl from land

-natural property right to exclude people, unless provided explicit or implied consent.  

-CL - Prop connected to personal autonomy.  

-Eppstein “Castle Doctrine” – protect physical property bc person’s “castle”
	Danielle throws some rocks at Petunia’s window from her window in her own house.  Can Petunia and/or her parents win a trespass claim against Danielle?  Yes – D physically invades property with rocks, w/ intent to physically invade, doesn’t matter if rock causes damage.

-Does it matter if Petunia’s window breaks or if the rocks harmlessly fall to the ground? No – still trespass since D physically invaded the property with rocks and intended to do so.

-(Variation) Danielle causes sound to enter Petunia’s property, causing people to feel anxious. Intangible trespass, need to show harm (exception)

	Cases: 

	-Dougherty v. Stepp – Surveyor D goes onto P’s land w.out authorization, but causes no damage.  The harm is the entry itself, so presume harm through the entry.  Don’t need to show actual damage

-Cleveland Park Club – boy plugged pool drain. Intent: complete the physical act & not the intent to cause harm  

-Neiswonger v. Goodyear Tire – airplane 500ft overhead violated air traffic rules were considered a trespass.  
-Public Service of Co. v. Van Wyk – emf create an intangible trespass, but couldn’t prove damages

	DEFENSES

	-Necessity – Ploof v. Putnam, man moored ship to strangers’ dock & was entitled to be there out of necessity, even though would have otherwise been a trespasser.


2. Trespass to Chattels

	TRESPASS TO CHATTELS

	Elements 
	Notes:

	Basic Rule: D intentionally interferes w/possession of personal prop thereby causing injury.
1) Act (of interference with chattel)

2) with intent to bring about interfering act

3) that causes

4) Harm
	-comp. to T2 land/real prop, need harm for COA of trespass to chattels

-MINORITY: can’t touch other people’s stuff

-MAJ. (CA. Rule): needs to be harm to amount to COA

-offense to possession alone, don’t need to be the rightful owner

	Policy:
	Hypo:

	-Hamdi – args. against Intel’s proposed extension of law.  Just telling employees to delete email not sufficient interference.  If treated cyberspace like real prop, would be like having a COA when rec’ junk mail
	-Pulling dogs ear, but dog not harmed. No T2C bc no damage.  

-Spam email sent w/such volume that causes site to go down. Funct. of site can ⇧to level of T2C. Just spam emails not enough
-Google crawls websites to put in search results. Likely not T2C bc not disrupting biz model of underlying search results & not interfering with actual site.  Ppl want to be in search results, read-in consent. Intrusion, but doesn’t cause any damage. 

	Cases: 

	-Intel v. Hamdi: Intel wanted law to extend T2C so that don’t need to show actual damages.  worker’s time ≠ chattels.  

-eBay v. Bidder’s Edge – D’s software allowed customers to enter eBay without seeing eBay’s advertising.  Used prohibited “spiders” to search eBay & T2C bc volume could interfere w/eBay’s website, but not causing site to crash.

	DEFENSES

	-Consent, Necessity


3. Conversion

	CONVERSION

	Elements 
	Notes:

	1) Act of serious interference w/ chattel

2) intent to perform that act

3) caused 

4) harm –dispossession or damage to chattel
	-harm so serious to req. FULL payment of value of chattel or its return
-Doesn’t matter whether you knew or not belonged to someone else

-must have ownership rights or some right to its imm. Poss. to bring a COA

	Policy:
	Hypo:

	-
	-borrow someone’s umbrella for a 2 hrs, & return. T2C, not conversion

	Cases: 

	-Poggi v. Scott: D sold barrels of wine that didn’t own.  Doesn’t matter that acted in good faith, still liable for conversion

	DEFENSES

	-Consent
-Necessity


C. Defenses to Intentional Torts

1. Attack Prima Facie Case (e.g. no intent, no content, consent, thus not offensive)
a) Insanity can negate intent

	INSANITY

	Rule
	Notes:

	The mentally ill are liable for intentional torts if capable of forming the requisite level of intent, and do so. 
	-intent can be irrational, so can still be liable if had the requisite intent, even if was an irrational intent

	Policy:

	-Corrective Justice: 2 innocent parties. Mentally ill D  may not morally culpable, but fairer to hold accountable bc they acted
-Utilitarian: (incl. deterrence, eff.) want ppl to take care of mentally ill.  If guardian liable, will make sure situation safer.
-Administrability: difficult to determine intent
-Distributive Justice: D’s family member/relative can pay for treatment (pay for injuries

	Cases: 

	-McGuire v. Almy – insane person IS liable for her torts.  



2. Affirmative Defenses

a) Consent

	Implied
	Explicit

	Policy Considerations

	-Administrability: easier to administer.  Public Policy consideration. 

-Kennedy – (+) from social welfare. 
-Mohr – ear case - greater concern for personal autonomy
	-Utilitarian: value in allowing people to negotiate & agree to things privately

-Give people freedom to consent, even if is an intentional tort

	Rules
	Rules

	-Emergency- read-in consent when patient unconscious. (utilitarian)

-Mohr: only imply consent when there is no way to get it (emergency rule)

-“one-incision rule” – Kennedy
-Sports: consent to blows administered in accordance with the rules of the game.  Stronger case consent not given to a penalty that is enacted for safety purposes.  
	-must be in ADVANCE of the tort, cannot be given afterwards

	Factors in considering Implied Consent:

	-Expectations (based on conduct & words & reasonable presumption) – ex: raising arm for vaccine = consent

-Relevant laws & statutes (ex. Statutory rape - Zyst)

-Custom (what’s customary in particular sport)

-Public policy (want emergency medical treatment, even if can’t obtain prior consent)

	Limits:

	1--capacity to consent:  age, mental capacity
2--crimes (jdx split): ex: in a jdx that bans dueling & get shot. Could that person sue for battery?

          -some jdx: yes, bc don’t want anyone to consent to a duel / other jdx: agree to participate, so can’t recover. (Zyst) 

3--fraud: can defeat consent, must be as to a material fact

4--duress: gave consent under physical threat

5--scope: may have agreed to this, but not what you get (Mohr)
6--revocation: can revoke consent, and once rec’d, other party need to respond to the revocation w/in a reasonable time.    


b) Mental Disability (See above)
c) Self-Defense & Defense of Others

	Self-Defense & Defense of Others

	Rule
	Notes:

	Permits the use of reasonable force to prevent harmful or offensive bodily contact, other bodily harm, or confinement to one’s self or another.

(What matters is what the D reasonably should have thought under the circumstances.

1) Reasonable belief that must defend self or others –reasonable mistake OK (Morris)

2) No defense of Retaliation

3) No Defense of Provocation

4) No Excessive Force – only what’s reasonable under the circumstances

5) Retreat not required – tho some jxd require before use of deadly force
	-No duty to retreat, unless before use of deadly force & not w/in home

-Can defend others w/same level as if self

-Stand your ground laws: extend use of deadly force to outside the home & no duty to retreat

	Policy:
	Hypo:

	-Corrective justice, deterrence, administrability rationale - Reasonable person standard: want people to be cautious, so don’t use subjective standard.
	

	Cases: 

	-Courvoisier v. Raymond – man shot cop since thought was a robber.  

-Morris v. Platt – accidentally harmed innocent bystander while defending self. Not actionable. 


d) Defense of Property

	Defense of Property

	Rule
	Notes:

	You can to use some force to expel a trespasser, but only with the amount necessary to expel the trespasser.

· Can use force to repel, but not to harm
· Can’t use deadly force or even wounding force to protect property

· Must ask to leave property before using force (if feasible to do so)
· Usually, must give notice
	permits use of reasonable force to protect property (real or personal) – permissible force much more limited. 

**“A good person’s property is worth less than a bad person’s life and limbs”**

-Warning sign posted = presumption that intent is to deter trespasser 

	Policy:
	Hypo:

	-Public policy arg. of being able to defend property 

(from a distance – Bird)
	-if Bird spring gun was only set up at night: not clear that it would matter, but might preserve justification defense, since more likely to be a thief, but still no threat of physical harm, so likely not

	Cases: 

	 -Bird v. Holbrook: Can’t do indirectly what you wouldn’t be permitted to do had you been present.  No notice re: spring gun. 

-Katko: burglar shot by spring-gun & was able to recover for injuries (many states (’d by statute)

-M’Ivoy: P tearing down fence & D repelled him causing injury.  Must warn before using force & force must be reasonable.


e) Necessity
	Necessity

	Rule
	Notes:

	If you reasonably think there is a potential danger to yourself, others, or significant damage to property then you can have a necessity defense

· Reasonable mistake as to necessity of action is okay

· Reasonableness of actions leading up to necessity irrelevant

· Do not need to make best plan under circumstances, only a reasonable one

· Private necessity is an incomplete defense – must pay for damages to property, etc.

· Can NOT cause substantial bodily harm to another – open question of whether can intentionally cause even slight physical harm to another (drowning person hypo)
· Public necessity v. private necessity
	- largely (though not exclusively defense to property-based torts)

-applies w/special force to the preservation of human life.

-Public Necessity: complete defense, but governments complete defense limited by constitutional law and the takings clause.

	Policy:
	Hypo:

	-Dock Liable: (utilitarian) can spread cost to boats in docking fee. Easier for dock to get insurance.  Better situated to prevent damage to it.  

-Boat Liable: (corrective justice) boat caused damage & used insufficient ropes, so might be fair to bear loss, BUT, entitled to be there, so fair to not have to suffer the loss.  

--incomplete defense allows party using necessity defense to minimize agg. loss to all
	10 boats a year use the doc & storms will occasionally occur. Dock owner can anticipate that once a year will suffer $10K worth of damage. Who should carry the liability? Boats or Dock?

	Cases: 

	-Ploof v. Putnam: boat moored on stranger’s dock bc a storm was coming, owner of dock unmoored boat, which was then wrecked.  Ploof claims trespass was excused by necessity, so was entitled to be on the property. 
-Vincent v. Lake Erie: Parties in K-relationship. After vessel unloads at dock, a storm comes in & vessel damages the dock.  Had to stay put bc wasn’t safe to leave.  No T2L bc not reasonable to leave; T2C if used better ropes, no liability. Boat paid for damage, but won’t have to pay for dock rental.


II. Negligence

A. Duty

1. Affirmative Duties

a) Duty to Rescue of Warn
b) Undertakings

c) Special Relationship

d) Duties of Owner & Occupiers of Land

B. Breach

1. Reasonable Person Standard & the Standard of Ordinary Care

2. Calculus of Risk

3. Custom

4. Negligene Per SE

5. Proof of Negligence & Res Ipsa Loquitur

C. Causation
1. Cause-in-Fact

a) But-For Test

b) Lost Chance Doctrine

c) Multiple Sufficient Causes

d) Indeterminate Causes

e) Joint & Several Liability

2. Proximate Cause
D. Harm

E. Defenses

1. Plaintiff’s Conduct & Affirmative Defenses
a) Contributory Negligence

b) Last Clear Chance

c) Comparative Negligence

d) Assumption of Risk

III. Strict Liability

A. Overview

B. Vicarious Liability

C. Fire

D. Animals

E. Ultrahazardous/Abnormally Dangerous Activities

IV. Products Liability
A. Manufacturing Defects

B. Design Defects

C. Warning Defects

V. Reputational & Dignitary Harms
A. Privacy Torts

1. Intrusion

2. Disclosure of Private Facts

3. False Light

4. Appropriation/Right of Publicity
Intent:


A person acts with the intent to produce a consequence if the person acts:


With the purpose of producing that consequence, OR


Knowing that the consequence is substantially certain to result


Recklessness


A person act recklessly if:


the person knows of the risk of harm created by his/her actions or knows facts that make the risk obvious and proceeds anyways.  OR


she/he deliberately disregards a substantial risk of harm.





**direct contact with the P’s person & also anything “so closely attached to the P’s person that it customarily regarded as a part thereof”**





**reasonable standard: if a reasonable person would have thought consented, then have a defense of consent.**
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