Torts Outline
Midterm
· More than one MC (35 total) answer might sound right so look at the answers first to determine what type of law we are analyzing

· Won’t have to analyze whether P was contributorily negligent; won’t have to talk about negligent defenses

· Fact pattern will look like an intentional tort and unreasonable therefore analyze both

· Crucial to identify the different parties

· Aim is issue identification and brief 

· Damages analysis – conclude **don’t talk about contribution of the Ds – just say multiple Ds might be liable

· Analyze 1 D at a time – jx liabilities are not important so just say the Ds owe damages

· Can use abbreviations – first time we say reasonable prudent person say RPP test

· Ps name start with P and Ds names start with D

· What is a tort? – a civil wrong

· 2 possibilities for who bears the loss

· 1) injured person

· 2) the person who injured

· Types of loses that are recoverable:

· 1) (most common) physical harm or emotional harm

· 2) economic harm

· Prima facie case def: elements of a cause of action – to recover the P must allege facts that if true would satisfy those elements

· Burden of proof in a civil case: a preponderance of the evidence (51% and above) – more likely than not that a fact is true

· Equipoise = 50/50 jury split on the evidence; the P loses his case

· Compared to criminal law which is: beyond a reasonable doubt

· Test advice:

· Same facts can give rise to multiple torts (including intentional torts to negligence)

Intentional Torts
· Intentionally – must be able to purposely do a wrong

· Intentional torts against people:

· 1) battery

· 2) assault

· 3) false imprisonment

· Intentional torts against property:

· 1) trespass to land

· 2) trespass to chattels

· 3) conversion

· Fault requirement – generally no liability w/o some form of fault 
· Van Camp v. McAfoos: Old lady got hit by a kid and his tricycle – court dismissed the claim b/c there was no allegation of fault where recovery was possible

· Types of fault continuum:

· 1) intent (purpose or knowledge) – punitive damages available

· 2) less than intent (reckless, willful, wanton ie: putting someone at a known risk) – punitive damages available

· HYPO: someone driving at high speed down the road would be at what kind of fault? – can’t prove they’re substantially certain something bad will happen but can prove they’re putting someone at a known risk

· 3) negligent (someone who acts unreasonably) - not a mental state but still a type of fault

· Liability requires proof of fault which can either be 1) intentional or 2) negligence

· ^policy: w/o it there would be too many cases and only people who have committed wrongful conduct should be held liable

· HYPO: is a wife beater liable of an intentional tort? – yes b/c he intended to cause the wife harm

· HYPO: D’s tree falls down and hits a passerby is D liable? – would depend on if D was on notice of the tree being rotten

· Parental liability for kids – it’s generally very difficult to hold parents liable for their kids

· Exceptions: 

· 1) parents are automatically liable for a child’s torts by statute (Cal civil code:  “any act done willfully that results in injury or death up to $25k)

· 2) parents themselves commit a tort: negligent for failing to supervise child

· How can you prove someone is at fault during an accident?

· ^show that they are on notice of the possibility of the accident

· Damages that a P can recover for an intentional tort:
· 1) nominal damages: valued at $1 and is a minimum recovery (no such thing as nominal damages in negligent torts)

· 2) economic damages: includes medical damages and lost wages (compensates for actual harm done)

· 3) pain + suffering and emotional distress: called non-economic damages (compensates for actual harm done; even though it’s not quantifiable the damage is still real)

· 4) punitive damages: available but uncommon (punishes the D for his culpability)

· Intent for intentional torts: *memorize – to qualify as an intentional tort an act must be done…

· 1) for the purpose of causing the contact OR 

· 2) w/knowledge that such contact is substantially certain to occur

· Purpose = that was their goal (why you did it)

· Substantially certain Knowledge = they had to know something would happen (what you knew when you did it) = around 90% sure it would happen
· HYPO: if you have to walk through a smoking circle then is it a battery if you are hit by smoke? – yes b/c the smokers are substantially certain they will hit you but the courts only analyze the purpose prong in this situation for public policy reasons

· NEW RULE: walking through a smoking circle and getting hit by smoke is only a purpose analysis for battery

· HYPO: if a person says she is going to sit and someone pulls the chair out from under her is there intent that she contacts with the ground? – yes b/c you can prove either purpose of substantial knowledge

· Willfully = intentionally 

· Intent for Ds w/a lack of capacity

· D must have the understanding (minimum set of background knowledge) that their actions will lead to certain consequences; cause and effect is discovered by children around 4 years of age

· General rule for intent of children (split jx)

· 1) simply apply the definition and treat it as a question of fact

· 2) Traditional rule: cut off age (rule of 7s): only people 7 or older can be held liable for intentional torts

· Transferred intent doctrine: *about whether you’re liable for anything (favorable to Ps)

· If you have the intent for one tort than it applies to the one that actually happened
· Ie: an intent directed at person A can be transferred/used against person B

· ^gives B a prima facie case when the contact wasn’t directed at them

· HYPO: food fight breaks out and pie hits Dean by accident, did the student who threw the pie commit a battery? – yes b/c of transferred intent doctrine

· HYPO: does throwing a punch at someone but unintentionally hitting another still intent to hit the other person? – yes, under doctrine of transferred intent
· NEW RULE: transferred intent can be used for a different tort than the one you intended ie: battery when you just intended apprehension through an assault

· ^HYPO: if you throw a book at a student intending only to scare her but it hits the student behind her are you guilty of battery to the student behind her? – yes, b/c transferred intent can go from your intended assault to the completed battery
· **Exception: can’t transfer intent for intentional infliction of emotional distress (IIED)

· Doctrine of extended liability: *about how much damages are available (favorable to Ps)

· ^Doctrine of extended liability is broader than thin skull rule b/c it considers further consequences; (distinction from thin skull rule – once the injury is in place for the thin skull rule just considers other worsening of the injury)

· Rule: if the elements of a tort are present, D is liable even for unforeseen consequences ie: liable for extended/unforseen consequences

· ^compare negligence: liability is generally barred to foreseeable consequences 

· HYPO: if you punch someone lightly but somehow they die, which was unforeseeable, are you liable for their death? – yes, b/c you intended to punch then and the doctrine of extended liability applies to intentional torts

· ^policy: we don’t want intentional torts b/c they aren’t societally beneficial

· Intent and insanity:

· Rule: treat the insane/mentally ill like any other Ps; if they have the requisite intent, they are liable (the reason why they don’t have the intent is irrelevant) – (counterintuitive when you consider that we care about kids ability to form intent but not insane people)

· ^policy behind no insanity defense: civil law doesn’t want to get into the arguments of why intent was formed, would rather be more practical and avoid getting into everyone’s heads

· For the jurors: Ignore insanity and ask “did the D have the requisite intent”

· HYPO: insane guy thinks he is napoleon of France and his caregiver is stopping him from going to battle so he strikes her, is this battery? – yes, ignore the insanity b/c he had the intent to create a contact

· Parasitic Damages: pain + suffering and emotional distress
· If a tort is proven, it will attach to the damages of the proven tort

· Causation element is implied in all torts

· HYPO: D tries to hit P w/a book but sucks at throwing and misses, can he be sued? – no has to be causation
1] Battery
· Societal interests protected by battery: Bodily Autonomy (that’s why contact is a requirement)
· Elements:

· 1) intent (purpose or knowledge)

· 2) harmful or offensive contact

· Battery requires a Volitional act ie: product of D’s will

· HYPO: Levenson pushes me into another person, does this count as battery? – not, the contact must be of my own voluntary actions

· HYPO: D gets a seizure and strikes the P, is that a battery? – no, b/c he was unconscious and couldn’t form the intent

· ^NEW RULE: seizures will act as defenses against performing a voluntary act

· Offensive contact test: Does it offend a reasonable sense of dignity? (obj)

· Cohen v. Smith: Religious lady who doesn’t want to be touched by a male doctor get touched by a man anyway – court holds battery b/c it’s offensive contact and hospital was on notice

· Snyder v. Turk: during operation the doctor shoved his nurses face into the patients open wound – court held battery b/c it offended a reasonable sense of dignity

· HYPO: is pushing someone into a locker a battery? – yes b/c it offends someone’s reasonable sense of dignity

· Contact requirement: what type of contact is necessary?

· Physical contact isn’t necessary but contacts must be physical in nature – causing the contact works ie: shooting, throwing, spitting 
· HYPO: is it a battery if a neighbor plays the same song loudly over again all the time? – no, b/c contacts must be physical in nature

· HYPO: is snatching a plate out of someone’s hand a battery? - Yes, clothing and things sufficiently attached to you is sufficient for contact

· NEW RULE: contact with someone’s clothes or something sufficiently attached to you satisfies battery

· HYPO: is taking someone’s plate off of their table a battery? – no b/c their body hasn’t been touched

· HYPO: is spitting a contact? – yes

· Exceptions that don’t count as contact:

· Soundwaves

· Light waves 

· ^these technically count as contacts but the common law only recognizes visible contacts

· How do you prove intent?

· ^must prove the mental state – look at the circumstances surrounding the actions 

· Garratt v. Dailey: Old lady fell down b/c kid pulled the chair out from under her – court held no battery b/c D lacked purpose or substantial knowledge that her falling would occur (remanded for substantial knowledge instruction)
· How to analyze purpose or knowledge required for intent:

· *Look at the harmful or offensive CONTACT, not just the acts of the D that lead to the offensive/harmful contact; ie: knowledge that the old lady would hit the ground rather than just knowledge that you’re pulling the chair out from under her

· Scope of intent: 

· You need intent for some sort of harmful/offensive contact but are on the hook for whatever contact results

· HYPO: D sees P talking to his ex, D throws football at P not thinking he has the arm to hit him but somehow it does is D guilty of intent for battery? – yes, b/c it was his purpose to hit P and he couldn’t be substantially certain that he wouldn’t hit him so both prongs are met

· HYPO: D drops brick from tall building but prays it won’t hit anyone, is there intent? – even though no purpose there is still a substantial knowledge that someone will be hit

· Dual intent vs single intent (split jx)

· Dual intent (majority/preferred by proff): must have intent to cause 1) contact that is 2) harmful or offensive

· White v. Muniz: Grandma w/Alzheimer’s struck her supervisor in the face as she was trying to change her diapers – court held it was a dual intent jx and thus D didn’t intend contact in an effort to be offensive

· ^more difficult to hold a mentally disabled person guilty under dual intent

· Single intent (minority): must have intent to cause 1) contact, that turns out to be harmful or offensive

· HYPO: can a P recover if he’s injured during an uncle’s bear hug? – only in single intent not dual

· HYPO: has a D that thinks he’s amazing and who kisses a girl guilty of battery? – only in single intent not dual

· ^could fix this problem for dual intent by making it a reasonable person standard (obj); however courts haven’t done that yet b/c practically juries likely won’t believe D’s honest mental state that he’s so great and can go around kissing people and therefore they apply the reasonable persons standard by default

· Overly offended people are still protected

· ^policy: everyone gets to determine their own bodily autonomy; tort law protects your ability to determine who touches you

· HYPO: can someone who yells in a crowd “I don’t want to be touched” sue for battery after being bumped up on? – no, b/c that would be unduly burdensome

· NEW RULE: contact which would be unduly burdensome to avoid is not a battery
· Harmful contact:

· HYPO: If P is trying to avoid playful horseplay but still gets injured is D liable for battery? – yes b/c D was on notice

2] Assault
· Societal interest protected: mental autonomy (so you aren’t afraid that a battery is coming)

· Elements:

· 1) Intent (purpose or knowledge) to cause

· 2) an apprehension of imminent harmful or offensive contact
· Apprehension def: means you think that it will happen; doesn’t necessarily mean that you are in fear of it as long as you know it’s coming

· Exceptions to assault:

· 1) traditional rule: mere words aren’t enough; words + actions are required ie: saying there’s a snake behind you doesn’t count as assault

· ^usually there is some sort of action, ie: glaring

· 2) reasonable apprehension required (idiosyncratic issues won’t work)

· ^exception: if D knows about the Ps weird personality then D cannot aggravate it or he is guilty of assault

· 3) must be apprehension of imminent battery

· Cullison v. Medley: Gun slinger threatens P and shakes his gun b/c P talked to his daughter – court holds there was an intent to cause imminent apprehension of harmful contact

· 4) does every batter include an assault? – no, ask sleeping beauty

· HYPO: when Fiona was kissed by shrek while sleeping was this assault? – no b/c she didn’t see it coming but it was battery

· Assault Hypos:

· HYPO: stranger who is using a hatchet against your door swings but misses you as you put your head out of the window, is this assault? – yes if the swing was close enough to your face to cause imminent apprehension – hitting the door on its own may not have created reasonable apprehension of IMMINENT harm if it was a big door and it would take him a while to knock down

· HYPO: disgusted student says if it wasn’t for your grey hair I’d beat you up, is this assault? – no b/c you have grey hair so he isn’t going to beat you up
· NEW RULE: Apparent ability to do harm is all that is needed for apprehension:

· HYPO: D brings an unloaded gun and robs a bank is this an assault? – yes b/c the apparent ability to commit a battery is all that’s needed for reasonable apprehension

· HYPO: What if a little guy swings at a big guy and misses is this assault? – yes, not harmful contact but still offensive

· HYPO: football coach slams smaller player into the ground when he wasn’t looking, is this an assault? – no, b/c he had no warning and therefore no apprehension

· ^however doctrine of extended liability could let the kid recover for emotional apprehension when he was in the air before hitting the ground

3] False Imprisonment
· Societal interest protected: freedom of movement and mental consequence of being confined (can be either close to nothing or a lot)
· Elements: 

· 1) intent (purpose/knowledge) to cause

· 2) actual confinement and

· 3) P has knowledge of confinement (facts that show the confinement typically show the knowledge of the confinement as well) and
· 4) confinement is against the P’s will (has a relationship to the defense of consent)
· Is physical force necessary for false imprisonment? – no confinement can be done w/o force

· False imprisonment only protects people from being restricted to an area; doesn’t protect people from going somewhere

· ^HYPO: if a security guard stops you from going into a conference room is this false imprisonment? – no, being prevented from going somewhere is different from being confined

· Blocking a pathway also doesn’t count for false imprisonment: must be restricted to a defined area

· False Imprisonment HYPOS

· HYPO: is staying willingly to clear your name false imprisonment? – no the confinement needs to be against your will

· HYPO: does saying “don’t leave town” count as false imprisonment? – yes that counts as actually confining someone against their will

· NEW RULE: durres of goods doctrine: duress of goods counts as false imprisonment:

· HYPO: your paper is taken by a bully and you stay around to get it back, is this false imprisonment? – yes, the bully knows that you will be confined to stay in that area to get your paper back

· NEW RULE: no duty to release someone from a false imprisonment

· HYPO: if you walk past a house that someone wants to get out of but there’s a couch blocking the door are you guilty of false imprisonment? – no, even though you have the knowledge that he’ll be confined you didn’t initially confine him

· Exceptions to false imprisonment: 

· 1) reasonable means of escape

· HYPO: person is locked in a room but there’s a window he can escape from is he falsely imprisoned? – no, b/c there’s a reasonable. Means of escape so long as he can reasonably do it (question of fact)

· 2) (good for P) if P was injured b/c of his confinement, then it doesn’t matter if P was conscious of his confinement

· HYPO: deadly drunk person is taken by police and left on a golf course where he tries to leave and is struck by a car, is this false imprisonment? – yes, doesn’t matter that he wasn’t aware of his confinement b/c he was injured; **extended consequence of the false imprisonment in the cop car incorporates the injury on the freeway and therefore the injury is the exception to the knowledge
· ^could you sue the police for battery on the doctrine of transferred intent? – no b/c the intent to imprison the Ps was gone by time they dropped them off at the golf course

· Shopkeepers dilemma

· McCann v. Wal-Mart Stores Inc.: Security guard kept costumers on the premises for over an hour and restricted them to a room in order to find out if they had previously shoplifted – court held that the Ps were actually confined b/c physical restraint is not a requirement of false imprisonment

· Shopkeepers who are wrong when the stop and search prospective shoplifters could be sued big for false imprisonment

· ^some courts give exceptions for reasonable searches

· HYPO: if a store clerk wrongly searches a P is she guilty of false imprisonment? – yes, b/c there’s intent to confine that’s against her will

4] Trespass to land
· Societal interest protected: right to exclusive possession of real property

· Elements:

· 1) intent (purpose/knowledge) to enter the property

· 2) entry

· Trespass to land HYPOS

· HYPO: you drunkenly walk to the wrong property and knock on the door, is this a trespass to land? – yes b/c you had intent to enter THE property (kind of like single intent)

· NEW RULE: an object can interfere w/exclusive possession, doesn’t necessarily have to be your body

· HYPO: kickball goes on another person’s land by mistake is there a trespass to land? – no, b/c no intent; you are required to go on the property to get the object and if you don’t retrieve it in a reasonable. Fashion then you have trespassed (somewhat ironic. b/c you have to go on their land in order to not trespass)
· HYPO: a construction company forgets to take back a cement base and the owner falls over it and dies what tort? – trespass to land elements but use transferred intent to find battery (physical harm to victim)

· NEW RULE: trespass must be a physical entrance to the property: a light projection on your property isn’t a trespass b/c it’s not interfering w/your possession 

5] Trespass to Chattels and 6] Conversion
· Chattel def: tangible personal property

· Conversion elements:

· 1) intent (purpose/knowledge) to exercise substantial dominion over chattel

· 2) exercise of substantial dominion over the chattel

· Trespass to chattels:

· 1) intent (purpose/knowledge) to intermeddle

· 2) actual intermeddling

· Actual harm required (therefore no nominal damages available)
· 3) Damage to the chattel or

· 4) Dispossession (keeping it for some period prior to crossing the line into conversion; (1 day = trespass to chattels; 1 year = conversion)
· Dispossession = must be possession away from the owner for some period of time (10 seconds isn’t enough)

· NEW RULE:  dominion can occur from controlling access

· ^HYPO: friend steals keys from P for a while is this trespass to chattels? – yes b/c the friend controls access to the key and therefore the car (could also be false imprisonment like the paper hypo)
· Factors to show a tort in conversion rather than trespass to chattels (factors must be significant)

· 1) extent and duration of control

· 2) D’s intent to assert a right to the property

· 3) D’s good faith (in favor of trespass to chattels)

· 4) the harm done

· 5) expense or inconvenience caused 

· HYPO: dog is pet by D after owner repeatedly told him not to, is this trespass to chattels? – no b/c no harm or dispossession

· HYPO: D takes Ps car for a joyride, is this trespass to chattels? – yes, b/c it is out of the Ps possession and possibly harm b/c miles were put on

· HYPO: D kicks the dog and pushes the car off the cliff – conversion to the car but neither trespass to chattels or conversion against the dog

· Parasitic damage rule for trespass to chattels/conversion:

· If P suffers some sort of emotional distress b/c of a trespass to chattels or conversion then P can recover for that too

· (split jx) on whether courts find spam on an email to be a trespass to chattels; courts will require showing of harm

· NEW RULE (same as property): stolen goods that are sold to a bona fide good faith purchaser can still be returned to the original owner b/c of trespass to chattels

· ^exception: goods taken through fraud are no longer the owners rightful property if sold to a bona fide good faith purchaser (purchaser must have no knowledge of the fraud though)

· Remedies: 

· Trespass to chattels: can recover for harm done (chattel back and interim period in which you didn’t have it)

· Conversion: 1) FMV of the property (main remedy, equivalent to a forced sale) or 2) bring action to get the chattel back + period you were without it

7] Intentional Infliction of Emotional Distress (“IIED”)
· Distinction from parasitic damages: parasitic damages must be tacked onto a tort; IIED stands alone as its own tort

· Elements:

· 1) intent (purpose/knowledge) OR recklessness
· 2) Extreme or outrageous conduct and

· 3) severe emotional distress

· Problems w/IIED

· 1) very large liability b/c a lot of people could be distressed by the loss of a loved one and

· 2) it’s hard to prove real emotional distress

· Reckless element: illogical b/c the drafters wanted less liability through this tort

· Extreme and outrageous conduct: hardest element to satisfy

· ^designed to filter out petty complaints and ensure the emotional distress is genuine Policy: let’s avoid litigation unless people are truly distressed

· Chanko v. ABC: family members saw a broadcasting of their father die at the hospital and sued for IIED – court held the actions of ABC weren’t extreme and outrageous enough b/c the names weren’t there and the decedent was only on screen for 3 min

· Factors to consider for extreme and outrageous conduct:

· 1) relationships (power imbalance or vulnerability of the victim)

· 2) repetition (if you did it once it might not be extreme and outrageous but done continuously it is)

· How to prove extreme emotional distress:

· Did they seek medical help?

· Could the conduct result in the severe distress that the Ps are claiming? (jury judgement)

· NEW RULE: mere insults are not extreme and outrageous

· Exception: carriers and innkeepers who insult are being extreme and outrageous

· HYPO: passenger tells train conductor he only wants to pay ½ now and ½ when they get there and conductor says he’s a lunatic and he’d give the passenger a black eye if he was off duty is this an IIED? – not normally b/c insults aren’t sufficient for extreme and outrageous but a carrier doesn’t get this privilege 

· 3rd party IIED; who can sue?

· 1) immediate family member parents, kids, spouses ect.. who…

· 2) is present at the time of the IIED

· HYPO: if D beats up Ps father can P recover? – yes because P is an immediate family member who was present at the act

· Exceptions to present requirement:

· 1) terrorist attacks: they are by their nature aimed at 3rd parties so presence is irrelevant

· 2) child molestation: parents that learn of their kids molestation

· 3) Immediate aftermath (split jx): showing up immediately after the events occurred counts as presence ie: seeing blood from the recent killing of your family member

· 4) sensory and contemporaneous awareness: being in the other room or on the phone w/the victim counts as presence

· ^policy for the exceptions: we can tell the exceptions are still extreme for the 3rd parties
Defenses to Intentional Torts
· Privileges def: defenses
· 1) privileges don’t usually change the elements of the prima facie case, they’re separate facts which justify a tort

· 2) burden of proof is on the D

· HYPO: you’re privileged to commit an assault (like on a trespasser) but you accidentally cause a battery, are you entitled to transfer your privileged intent onto an unintentional accident? – yes, transferred intent works in that scenario (Brown v. Martinez)
· Reasonableness for privileges:

· Degree of responses is important; a lot of it. Is about proportionality which isn’t the case for initial torts

1] Self Defense
· 1) can a person defend himself? – yes

· 2) when? – harm is imminent

· 3) how much force can be used? – proportional/reasonable force

· 4) What facts determine whether self-defense is allowed? – force used by P

· 5) How do we determine what is reasonable force? – jury decision

· Rule for self-defense: Can use proportionate force when harm is imminent

· Grimes v. Saban: FB post lead to fight b/w friends were facts were in dispute about who initiated – Court remanded b/c there were facts to suggest that D used reasonable force against imminent threat of harm
· When can you use deadly force? – when someone is using deadly force or force that would cause SBH against you

· NEW RULE: can’t retaliate; that would be unreasonable

· NEW RULE: insults are not sufficient to use force against

· ^exception: provocation through words

· HYPO: does yelling in someone’s face grant a self-defense to push that yeller away? – yes, if the harm is imminent b/c it appears there will be a battery soon (question for the jury) then pushing away would be reasonable force 

· NEW RULE: no duty to retreat; can stand your ground

· Initial batterer

· Does not have a right to come back w/force after their victim defends themselves w/proportional force

· ^exception: if victim uses excessive force in defending herself then the initial instigator can use self-defense (excessive force will lose a victims right to self-defense)

· HYPO: If initial force of A is reciprocated w/greater force by B can A use self-defense? – yes b/c B would’ve committed a battery and A can use self-defense against it

· Escalating fight: you won’t lose the initial battery claim and each use of excessive force is another battery

· Making a mistake in defending yourself: still entitled to a self-defense so long as the mistake was reasonable

· HYPO: you get into an altercation at a bar and think you see the guy coming up from behind you outside of the bar so you turn around and throw a punch but it turns out to be a cop, are you entitled to self-defense? – yes, as long as the mistake was reasonable
· Defense of others: you are allowed to defend others

· (split jx) on whether you still get a self-defense for a reasonable mistake (person your defending isn’t entitled to one) OR if you must be right, defending a victim

2] Defense of Property
· Difference b/w defense of property and s-d: there is a remedy for a real property violation but not an adequate remedy for a personal injury

· 1) can you defend property? – yes

· 2) can you use force? – yes

· 3) How much force can you use? – proportional/reasonable force

· ^property owners are prohibited from intentionally injuring a trespasser by means of force that either takes life or inflicts SBH

· 4) Must the defender request the intruder to leave? – yes (don’t have to make that request for s-d) 

· ^exception: if trespasser is threatening force then you don’t have to make the request

· 5) when can you inflict harm on a trespasser? – must start w/reasonable force but when their response threatens you then you can increase your force (ie: your response turns into self-defense)
· RULE: Can defend property w/proportional force so long as you first request that the intruder leave (*and the trespasser has no right to resist)
· Exception: don’t have to make request if intruder is threatening force ie: warning has to be feasible
· HYPO: if an intruder is 15 feet away w/a knife what can you do? – have to ask him to leave first b/c you haven’t really been threatened yet, then you can use reasonable force 
· NEW RULE: property owners are prohibited from intentionally injuring a trespasser by means of force that either takes life or inflicts SBH

· ^exceptions:
· 1) can use deadly force inside the house if your life is threatened; just not to protect property

· 2) can put trespassers in apprehension of force that you can’t actually use

· Brown v. Martinez: LL tries to warn trespassers but accidentally shoots one while shooting in a different corner of his farm – court holds LL was entitled to assault to protect his property but not battery and transferred intent doctrine makes the battery available 
· HYPO: if someone is climbing through a window into your bedroom what force is appropriate? – can use deadly force b/c your life is at stake

· Spring guns: b/c they act automatically they are never appropriate, even when the owner is in the house, b/c they don’t consider the circumstances and are against policy
· Katko v. Briney: D sets up a spring gun after numerous burglaries and it hurts a burglar – court says no defense of property b/c can’t defend property with lethal force

· (split jx) Ability to recapture real property:

· If someone has already been on the land then some courts say you need to get a court order to remove them; other courts say you can do it w/reasonable force

3] Defense of Chattels
· 1) merchant can recapture a stolen chattel

· 2) must be in “hot pursuit” (applies for both defense of chattels and merchants privilege)
· 3) otherwise privilege ends and must call the police

· 4) If merchant is wrong using force to retake the chattel then no privilege

· ^exception: shopkeepers’ privilege

· RULE: a merchant can recapture a chattel w/reasonable force so long as he is in hot pursuit of the thief and is correct in his assumption
· Shopkeepers privilege R2. 120A: shopkeepers are given the privilege even if wrong

· Elements:

· 1) reasonable belief

· 2) detain on the premises for reasonable investigation

· ^shopkeeper can’t be sued for an intentional tort even if he is mistaken

· Gortarez v. Smitty’s Super Valu Inc.: Shopkeeper had a hunch that kids were stealing and a security guard put one of them in a headlock in order to search him – court remands for further fact finding on reasonableness of search for false imprisonment possibility

· Premises = immediate area of the store; so shopkeepers can search people right outside of their stores  - we agreed this was irrelevant as long as hot pursuit right?
· Force used to recapture the chattel:

· Shopkeepers can use reasonable force in searching the thief; otherwise the privilege is useless

· Can also use apprehension of deadly force to recover the chattel (but not actually deadly force)`

· Detaining the prospective shoplifter:

· The prospective shoplifter does not have the right to leave during a search and the shopkeeper can use proportional force to detain him
· HYPO: if you are searching unreasonably what torts are you committing? – possibly battery and false imprisonment; somebody else could have the privilege of defense of others to jump in and stop your search b/c you lost your privilege

4] Privilege of Discipline
· 1) parents have the privilege to discipline through force and confinement w/in limits

· ^courts are concerned about intruding on parental rights

· 2) Others: teachers/school bus drivers have the same privilege but is much more limited/narrower than parents privilege

· HYPO: Bus driver tells unruly kids he’s driving to the police station (false imprisonment) and one kid jumps out of the window and is killed, does the bus driver have the privilege of discipline? – yes, as long as taking them to the station was reasonable

5] Consent Defense
· Overarching theme:

· Can the person understand the nature and consequences of consenting

· HYPO: is it a battery if a football player tackles a mascot? – yes, b/c of no consent

· Rule: D can rely on the reasonable appearance of the circumstances; internal feelings won’t break consent

· HYPO: 2 people make out and a touch brakes the girls neck, girl says she was revolted by getting touched, was consent revoked? – no, circumstances indicate that she was giving consent and internal feelings won’t break the consent
· Consent as a defense:

· Even though knowledge of someone’s consent won’t give you the intent to commit a tort, we still consider consent a defense rather than an element of the prima facie case

· 3 Parts of Consent

· 1) Capacity to consent

· How can you enter into consent? (3 ways)

· 1) expressly: orally or in writing 

· 2) consent through actions (ie: lift arm up for shot)

· 3) impliedly: consent implied by law (ie: emergency doctor)

· An issue if there’s an inequality in the relationship/power dynamic

· Relationships where capacity to consent is an issue::

· Employer to employee (arguable b/c so many people meet at work)

· HYPO: does a prisoner have the capacity to consent w/a guard to have sex? – no, b/c of the power dynamic

· Minors ability to consent:

· Need to really understand the consequences/risks in order to give valid consent

· Can only consent to a number of touching’s that are appropriate to their age (ie: rough housing, hugging)

· Incapable adults::

· Unable to appreciate the consequences b/c of their mental handicap

· Substituted consent: court procedure where someone can give consent on behalf of someone who is unable to 

· Alcohol’s effect on consent: Sliding scale

· Degree of drunkenness is like a sliding scale which the person reaches a point where they don’t understand their actions and can’t give valid consent

· HYPO: what if both people are drunk? – then go through the prima facie case and determine if intent is an issue

· Statutes intended to protect a class from consenting:

· Child labor in the workforce (consent not valid unless you meet the term of the statute ie: parents permission)

· Child tattoos 

· 2) Scope of the consent

· Rule: exceeding the boundaries of consent will give you no defense

· 1) geographical limits: ie: left ear operation but you do it on the right ear

· 2) temporal limits ie: base of the snow fence?
· 3) conditional limits ie: consent on the condition that only a female doctor sees me

· Liability when some consent is given: liability is only for what exceeds the scope of the consent (ie: bush-league moves in a fight)
· Extended consequences and scope of the consent:

· Only use extended consequences doctrine when the action is w/in the scope of consent

· HYPO: Doctor operates on wrong disk in Ps back is this a battery? Yes, b/c no consent in a single intent jx, can’t prove purposeful harmful contact in dual intent though

· HYPO: D bit off the Ps knuckle during a fight, was there consent to the biting? – no the consent to the fight didn’t encompass the biting b/c it’s reasonable to expect your finger won’t be bitten off during a fight

· HYPO: blood transfusion gone wrong gives P aids does he have cause of action? – yes b/c only consented to appropriate blood

· Implied consent for surgery: if an unexpected but related circumstance arises the doctor can operate on it so long as it is in some connected fashion to the original consent

· HYPO: P consents to appendectomy and while operating the doctor pops a cyst that was in there, can P sue for battery? – no, b/c the unexpected operation was in connection w/the original consent
· Emergency situations/implied consent: doctors have implied consent in emergencies when they must act now and can’t wait till later to get consent b/c necessity is now

· ^exception: people have the right to refuse lifesaving operations

· HYPO: guy comes in unconscious and needs a blood transfusion but has a bracelet saying “no blood transfusions” does the doctor have implied consent to operate? – no, this bracelet indicates a refusal by the patient 

· Treatment of medical consent cases

· Can sue for either

· 1) battery

· 2) negligence (more common)

· If doctor doesn’t fully disclose the risks of the operation then your consent is invalid b/c it’s uninformed

· 3) Effectiveness of the consent; law may not award consent in each situation

· 1) incapacity: ie: person consenting doesn’t understand the risks

· 2) statute disallows consent ie: child labor laws

· 3) fraud, misrepresentation, coercion ie: STDs

· 4) consent can be revoked at any time ie: yes doesn’t mean yes forever

· Lack of vital information: need informed consent
· Before consent can be valid you need all of the pertinent information to make it valid ie: can’t omit material information prior to getting someone’s consent

· Material information vs unimportant fact: something that would impact a person’s decision to give consent vs something that wouldn’t
· HYPO: is giving someone aids through consensual sex a battery? – yes if you were substantially certain that you had aids and the partner was not; no intent for battery if you didn’t know though

· Lying to get consent:

· Affirmatively misrepresenting a key fact that would be material to the consent makes the consent invalid

· Can you consent to crimes? Big (split jx) Get correct definitions; looks illogical
· Majority: consent to a crime doesn’t bar a tort suit (If you recognize a consent to a crime shouldn’t that bar a suit for battery?
· Minority/R2d: can’t consent to a crime so tort suit is barred

· HYPO: illegal boxing match injures fighter and he sues for battery what result? – majority can sue; minority can not

6] Public Necessity (defense to property torts – prob could use for battery too)
· Complete defense for torts of trespass to chattels/conversion/trespass to property

· Ie: must burn down a house to save neighboring homes

· All that is required is apparent necessity:

· Apparent necessity = as long as the necessity is apparent then it will work even though you were wrong

· Standard for determining apparent necessity:

· D must have acted in good for faith for the public necessity 

· Surocco v. Geary: fire department burned down Ps house in order to stop spread of fire but P said he could have gotten more goods out – court holds the burning was done in good faith and the necessity was apparent so no recovery b/c public necessity defense

· HYPO: police use excessive force to stop robbers, is there a claim against the police (trespass to chattels/conversion)? – no, unless you can show there was no apparent necessity for the use of such force

· (Split jx) reimbursing individuals that suffered harm b/c of public necessity:

· b/c society got the benefit from the individuals loss it might be reasonable for society to reimburse the individual

· Majority/CA: no recovery for an individual who is impacted by actions taken for public necessity

· Minority: recovery from the state in certain situations

· Police torts: police can’t be held personally liable b/c they are acting in the public’s interest so you have to sue the public entity (government)

· ^contrast general torts: tort feaser is the one who is liable

7] Private necessity

· Private necessity > defense of property

· ^policy: we value lives over property

· HYPO: LL forces boat and passengers off of land when a storm is brewing and they get injured; P bring suit for battery, and conversion to boat; LL claims defense of property; P claims private necessity who wins? P b/c private necessity supersedes defense of property and therefore P gets a battery and conversion claim

· Bringing the necessity upon yourself:

· No private necessity defense for bringing the need of the necessity on yourself b/c the whole point is to get out of unavoidable harm

· Damages caused by your private necessity: 

· Must pay for the damage you caused b/c otherwise you’d be getting an unjust enrichment; even if the risk you took didn’t pan out
· Vincent v. Lake Erie Transportation co.: Boat couldn’t leave the dock b/c of a big storm and did great damage to the dock – court holds private necessity to the tort of trespass to chattels (so no punitive damages possible) but boat owner still has to reimburse the damage to the dock b/c of risk taken to save boat

· Compare public necessity: generally no reimbursement for harm suffered

· HYPO: you leave your boat on a dock during a storm and it destroys the dock and your boat gets destroyed, will you have to pay for the dock? – yes b/c the risk you took trying to save your boat is what you have to pay for

· HYPO: is a good Samaritan walking by who ties up a boat to a dock during a storm, and the dock gets destroyed, liable for the damage to the dock? – yes, but he’d have a claim against the boat owner

· Going onto someone else’s land: you can recover your own personal property from another’s land under the doctrine of private necessity
· Recovery: private necessity is an incomplete privilege (soo you owe recovery to damage you created)
Negligence
· Negligent = acting unreasonably (P or D can be negligent)
· HYPO: can a 3-year-old act negligently? – no b/c they aren’t capable of acting reasonably

· Negligence overview:

· Negligence is overt conduct that creates unreasonable risks that a reasonable person would avoid; the risk of harm is unreasonable when an RPP would avoid conduct that creates the risk; and negligence isn’t a state of mind but rather a failure to come up to the specified standard of care

· How can one be capable of reason?

· Must be able to foresee consequences in order to act unreasonably (5-year old’s can do this but not 3 year old’s) 
· Contributory Negligence:

· P’s negligence – old rule used to be there was no case when a P was contributorily negligent

5 Elements of Prima Facie case for negligence

· 1) Duty

· 2) Breach of Duty

· 3) Actual Cause

· 4) Proximate (legal) Cause

· 5) Damage

Breach of Duty 
· Duty: D has a responsibility (duty) to act reasonably

· Breach of Duty: essential meaning of negligence (you’ve acted unreasonably)

· RPP test: determines if there was a breach

· Amount of Care: differs based on circumstances

· Standard of Care: reasonable care (standard for all negligence cases)

RPP standard: test = what would’ve the RPP have done under the Ds circumstances?
· Reasonably prudent person is always the standard of care

· Stewart v. Motts: auto repairmen poured gas which exploded and burned P, P wanted heightened standard of care b/c of the dangerous activity – court says no, standard of care is always the RPP standard so no higher degree jury instruction
· RPP is just a construct; not a real person

· Amount of care: can change based on the proportionate danger (jury determination and lawyers argue the circumstances)

· HYPO: tossing a book vs tossing a baby – amount of care varies from grabbing those 2 things but standard stays the same

· What jurors must do:

· 1) figure out what a RPP would do in the circumstances

· 2) compare the D to see if he acted in kind with the RPP

· ^if RPP and D meet up then the D didn’t act negligently – if RPP and D differ then there is negligence

· Negligence is conduct so the D can be negligent either through an act or omission to act so long as the conduct of the RPP is alternative to Ds conduct
· Circumstances of the RPP

· RPP test is both a partial subjective and objective test

· Minimum objective standards but Ds characteristics go on the RPP (RPP will be a mirror of the D except for minimum common sense and will be sober)

· Internal: The D’s circumstances (people differ)

· External: What’s going on around the D when the action occurs

· HYPO: P w/impaired vision tripped over a raised concrete slab; was P contributorily negligent? – yes, the RPP has the same visual characteristics as the P and thus P must use more care b/c their risk has changed so the amount of care they must give increases **point is the RPP that has the vision problem has to take more amount of care  
· RPP test for disabled people:

· Attach the disability onto the RPP and then determine if the (P/D) was negligent – the amount of care will increase b/c their disability creates a greater risk

· ^exception: mental diseases

· RPP has physical characteristics of the D

· HYPO: driver w/superior memory goes down a narrow road that she hasn’t been down in 10 years; driver should remember a turn but doesn’t and crashes, does the RPP get her superior memory? – yes, we give the RPP the superior memory and therefore the D was negligent b/c D acted unreasonably

· RPP has a minimum amount of knowledge and common sense:

· The RPP knows basic facts that everyone should know b/c of common sense (ie: gravity, 12 months a year, that paint thinner is flammable, tires need to be replaced)

· HYPO: D lights cigarrete around paint thinner that explodes but D truly doesn’t know that paint thinner is flammable, should the RPP have Ds stupidity? – no, the Ds knowledge was below the common sense that we expect so D is negligent
· ^policy: shouldn’t justify stupidity

· ^problem: no subjective analysis for people below the minimum threshold

· RPP superior experience:

· Experience is given to the RPP when determining if D acted reasonably under the circumstances ie: a mechanic will have an RPP w/a knowledge of cars

· Circumstances not given to the RPP (including stupidity)

· RPP doesn’t get an inebriated state when D is drunk

· NEW RULE: intoxicated person owes same amount of care as a sober person (b/c they got themselves intoxicated)

· No auto liability for being drunk either though (diff than crim law)

· ^If a D is driving drunk but would have crashed if sober then he’s not negligent and drunkenness doesn’t hurt his case

· RPP doesn’t receive mental diseases that impair a Ds reason
· ^so RPP still has ability to reason even though D doesn’t have the same ability

· ^problem: these Ds aren’t at fault for their actions b/c they can’t control them (also logically inconsistent b/c 3-year-olds aren’t held to higher standard than what they’re capable of)
· Policy reasons not to give RPP mental diseases:

· 1) allocates loses to those who were injured

· 2) provides caretakers w/incentives to restrain

· 3) avoids administrative problems in assessing disabilities

· 4) **removes temptation to fake disabilities

· 5) forces disabled people to think twice before entering real world

· Exception to mental disease rule:

· Caretakers that are harmed by a mentally deficient patient won’t be able to recover b/c duty of care is a one-way street from the caretaker to the patient

· Creasy v. Rusk: D w/Alzheimer’s attacks his caregiver and court must decide what standard of care the D gets – court doesn’t lower standard of care b/c of the Ds disease but does allow the D out of liability b/c a caregiver gives consent to contact w/mental patients

· Elderly standard of care:

· Elderly people are treated the same as any other adult (obj) 

· ^so it could be a standard that they can’t meet

· Child standard of Care: (very subjective) (anyone under 18) – (rule of 7s gives you a cut off for no liability – and then middle range you apply the child standard)
· Bottom line cut off ages for finding negligence

· Majority of states (and restatement) says that a 5 or younger child can’t be negligent b/c no ability to reason

· 5 characteristics given to the RPP 

· 1) age

· 2) intelligence

· 3) maturity

· 4) training 

· 5) experience

· ^gets rid of the minimum standard of knowledge and common sense of the RPP

· Let’s jurors look very specifically at the child and judge him subjectively based on his own reasonableness; RPP mirrors the child D

· Policy of subjective child standard

· Their maturity levels vary greatly and it’s unfair to hold a child to a standard they can’t meet; also, their potential for causing injuries is less

· Exceptions to child standard of care:

· Engaging in 1) adult activity OR 2) inherently dangerous activity

· ^either of these will get the child an ordinary standard of care

· Stevens v. Veenstra: 14 year old D crashed when taking a driving course to get his license – court doesn’t give child standard of care b/c the activity is both an adult activity and inherently dangerous despite only children participating in it
· HYPO: is a child that hits someone w/his tricycle entitled to a child standard of care? – yes, b/c it’s not an adult activity or inherently dangerous

· HYPO: if a child hits someone w/a golf cart does he get a child standard or exception? – child standard b/c golf carts aren’t inherently dangerous

· Probability of harm:

· Risk involved changes the amount of care required

· Sliding scale of care:

· Less risk = less care required

· More risk = more care required

· ^ie: conduct of disabled people must be reasonable in light of their known disability, which is treated merely as a circumstance under which the RPP acts

· HYPO: what if there is no risk? – then no possibility of negligence b/c no duty to protect anyone from risk

· Sudden Emergency: (Split jx)
· Minority/trending: no emergency instruction
· Majority/old: give emergency instruction so long as D didn’t bring emergency upon himself
· Posas v. Horton: P had to stop her car immediately to avoid a jaywalker and the D behind her rear-ended her and wanted a sudden emergency doctrine – court holds minority ruling and says D gets a sudden emergency instruction b/c didn’t have time to react

· Ask if D acted as an RPP would in the face of the emergency

· Sudden emergencies limit RPPs ability to gather info and make a rational decision

· Lack of time in a sudden emergency:

· With more time the RPP will 1) gather information and 2) make a rational choice (instead of acting on an impulse)

· Sudden emergency instruction is superfluous:

· It’s unnecessary b/c the existing standard already covers it since an emergency is a circumstance

Question of Unreasonableness:
· Generally an issue for the jury

· 2 exceptions

· 1) when the evidence is so overwhelming that as a matter of law we have to rule this way (ie: 100 witnesses say light was green and 1 says he doesn’t know; this is VERY rare)

· 2) court will specify what reasonable conduct is instead of the jury when a rule of law governs recurring, generic fact patterns

· Rule of Law: (not a whole lot left)

· Replaces the jury’s decision on what the RPP looks like (judge made rule)

· Ex 1 (overruled)

· “range of lights” rule – must be able to stop at night w/in your range of lights otherwise you’re negligent (overruled in Chaffin v. Brane)

· Chaffin v. Brame: P got blinded by another cars brights and vered off and hit a truck w/o it’s lights on – court overturns range of lights rule so jury was allowed to decide if P was contributorily negligent or not by not stopping

· Ex 2 (overruled)

· “stop look and listen” rule – need to do that before a train track and if you’re not sure you need to get out

· Ex 3 (still in place)

· “glaucoma test” – must check for glaucoma as a doctor otherwise you’re negligent

· Why there isn’t a lot of rules of law left

· 1) tough to categorize

· 2) don’t work very well b/c torts is so fact heavy

· Negligence per se (split jx)
· Def: jury must find party was negligent if the statute was violated
· Exception: the statute is excused

· (split jx)

· Majority/CA: violation of statute is negligence
· Minority: violation of statute is showing of negligence

· ^occasionally majority and minority are mixed based on whether the violation was of a statute or regulation

· Martin v. Herzog: D hits a buggy that didn’t have it’s lights on and statute says you’re negligent w/o your lights on – court says jury can only decide if the P violated the statute, then he’s auto negligent

· Negligence per se statutes:

· They are criminal statutes, ordinances, and regulations (some courts don’t apply negligence per se to regulations) which say nothing about their use in torts; it is the courts that determine that they’re applied to torts

· ^policy: honors legislative judgements on promoting public safety

· 3 Part Test for determining when a statute will be used to determine negligence per se: (class of persons type of harm)

· 1) statute/ordinance/regulation must clearly define the required standard of conduct (needs to be a specific description of what the RPP would do so jurors can easily compare it to what the D did)

· 2) P must be a member of the class of persons that the statute is meant to protect

· 3) Must be intended to prevent the type of harm the D’s act caused

· 1) is the statute specific?

· 2) what class of persons is it trying to protect?

· 3) what type of harms (risks) is it trying to prevent?

· O’Guin v. Bingham County: kids playing in an unattended landfill are killed when it collapses in on them, parents want a negligence per se based on the statute – court says yes, b/c it was meant to protect trespassers in landfills by putting up a barricade

· The three-part tests gives courts great flexibility to interpret statutes in ways the legislature didn’t intend (legislatures didn’t write these statutes for civil violations anyway)

· How to determine if something is negligent per se?

· Analyze the statute as if it’s elements of a tort; 1) specificity 2) class of people 3) type of harm

· Exception to negligence per se: licensing statutes

· NEW RULE: no negligence per se for licensing statute violations – just use the RPP test

· HYPO: if you get pulled over and your license is expired by 1 day should you get a negligence per se ruling? – no, courts wont’ use negligence per se for licensing statutes

· NEW RULE: Ps can argue both negligence per se and RPP standard
· Don’t have to pick one and could say you should win under both

· Exceptions: excuses to negligence per se (5 main ones) don’t follow the statue if either… (rrise)
· 1) the violation is reasonable b/c of the actor’s incapacity

· 2) he neither knows nor should know of the occasion for compliance (ie: brake light goes out)
· 3) he is unable after reasonable diligence or care to comply

· 4) He is confronted by an emergency not due to his own conduct

· Getchell v. Lodge: D had to swerve out of the way to avoid a moose and hit P, P wanted negligence per se based on a statute to not drive in the other lane – court grants excuse to D so no negligence per se b/c it was both (4) an emergency situation and (5) compliance w/the statute would’ve caused great risk 
· 5) compliance would involve a great risk of harm to the actor or to others

· Policy behind allowing excuses:

· Statutes specifying negligence make courts nervous b/c fact patterns are complicated and the statutes weren’t even made for torts, so we should only use them as guidance

· Examples of excuses:

· My tail light just went out

· Walking w/traffic rather than against b/c there’s no cars on the side I chose even though it’s illegal

· Burden of proving the excuse:

· On the one raising it (usually the D) – burden of showing negligence per se is on the P

· HYPO: D is driving slowly in the left lane w/P as his passenger; statute says slow driving cars must drive in the right lane unless too do so would cause danger; there are no cars driving in Ds direction but a car in the opposite direction crosses the center line and hits D and P is injured; can P sue for negligence per se? – have to analyze the statute to determine if P (passenger) was a class of person who was meant to be protected from the type of harm (swerving cars)

· Can you apply negligence per se to children?

· No, unfair to children b/c the younger they are the less likely they will know the law - can still be introduced as evidence of negligence if the statute seems intuitive

· Is it an excuse to say you didn’t know the statute?

· No defense against negligence per se for not knowing the law (presumed to know the law)

Reasonableness of Conduct
· 1st step: Evaluating Risk

· Foreseeability of harm in a conduct should alert a reasonable person to avoid the conduct

· Pipher v. Parsell: shotgun rider grabs stearing wheel as a joke twice and another passenger is injured – court says driver could be found negligent b/c second grab by the shotgun rider was foreseeable

· No foreseeability = no negligence

· NEW RULE: other people’s negligence is frequent enough to be foreseeable; so an RPP designs to withstand their negligence (ie: car crashes are foreseeable)

· Foreseeability def:

· Foreseeability isn’t used literally b/c technically anything could be foreseeable

· Unforeseeable: risk that you could have seen but would be so small that you didn’t need to act on it (can’t be found negligent when a risk is found unforeseeable b/c a RPP doesn’t act on unforeseeable risks)

· Risk Def:

· Probability of a harm occurring

· HYPO: P unlocks gas which was broken a bit and a spark lit up which blew up in Ps face, this occurrence was very unlikely, was the gas dealer negligent? – even though the probability was low the magnitude of harm was great and therefore D could still be negligent

· Magnitude of harm vs. likelihood (sliding scale)

· A very high risk of harm requires less likelihood in order to be found negligent which goes the other way as well

· If both the likelihood and magnitude are great then you could find D was reckless or even substantially certain

· HYPO: P is hammering for D w/o goggles and a bolt shoots up and takes out Ps eye, was it negligent that D didn’t give P goggles? – yes b/c probability P would lose his eye was low but the magnitude of the harm was great

· ^if P was blind in one eye the probability is lower that he’d lose the other eye and therefore may not be negligent

· 2nd Step: Evaluating Alternatives

· Costs and benefits analysis for determining reasonableness:

· Costs are taken into consideration for reasonableness analysis (otherwise we’d all be driving tanks to maximize safety)

· There are limits on what we expect people to pay for safety; the law accepts injuries and doesn’t label Ds conduct as negligent simply b/c greater safety was available

· Bernier v. Boston Edison Co.: cheaply constructed pole crashed into the Ps – court says it was not a reasonable to chose the safer pole b/c they were both reasonably priced and it was foreseeable that this would happen b/c these poles fall down often (doesn’t matter if D knew about the other pole, only analyze conduct of D)

· HYPO: construction co uses more dangerous materials in order to save costs and they know they are dangerous; employee and guy delivering pizza on the site get injured who can sue? – not employee b/c of workers comp; and pizza guy can’t sue for battery b/c knowing on avg people get injured isn’t sufficient for substantial knowledge; pizza guy also fails negligence claim b/c benefits of using steel outweigh the cons

· HYPO: guy lets garage burn from mower instead of trying to push it out; did he choose the appropriate alternative? – calculate harm to garage (80%), damage would be 10k to garage, then calculate harm to person (20%), damage would be 100k to the person therefore after multiplying the damage to the garage was 8k and damage to the person was 20k so he picked the right alternative letting the garage burn

· Assessing alternatives:

· If a D is negligent for not choosing an alternative then that alternative posed less risk than the chosen decision

· Reasonableness of alternatives formula:

· B < P x L = negligent

· B = burden of adequate precaution

· P = probability of harm

· L = magnitude of the harm
· United States v. Carroll Towing Co.: D let a barge break away and it was destroyed, D didn’t have a barge on board that could’ve saved it – after using the formula the court concluded that it’s not reasonable to not have a bargee on board at all times and the bargee didn’t have a good excuse for being off for so long so D loses

· NEW RULE: will allow a risk so long as the excuse is good (utility of taking the risk)
· Indiana Consolidated Insurance Co v. Matthew: Lawnmower flames up and instead of pushing it out of the garage D decides to call the cops, insurance co wants to sue b/c that was an unreasonable choice – court says that risking injury to himself would’ve been a greater harm than what would occur to the garage and therefore the D made the right choice
· When cost of avoiding the harm is less than the injury than an RPP would take on the burden of adequate precaution to avoid the injury – if equation is flipped than RPP takes the injury
· ^problem with reasonableness of alternatives formula – not enough adequate info to calculate the risk x probability of the risk; even though it’s not a practical formula it is the core of the negligent analysis

· Could apply B > P x L to intentional torts. But P would be very high b/c of intent and B would be very low b/c you could just not commit the tort

· Juries do not get the formula but P will argue the risk was high and burden of precaution was low

· Alternatives to reasonableness of alternatives formula:

· 1) could ask juries to intuitively determine if something is negligent

· ^will inevitably bring in the formula’s factors in their own deliberations

· 2) solely by statutory prescriptions such as speed limits

· ^Not enough statutes for every situation; and we need to build in excuses for it b/c they’re not perfect

· 3) hard and fast rule by judicial precedent

· ^doesn’t work

· 4) by custom of the community or business involved

· 5) by a moral rule, would D have done it to himself?

· ^inevitably bring in the formulas factors

· Lack of knowledge of a safer alternative:

· Courts don’t care if a D didn’t realize there was a safer alternative; only analyze the conduct not the mental state of the D

· 3rd Step: Utility for taking the risk

· There are actions that even though they are risky, are not negligent b/c we don’t want to give up the benefits of the activity

· An alternative that if chosen would lose a social utility (kids running) will not be as influential as an alternative that if chosen no social utility would be lost (stronger poles)

· HYPO: if a kid sprains an ankle in a relay race on the grass are the parents that put on this race negligent? - no b/c the utility of letting kids play is greater than just avoiding the risk of them getting hurt

· HYPO: garbage truck noise startles horse which destroys property, was garbage driver negligent? – no b/c social utility of garbage is great and no way to make it cheaper


Damages for Multiple Defendants
· Common Law System: Pro Rata rule
· Contributory negligence: if P is negligent then P is completely bared from any recovery

· Joint and Several liability: P v. D1 and D2

· P can collect from either D;

· Limitation: can collect total amount from either D or a combination of the two but can’t collect more than you’re owed

· Contribution:

· When D1 pays more than his amount due, D1 can get back part of what they’ve paid from D2

· Pro Rata Rule (only common law)

· Ds split the cost proportionately based on how many Ds there are

· Ie: 2Ds = 50% split; 3Ds = 33% for each

· ^common law had no other means of splitting the %s
· Insolvent or Immune Ds

· Then the other D would have to pay the entire amount and couldn’t get contribution

· HYPO: if there’s 3Ds and D2 is insolvent; D1 is sued for everything, how much $$ can D1 get from D3? – still only 33% b/c that’s D3s pro rata rate; (sucks for D1)

· Modern Law System: Comparative Fault
· Comparative Fault: 
· Parties Negligence is calculated into %s which they owe (replaces pro rata rate)

· Juries decide the parties % of fault

· Contributory Negligence:
· If P is contributorily negligent P gets a partial recovery; Ps % of fault is subtracted from the otherwise full recovery (ie: if P was 20% negligent than he can only recover 80% from D)

· Ps will never get 100% recovery regardless of system or jx

· When Ps fault gets to 50%; some state will not allow any recovery

· (split jx) Recovering damages (CA is a combo of both jx)
· Several Liability (majority); Ds prefer
· Rule: Each D is only liable for their % of fault: and P can only recover from each D based on their %

· There is NO CONTRIBUTION in several liability b/c everyone just pays what they owe and nothing more

· Ie: D1 is 20% at fault and D2 is 80% at fault; P would have to sue both of them to get 100% of damages

· Insolvent/Immune Ds:

· P can’t recover from them so there’s no point in taking them to court

· Joint and Several Liability (minority); Ps prefer
· Rule: can collect any and all $$ from any of the Ds

· Contribution:

· Seek contribution from other Ds to get back to your comparative % of fault

· HYPO: in a comparative fault system that has retained joint and several liability, can you overpay as a D? – yes, P can goo after full recovery from any D and then you’ll just have to seek contribution

· HYPO: what if one D flees the state to avoid trial? – jury still needs to calculate what % of fault that D was at

· HYPO: P = 0%, A = 75%, B = 25%, damages = 100k; how much money must A and B pay under common law, comparative fault? – under common law both A and B could pay any amount and seek contribution to their pro rata rate (50k); in comparative fault it would depend upon jx; in several liability both Ds could only pay their %s, in joint and several either D could pay any amount and then seek contribution up to their % of fault
· HYPO: P = 10% at fault, D1 = 90% at fault, damages = 10k; how much can P recover? – at common law P could recover nothing, in comparative fault Ps 10% would be subtracted from the damages so could only recover 9k

Proving Minimum Facts to Show Negligence 

· Specific act requirement:

· NEW ELEMENT OF RPP TEST: P needs to prove a specific act in order to apply the RPP test 

· Santiago v. First Student Inc: P vaguely remembered a school bus crash but didn’t have any witnesses or whether the bus driver was some sort of negligent b/c she didn’t remember the circumstances since she blacked out – court holds not a specific enough act to apply an RPP analysis to
· Exception: res ipsa loquitur 

· Ps must actually 1) allege a negligent act; 2) prove enough facts so that the negligent act could be found by a jury

· HYPO: if there’s no proof that the Ds negligent act caused the injury to the P then what has the P failed to do? – P has failed to state a claim

· There needs to be sufficient evidence to show a specific negligent act so we can compare it to the. RPP

· ^need specific act to determine what the risks and alternatives were and then compare it to what the RPP would’ve done

· HYPO: if a child gets hit in the street and nobody sees the accident, road is 30 feet wide and in clear weather, was there a specific act to prove negligence? – P would argue that D should’ve seen the kid b/c it was a clear day, however there wasn’t enough evidence of facts/circumstances to show that D could’ve seen the kid and stop the car

· HYPO: On a dark night P runs into a utility pole box which was only a few inches from the sidewalk; are these enough facts to hold company negligent in the placement of the pole and it’s design? – Yes, b/c might be a foreseeable risk to put a box at that height with sharp corners; probability of harm is high, amount of harm is high, and utility of placement is low

· Conflicting evidence:

· Upchurch v. Rotenberry: exercise in conflicting testimony about a D who ran into a tree at night and killed Ps son, D may have been drunk and may have had to avoided an animal but she didn’t remember anything and no eyewitnesses – court says it’s up to the jury to decide which disputed facts are true

· Jury has the right to decide what witnesses are credible and what facts they’ll consider

· Equipoise: evidence that is a 50/50 split

· If the jury finds the evidence to be equal on both sides then the P loses b/c P has the burden of proving the elements of the tort to a preponderance of the evidence (51% and above)

· HYPO: if there’s no proof that the Ds negligent act caused the injury to the P then what has the P failed to do? – P has failed to state a claim

· Expert testimony

· Needed when knowledge is out of the realm of an ordinary person ie: medical cases

· HYPO: car skidded 129 feet before hitting the P; what else would you need to know if the car was driving too fast (negligently)? – would need an expert testimony to instruct jurors how fast you’d need to be going to be able to skid for 129 feet

· Pre-trial motions

· Ds motion for a non-suit – after hearing all the evidence there is still not enough for P to win; could happen b/c an element isn’t fulfilled by the facts

· Ds motion for a directed verdict – evidence is so great that there is no reason for a jury to deliberate; ie: 50 jurors claimed the light was green but one couldn’t remember so it’s clear that there’s no real decision to be made
· Types of Proof

· Direct evidence – someone tells you of the negligence
· Circumstantial evidence = infer from an act; ie: B happened so A happened

Admissible evidence that isn’t determinative on RPP test

· Store manuals for slip and fall cases to prove the store was on notice

· Customary evidence:

· Customary evidence is admissible as evidence to show breach; treated as evidence of negligence but not negligence per se so juries can use the customs as they like

· The T.J. Hooper: big storm happens and barge sinks and D wants to bring in customary evidence about no barges using radios on their ships – court doesn’t find that custom but says if it was present it would’ve been admitted

· ^exception: 99% of customs will be admissible but a custom may not be admitted if it is blatantly dangerous/bad ie: archaic customs, cost savings customs

· HYPO: P falls down stairs and wants to show negligence in the type of stairs used by showing there is a common practice (customary) to use better stairs, should this evidence be admitted to show what the RPP would do? – yes, it’s admissible as evidence but jury can still decide for themselves
· HYPO: mining co. wants to bring in custom about putting a hole in the middle of a platform b/c P got hurt falling through – court says no b/c that’s not a reasonable custom

· Evidence of complying w/a statute:

· Is admissible but not determinative (would give the inverse of negligence per se b/c D followed the code)
· ^policy – not determinative b/c statutes may be outdated and reasonable people might have taken more care

Inferring Negligence (take facts and infer conduct was negligent)

Slip and fall cases:

· Issues: is there enough evidence of a negligent act to get to a jury; serious proof problems
· Ps burden of Proof: P must prove the foreign substance was there for a relatively long time and a reasonable D would’ve noticed it

· HYPO: D falls on a banana peel and claims that the train company was negligent for not picking it up; banana evidence was still ripe so you could infer that it wasn’t there for long – not enough proof of negligence; if the banana looked old then you could infer it had been there for a while

· How to prove negligence in slip and fall: (all 3 work to prove D was negligent for not picking it up)
· 1) actual notice – store either created or knew of the foreign substance
· 2) construction notice – you should have known it was there

· How to prove constructive notice:

· 1) show there is definitive evidence there was a spill (Ps testimony)

· 2) size of the spill made it visible and riskier

· 3) there was heavy employee traffic in that area

· Thomas v. Cracker Barrel: P slipped and fell at cracker barrel in an area w/a lot of employee traffic and P said the spill was big – court says that cracker barrel was on constructive notice of the spill b/c of where it was and its size even though cracker barrel wasn’t a buffet or anything

· 3) Characteristics of the Shop – function of the shop creates foreseeable messes on the floor (buffet, pizza shop ect..) **change your method of operation b/c that’s the part that is foreseeably negligent
· HYPO: mall pizza shop gives people pizza on paper plates and somebody fell on one was the shop negligent? – yes, the very way the shop was constructed gave rise to foreseeable risks b/c of grease of pizza and paper plates

· HYPO: somebody slipped on a bean in which the manager mopped 2 min right before, is this enough to go to a jury? –court says not enough evidence to get to the jury b/c can’t infer the manager missed the bean while mopping and 2 min is not sufficient to make the manager negligent off of constructive notice (could make the operation argument on how the beans are sold)
· Store Policies/Manuals:

· Wal-Mart Stores v. Wright: P slips at Walmart and tries to bring in evidence of walmarts store policy to define the RPP – court doesn’t allow the manual to define the RPP standard b/c the manual might be a higher standard than the RPP
· Store policies do not define the reasonable person standard

· The admissibility of store policies is up the judge’s discretion

· When store policies will be admitted:

· Could show that the store was on notice of the spill; Ds won’t want the manuals admitted b/c jurors may become prejudicial even though they aren’t supposed to be used for the RPP test

Res Ipsa Loquitur (assumes breach, actual/proximate cause)
· Mere evidence of the accident is enough to find negligence

· Bryne v. Boadle: P only remembers walking and gets hit on the head with a barrel – court says res ipsa loquitur instruction is appropriate b/c Ds business was right by the accident and barrels don’t roll out of stores w/o some form of negligence

· ^very nature of the accident is such that it is not likely to occur w/o negligence

· ^means of proving negligence w/o affirmative evidence so you can still get negligence claim to the jury

· Part #1: Elements of res ipsa loquitur

· 1) accident doesn’t normally occur w/o negligence

· ^common sense determination - if accident does occur w/o negligence than you’d hear about. It on the news more frequently

· 2) Instrumentality that produced the accident must be under the exclusive control of the D

· ^D needs a connection w/the accident

· HYPO: if you get hit in the head w/a chair from a hotel can you use res ipsa? – no b/c the hotel wouldn’t have the exclusive control of their guests

· 3) P can’t contribute in any way to the accident

· ^if 2 is satisfied than it is unlikely that P contributed the accident
· **Modern application of use and control (2) and (3) elements of res ipsa:

· Courts now look at the exclusive control element and Ps contribution in a relaxed manner (so they won’t necessarily bar a res ipsa claim)

· Giles v. City of New Haven: old elevator that D was supposed to be fixing starts to fall on its own and P gets injured trying to jump out, D claims that P was in control so no res ipsa – court adopts new modern relaxed application of control and Ps contribution so P can still recover b/c D was under substantial control of Ps contribution does not bar her from a res ipsa claim

· ^policy: we have comparative fault to lower the Ps recovery instead of taking away the res ipsa entirely

· Proof of res ipsa loquitur

· Res ipsa loquitur is a form of circumstantial evidence (so it allows you to infer negligence)

· Part #2 (split jx) on how to use res ipsa

· 1) res ipsa loquitur allows the jury to infer negligence (ie: same as non-determinative evidence)

· 2) (CA): once you have res ipsa evidence (evidence to satisfy 3-part test) then jury must presume negligence unless D produces some evidence

· ^If D produces nothing than jury must find D was negligent

· ^If D produces something then the presumption is gone and the jury can just infer negligence (back to jx 1)

· 3) res ipsa evidence shifts the burden of proof to the D to prove by a preponderance of the evidence that they were not negligent (makes a difference on the 50/50 cases)

· Overall 2 party res ipsa test

· Part #1: are the res ipsa elements met? if yes…

· Part #2: what jx are we in? (how do we use res ipsa)

· Res Ipsa HYPOs

· HYPO: how do courts determine if a downed power line is the cause of negligence or not? – look at circumstantial evidence and call a ball or strike

· HYPO: steer on the 2nd floor fell down and landed on the P, is this a res ipsa loquitur case? – yes, b/c floors don’t normally fall in b/c of steers

· HYPO: T.V. catches fire, res ipsa loquitur? – no, b/c T.V. wasn’t in the exclusive control of the manufacture and this can occur w/o negligence
· HYPO: finding a toe in chewing tobacco would be res ipsa b/c you never hear about that, therefore doesn’t happen w/o negligence

· HYPO: P goes into dentist office for oral surgery and comes out w/a broken figure? – yes, res ipsa b/c this is unheard of – doctor could come back w/testimony to counter res ipsa

· HYPO: Pepsi can has a rodent in it, can you get to the jury on a res ipsa instruction? – yes, all of the requirements satisfied

· Key features of res ipsa loquitur

· 1) can’t use the evidence in slip and fall cases b/c can’t meet the first element

· 2) use of experts are available to tell juries whether these are standard occurrences ie: medical cases

· 3) D doesn’t need to know what happened and you can still use res ipsa; no superior knowledge needed for D

· 4) modern rule: P can use both res ipsa and bring in specific evidence; old rule: could only use res ipsa

· 5) actual and proximate cause are assumed b/c you don’t know a specific act to compare what an RPP would have done

· Limitations on res ipsa loquitur:

· 1) Res ipsa isn’t a substitute for reasonable investigation

· Warren v. Jeffries: Ds car starts rolling back on its own before the Ps touched anything and one of the Ps had to jump out and got killed – court holds that res ipsa loquitur would be appropriate b/c 1) not type of accident that happens w/o negligence 2) vehicle was still in complete control of D 3) no Ps caused the accident HOWEVER the Ps had the opportunity to inspect the car after to see what specifically happened but they failed to do so

· ^if you have the opportunity to prove what happened you can’t ignore it and then use res ipsa loquitur

· 2) If D proves exactly what happens on his own volition, then you can’t use the doctrine
· Multiple Ds for res ipsa

· General rule: Can’t use res ipsa w/multiple Ds b/c you need exclusive control by one

· HYPO: No evidence of how 2 cars crashed but a headlight debris flew off and hit P can res ipsa be used? – No, can’t be exclusive control b/c there are 2 Ds

· ^exception: some courts allow res ipsa instruction w/2 Ds and juries can decide if either or both caused the negligence
· ^this basically pins the Ds against each other

· HYPO: lady breaks leg after hospital trip but doesn’t know if it happened in the hospital or the emergency car over so she sues both Ds looking for res ipsa – court grants despite 2 Ds

Actual Cause
· Actual cause: comparison b/w what actually happened and what would’ve happened had D acted like an RPP (larger sphere than proximate cause)

· Actual cause = factual question (when there’s multiple possibilities that could’ve occurred w/o Ds negligence the jury must decide if it was the actual cause)
· Proximate cause = policy question (both are jury questions)
· 2 screens

· 1st screen: what would’ve happened had you acted like an RPP

· 2nd screen: what happened w/the negligence

· RPP test for actual cause

· If person had acted reasonably and the injury would not have happened then the negligence was the actual cause

· But For test for actual cause (actual cause is applied to the negligent act itself)
· But for the Ds negligent act, the injury would not have occurred

· ^if you apply the but for test and the injury would still have occurred then D isn’t the actual cause of the injury

· Salinetro v. Nystrom: P underwent x-ray exam when the doctor didn’t ask her if she was pregnant but P didn’t know she was pregnant anyway and the baby died – court holds D wasn’t the but for cause of the dead baby. b/c even if he had acted reasonably and asked the P about the baby the death still would have occurred
· Hale v Ostrow: Ds obstructive bushes caused P to have to look into the street and she tripped on a cracked sidewalk – court says that it’s up to the jury to decide if Ds bush was the but for cause of the injury or if P would’ve fallen regardless
· HYPO: D didn’t look in her rearview mirror prior to reversing and she ran into P who was crouching behind the car, was D the actual cause of Ps injury? – no, b/c even if D acted as an RPP and looked back in the mirror she still would have hit P
· Distinction b/w Actual cause and direct evidence (ie: red light green light vs. actual cause)

· To determine what DID happen is what you must do to determine the color of the light

· To determine actual cause, you must find out what COULD have happened

· ^actual cause is a counterfactual b/c you’re building on something that didn’t happen

· Res Ipsa and Actual Cause:

· You don’t know the specific negligent act so you can’t correct it for the but for test

· Actual cause w/2Ds (5 situations) – most important part of actual cause – analyze each Ds negligence on their own
· Indivisible injury = both Ds actions together make the actual cause

· ^can happen either when the accident b/w the 2 Ds happens at the same time or sequentially

· Lasley v. Combined Transport: D1 truck drops glass on the freeway and a drunk D2 crashes into P when the traffic is stopped – case is an indivisible injury so both Ds are the but for cause of Ps injury and both liable for the entire injury but court uses old analysis and applies substantial factors test to hold both Ds liable 
· HYPO: 2 Ds both negligent crash into each other and debris hits P, liability of each D depends if you can prove 5 elements of negligence for both of them, 1D was speeding and 2D made illegal left turn, who does the but for test apply to? – but for the speeding of 1D the crash wouldn’t have occurred and but for the left turn of the 2D he wouldn’t have hit the speeding 1D – therefore the injury is indivisible and booth are the actual cause of Ps injury
· HYPO: D1 hits and kills deer, doesn’t alert other drivers of the roadkill and D2 speeds and rams it and injures passenger P, who is the actual cause? – both Ds for an indivisible injury

· Separate/Divisible injury = each D is actual cause of only the injury their responsible for

· HYPO: 2 bicyclists negligently riding and hits the P walking, D1 breaks Ps arm by riding on his right side and D2 breaks Ps leg by riding on his left side, are they the actual cause of the injuries? – not an indivisible injury 
b/c but for the D1s negligence the injury to Ps leg did not occur, therefore they are both liable for their separate injuries

· ^if D1s hit would have pushed P into D2 then D1 would be liable for both injuries and D2 only for the second one
· ^if Ds were racing each other then it would be a concert of action and both Ds would be liable for both injuries

· HYPO: if you could tell when 2 saltwater spills entered a lake before mixing then they would be divisible injuries

· Aggravated injury (indivisible/divisible combo) = both Ds actual cause of the aggravation but original injury is divisible

· HYPO: D1 auto accident, D2 medical malpractice in order to fix P but makes it worse, who’s liable for what? – D1 is actual cause of both original injury and the malpractice b/c w/o original injury the aggravation wouldn’t have occurred, D2 is actual cause for just the aggravation 

· Concert of action = when people are acting in concert of action they will both be held liable even though only one caused the injury (has to be a negligent activity to begin with)

· HYPO: drag race where only 1D hits a pedestrian – all Ds are the actual cause b/c they were negligent in a concert of action
· Alternative Liability – when you can’t tell what D caused the injury (but one did) then the burden of proof switches to the Ds to prove they weren’t the actual cause but the other D was (only use when it is impossible to differentiate the multiple Ds)
· Summers v. Tice: P gets negligently shot in the eye while quail hunting as both Ds shoot at the same time in his direction, P can’t prove which one hit him though by 51% - court shifts burden of proof to the Ds by alternative liability so both Ds are liable b/c neither can prove by over 50% that they weren’t the bullet that hit P

· Employer as actual cause (respondiate superior)
· Negligent dominos driver causes injury, was dominos the actual cause of the injury? – no dominos didn’t do anything negligently (unless it was a negligent hiring), could still be held liable as the employer though

· 1st question for causation w/multiple Ds

· Is it a divisible or indivisible injury; only can be held liable for what you caused, divisible injury will be divided 

· ***Amount of liability is distinct from actual cause

· Divisible injury: you are only liable for what you actually cause
· Common law: no division (no pro rata rule)
· Modern law: no division (no using the jx)
· Indivisible injury: liability owed by each D is determined by their % of fault and what jx they
· Common law: each D pays 50% (assuming 2 Ds) and can get contribution to get their pro-rata rate back if P only sues 1D

· Modern rule: (pre-requisite to applying the jx is an indivisible injury)
· Joint and several liability: 1D is 20% negligent and D2 is 80% who can P sue for? – P can sue either for 100% and then either D can get contribution to get back to their % of fault
· Several liability: P can only sue the Ds for their % of fault

· HYPO: kid who trips and falls off of bridge tries to grab an electrical line on his way down and gets electrified, is the electrocuted is the electrical company liable? – first analyze breach, then actual cause, but for the D’s negligent act P wouldn’t have been injured since he could’ve grabbed the wire and lived; however the injury caused by failing to insulate the wire deprived the P of a 10 second lifespan anyway since he would’ve hit the ground and died
· HYPO: D’s negligent driving kills 8-year-old and we assume but for cause would have a big recovery b/c of disease 
· Substantial factors test: *(only use with duplicative causes)
· Whether the negligent act was a substantial factor on causing the injury

· Landers v. East Texas Salt Water Disposal Co: D1 and D2 both spill salt water into a lake which creates duplicative injuries but the salt water conjoins so P can’t prove the but for test for either D – court holds P can use the substantial factors test for the duplicative Ds b/c both acts were a substantial factor in the injury so both are entirely liable. – this is an indivisible injury w/duplicative causes so therefore they used the substantial factors test
· ^throwing a match on a forest fire wouldn’t be considered a substantial factor in causing the injury

· Situations where each D could’ve caused the entire damage themselves ie: twin fires (problem is both Ds would fail the but for test)
· ^use substantial factor test to determine if D1s act was a substantial factor in the injury, then he is completely liable w/D2

· Exception: preemptive factor

· HYPO: what about when 1D causes the entire injury first? – fire from 1D burns down house and fire from 2D just goes over the rubble; 2D

· Alternative Liability – when you can’t tell what D caused the injury (but one did) then the burden of proof switches to the Ds to prove they weren’t the actual cause but the other D was (only use when it is impossible to differentiate the multiple Ds)

· ^downside is that innocent party is held liable

· Alternative Liability vs. Concert of Action

· Concert of action: both can be held liable w/o them being the actual cause; only one needs to be have caused the injury not both and P can recover from either (negligent group activity)

· Alternative liability: no agreement b/w the parties so no real group activity but rather individual acts; same result as concert of action though b/c all Ds are liable for entire negligence

· HYPO: can prove all 7 truckers spilled a substance in the ground but only 1 actually caused the damage to the soil in question but can’t tell which one; can you use an alternative liability? – every D is 14% likely to have caused the damage and 85% not, therefore you could have 6 innocent parties – courts won’t apply alternative liability here so P loses b/c can’t prove fault on any one of them
·  (split jx) if a P can’t prove which D caused which part of his injuries
· Majority: P will lose 
· Minority: some courts will allow the P to treat the injury as indivisible (each D will be responsible for the entire injury) (then you bring up how you can collect damages which depends on the jx)
· HYPO: bouncer pushes down P and he can’t move, police then comes and throws P in the car and he becomes paralyzed, who is liable for what? – bouncer is but for cause of both injuries and cops are only liable for the car injury (unless cops throw was an independent issue so you could divide the injuries)
· ^if you can’t tell when he became paralyzed then both Ds are liable b/c you treat the injuries as indivisible

Lost Chance Theory (premised on burden of proof being 51%)
· Traditional: Mohr v. Grantham: malpractice takes away a Ps 50-60% chance at recovery – court holds that if the jury agrees that P was lost an over 50% chance at recovery then P can recover, also can use lost chance if it’s just a 50% recovery 

· (split jx) (CA doesn’t accept) – some courts will allow recovery for a less than 51% chance at avoiding it by conceptualizing the loss of the chance not the actual injury, therefore your tort damage is the % of chance you lost
· ^must prove by 51% that you lost a ie: 40% chance

· **if chance is over 50% then you can get an entire recovery, not just 60% recovery b/c that’s all the chance you had, you’ll get 100%

· Solution to valuing a lost chance: figure out the damages by their actual injury (ie: death) and then multiply it by the % chance you lost; if injury is $1k and lost chance is 40% then recovery is $400

· HYPO: P has 40% chance at survival, after failure to diagnose by negligence Ps chance goes down 20%, then P dies; damages would’ve been 100k how much is P entitled to? – only 20k

· HYPO: (traditional rule/CA) malpractice takes away patients 40% chance of a better life can P recover, you can never prove that it was more likely than not that the doctors negligence caused you injury/death? – no, it’s less than a preponderance of the evidence b/c even if doctor acted negligently a 40% lost chance is not a preponderance of the evidence
Proximate Cause 
· Proximate cause: a policy limitation on what otherwise would have been a satisfied tort; proximate cause is typically left to the jury to determine the range of risks that made the D negligent and compare those to what actually happened
· NEW RULE: extended liability AND transferred intent does not attach to negligent acts b/c of proximate cause limitation

· Issues arise when something bizarre happens or you have 2 Ds (actual cause in an indivisible injury but D2 might be a superseding act)

· Old Rule: Direct cause rule = did the negligent act directly cause the injury? (basically were there any intervening acts that broke up this risk

· HYPO: guy drops a plank into a boat and the boat blew up – under risk rule it’s outside of the scope of the risk but under the direct cause rule it would be the proximate cause
· HYPO: negligent vasectomy leads to birth of a child, child later burns Ps garage down and P sues doctor for allowing the kid to be born, was this the actual and proximate cause? – yes to actual cause but no to proximate cause

Risk Rule (basic test for proximate cause)

· Thompson v. Kaczinski: D dismantled a trampoline and it was blown into the street during a storm and P crashed b/c of it – court holds that the chance the parts got moved into the street was the risk that made the act negligent to begin with so the act is the proximate cause of Ps injury

· Act was the proximate cause of the injury if the harm that occurred was the harm that made the act negligent

· ^comparison of the harm that actually occurred to the foreseeable harm that made the act negligent in the first place

· Was the foreseeable risk that made the act negligent the risk that came to fruition?

· HYPO: pregnant lady calls an ambulance that doesn’t come so friend has to speed her to the hospital and gets in a crash with a drunk driver was the negligence by not sending the ambulance the proximate cause? – no, b/c not foreseeable that a drunk person would crash into her from just not sending an ambulance (routine crash might be however)

· HYPO: D negligently pollutes bay w/oil, oil caught fire and burned the Ps dock, is Ds negligence the proximate cause? – case says that fire wasn’t a foreseeable risk from dumping the oil so no

· HYPO: blood transfusion results in disease A, disease A was unforeseeable even though disease B was foreseeable, D failed to test for disease B which would’ve been picked up and the blood removed, is D liable for giving P disease A? – not proximate cause b/c the risk that made D negligent was not the risk that came to fruition

· HYPO: D releases patient w/o an escort who was sedated, patient crashes, police are on their way to save patient but crash themselves, is D the proximate cause of the policies injury? – no b/c risk of letting out a patient sedated doesn’t foresee the police crash

· HYPO: Ds intercom system is broken and b/c of that P must wait outside and gets mugged – this could be the proximate cause if the apartment was in a dangerous neighborhood 

· HYPO: negligence in safeguarding a key result in a rape was the negligence the proximate cause of the rape? – court says no but prof. says was foreseeable

· Class of Persons Class of risks

· NEW RULE: the person the risk happened to must also be foreseeable

· Negligent act is the proximate cause if

· 1) the risk that made the act negligent came to fruition

· 2) the class of persons injured was in the range of risks

· ^there is a zone of danger based on your negligent act

· Palsgraf v. Long Island Railroad Co: D helps man get onto a train with a package and the package falls and explodes which hurts P standing several feet away – court holds that P was not in the zone of danger that made the risk negligent and therefore the injury to P was not foreseeable and the Ds act was not the proximate cause

· Scope of risk

· If the risk is outside the scope of the risk then there’s no proximate cause

· Broadening vs shortening the scope of the risk:

· How foreseeable is the harm depends on the generality in which it is described 
· 1) burn injury (proximate cause) (Ps want)
· 2) burn injury due to splash of hot liquid immediately after the cover dropped (no proximate cause) (Ds want)
· Mechanism or Manner of the Occurrence

· Hughes v. Lord Advocate: manhole left negligently open results in the burn of a child b/c of an unforeseeable vaporization of gas leading to an immense fire – court holds the way in which the P got burned was a mere variant on the foreseeable risk so the Ds negligence is still the proximate cause of Ps injury

· An accident caused by a known danger is still the proximate cause despite it being a variant on the foreseeable injury so long as you get the same injury

· Ie: manner of the occurrence doesn’t matter so long as you get the same result as to why the act was negligent in the first place
· Doughty v. Turner Manufacturing Co: D drops cement lid on a vault of molten liquid and the chemicals mix 2 min later and the liquid explodes burning P with a splash, was this the proximate cause? – court says the manner in which P was burned was unforeseeable and doesn’t find this to be a variant on the foreseeable risk of splashing but rather an entirely different kind of unforeseeable risk

· Main Rule: courts allow flexibility in how an injury came about so long as the same foreseeable injury was the end result

· Limitation: a manner that is very different from the foreseeable manner will not be the proximate cause (grants courts a lot of flexibility to determine what type of manner is a mere variant from the original risk vs an entirely different risk b/c of the manner)

· Type of risks that will cut off manner of occurrence for proximate cause:

· Time gap, chemical changes

· One house rule: if you burn down your house you’re liable for burning down your neighbor’s house but no other subsequent ones

Intervening Acts
· Typically arise w/2 Ds

· May be negligent or intentional (generally intentional intervening acts cut off Ds liability)

· Originally intentional intervening acts cut off liability but now the question is whether the intentional intervening act was foreseeable

· Scope of risk analysis for intervening causes

· Marcus v. Staubs: 13 year old gets alcohol from an 18 year old and goes to a party, steals a car and crashes it in order to get home – court says negligence by 18 year old is proximate cause b/c it was foreseeable that the Ps would do something stupid so their intervening act did not break the causal connection (professor sees the scope of risk as the kids stealing a car so says it wasn’t foreseeable based on giving them alcohol)
· Analyze each negligent act and try to determine if at the time of the negligent act the intervening act was foreseeable
· NEW RULE: criminal acts don’t necessarily cut off liability (modern rule)

· HYPO: building not up to fire codes gets burned by an arson and P dies, was the arson foreseeable? – yes, the risk was that the fire would cause harm b/c of the poor construction regardless of how the fire started

· HYPO: lady gets mugged trying to make it home b/c bus is broken – bus is still proximate cause of injury to lady b/c it’s a bad area

· Suicide intervening acts:

· HYPO: D negligently leaves a firearm out and after a serious fight w/GF the GF commits suicide, can a suicide be foreseeable? – generally no but sometimes yes if P had suicidal tendencies

· Negligent intervening causes (same analysis as intentional ones)

· Start out w/the original negligence and determine if the negligent intervening act was foreseeable

· **for negligent intervening acts the thin skull rule applies and manners of the intervening acts don’t need to be precisely known (adopts the hughes rule)

· Derdiarian v. Felix Contracting Corp: D negligently didn’t create a strong enough barricade for their liquid enamel and D2 gets seizure and crashed into the enamel burning P – court says the manner in which the crash occurred is irrelevant (hughes) b/c the injury was foreseeable since a car crash is a foreseeable intervening negligent act 

· Ventricelli v Kinney Rent a Car: D1 gave P a bad car w/a broken trunk that kept popping up, trunk popped up on a street and P tried to fix it in a parking lot and then was crashed into from behind by a random jolt of a car parked 2 spots behind – court holds that this crash wasn’t foreseeable since the parking spot was a safe space, could’ve happened regardless of the trunk even though the trunk was why the P was there (doesn’t this contradict using the hughes rule for negligent intervening acts?)
· HYPO: if a negligent barricade is set up to stop cars but a helicopter crashes into it is the proximate cause broken? – yes that’s too far off and not foreseeable

Special Rules (allow recoveries for unforeseeable injuries) ie: per se foreseeability
· #1: Rescue rule = if danger is foreseeable so is the rescue attempt (regardless if the rescue was bizarre in nature and not itself foreseeable)

· HYPO: overpopulated train made a passenger fall out, P tried to save him and injured himself, was this injury the proximate cause of the railroad’s negligence? – court says reasonable person would’ve foreseen the rescue

· Limitations to rescue rule:

· 1) doesn’t matter if the rescue was impulsive or deliberate

· 2) has to be unbroken continuity (can’t think about it leave and then come back to do the rescue) (only real limitation)

· 3) applies to where D injures himself and P goes to rescue the D ie: D can create the need for the rescue himself

· 4) rescuer’s contributory negligence doesn’t matter b/cc recues tend to be emergency situations so there’ll be more leeway in granting reasonableness

· #2: Thin Skull Rule

· Take your victim as you find them; D is still liable for Ps w/thin skulls and their unexpected injuries are still recoverable (also take your victim financially so you’ll have to pay their lost wages regardless if they’re lebron james)

· NEW RULE: harm is not outside the scope of risk b/c the weird injury is foreseeable

· HYPO: broken fire alarm forces diabetes P to go down the stairs, sprained ankle gets a bad infection, is this broken alarm the proximate cause of the infection? – yes, b/c of the unexpected harm/thin skull rule

· HYPO: minor crash w/P who completely deteriorated after realizing he wasn’t invincible – court finds D liable under thin skull rule

· HYPO: minor traffic accident results in leaking heart – court finds D liable b/c of thin skull rule

· #3 Accident aftermath

· Any negligent acts during driving makes all bizarre accidents foreseeable

· ^policy: accidents cause a great deal of confusion and the risk rule allows too much speculation

· Marshall v. Nugent: D truck cuts off P and while trying to help Ps car back on the road P was hit by a skidding car (emergency excuse) – court finds the trucks negligence was the proximate cause b/c of accident aftermath and things had yet to get placid and normal
· Exception: termination of the risk – happens when

· 1) things become placid and normal

· 2) someone else takes control of the situation

· HYPO: truck driver negligently drives P off of the road, 30 min later P crashes into another car, is the truck the proximate cause? – no b/c everything got placid and normal

· HYPO: D1 negligently installs light, for 20 years D2 is in control of the light then it breaks and hurts P – risk terminated b/c D2 took over control

· #4 Subsequent medical negligence

· Subsequent medical negligence and negligent transportation is per se foreseeable

· HYPO: D1 causes auto accident, D2 commits medical malpractice, is D1 the proximate cause of the aggravated injury? – yes b/c the medical malpractice is foreseeable

How to analyze negligent fact patterns

· What’s the negligent acct

· Why’s it negligent

· Risk

· Harm

· Foreseeable

· Actual but for cause

· Proximate cause
2nd Half of Semester

· Proximate Cause vs Comparative fault:

· Proximate cause are all or nothing rules

· Comparative fault allows you to adjust liability through %s

Damage
· 5th element of negligence

· Diff b/w economic and non-economic damages

· Economic damages are specific numbers

· Non-economic damages are arbitrary  these are actual damages right? Is property damage actual damage or is it just physical damage?
· Actual damages

· ^required for negligence (nominal damages aren’t available)

· Right v, Breen: Auto accident from Ds negligence results in no physical injury to P and verdict gives no economic/non-economic damages but only nominal damages – court says nominal damages not available b/c P must prove some sort of actual damages to recover
· Economic vs physical loss

· Economic loss: there’s no recovery for loses that’re purely economic

· ^recoverable in contract law though

· Test for physical damage: did the damage occur suddenly or dangerously (this would be considered physical damage not economic)

· Moorman Mfg co. v. National Tank Co: grain storage tank gets a crack and destroys Ps goods – court says this destruction wasn’t sudden or dangerous b/c it happened 10 years later and thus no recovery in tort

· ^if normal defective products were recoverable in tort then that’d wipe out a bunch of contract law

· (split jx) on whether or not other property damage is required from a sudden and dangerous defect to the product purchased (ie: whether we’ll let people recover just for the loss of the product when it’s loss is sudden and dangerous but does no damage to other property)

Negligence Defenses
· 2 Key defenses (burden of proof is on the D)

· 1) Contributory Negligence

· 2) Assumption of Risk

· How we’ll learn defenses

· Learn common law

· Examine comparative fault

· Determine effect of comparative fault on the 2 rules

1st Defense: Contributory Negligence Defense

· Contributory Negligence analysis

· Mirrors the normal negligence analysis – so we need to do the entire negligence analysis for contributory negligence (duty, breach ect…)

· Common Law Contributory Negligence

· Butterfield v. Forrester: P runs his horse very fast into a pole and gets hurt – court if P used ordinary care he would’ve seen obstruction so it’s his fault and no recovery (old case bad reasoning)

· HYPO: horse hits negligently placed pole and falls over on a pedestrian, could the pedestrian sue both the rider and pole designer? – yes b/c of j + s liability therefore the reasoning for contributory negligence making the D 100% negligent is illogical

· Common law Pro rata rule:

· %s are split equally b/w the Ds

· Common law jxs

· Common law was j + s liability; and there’s an argument that comparative fault is inconsistent w/j + s liability

· Comparative Fault

· 2 Types of systems for comparative fault:

· Pure comparative Fault jx: can recover regardless of Ps % of fault

· ^Ps allocated 90% at fault can still get 10% recovery

· Modified jx: can only recover if you are below some threshold % of fault

· 2 types of modified comparative fault systems:

· 1) 49% of less ie: P can recover if his negligence is less than that of D

· 2) 50% of less ie: P can recover as long as his negligence isn’t greater than the D

· Jury is told which system they are in so they know the consequences of the %s they are giving

· Pohl v. County of Furnas: P misses 90 degree turn b/c of a bad sign placement and he was going to fast – court upholds jury verdict making D 60% at fault b/c conflicting evidence on whether if P was acting as an RPP he would’ve not crashed (modified jx)

· HYPO: P (16 years old) works for D to install an underground tank, P knows the pit isn’t shored up by D and P is severely injured when it caves in, jury verdict is D = 51% negligent and P = 49%, what system is that state? – modified system b/c the jury chose very specific %s so the P could still recover

· HYPO: P and D drive negligently and crash, P is 60% negligent and D is 40%, Ps damages 100k, Ds damages 50k, how much will the P recover? – if in a state that doesn’t allow recovery when you’re over 50% at fault then P gets nothing, if not then P gets 40k (b/c .4 X 100) – if D counterclaims D can get 30k (b/c P was 60% so .6 X 50)

· ^*there’s no setoff (ie: 40-30 =10) b/c that would just protect insurance companies

· Effect of Comparative fault on previous all or nothing rules
· 1) Ps contributory negligence must be the actual and proximate cause of the injury

· ^only analyze breach by the P for a contributory negligence analysis (if there’s a crazy causal issue then analyze actual/proximate cause but otherwise skip it b/c they’re so infrequent)
· HYPO: P is operating a crane w/an excess load but due to a defect in the crane it would’ve snapped anyway - so it wasn’t the actual cause and Ps negligence isn’t calculated into the fault %s

· HYPO: P (house guest) goes into the backyard w/o lights on and is negligent for doing so however the D drives drunk home and runs through the backyard hitting P – Ps negligence isn’t the proximate cause so he doesn’t have a % of fault (this will be very rare circumstances)

· Can Ps negligence be a superseding cause? – yes

· HYPO: P enters into negligently unlocked car but P negligently sticks his head out of the window which wasn’t foreseeable – court says no recovery for P b/c his contributory negligence is a superseding cause

· 2) Mitigation of Damages/Avoidable consequences

· Rule:  P must minimize damages by reasonable efforts and expenses
· Common law: if violated, no recovery for those damages that could’ve been avoided

· Modern law: considered as comparative fault by P and given a % to entire damage total (won’t necessarily come out the same as the common law)

· HYPO: D hurts P but P doesn’t go to the hospital to get better and the injury gets worse – P will get reduced recovery based on comparative fault; at common law can’t recover for whatever P failed to mitigate

· 3) Effect of Ps comparative fault when D has a duty to protect the P from injury

· Bexiga v. Havir Manufacturing Corp: Child worker loses finger from negligently operating a push press – court holds that when D had a duty to protect P from the exact negligence that occurred then contributory negligence isn’t a defense (child wins but this was before comparative fault)
· Pre-comparative fault: (split jx) on whether the Ps negligence should be calculated when D fails to protect from Ps negligence happening – do we need to know pre-comparative fault rules?
· 4) Negligence and Subsequent medical treatment

· Rule: Doctors malpractice % of fault for an injury in the hospital is not lessened by a Ps negligence in getting to a hospital 

· ^policy: you should be entitled to proper treatment in hospitals regardless of how you get there (can’t explain through foreseeability grounds tho but acts as a superseding act)

· Mercer case

· HYPO: P drunk driving accident and D negligently medically treated him, should we reduce Ps recovery against the hospital for Ps contributory negligence? – court says no, Ps negligence is not factored into the doctors %s for the injury at the hospital

· 5) Effect of Ps comparative fault when the public policy is to protect a vulnerable P

· Christensen v. Royal School District: 13 year old voluntarily has sexual relations w/teacher and sues the school district for failing to protect – court says students contributory negligence isn’t calculated in b/c there’s a policy for not applying comparative fault since minors don’t have the capacity to consent

· HYPO: can a student be comparatively at fault for consenting to sex w/a teacher? – no, there are public policy reasons not to apply comparative fault in that situation

· Policy Factors:

· Status relationships, lack of understanding by the minor, might incentivize teachers to take advantage of students w/o fear of big negligence

· 6) comparative fault and interference w/Ps property rights or entitlements (where using comparative fault would restrict Ps freedom)
· HYPO: railroad tracks go by negligently and set fire to Ps house located on the edge of Ps property, was P contributorily negligent for placing his house so close to the tracks? – no, b/c if you bar P from building there you limit his property rights by giving the railroad an easement 
· HYPO: Ps robbed wearing expensive jewelry in a crime ridden neighborhood, is P comparatively at fault? – no, don’t want to force Ps to dress a certain way by recognizing contrib negl in this situation

· HYPO: P failed to wear a motorcycle helmet but it wasn’t required by statute – don’t calculate his contrib negl 

· 7) Negligent rescues (effect of rescue doctrine)

· (split jx) if a resuer is negligent we don’t calculate his % of fault and reduce his recovery (other courts still use comparative fault for negligent rescues)

· 8) Comparative fault and res ipsa loquitur

· Res ipsa: allows P to get to the jury w/o alleging a specific negligent act

· Comparative fault can be applied to res ipsa b/c the jury will just decide the %s of fault of P and D despite not knowing the specific negligent act of D

· 9) Doctrine of last clear chance – don’t believe it will be on the exam but ask
· Concept:

· 1) D is negligent

· 2) P is contributorily negligent and helpless

· 3) after that: D has last clear chance to avoid injuring P

· Common law: don’t apply contributory negligence (D is 100% at fault)

· Modern law: apply comparative fault

· HYPO: D is negligently driving a train, P is negligently on the tracks, if D could’ve been non-negligent after his negligence and avoided injuring P, then at c/l we act as if there was no negligence by P, and modern law we apply comparative fault

· 10) Comparison of intentional/reckless acts vs negligent acts

· Common law: no defense of contributory negligence when D acts intentionally or recklessly

· Modern law: don’t use comparative fault so D is 100% at fault
· 11) Ps illegal activity 

· Dugger v. Arredondo: D was doing heroine w/P and then failed to promptly alert the hospital when P got sick – court says comparative fault is allowed for P even though P was doing an illegal activity (minority position)
· Common law: if you’re a P engaged in an illegal activity then the courts aren’t open to you in a negligence case

· Modern law (split jx)

· Majority: the illegal act is a complete bar to recovery but only if it’s a serious crime

· Minority: allow for comparative fault

· Calculating contributory negligence when there’s multiple Ds
· Statutes will tell you whether to add your % of contributory negligence to all Ds fault calculated together or to each D individual – don’t think it matters for us though since we just calculate the %s from the original damages total?
· HYPO: A = 10% at fault; B + C = each are 45% at fault; damages are 100k; A sues B + C how much can he recover? – if J + S then A can get 90k from either but if S liability then A can only get 45k from both

· HYPO: P = 40%, D1 = 20%, D2 = 40%, damages = 100k; - in j + s P can recover from either D for 60k, D1 can get contribution from D2 for 40k, D2 can get contribution from D1 at 20k
· ^look at original damages and multiply each Ds % of fault from it and that’s where you want to end up after contribution (ie: D1 = 40k b/c .4 X 100)

· Multiple Ds for intentional torts

· Compare their responsibility similar to negligence comparative fault analysis

· Negligent failure to protect:

· Statutes determine whether reckless/intentional Ds fault will be factored into a negligent D that failed to protect P

· Board of County Commissioners v. Bassett:  cops fail to warn P of a roadblock and P is ran into from behind by a getaway vehicle – court says TC errored b/c statute mandates that the intentional actors % of fault must be calculated w/the %s of the cops and national service

· HYPO: Doctor is on notice of violent patient but fails to give notice to nurse, jury gives all the fault to the doctor and not the violent patient – court says fault of intentional patient isn’t calculated in so Doctor can be 100% liable
· Factors for assigning %s of responsibility: - do we need to know these?
· Parties mindset (ie: intent or recklessness)

· Nature of risk creating conduct w/respect to awareness or indifference to the risks created

· Strength of causal connection

· ^**we won’t have to come up w/%s for the final just know this is how jurors do it

· Review of j + s liability

· 1) concert of action

· 2) indivisible injury

· ^only analyze comparative fault for indivisible injuries

· 3) A creates a risk of harm to B

· 4) vicarious liability
· Policies of comparative fault:

· 1) rational for comparative fault – only hold people responsible for what they caused

· 2) rational for j + s – want Ps to be compensated for their injuries; willing to accept Ds paying more than their fault %
· 3) rational for s liability (majority of states) – extent of liability must be governed by the extent of fault

· CA has comparative fault w/j + s liability for some torts

· Non-economic damages = several liability

· Economic damages = j + s liability

· ^policy: CA puts a higher value on Ps getting back their economic damages but are willing to risk them losing non-economic ones

· HYPO: P = 10%, D1 = 30%, D2 = 60%, Damages = 100k economic and 100k non-economic, how much can P collect from D2?  - subtract 10k from both damages to start so 90k is max P can recover, D2 could be liable for entire 90k of economic damages but only 60k for non-economic

· Key question: is the rational for adopting comparative fault inconsistent w/keeping j + s liability?
· ^since the Ps % is taken off the table from the get go that shows their recovery is governed by their fault; but the Ds extent of liability isn’t governed by the extent of their fault

· HYPO: P = 10%, D1 = 70%, D2 = 10%, damages = 100k – in j + s the Ps 10% is taken off the table right away but D2 could still be liable for 90k even though his fault should only be 10k

· Ds only pay more than their %s of fault when another D is judgment proof and contribution doesn’t work

· Settlements and releases:

· Full satisfaction rule:
· Once fully satisfied in terms of getting all of your damages you can’t go to the next D and get all of the damages from him

· ^only happens in j + s b/c that’s the only place you can get 100% of damages from one of multiple Ds

· Releasing a tortfeasor
· Common law rule: if you release one tortfeasor you release them all

· HYPO: j + s and P settles w/D1 and P tries to go off and sue D2 – can’t do that b/c of common law rule

· ^problem was that nobody wanted to settle

· Covenant not to sue:

· Works around the common law rule b/c you can still sue D2 since you haven’t released D1, but if you try to sue D1 then you’ve breached the contract and D1 will get his settlement $$ back

· Modern law: can release a tortfeasor and still sue the other one

· Court must hold a hearing on whether the settlements are in the ballpark of the actual damages

· *settlement #s are taken off of the table from the get go similar to a Ps contributory fault – the settling Ds still get %s of fault at trial though right?
· Settlement rule: D at trial can’t seek contribution from D that settled

· HYPO: P = 20%, D1 = 30%, D2 = 50%, damages = 100k, P settles w/D1 for 10k, P goes to trial w/D2 – max P can get is 80k 
· ^if D1 settled for 40k then D2 can’t be attributed more than 40% at fault b/c then P would be getting more than it’s full satisfaction (settling for more than your amount doesn’t happen so don’t worry about that on an exam)
· HYPO: P = 20%, D2 = 50%, D1 = 30%, damages = 100k, if P settles w/D1 for 10k then P can go after D2 for 70k (since Ps 20k is taken off the table and so is Ds 10k)

· Settlement #s aren’t admissible at trial so juries won’t know what parties settled for

· Indemnity

· Full (all or nothing) reimbursement

· 1) vicarious liability

· Ie: negligent dominos pizza driver; employer will be entitled to indemnity from employee (but this hardly ever happens b/c of employer/employee relations)

· 2) retail seller of a product manufactured by another company

· Indemnity is available up the retail chain for a faulty product

· Should comparative fault change the indemnity rule?

· No b/c indemnity rule is based on a status relationship no % of fault

2nd Defense: Assumption of Risk (“AOR”)

· Practically analyzing AOR:

· AOR is a defense so the D will use it to rebuttal a P finding that D had a duty

· 2 types of AOR

· 1) Express AOR

· 2) Implied AOR

· 1) Express AOR

· Summary of Express AOR

· 1) recognized and allowed

· 2) not affected by comparative fault

· 3) won’t allow the waivers when they’re vague or ambiguous

· 4) courts won’t allow for releases that offend public policy ie: 1) intentional/reckless behavior 2) essential services

· 5) P still will have the ability to construe the release more narrowly

· Rule: you can expressly waive your right to sue on a negligent act (usually in writing but could be oral)

· ^policy behind allowing contracts to bar recovery: should uphold agreements

· Exceptions: 

· can’t waive intentional or reckless claims (bad for public policy to allow companies to act recklessly)

· ^compare implied AOR where you can impliedly consent to an intentional tort (ie: a fight) – there’s no good answer for this contradiction though

· Can’t waive for essential services (ie: hospitals)

· Factors of an essential service: something of great importance to the public

· HYPO: release is signed for negligence in hospital and then there’s malpractice – court refuses to recognize the waiver b/c. going to a hospital is essential

· Issue: is the contract specific enough to protect from the Ps injury (ie: slip and fall)

· Moore v. Hartley Motors: P attended ATV rider course after signing waiver and is thrown from ATV after hitting a hidden rock in grass – court scrutinizes waiver contract and says the unreasonable negligence from outside the inherent dangers weren’t covered
· HYPO: first day of gym membership P is injured by a broken spin bike, P sues for negligence – court says contract signed by P expressly assumed the risk and discharged the gym of any negligent claims against it
· 2) Implied AOR

· Assumption of risk is implied from the facts (common law: acted as a full bar to recovery)

· HYPO: intentional foul in b-ball results in an injury – b-ball player can’t sue b/c it’s an implied AOR

· Issue: do we need implied AOR after we adopt comparative fault or can we now just call in contributory negligence and still allow a recovery? (ie; contributory negligence encompasses implied AOR)

· Problem w/abolishing implied AOR: wouldn’t know how to rule when a P voluntarily assumes a reasonable risk

· Requirements for implied AOR (common law)
· 1) know and understand the risk

· 2) voluntarily encountered it (based on mental state of the person assuming the risk)

· Concepts w/new comparative fault: 

· 1) what does it mean to voluntarily encounter a risk? – made a choice ie: thought about the pros and cons and decided to go forward

· 2) doesn’t voluntary mean you have a choice?

· 3) what if you voluntarily made an unreasonable risk? – then you have acted negligently ie: running in front of a car to get to the bar earlier

· 4) there is an overlap b/w contributory negligence and AOR

· ^voluntarily encountering an unreasonable risk is the same as contributory negligence

· 5) did the overlap matter at common law? – no comparative fault at c/l so acting unreasonably will bar your claim for 2 reasons, both AOR and contributory negligence

· 6) does the overlap matter under comparative fault? – yes b/c if you’re contributory negligent now you just have your recovery reduced

· 2 categories of Implied AOR

· 1) primary implied AOR (forward looking)
· Deals w/situations where P and D are in some sort of relationship and P knows the D won’t protect (doesn’t have a duty) P from certain risks (ie: sports) 
· HYPO: rural neighbors live far from a hospital, P needs medical help and wants to use Ds car but Ds car is in a dangerous condition, D explains the condition to P but P still uses the car and gets injured – is this primary AOR or secondary? – primary b/c the risks are conveyed and the P still goes forward w/it therefore D has no duty to protect and P gets no recovery

· ^would be express AOR if an actual agreement occurred (usually in writing but could be orally) – line b/w express and implied is blurred 
· ^HYPO: if D explains the engine sucks but then a tire blows up then this would be outside the scope of the risk and the D could be liable

· Conditions of employment:

· Inherent risks to a job are a primary AOR (ie: fires for firefighters or dog bites against vets)

· Gregory v. Cott: caretaker is injured by alchiemers patient w/a knife – court says this is primary assumption of risk b/c the risk was inherent to the job and thus the patient owes no duty to the caretaker

· ^exception: if the risk is unreasonably increased (ie: outside the scope of the inherent risk) then the employer has a duty to protect against those non-inherent risks

· there’s an understanding of what risks are going to be encountered and those are primary AOR but the ones that fall out of the scope the D could be liable for

· HYPO: housekeeper trips over clothing left on the stairs by family and brings suit, is it primary or secondary? – court says secondary b/c these dirty clothes weren’t an inherent risk to her job (could’ve went other way though)

· Sports Cases

· 90% of primary AOR are sports related

· ^no duty w/inherent risks involved but not when the risk goes out of the scope

· Inherent risk rule: D isn’t liable for the inherent risks of the sport 

· Comer v. Kansas City Royals Baseball: hotdog launch hits P in the eye and stadium uses AOR defense – court says hotdog toss is outside the inherent risks of watching baseball so no AOR 

· ^exception: acting w/”reckless disregard of safety” is outside of the inherent risk rule and a D has a duty to not act like that

· HYPO: batter is intentionally hit in the head w/baseball, is this primary AOR? – court says yes b/c being intentionally beamed is an inherent risk to the sport (doesn’t matter if it’s against the rules of the sport)

· ^policy: don’t want to alter sports by concerning people w/liability

· HYPO: touch football game results in D getting too hyper and stomping on Ps hand – this is reckless disregard of safety and outside the scope of AOR

· 2) secondary implied AOR

· D is obligated (has a duty) to protect P against certain risks but acts negligently/breaches and then P gets knowledge of the risk (consequence of the breach) and still voluntarily encounters it

· Consequences of abolishing implied AOR
· Primary AOR: b/c no duty in primary AOR the D can’t be negligent since that’s one of the elements of the prima facie case

· ^at common law P lost b/c primary AOR was a complete defense

· Secondary AOR: D breaches duty and P 1) knows/understands and 2) voluntarily encounters the risk
· ^risk could either be 1) reasonable or 2) unreasonable

· HYPO: LL doesn’t fix electricity and Ps apartment is on fire and P runs in the house to get notes and is burned by fire – elements of AOR are met and this is secondary AOR which is unreasonable (you encountered the risk after the LL breached and getting the notes was unreasonable) so it’s a comparative fault analysis
· ^if you’re going in to save a baby then it would be reasonable and you’d get a full recovery

· Unreasonable risk: (P can still get partial recovery)

· Just apply comparative fault to the contributory negligence 

· Simmons v. Porter; employee working on a truck is doused in gasoline and burned – court abolishes implied AOR and says employee can recover from employer under comparative fault even though he voluntarily was performing a dangerous job

· Reasonable risk:

· P gets a full recovery b/c they weren’t contributorily negligent (encountering a reasonable risk isn’t negligence)

· How to determine unreasonable from reasonable:

· Apply carrol towing to see if P should’ve taken the risk

·  (split jx) on abolishing implied AOR:

· Majority/CA: abolish implied AOR yet still call the categories for fact  patterns primary and secondary AOR
· Minority: keep common law full bar under implied AOR

· Summary of Implied AOR:

· Primary: 

· Old law: no recovery

· New Law: treat as no duty (no recovery)

· Secondary unreasonable: 

· Old law: no recovery

· New law: treat as contributory negligence under comparative fault

· Secondary reasonable: 

· Old law: no recovery

· New law: allow P to get full recovery

· C/L application of AOR
· Subjective standard that depended on the mental state of the P

· Modern primary/secondary AOR

· Now a legal issue decided upon by judges (if they find it’s secondary then the jury question is whether it was reasonable or unreasonable)

· New test doesn’t look into mental state of the P

Duty
Limited Duty
· Normal Duty:

· Duty to act as a reasonable and prudent person under the circumstances

· How duty applies:

· 1) setting a standard for particular, individual cases

· 2) establishing a general principle applying across many cases

· Why do duty’s change?

· For policy reasons

· Duty rules are fairly ad hoc (no overarching theme)

· Purpose of limited duty rules:

· Allows courts to maintain control on the negligence doctrine (otherwise anything could get to a jury)

· Relationship b/w Duty and proximate cause:

· Both are means for limiting liability for a negligent act

· Duty does so by categorizing sets of facts and determine whether recovery is available

· Proximate cause – more fact specific then duty rules (except for the special per se foreseeable rules that look like duty rules)

· Common carrier duty:

· A high duty of care (only allows a minimal amount of negligence)

· HYPO: bus driver crashes – high duty of care is given

· Compare guest statutes: (minority only 3 states w/them)

· Limited duty of care for your passengers so you just don’t act wantonly or willfully

· HYPO: D is driving P and D crashes, what must P show in Alabama to recover? – willful or wanton misconduct only b/c the duty of care is limited

· Duty and negligence per se (split jx)

· Some courts say statute can’t create a duty (so continue w/duty analysis)

· Other courts say they can

· Limited Duty Outline:

· 1) LLs/Occupiers and lessors

· 2) Professionals

· 3) Nonfeasance and creation of duty

· 4) contracts

· 5) duty to protect from actions by 3rd persons

· 6) Duty to protect from negligent infliction of emotional distress

· 1) Duty owed by Landowners to occupiers
· Duty owed depends on who is on the land

· Issue spotting: duty changes when someone crosses a property line

· Types of people on land:

· 1) invitee – owed full duty of reasonable care

· 2 types of invitees:

· 1) business visitor: economic benefit test used to determine why a guest is there (ie: insurance agent allowed in home)

· HYPO: shopper gets hurt while trying to find a bathroom, shopper had no intent of buying anything – didn’t matter b/c going to the bathroom was w/in the scope of being an economic benefit to the store

· 2) public invitation: if the land is open to the public, and the entrance falls in w/that class then you owe a full duty of care (ie: visitors in parks or hospitals)
· 2) licensee – owed something less 

· ^at common law: only owed a duty to refrain from willful/wanton (ie: social guests were licensees at c/l)
· HYPO: Alumni gets invited to class reunion and it’s held on campus, ends at 1am and the bathrooms are closed and the alumni tries to pee in a bush but injures himself, is he a licensee or trespasser or invitee? – university will argue trespasser b/c he went outside the scope of his invitation, but at maximum he was only a licensee b/c he was a social guest

· 3) trespasser – only owed to avoid willful/wanton actions

· Gladon v. Greater Cleveland Regional Transit: P gets pushed onto the tracks and is hit by train after conductor saw his shoe -  court says that while the D was on notice of the trespasser on the tracks the TC must decide whether the D acted willfully/wantonly in not stopping soon enough

· ^Trespasser is defined differently for landowners duty b/c intent is irrelevant; only issue is where the person is not how they got there

· Duty owed to a trespasser changes when the LL discovers the trespasser or “from the facts w/in the LLs knowledge” – then they will owe the trespasser a general duty of care 

· Should’ve known vs facts w/in the Ds knowledge

· Facts w/in the Ds knowledge is not constructive notice, something has to actually put the D on some sort of knowledge to believe there’s a trespasser

· Diff b/w duty owed to licensees and trespassers:

· Depends on what state you’re in (ie: duty owed to a licensee can include natural and artificial conditions)

· Bizarre difference b/w the 2:

· Once you discover the trespasser then you owe ordinary care; but you already know the licensee is there and only owe a duty not to act willfully or wantonly
· (split jx) on how the categories are used:

· (minority/CA): abolished categories of invitee/licensee/trespasser; all landowners owe a general duty of reasonable care to anyone on their property (while categories were abolished they’re still relevant)
· Rowland v. Christian: social guest gets injured by LLs faucet and D wanted to treat P as a licensee – court abolishes categories so ordinary duty applies b/c LLs shouldn’t vary conduct based on who’s on their property
· (majority): general duty to licensees/invitees but limited duty towards trespassers

· Duty to persons OFF the land

· Initial law: owe a duty of reasonable care to protect people off of your land from artificial conditions that are on your property

· ^not from natural conditions though (ie: falling tree)

· Modified Law: urban areas owe a duty to people off the land for artificial and natural conditions on their properties

· ^no duty owed for rural areas w/respect to natural conditions still

· CA law: abolishment of categories and there’s a general duty owed to people off of the property

· Exceptions to the landowners duty

· There is no duty to inspect (ie: look for trespassers)

· Artificial condition: LLs only owe a duty to trespasser for artificial conditions
· LL has done something to the property; contrast natural conditions which are done by nature

· Footpath exception:

· If there’s a footpath on the property that the LL is aware of, then that puts the LL on constructive notice of all trespassers even if they don’t know when they’re going to be on the footpath; therefore general duty of reasonable care w/respect to the footpath at all times (not when the trespasser steps off the footpath though)

· Firefighters rule:

· No duty owed for those risks that cause the officers to respond to a fire/police call

· Exception: undue risks beyond those inherent/normal to fighting fires (ie: chemicals burning that create a greater risk and you fail to warn the officers)
· Child trespassers
· Duty owed to children is higher b/c they are subject to more risk

· Compare old c/l Dangerous instrumentality doctrine: - do we need to know these or just analyze attractive nuisance?

· Concerned w/hazardous machinery and duty owed to kids

· Ie: turntable doctrine: train turntables were a trap for trespassing kids so duty of reasonable care is owed (first c/l change)

· ^theory: kids are lured into danger by attractive features of the instrument

· Attractive Nuisance doctrine: (modern law)

· Bennet v. Stanley: child trespasser drowns in neighbors pool along w/his mother after trying to see a frog – court adopts attractive nuisance doctrine and gives D a duty to act reasonably to the foreseeable danger of his pool

· 1) Place where artificial exists is one where the possessor knows or should’ve known that children are likely to trespass 

· 2) possessors knew or should’ve known unreasonable risk of death or SBH

· 3) children b/c of their youth don’t discover the condition or realize the risk

· 4) utility for possessor in maintaining the condition is small compared to the burden of eliminating it

· Shortened version of attractive nuisance doctrine:

· 1) children likely to trespass

· 2) unreasonable risk (risk that got child on the land must be the risk that injures him)

· 3) children don’t discover/realize

· HYPO: kids on camp go swimming in sulfuric acid pool but were attracted to the land by a dog – court says doctrine doesn’t apply b/c they were injured by something that didn’t attract them in the first place
· Key elements to attractive nuisance doctrine:

· 1) must be an artificial condition (doctrine doesn’t apply to natural conditions)

· ^exception: (split jx) Common hazard – even if the hazard was a natural condition if it was a common hazard then the attractive nuisance doctrine still applies

· 2) age of the child matters (only applies to grade school or younger)

· Open and Obvious Dangers:

· No duty to protect against open and obvious dangers

· Theory: people should be expected to take care of themselves when they see obvious dangers
· New approaches to open and obvious danger doctrine:

· Could just throw out the doctrine and use comparative fault

· R.3d: Doctrine is taken away when owner anticipates harm to Ps regardless of the Ps knowledge of the danger

· Kentucky River Medical Center v. Mcintosh: curb outside of hospital injures paramedic as she is tending to patient – court adopts R.3d rule that hospital should’ve anticipated harm and thus there is a duty b/c no open and obvious danger doctrine for D (duty owed to an invitee)

· HYPO: is warning of a danger sufficient to say that you no longer anticipate a harm? – no, still foreseeable even w/the warning sign (ie: warning signs for an icy floor won’t save you from liability

· HYPO: consumer buys a big mirror at Walmart but runs into a pole and gets injured – court says it’s foreseeable someone will be distracted so no open and obvious danger doctrine

· HYPO: melons fall in isle, and P falls on them – court says this was foreseeable so no doctrine

· How to be reasonable when harm is still foreseeable even w/a warning sign?
· To act reasonably you must fix the open and obvious danger

· Lessor’s duty towards lessee

· Common law: lessor owes no duty to a lesee

· 5 exceptions:

· 1) contact to repair (governed by terms of contract)

· 2) owner’s knowledge and tenant couldn’t be expected to discover it 

· ^protects lessee from concealed defects but once lessee discovers danger then duty is over

· 3) public use of premises

· 4) common areas: LL retains control

· 5) negligent repairs

· (split jx):

· Some courts follow the C/L and exceptions

· Other courts abolish C/L rules and just apply general duty to lessors so jury determines breach

· Pagelsdorf v. Safeco Insurance co: friend called in to help move a mattress and tries to push it off balcony but falls through – court adopts general duty for lessor to maintain the premises (lessor will only lose if he knew of danger beforehand though)

· 2) Professionals
· Treated as limited duty but is really all about breach
· Costumery practice becomes the standard of care (different then TJ hooper rule that just makes customs evidence of negligence)
· Ie: so jurors must find negligence if a doctor doesn’t abide by the customary/standard practices of care 
· Standard of care for the circumstance of the profession is based on customs

· This standard is more protective of professionals then the RPP standard would be (ie: if the custom is dumb but you’re following the herd you won’t be found negligent)
· Who are considered professionals?

· Doctors, lawyers, pilots, nurses, accountants, engineers, architects 

· What is expert testimony used for?
· 1) establish the standard of care through customs

· Walski v. Tiesenga: Doctor severed Ps vocal cord b/c of scar tissue and Ps expert witness only gave opinion on what he’d do – court says expert witness’ must establish a medical standard of care through customary evidence so P loses
· 2) explain that Ds acts fell below that standard 

· 3) actual cause of the injury

· 4) for res ipsa need to show whether this injury normally occurs w/o negligence (1st element)

· Ybarra v. Spangard: Patient goes under for appendectomy and comes out w/pain in arm – court says res ipsa is appropriate through expert testimony and surgeon is captain of the ship
· States v. Lourdes Hospital: Cyst surgery results in injury and P wants to bring in expert testimony to bridge the gap b/w the juries lock of common – court says expert testimony can be brought to bridge gap of knowledge on first element of res ipsa claim
· *expert testimony isn’t used to determine if info is material to the patient; but is used to determine if risks are foreseeable

· Locality rule:

· Original professional rule: considered customs w/in the locality b/c big differences for practicing medicine in rural areas vs big cities

· ^problem was experts had to come from small localities and didn’t want to testify against each other

· Modified rule: incorporated similar localities

· Trending rule and rule for Specialists: national standard establishes customs

· Compare Schools of Medicine:

· As long as a doctor is following a school of medicine the fact that there are other schools which are contrary won’t matter

· ^needs a legitimate # of practitioners to be considered a school (could be religious healers though)

· Good Samaritan statutes:

· Intended to provide limited duty for people who, in an emergency situation, provide treatment (ie: CPR trained people)

· ^not really necessary b/c expert testimony for professionals would establish the customs that the people would be following (however these statutes avoid lawsuits against life-saving acts)

· Emergency room good Samaritan statutes:

· Basically makes negligence impossible since every situation is an emergency in an emergency room (can either read them as no duty or no possibility to breach)

· Lack of consent in medical cases: (replacement for professional standard)
· Aren’t considered batteries b/c intentional torts aren’t covered by insurance (also courts don’t want to call these instances batteries)

· Professional standard is not used w/patient consent cases: instead…
· (majority/CA) Materiality to a reasonable person to make an informed decision

· Harnish v. Children’s Hospital Medical Center: P didn’t know the risks of a cosmetic surgery and she lost her tongue function – court says foreseeable risks were material to a reasonable person and thus P didn’t give informed consent
· used to determine if the sufficient info was conveyed so the patient could make an intelligent decision (doctors are expected to reasonably know this material information; will need expert testimony to testify that the risks were foreseeable)

· ^policy: don’t want to tell doctors how to practice but also don’t want to have patients agree to procedures blindly

· Disclosure standard:

· Doctors have to make material disclosures

· What you do have to disclose:

· 1) duty to make idiosyncratic disclosures if the doctor knows the patient is weird

· 2) duty to disclose a more dangerous surgery

· ^even though a more dangerous surgery may have the same success rate there’s a duty to disclose it (policy: bodily autonomy to decide what type of operation you want)

· 3) duty to disclose risks of not taking a test the doctor has suggested

· ^informed decision of saying no is still important (but for test determines whether the patient would’ve gone through w/the operation had she been informed)

· Exceptions: (what you don’t have to disclose) 
· 1) Don’t have to disclose in emergency (b/c there’s no time for a disclosure and person is knocked out so is unable to hear the material info in the reasonable time frame needed)

· 2) Don’t have to disclose information a patient already has; it’s assumed the patient made an informed consent (not assumed if there are cumulative risks though)

· HYPO: P wants a tummy tuck and it’s Ps 6th one, does material info need to be conveyed? – no b/c P already has the info

· 3) therapeutic privilege: allows doctors to w/hold info that would have some medical or psychological affect that’d harm the patient (Doctor has burden of proof though and can’t just say “patient wouldn’t have done the surgery had patient had the information”)
· HYPO: exceedingly nervous patient doesn’t get disclosures from a doctor b/c doctor believed the patient would back out if told about risks, is this okay? – yes, there’s a therapeutic privilege

· 4) no duty to disclose success rate unless asked

· ^policy: might change how doctors practice, courts don’t want to get into monitoring success rates

· HYPO: P needs kidney transplant and D says success rate is good, P dies, was Ds failure rate material info that should’ve been disclosed? – court says no b/c failure rate wasn’t a risk of the actual medical procedure
· 5) no duty to disclose small % of likelihood of living

· ^policy: would also change how doctors operated

· 6) no duty to disclose when patient has waived informed consent

· HYPO: doctor begins informing and the patient says they don’t want to hear it b/c the patient trusts the doctor and will do what he recommends, can patient then sue for lack of informed consent? – no, patient has waived it’s informed consent

· Causation analysis for uninformed consent:

· Some courts: would a reasonable person have accepted this surgery after being informed? (normally but for test is subjective)

· Actual cause analysis: whether failing to make the material disclosure was the but for cause of the injury b/c the patient wouldn’t have consented to surgery if they were informed (obj)
· Should comparative fault apply to informed consent cases?

· Depends on what patient is at fault for:

· Yes if patient lies about symptoms; then she was partly the reason for her uninformed consent

· No if the patients information doesn’t actually apply to the informed consent (ie: patient being fat) – is this the same as obvious symptoms?
· Compensation in medical malpractice cases

· Medical injury compensation and reform act: non-economic (pain and suffering) are limited to 250k

· Vicarious liability: liable for someone else’s negligence (ie: employer to employee)

· Captain of the ship doctrine:

· In a surgery the doctor is called the captain of the ship and is responsible for the other people in the surgery
· 3) Nonfeasance

· Outline:

· 1) no duty rule for nonfeasance

· 2) distinction b/w nonfeasance and misfeasance

· 3) exceptions to the basic no duty rule for nonfeasance

· 1) no duty for nonfeasance

· Nonfeasance = failure to act

· General rule: no duty to act to save someone

· Estate of Cilley v. Lane: P shoots himself on Ds property by accident but D thinks it’s a joke so doesn’t call 911 – court doesn’t impose special relationship on LL towards the person on her property (normal nonfeasance rule so D wins)

· ^policy: it’s unreasonable to hold everyone liable who saw an emergency and didn’t act (also imposes huge liability on people for not taking small actions) – also establishes right of bodily autonomy
· HYPO: lady asks guy to help b/c her baby is on the railroad tracks, guy starts to reach down but then leaves the baby on the tracks and it dies, who wins? – the D b/c there’s no duty to rescue

· HYPO: does D have a duty if he enticed P to jump in the water and now he’s drowning? – court says no, mere words aren’t enough to stand as a positive act leading to a duty

· NEW RULE: mere words aren’t sufficient to call something a misfeasance

· 2) Nonfeasance vs Misfeasance

· Misfeasance: there is a duty for misfeasance; wrongful misfeasance is determined at breach 

· ^NEW RULE: misfeasance duty can arise when D causes harm or risk of harm even if he does so non-negligently
· HYPO: driver parks car and it rolls backwards and into a kid, can D claim nonfeasance b/c he was out of the car? – no b/c the misfeasance was parking the car

· ^don’t segment out the period of time he doesn’t do anything b/c his affirmative act was parking the car (no more duty if like 3 days past since the misfeasance tho)

· HYPO: railroad is driving around reasonably and hits a pick-up truck and keeps going, does railroad driver owe a duty to pick-up truck driver? – yes, not liable for original injury but are liable for worsening of injury b/c it wasn’t reasonable to keep driving instead of stopping to help

· HYPO:  D1 runs into deer and leaves it there and D2 who is speeding runs into deer and hurts P, could D1 be found liable for Ps injury? – yes, b/c D1 created a risk and thus had a duty to make the situation safe even if he acted reasonably by hitting the deer

· Assuming a duty of care:

· Wakulich v. Mraz: minor gets alcohol from older boys and the older boys negligently take care of her but then she dies on the coach – court says D owes a duty b/c voluntarily assumed care when other people decided not to help
· Voluntarily assuming care for someone gives you a duty (theory is we don’t want volunteers to discourage others from helping and then stop helping themselves)

· ^synonymous w/Good Samaritan rule 

· HYPO: cops get to a car accident but do nothing to get her out of the car, did the cops voluntarily assume care to get her out of the car?  - no duty b/c the cop called the fire department to help so they didn’t voluntarily assume the duty

· ^police also don’t owe a general duty of care to the public

· D starts to reach down and stops and doesn’t save a drowning baby, did D voluntarily assume care? – it it looks like D was assuming the duty and other people decided not to save the baby then yes, but it’s arguable if reaching down is enough

· Misfeasance towards foreseeable 3rd parties:

· Duty can extend to foreseeable 3rd parties who are put at risk by the misfeasance – by the drugs themselves this duty extends to foreseeable 3rd parties that could be affected by this prescription (ie: who will be in danger not who will be emotionally impacted by the negligent prescription)
· B.R. v. West: nurse prescribes meds to a father and father freaks out and kills wife and kids try and sue – court says misfeasance in prescribing the meds applies to the 3rd parties affected by the prescriptions so the dead mother can sue
· Ie: prescribing medication for a family member can foreseeable impact other members and thus there’s a duty for those members

· Can you terminate a duty? -  yes

· Traditional test: if you leave the person in no worse position when you undertook the duty then it is terminated

· HYPO: manager takes a tenants gun and puts it up on a high window sill, tenant goes back and gets the gun and shoots someone,  has manager voluntarily undertaken a duty and then terminated it? – yes b/c she voluntarily acted to take the gun and then left it, however he’s back in no worse position then he started so duty is terminated
· HYPO: guy is beaten up by a girls boyfriend and the guys friend drives him around and leaves him in the car and the guy dies, did friend owe a duty? – yes b/c of special relationship b/w drinking buddies, but if court would’ve considered this just to be a voluntary assumption of a duty then it would’ve been terminated since he was left in no worse position

· R.3d: no worse position (same rule but…)

· If the person you’re helping seems to be in imminent peril, you must act reasonably towards the imminent peril before terminating the duty

· ^harder to discontinue the duty you voluntarily assumed

· HYPO: can you pick someone up stranded in the ocean and then leave them in the ocean again but closer to land? – no, b/c then you’re not acting reasonably to their imminent peril

· 3) Exceptions to basic no duty rule for nonfeasance

· Special relationships (establish a duty despite nonfeasance) (2 types)
· 1) Pre-existing relationships (pg 532 note 6)

· 1) common carrier w/its passengers

· 2) innkeeper w/its guests

· 3) possessor of land that holds its land open to the public

· 4) employer w/its employees while at work

· 5) a school w/it’s students

· 6) landlord w/its tenants

· 7) custodian w/those in custody

· 2) indeterminate relationships (ad hoc fact-based relationships)

· Podias v. Mairs: friends get drunk and hit a motorcyclist and passengers argue nonfeasance after standing around the motorcyclist for a while – court says passengers still owe a duty despite not being in a special relationship (case is an anomaly and court just didn’t like the passengers)
· HYPO: Frat bro leaves party w/other brother and encourages him to jump from a cliff to a river and then can’t save him from drowning, was a duty owed? – yes, but no negligence b/c words aren’t sufficient to establish your responsibility for their actions (duty could be from 2 frat bros or leaving the party together) – who decides there was no negligence? Didn’t court already say there’s a duty so wouldn’t jury decide on breach?
· How to analyze duty when D doesn’t act:

· 1) nonfeasance rule (typically will argue it’s misfeasance first)

· 2) is there a special relationship?

· 3) who has the special relationship and to whom?

· 4) is the breach connected to the special relationship? (ie: scope of the special relationship)

· 4) Contracts (4 main topics under contract and duty)
· If a tort duty is recognized when you get into all contracts then you’d be afraid to contract

· Economic loss rule (attempted to divide tort/contract law – generally holds up)
· No duty in tort to prevent economic loss (ie: loss covered by insurance)

· Have to look at whether the damages involve physical harm

· HYPO: 1 co-worker promises to buy insurance for the boat but doesn’t and the boat sinks, can the other co-owner sue for failing to get the insurance? – court says no, there’s no duty here b/c of the damages being sought are not covered by tort law
· HYPO: D fails to put Ps ad up in the yellow pages – D says this is pure lost profits and therefore P can’t recover in tort; has to recover in contracts

· 2 rules for when a contract is entered into:

· 1) does a duty exist?

· Default presumption: duty arises when a D created a risk

· When do contracts create a duty?

· When your misfeasance under the contract creates a risk of physical harm (can’t be economic loss b/c you can only sue for that under contract)

· ^can get loss profits though as long it’s attached to physical harm (if all you’re suing for is economic damages then you can only sue in contracts

· 2) what is its scope? (generally limited to the contract)

· 4 Main topics for Contracts and duty

· 1) Misfeasance under contracts

· Affiliated FM v. LTK Consulting Services: engineers negligently caused damage to trains and they had a contract w/the city but not w/the P (monorail company) – court says that despite not being in privity w/the monorail company the engineers still had a tort duty b/c the misfeasance created a risk w/in the scope of the contract
· Same as misfeasance out of contract; if you’re acting and creating a risk there’s a duty

· 2) nonfeasance under contracts

· Special relationship may arise b/w contracting parties which overcomes nonfeasance rule

· Restatement rule (exception to the general nonfeasance rule)

· Taken out of the nonfeasance general rule if you contract to do something but fail to take actions to do it and the failure…

· A) increases the risk of harm OR

· B) harm is suffered b/c of the promisees reliance
· Langlois v. Town of Proctor: P made contract w/the city to turn off their water but the city didn’t do it and the home flooded – court says there’s a duty regardless of the nonfeasance b/c P relied on the promise by the city

· 3) Scope of Duty under contract

· Diaz v. Phoenix Lubrication Service Inc: P crashes b/c of worn tires and files suit against jiffy lube for not checking the tires on the oil change – court says jiffy lube only contracted to an oil change so checking the tires was outside of the scope of the duty

· Now the 4 corners of the contract actually become important
· ^virtually no cases that say a contracting party breached a duty that’s outside of the scope of the contract

· Policy: we don’t want people to be afraid of entering contracts

· 4) Duty to 3rd parties outside of the contract

· Best argument that a 3rd party can bring suit

· When the original party that would’ve been liable but outsourced (under contract) duty to a different party, then the 3rd party can bring suit against this outsourced party – do we need to memorize the factors or just know this best argument?
· Factors to consider for whether a contracting party owes a duty to an outside 3rd party

· 1) reasonably interconnected and anticipated relationships

· 2) particularity of assumed responsibility under the contract and evidence adduced at trail (narrower = more likely there’s a duty)

· 3) displacement and substitution of a particular safety function designed to protect persons like this P

· HYPO: guy gives car to D to fix his brakes but D doesn’t fix them and guy runs into P – P can sue D

· HYPO: nurse gets hit by falling fan which D contracted w/the hospital to fix – P could sue D after looking at the factors

· Promises/undertakings giving rise to a duty (will be limited duty b/c reliance is required on the part of the P)
· Florence v. Golberg: Mother stops walking kid b/c school began supplying crossing guard but one day they didn’t and the kid was killed by car – court says nonfeasance rule doesn’t apply b/c there was reliance by the Mother
· Basically special relationships forcing the promisors to act on the promise so long as there’s reliance by the P

· HYPO: school negligently doesn’t supply a crossing guard but a parent doesn’t know there’s going to be a guard and the kid gets hit – no duty b/c no reliance by the parent on the promise to provide a crossing guard
· HYPO: lady gets taken at a shopping center and people follow her but then call the cops and the cops say they got it but they don’t go help and the lady is raped – court says no reliance on the part of the lady w/regards to the cops promise to the other drivers to handle it and therefore cops had no duty to save the lady

· 5) Duty to protect from actions by 3rd parties

· Very expensive so courts are very specific when they apply a duty to protect form a 3rd parties actions

· ^there’s no general duty to warn against dangerous 3rd parties (exception: special relationships)
· Iseberg v. Gross:  P was shot by Ds partner and Ds failed to warn P of the partners craziness – court says there was no special relationship b/c the relationship b/w D and the partner had ended when P was injured

· These rules are largely focused on criminal activity

· Is a special relationship enough to protect from 3rd party actions?

· No, the risk must also arise out of the relationship (ie: foreseeability)

· ^(similar to contract analysis where the duties only arise from the inherent risks of the contract)

· What you need on top of a special relationship

· 1) knowledge of the danger or 2) reason to foresee the danger

· ^exception: if the D acts and gives rise to the risk that’ll take it out of nonfeasance rule

· Can come in 2 ways: either…

· 1) relationship w/the P

· 2) relationship w/the 3rd party

· 1) relationship w/the P 

· Land Owner/Land Occupier special relationship (4 basic approaches)

· 1) specific imminent harm: 

· just have to protect against the specific harm about to befall P (older test)

· 2) prior similar incidents:

· Duty arises when some similar situation has happened on or near the premises so D is on notice (problem is what is near and what’s similar? – also a rarely used test)
· 3) totality of circumstances:
· Nature, condition, and location of land, other circumstances bearing on foreseeability

· ^don’t need a prior similar incident for this so it’s a broader test (problem is this test is amorphous so there’s no predictability to it)

· 4) Balancing approach

· Psecai v. Walmart Stores: Lady was robbed in Ds parking lot and sued for negligence in failing to protect – court says there was no duty after using the balancing approach b/c the robbery wasn’t foreseeable and the security expense outweighed the pros of having one

· Foreseeability of harm must be balanced against the burden of imposing the duty (very similar to carrol towing approach)

· ^if a duty is found then a breach must still be found but the 2 are very similar

· Landlords duty to protect tenant from 3rd parties:

· Rule: there is no duty

· Ward v. Inishmaan Assosciates: Tenant attacked another tenant after their disputes w/a knife – court says LL doesn’t have a duty towards the tenant b/c neither exception is present

· Exceptions:

· 1) LL created or is responsible for known defective. Condition that enhances the risk or attack (duty is in the common areas)

· 2) LL undertakes to provide security (duty for negligent security)

· HYPO: tenant gets attacked and LL had gotten worse and worse security over the years – court says LL was on a duty to keep the security at the same lvl as 7 years before when the tenant entered (this was an outlier case though)

· School setting:

· Marquary v. Eno: girls were sexually assaulted in school – court found a special relationship b/w the young girls and some of the school employees so the school had a duty to stop the sexual assault
· HYPO: teacher goes to movie and sees fellow co-worker snuggling w/an 8th grader, did onlooking teacher owe a duty? – there’s a special relationship but this is Friday night at the theatre so no duty to report; however if the teacher saw something was weird on campus then breach from failing to report would’ve occurred during your special relationship and the night at the theatre would be a consequence of your breach and not acting

· HYPO: one student threatened to kill another and the kid told the teachers on campus but they did nothing -  simple case P wins b/c teacher breaches
· HYPO: student was injured on campus before classes started at 6:30 am – court says this time was w/in the duty since school was still open

· HYPO: student returning from parent-teacher-student meeting was hit by a car at a sketchy crosswalk while leaving – court takes hardline approach and doesn’t find a duty

· Compare colleges:

· No duties are owed to students b/c you’re supposed to be adults

· ^exceptions: 1) if college is acting as a LL, 2) voluntarily assumed a duty (ie; sending security to parties) 

· Difficulty in proving actual cause in duties to protect from 3rd parties:
· Courts will allow juries to determine actual cause usually when the negligence by the D increased the risk

· HYPO: dimly lit parking lot results in woman’s death, can lot be sued for failing to provide sufficient lighting? – court says that you can’t show actual cause so no recovery

· 2) D in a special relationship w/the 3rd party (attacker)

· D might owe a duty to the public at large b/c everyone is in jeopardy w/this dangerous 3rd party

· HYPO: inmate was very violent but negligently allowed to live in a less secure area and escaped and broke into an apartment killing a girl – court found the jail had a special relationship w/the violent inmate and thus the jail owed a duty to the public at large to keep this inmate secured

· ^b/c jail took in the convict they knew of the risk and therefore took on the special relationship
· LLs duty to public b/c of dangerous tenants

· HYPO: LL leases land to dangerous tenant and tenant shoots in his yard and kills a neighborhood girl – court says LL had special relationship w/the tenant and the risk came out of the special relationship b/c the tenant shot while on the LLs yard

· ^duty arises for LL when lease is signed b/c the LL was aware of the risk posed by the tenant

· How can a LL act reasonably w/respect to a dangerous tenant?

· If all the LL had to do was call the cops or tell the tenant to calm down then there’d be a but for problem; evictions also take 60 days so if the shooting takes place w/in 60 days then the LL won’t be the but for cause 

· Moral of story is this duty is imposed but it’s difficult to hold the LL liable

· HYPO: what if LL knows beforehand that the tenant is dangerous? – court won’t extend duty to force LLs to refuse to lease w/dangerous tenants

· LLs duty to public b/c of tenants w/dangerous dogs

· LLs have a duty when they have… 1) knowledge and 2) ability to control the dangerous dog

· ^purpose of control element is to limit liability

· Negligent entrustment

· HYPO: lending your chainsaw to a neighbor – will be negligent entrustment if someone gets injured 
· Duty to control employees

· Ie: negligent hiring or supervision (separate torts – comparer vicarious liability which is just how an employer can be liable for an employees tort)

· Parents duty to control their kids

· Requirements of parents duty to control their kids:

· 1) knowledge of specific (must be very specific), dangerous habit of the kid

· 2) present opportunity and need to restrain the kid to prevent imminently foreseeable harm (ability to control the kid at that moment)

· Courts are very reluctant to second guess child supervision

· ^policy: must be at fault and kids aren’t really capable of that

· Limited duty for therapists and their patients

· Tarasoff v. Regents of University of CA: patient kills P after putting psychologist on notice of his dangerous intent and psychologist failed to warn P – court says psychologist had a professional duty to determine if the patient was an actual threat and an RPP duty to act reasonably w/his knowledge

· Therapist must first find their patient is a threat to a 3rd party (under the professional standard) and then determine how to act on the risk (RPP standard) – self-inflicted risks aren’t incorporated in the duty
· ^(split jx) on whether the patient needs to name a victim in order to be considered risky

· HYPO:  what if P tells therapist that he’s suicidal and then kills himself w/o the therapist warning the parents? – court says the risk of a self-inflicted assault isn’t w/in the duty owed by the therapist

· HYPO: what if patient tells therapist he’s about to burn down Ps house and then does it? – court says yes therapist owed a duty to tell the P under the duty rule

· Bar owner duty of care

· HYPO: customer leaves bar drunk and kills 3rd party – duty of tavern owner extends to these 3rd parties put foreseeably at risk by their drunkenness

· ^HYPO: what if the customer gets in car and injures himself? – no, the customers actions are the sole proximate cause

· 6) Negligent Infliction of Emotional Distress (NIED)

· On final:  don’t just analyze duty issue for NIED; need to analyze other elements of negligence as well

· 3 Factual situations for NIED

· 1) risk of physical harm but no physical harm (otherwise parasitic damages) (*can always recover when there’s physical harm)
· (Some courts/old rule) Impact rule

· Requires actual impact w/the P (courts were nervous about Ps faking)

· HYPO: pregnant lady stands w/in group of horses and suffers a miscarriage b/c of her fright – court says no recovery for NIED b/c there’s no physical injury

· (Majority/CA) Zone of danger test – do we still need to know other rules b/c courts have largely done away with them?
· Ps can recover who are placed in immediate risk of physical harm by Ds negligent conduct

· ^recover for emotional distress during period in the zone of danger and any injuries that occurred b/c of it (ie: medical therapy expenses)

· (other courts) Physical Manifestation 

· No contact requirement but injury must result after (ie: medical expenses)

· 2) 3rd parties are at risk of physical harm (bystander recovery) (Ps aren’t at any risk of physical harm)
· Emotional distress resulting from injury to another

· HYPO: can bystander recover if the person injured can’t recover b/c the D wasn’t negligent? – no, the bystander rule is derivative and therefore D needs to have been negligent

· NEW RULE: D must be negligent in order for P to recover for a bystanders injury

· Rule: P can recover if he was in the zone of danger before the bystander was injured OR if P is a reasonably foreseeable victim and the injured bystander is a family member – make sure to check if I got this rule down right
· Catron v. Lewis: P had daughters friend hit behind him on a tube but P was never afraid that the jetski would hit him – court says P wasn’t in zone of danger and the victim wasn’t a family member so no recovery
· Some courts only allow recovery when you’re also in the zone of danger (not CA)

· Catron v. Lewis: 

· Ie: zone of danger is a limiting requirement when you’re claiming emotional distress from someone else’s injury (if you’re not in the zone of danger yourself then you can’t recover for witnessing someone else’s injury)

· (split jx): some courts require P to also be in the zone of danger to recover for a bystanders injury 

· (other courts/CA) 3 elements to recover as a bystander outside of zone of danger

· 1) closely related

· ^parents, siblings, children, registered domestic partners, or relatives residing in same household (co-habitation isn’t enough)

· 2) present at the scene of injury producing event at the time it occurs and aware that it’s causing injury (ie: perception element)

· What happens to people who come to the scene afterwards? – can’t recover b/c you must be aware of the injury at the scene when it’s being caused
· NEW RULE: you need to know somebody has something to do w/the injury but don’t have to know it was caused by negligence (ie: need to know exactly what’s happening but not necessarily the negligent act that caused it to happen) – wtf does this mean?
· HYPO: medication leads to close relative getting a seizure, can P recover? – no b/c won’t know what the negligent act that caused the seizure was
· HYPO:  wife runs into burning house and sees husband flame to death but didn’t see the negligent air crash that caused the fire – wife can still recover

· 3) serious emotional distress

· HYPO: mother saw a vehicle strike her young child across the road, mother wasn’t in the zone of danger herself so could she recover? – yes, CA court drops zone of danger requirement for recovering for NIED as a bystander and instead considers 3 factors (now it’s a test)

· Side Note: Loss of Consortium Claim 

· Injury to a spouse and the other spouses life is greatly diminished b/c of it

· ^idea is that you’ve lost the support of your spouse (related to emotional distress but different b/c it’s a longterm loss)

· Limitation:

· It’s a DERIVATIVE cause of action, subject to contributory negligence of the victim

· Ie: if injured spouse was contributorily negligent then the other spouses was contributorily negligent then the other spouses loss of consortium claim is subject to a reduced % b/c of comparative fault
· % of second consortium claim will mirror (be derivitieve) of the first claims % attributed to contributorily negligent injured spouse
· Also a loss must be proven (won’t recover if your spuse was never around to begin with)

· Consortium claims are allowed b/w husband and wife 

· (split jx/CA doesn’t recognize) child recovering from a loss of a parent 

· ^danger b/c loads of liability for parents w/loads of kids

· 3) emotional distress independent of physical risk (direct victims of emotional distress)
· ^classic example: negligent handling of corpses

· Direct victims have a pre-existing relationship w/the D (compare bystander cases where strangers injure people)

· Requirements to recover as a direct victim:

· Severe distress, negligence, and a pre-existing relationship w/the D (really could just consider this negligence and not a separate tort)

· (split jx): a few courts just use standard negligence analysis to determine if P can recover solely for NIED as a direct victim
· HYPO: negligent birth giving by malpractice doesn’t injure mother but injures baby, mother brings NIED claim but she’s not a bystander b/c she was sedated – court says mother was a direct victim and therefore can recover for NIED
· HYPO: mortuary can’t find husbands body and wife is emotionally distressed – wife can recover for distress as a direct victim b/c of the pre-existing relationship w/the mortuary

· HYPO: Ds tested P for aids and he came out positive by accident – court says P can’t recover b/c there was no actual physical peril since he was in fact HIV negative – do some courts require physical peril?
· HYPO: negligent crash occurs and P saw the other drivers body in a wreck b/c of the crash (P was driving cement truck and wasn’t injured so he could only recover for NIED) – court uses just negligence analysis and makes sure there’s severe emotional distress that an RPP would be unable to cope with

· HYPO: you were drinking Ds drink which has cancer causing elements in it – P can only recover for anticipated harm resulting in emotional distress if they can prove that more likely then not they’ll develop cancer in the future

Strict Liability
Vicarious Liability
· 6 Points of Vicarious Liability

· 1) synonymous w/respondeat superior

· 2) vicarious liability is a form of s/l – “person or entity is held legally responsible for the fault of another”

· 3) distinguish: employers own negligence

· ^ie: negligent hiring (hiring a truck driver that has 5 DUIs)

· 4) what are we supposed to get out of vicarious liability?

· Employer will be liable when employee commits a tort w/in its scope of employment (scope of employment is very amorphous but the vernacular of vicarious liability is still important)

· 5) goals of vicarious liability

· Prevention of future injuries

· Assurance of compensation to victims

· Equitable spreading of losses (there’s a tendency to find employees committed their torts w/in the scope of employment b/c of insurance)

· 6) pre-requisite: employee has committed a tort (need to have employee negligent to begin with)

· ^while employees motive to serve the employer is important it is not a pre-requisite of being found w/in the scope of employment

· What is employment for vicarious liability?

· Test: does the person submit themselves to the control of an employer?

· ^can be doing free work and still be “employed”

· 2 other employment doctrines:

· 1) borrowed servant rule: somebody works for employer but is borrowed by another person, who are they employed by?

· ^modern rule: who has control of the person?

· Old rule: original employer liable

· 2) captain of the ship doctinre (Ybarra case)

· Captains of the ships are liable for all negligence of their employees (includes surgeons)

· Scope of Employment:

· Scope of employment tests (gets looser 1 through 3)

· 1) control theory:

· Old test that incentivized employers to define what was in and outside of the scope of employment (therefore a very narrow test)

· 2) “Doing the masters work, no matter how irregularly or w/what disregard of instructions”

· ^employees can disregard employers instructions and vicarious liability will still apply

· HYPO: cook hits costumer w/knife he was tossing up, is the cook w/in the scope of employment when tossing the knife around? – court says yes b/c cook was building a rapport w/his costumer and court uses doing the masters work test

· 3) losses incident to carrying on an enterprise (broadest test)

· HYPO: employee attending a sales convention came home at 2am from a bar and struck a pedestrian – court says this was still w/in scope of employment b/c employees socializing was an incident to carrying on the enterprise (need to network)

· Going and Coming Rule (for scope of employment)

· Rule: If you’re going to or coming from work you’re not w/in the scope of employment 

· Exceptions: (3 of them)

· 1) incidental benefit to employer

· Hinman v. Westinghouse Electric Co: employee was heading back from work and struck a policeman on a center divider – court says employee’s commute was an incidental benefit to the employer b/c he was getting paid for it and was part of a distant workforce so w/in scope of employment

· Ie: compensation for travel or utilizing a distant workforce

· HYPO: construction worker drives to a show up location where the employer will take him to the job site, on his drive to the show up location he gets into an accident was he w/in scope of employment? – court says no b/c going and coming rule (could have come out other way though b/c of a distant workforce and worker had to stay part time at a trailer when he worked for the employer)

· 2) special hazards from the travel

· Has to be a unique hazard (distance along doesn’t suffice)

· 3) the dual purpose doctrine

· Doing something along the way to work for the purpose of benefiting the employer (ie: work related phone call or being a 24 hour man)
· Frolic or Detour

· Times during the work day when you’re outside the scope of employment

· Detour: minor deviations from work for personal benefit (won’t take you out of the scope of employment) (ie: going ½ mile away to get milk you’re still w/in scope of employment)

· Edgewater Motels v. Gatzke: employee is drinking in a bar and then fills out expense report before bed while smoking and burns down the hotel – court says smoking was just a detour and he was still w/in scope of employment when filing out expense report (dual purpose w/filing form out) (detour w/smoking)
· Frolic: major deviations from work will put you outside the scope of employment

· HYPOs all w/in scope of employment:

· HYPO: Postal employee picks up his friend from far away, eats lunch w/him in the truck, and then gets in a crash on his way back to work – court says w/in scope of employment b/c when he ate lunch w/his friend he was guarding the mail and thus there was a dual-purpose exception to coming and going

· HYPO: off duty cop required to take gun everywhere negligently shot someone while off duty – he’s still w/in scope of employment b/c he’s always on call w/the gun

· HYPO: while on a day off employee is going to take measurements from his work but decides to drag race while on the way there – he’s w/in scope of employment b/c he’s doing something for the benefit of the employer – looks like going and coming rule tbh – explanation = logic is off in this case b/c court wants vicarious liability
· HYPO: trucker stops for dinner and stays a while to drink but then gets back in car and hits motorcyclist – court says this is w/in scope of employment (minor detour) and even if he was outside he could be said to have re-entered

· Can intentional torts be w/in the scope of employment?

· Rule: intentional torts don’t usually give rise to vicarious liability (intentional torts tend to be personal in nature and not for the benefit of the employer)

· ^lots of courts will still say they’re w/in scope of employment tho

· Causal nexus 2 part test for intentional torts being w/in scope of employment

· 1) required by or incidental to the employee’s duties or….

· 2) reasonably foreseeable in light of the employer’s business (broader and more important)

· ^Well known hazards to the enterprise satisfy (2) – ie: if an intentional tort is fairly and naturally incident to the business then it’s reasonably foreseeable and employer’s vicariously liable

· Montague v. AMN Healthcare Inc: employee poisoned another employee after a dispute at the hospital – court says this wasn’t incidental to the duties b/c D had never used the poison before and wasn’t reasonably foreseeable b/c the dispute was weeks ago so no vicarious liability and intentional tort didn’t have a causal nexus w/scope of employment

· HYPO: pregnant woman falls and needs an ultrasound, doctor sexually assaults her w/the ultrasound equipment – court says this isn’t w/in the scope of employment b/c the motivating emotions weren’t an outgrowth of employment

· HYPO: police officer stops woman for DUI says he’ll drive her home but then pulls into the parking garage and rapes her – court says this is w/in the scope of employment b/c the officer has a unique job where his emotions could outgrow from his employment (professor said these two holdings should be swapped based on foreseeability)

· Independent Contractors:

· Rule: hirer isn’t liable for the torts of an independent contractor (loads of exceptions

· Test to determine if someone’s an independent contractor: control over the details vs control over the end result

· Mavrikidis v. Petullo: independent contractor drives a dump truck and burns a pedestrian w/hot asphalt – court says employer isn’t vicariously liable b/c wasn’t dictating the details but just the result (would’ve come out differently in CA w/broad peculiar risk exception)
· ^if there’s control over the details then the employer will be liable – if there’s only control over the end result then the hirer won’t be liable

· How to make sure you just hire an independent contractor:

· Make sure you don’t exercise too much control over the employed person

· Write it in a contract that they’re an independent contractor (not determinative though ie: WWE contracts)

· Exceptions to general rule: (non-delegable duties – can be non-delegable by statute or 2 exceptions below)
· 1) inherently dangerous activities:

· Pusey v. Bator: security guard negligently shot intruders – court says security was a non-delegable duty b/c it’s inherently dangerous despite them being independent contractors and thus employers are vicariously liable

· Ie: crop dusting, security

· ^policy: can’t farm out your risky responsibilities to someone else

· 2) peculiar risk

· ^huge overlap w/inherently dangerous exception b/c they’re practically the same

· Broadly defined in CA: (has basically swallowed up general rule)

· Examples: dump trick backing up during construction, 14 foot trench that falls in, falling while on a 10 foot high wall

· Other forms of vicarious liability – how are these different then special relationships? Is it b/c here you don’t split up through comparative fault?
· 1) partnerships (vicariously liable for something done w/in the partnership)

· 2) joint enterprises – need an agreement for a common purpose, w/a community of interest, and an equal right of control

· ^anyone in the joint enterprise is vicariously liable for the torts that the joint enterprise commits against any 3rd parties; but not for the torts committed internally (against other members of joint enterprise)

· 3) Concert of action
· Conspiracy like situations ie; illegal/tortious enterprise

· 4) entrustment of vehicle

· Negligent entrustment

· Owner-consent statutes (liable for other people who drive your car)

· 5) family purpose doctrine

· Governed by statute

· 6) imputed contributory negligence (“both ways rule”)

· M (master) has an S (servant) who, while driving Ms car, gets into a negligent crash w/A (3rd party)

· Situations:

· 1) Can A sue M if S injures A? – yes b/c of vicarious liability

· 2) What if As also negligent – then M can claim comparative fault

· 3) what if M sues A? – yes that’s fine as well b/c it’s Ms car (sue for damage to Ms car but if it wasn’t Ms car he couldn’t sue)

· 4) can A then counterclaim for contributory negligence against the S when M is suing A? (ie: does S contributory negligence get computed when M is the plaintiff?) – yes, you compute contributory negligence regardless if M is the defendant or plaintiff (earlier courts didn’t compute when M was plaintiff b/c scope of employment was limited to just S)

Nuisance
· Nuisance def: interferences w/the use and enjoyment of the land (done by someone off of the property)

· ^something may not be a trespass but it could be a nuisance 

· 5 parts of nuisance law:

· 1) is fault required? 

· Most nuisance cases are intentional or negligent but can be s/l (ie: playing Bieber after being told not to)

· 2) substantial invasion

· 2 hours not enough; 2 weeks is

· 3) unreasonable invasion
· Balance gravity of harm (not risk of harm) vs. utility of Ds conduct 

· ^assault on Ps eardrums for listening to for listening to beiber vs. Ds enjoyment

· 4) coming to the nuisance

· Can’t arrive after the nuisance is already present (must be established use in neighborhood)

· 5) public nuisances

· Damages a widespread area

· ^can only be prosecuted by public prosecutors 

· (exception: P can prove he’s hurt more than the public more generally ie: fisherman in oil spill)

Strict Liability
· Similar doctrines to S/L that don’t consider fault
· 1) trespass to land

· 2) negligent (honest) mistake

· 3) violation of statute

· 4) vicarious liability

· History of s/l

· Negligence was an entirely s/l claim at the beginning (meant to keep the peace)

· 1850 was a shift to the fault system (now we’re left w/the aftermath of s/l b/c it can no longer be based on direct harm)

· 3 Pockets of s/l that survived switch to fault

· 1) trespassing animals

· If animals (not pets) went on someone else’s land and did damage

· 2) animals w/dangerous tendencies

· If you knew or had reason to know of their dangerous tendencies and they injure 

· 3) wild animals

· Lions, bears, tigers ect..

· For injuries “connected w/the wild characteristics of the animal” (ie: can’t just trip over a sleeping lion and sue for s/l)

· Rylands v. Fletcher: Mine operator had his mine flooded by a neighbor – House of lords put in the non-natural test in order to hold the neighbor strictly liable for the damage he did to Ps land
· Rule from Rylands: s/l is based on a non-natural use of land that escapes and does damage to someone else’s property

· HYPO: fire falls down and hits a hotel guest, can that guest use Ryland? – no, b/c the non-natural use must escape the property and injure someone off of it

· History after Rylands

· The classic example of s/l is blasting w/dynamite
· R.2d abnormally dangerous activities (6 factors on pg 735)

· 1) existence of high degree of risk

· 2) likelihood that harm will be great

· 3) inability to eliminate the risk by reasonable care

· 4) activity not a matter of common usage (if it’s commonly done it’s likely not injuring a lot of people)
· 5) inappropriateness of activity to place

· 6) value to community outweighed by dangerous attributes
· Who applies the 6 factors?

· Judge (also it’s not a test so you don’t have to have every single one which leads to unpredictability)

· Things that have been found to be s/l (list on pg 740)
· High energy activities: rockets, blasting (not fireworks b/c they’re very common)

· Dyer v. Maine Drilling & Blasting: homeoners had damage to property b/c of nearby blasting – court goes through 6 factors and says there is s/l for blasting

· Poisons (includes crop-dusting)

· Release of hazardous waste

· Lateral and subjacent support (idk?)

· Prima facie case for s/l

· 1) duty: D’s acting affirmatively (duties never an issue)

· 2) S/L: is D strictly liable for injuries caused by this activity? (no breach analysis)

· 3) actual cause: “but for” test

· 4) proximate cause

· ^issue: is a proximate cause limitation inconsistent w/strict liability? (courts still apply proximate cause and foreseeability will determine whether s/l will be cut off by superseding cause)

· 5) Damage

· HYPO: blasting case next to a mink farm makes the minks kill their babies – courts don’t apply s/l b/c no proximate cause since this wasn’t the kind of risk that makes blasting inherently dangerous

· HYPO: company that hauled dynamite was shot w/a rifle and the entire block is destroyed – court says no s/l b/c that was an unforeseeable intervening act

· HYPO: thieves blow up dynamite storage company – court says company was s/l and intervening act didn’t cut off liability b/c there was some thieves at this storage before so it was foreseeable

· HYPO: thieves steal dynamite and set it off somewhere else 3 weeks after and 100 miles from storage site – court says this was a superseding cause so no s/l b/c of lack of foreseeability

· Defenses to S/L

· Common Law defenses:

· 1) contributory negligence: not a defense at c/l

· ^theory: if you rule out fault as a claim of s/l then you should rule out fault as a defense

· 2) assumption of risk: was a defense at c/l

· Does comparative fault affect defense rules?

· Contributory negligence defense: Depends of statute…

· Statute may make jury apply comparative responsibility to a strictly liable D and a contributorily negligent P to give them both %s

· ^doesn’t make a lot of sense b/c Ds normally don’t calculate fault for S/L crimes

· AOR defense:

· Still applies at modern law so D can have a s/l defense when P was a primary AOR or secondary AOR but will still calculate %s

Products Liability
· Negligence claim is always available for a defective product but products liability makes it easier to recover

· History of products liability – not sure if need to know
· There is a product involved that has injured the P (compare s/l where somebody was doing an activity)

· Contract origins

· Privity bar to negligent actions

· HYPO:  boiler blew up and injured neighbor’s property who brought suit against manufacturer – court says neighbor wasn’t in privity w/the manufacturer so can’t sue

· HYPO: buyer of car has wheel collapse and he falls out, manufacturer says can’t sue b/c buyer wasn’t in privity – court says can bring negligence suit against manufacturer

· Warranty cause of actions

· Based on s/l so if warranties breached you can auto sue

· HYPO: representations made by seller said glass on car was shattered, manufacturer says that’s irrelevant b/c buyers not in privity w/manufacturer – court says the warranties made by the manufacturer is relevant regardless of privity and therefore manufacturers can be held liable for their warranties 
· HYPO: contract disclaims all warranties and car is faulty and crashes – court strikes down disclaimer and puts in implied warranty of merchantability

· Modern products liability law

· HYPO: wife buys faulty product that causes husband injury – CA court holds that a manufacturer is “strictly liable when an article he places on the market proves to have a defect that causes injury”

· Defective definition:

· “Defective condition unreasonably dangerous to the user or consumer, or to his property”

· ^unreasonably dangerous caused issues b/c this isn’t a negligent analysis

· What if an injury occurs before a products defect comes into play

· ^manufacturer won’t be responsible for initial injury but instead the enhanced injury when the product defect causes an injury

· Issues w/products liability

· What’s defective

· How much are we cutting out of contract law

· Elements of a products liability claim of action

· 1) duty: putting the product out to the public (duty is never an issue b/c D acted by making the product)
· 2) Product meets test for strict products liability:

· Ie: consumer expectation; risk utility ect… (basically determines if product is defective)

· 3) actual cause

· 4) proximate cause

· 5) damage

· Types of defects in products

· Issue: focus is on whether a product is defective in the first place, and what a P has to prove to establish such a defect

· 3 types of defects:

· 1) manufacturing defects (individual product didn’t come out to specifications they were manufacturing to)

· 2) Design defects (product was defectively designed)

· ^most worrisome b/c entire product line is subject to litigation

· 3) information defects (didn’t properly warn of the products risks) (ie: failure to warn)

· 1) manufacturing defects

· Deviates from products intended design

· Must show product was defective when it left the manufacturer

· Elements of proving manufacturing defect:

· 1) product was in defective condition

· 2) defect existed when it left Ds control

· 3) actual cause

· 4) proximate cause

· What you really need to prove for manufacturing defect:

· Did it depart from what the manufacturer intended?

· Lee v, Crookston Coca-Cola Bottling co: waitress had a coke bottle explode in her hand and sues for products liability – court says through circumstantial evidence the P can get a products liability claim to the jury
· Tests for determining defective use:

· 1) Consumer Expectation test (majority)

· Does the product match the users expectations?

· ^if you get something different and that injures you then it’s a products liability analysis (objective analysis applying to the average consumer)

· HYPO: hard pecan shell not supposed to be in a chocolate bar injured the P – court uses consumer expectation test to let P recover

· HYPO: what if the consumer is a 7 year old? What about a consumer w/great knowledge? – doesn’t matter b/c consumer expectation test applies to the avg consumer

· 2) inherent to nature of the product

· If somethings reasonably expected by its very nature then the product can’t be determined unfit or defective (so no products liability case)

· HYPO: bone in chicken enchilada injured the P - court doesn’t allow P to recover b/c the bone was inherent to the nature of the chicken

· 2) Design defects

· Tests for determining defective use:
· 1) Consumer expectations test
· Product may be found defective in design if the P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (can apply to bystanders as well ie: when person injured isn’t the consumer – but it makes the test artificial)
· ^can only use consumer expectation test in situations of everyday experience (won’t work when specific parts are at play)
· ^exception: doesn’t have to be public generally, can be a smaller group that uses the specific good and have common expectations for minimum safety standards

· HYPO: off-roading jeep tips over from front to back and collapses in on itself – court applies consumer expectation test and P wins b/c the rollbar fell in and a reasonable consumer would believe it would uphold regardless of how you roll
· HYPO: car crash occurs and front wheel gets pushed inward and injures Ps ankle, can the consumer have a general expectation that they won’t be injured in a small crash? – CA court says test is reserved for everyday experience situations 
· Questions for consumer expectations test

· 1) what if P had no explicit expectation? - (avg consumer expectations)

· 2) what if the cause of the injury is complicated? – (can’t use unless a specific group knows of the good well)

· 3) injured person is a bystander? – (can still use even though it’d be arbitrary since bystander didn’t have any expectations from the good)

· 4) new product?

· 5) consumer knows product is dangerous? – (AOR?)

· 6) what type of expectation is needed? – (ordinary users)

· Crashworthiness of vehicles (no longer followed) – do we even need to know then?
· Was a defense against consumer expectation test when consumer misuses the car; now we require the manufacturer to consider foreseeable misuse

· 2) Risk Utility Test (similar to Carrol Towing)

· Knitz v. Minster Machine Co: press crushes Ps fingers when safety device wasn’t attached and P sues manufacturer – court says case can get to jury off of risk utility test b/c consumer expectations test doesn’t work since P couldn’t have had an expectation based on how complicated the machine was

· If the benefits of the challenged design do not outweigh the risk inherent in such design then P loses (must consider factors)

· Factors of risk-utility test (similar to carrol towing)
· 1) likelihood that the product design will cause injury

· 2) gravity of the danger posed

· 3) mechanical and economic feasibility of an improved design

· Questions for risk utility test

· How does this differ from negligence analysis (doesn’t really)

· ^use it anyway b/c intuitively it makes sense to determine if a unique product is defective

· HYPO: P operating tree loader was about to tip over so P jumped off and injured himself by the logs – CA courts applies consumer expectation test and modified risk utility test
· CA Test (consumer expectation and modified risk utility) – make sure I have this right
· 1) P must prove products design has proximately (really means actual cause) caused the injury then…
· 2) shifts burden to D to prove the utility of the design outweighs the risk 

· HYPO: lady on bus can’t reach pole and was injured – court says b/c bar wasn’t there and that’s the actual cause of the injury then the burden is shifted to the D to prove there was a utility in not having the bar there

· Custom evidence

· Kim v. Toyota Mortor Corp: Toyota drives off an embankment b/c it didn’t have a safety device on it that other Toyota’s did – court says custom evidence could be admitted but only through a limited instruction that allows application to the factors of the risk utility test (not admissible for determining reasonableness b/c that’s a negligence claim)

· Evidence of what the industry is regularly 
· ^relevant for negligence b/c of reasonability
· To what degree is customary evidence admissible for the risk-utility test

· It can be admitted if it’s relevant to the factors of risk-utility

· ^also needs a limiting instruction so the jury doesn’t use the custom evidence and say “others didn’t use it so they shouldn’t have to either” – (this would just treat it the same as a negligent claim)
· ^limiting instruction: says customary evidence is relevant to consider the factors of the risk utility test and nothing else

· CA Risk Utility Jury instruction

· A product is defective in design if… - does D have to prove these?
· (Consumer expectation test) it fails to perform as safely as an ordinary consumer would expect when used in an intentional or reasonably foreseeable manner

· OR

· (risk utility test) if there’s a risk of danger inherent in the design which outweighs the benefit of the design

· (add on to jury instruction) if P proves the products design proximately caused the injury, then you shift the burden of proof on the issue of defect to the D

· 3) reasonable alternative design (other jx ie: Texas)
· Genie Industries Inc v. Matak: P disobeys warning sign and moves lift while elevated and it crushes him – court says first element is present but the 2nd isn’t b/c the utility of the design outweighs its risk

· Reasonable alternative design elements (both burdens are on P)

· 1) must show there is a reasonable alternative design

· 2) risk utility test 

· ^one factor is reasonable alternative design; another factor is economic/technologically feasibility of alternative design 

· HYPO: if you’re in a jx that doesn’t require reasonable alternative design and you decide not to prove there is one – practically speaking your case is totally focused on showing the product by it’s nature has a risk that outweighs the utility (basically saying the product shouldn’t exist)
· ^by proving reasonable alternative design you’re just proving this product should be modified 

· HYPO: P drowns when auto seatbelt doesn’t get off of her – court says P can’t just prove that it was technologically feasible to prove an alternative design but also that it’s economically feasible (very tough to do as Ps)

· Drug cases

· Old rule/CA: no design defect liability for drugs (could still sue for manufacturing defects though)

· Modern rule: can sue for design defect (but very difficult to prove)

· Manufacturing defects: prove by showing how many side effects there are so shouldn’t have put on the market – isn’t this how you prove a design defect
· 3) information defects

· Can there be a claim for a design defect when there’s a warning sign about the risk?

· Yes there still can be b/c then manufacturers will be incentivized to care less about safety and just put warning labels on their products 

· Functions of a warning:

· 1) to inform of risks

· 2) to inform of alternatives that would avoid the risks

· 2 problems

· How do you test if there should’ve been a warning?

· And how do you test if the warning is sufficient?

· Test for failure to warn

· Is related to negligence

· Actual cause for failure to warn/inadequate warning (split jx)

·  Majority: the heeding presumption

· Jury gets to presume the P would’ve read and headed the warning

· Minority: shift burden of proof on actual cause to the D

· Exceptions: If P already knew about the risk, or admits that he didn’t read whatever warning was there

· Detail required in the warning

· 1) reasonably clear

· 2) sufficient force and intensity to convey the nature and extent of the risks to a reasonable person (requires greater warnings then the RPP test)

· Inadequate warnings: factors…

· 1) in factual content, expression or communication, or in form orr mode of communication

· 2) must contain facts necessary to permit a reasonable person to understand the danger and in some cases avoid it

· 3) sufficient force and intensity to convey the nature and extent of the risks to a reasonable person

· ^ie: warnings stuck in the middle of a block of text may not be sufficient

· Obvious defects:

· Manufacturers don’t have to warn about obvious defects b/c the user already knows of the defect

· ^however just b/c you can’t bring an information defect case doesn’t mean you can’t still bring a design defect claim
· ^exception: still might need to warn if there’s an alternative to the risk

· Liriano v, Hobart Corp: meat grinder w/o safety guard injured P and there was no warning sign on the grinder – court says the warning sign should’ve been there to show alternative to the risk and burden of proving actual cause is shifted to the manufacturer

· NEW RULE: warnings might need to be in a foreign language depending on how many of your users don’t speak English

· Warnings not to the ultimate user

· Learned intermediate rule: manufacturers of drugs only need to warn the doctor of the risk of the drug – then doctor has the duty to warn you
· ^exception: if learned intermediary will not be in a position to reduce risks

· Don’t need to warn ultimate user when the user is sophisticated (ie: continual business w/the manufacturer)

Defenses to Products liability

· 1) Contributory negligence

· (majority/CA): apply comparative fault (same rule as for s/l)

· ^exception: can’t be contributorily negligent for failing to inspect the product (recovery isn’t reduced when your negligence is solely to fail to inspect product for a defect)

· 2) AOR

· Apply comparative fault (no more complete bar when there’s AOR)

· 3) Misuse of the Product (2 categories)

· 1) foreseeable misuse

· Foreseeable misuse is recoverable

· Rule: product will be defective for not designing against foreseeable misuse

· (split jx) on whether Ps contributory fault is calculated b/c of Ps misuse:

· Majority: apply comparative fault b/c P was contrib negl
· Minority: don’t apply comparative fault b/c D had a duty to design against foreseeable misuses

· P has burden of proving his misuse was foreseeable (if they fail then their prima facie case fails)

· Hughes v. Magic Chef Inc: P severly burned by her stove when the propane gas tank went dry and D tries to raise defense that P misused the product – court says foreseeable misuse is a prima facie element of Ps case so remanded

· Consequences of saying a product doesn’t protect against foreseeable misuse

· ^the design of the product will be defective (similar to crashworthiness doctrine; must design product in a way that protects against foreseeable misuse if you can, if you can’t then put a warning sign on it)

· HYPO: product has a foreseeable misuse and manufacturer doesn’t design against it, P gets injured by the foreseeable misuse – product will be defective, Ps contributory negligence is still calculated though

· 2) unforeseeable misuse

· Manufacturer can’t do anything about it so P can’t recover if his misuse wasn’t foreseeable

· Rule: w/respect to the harms caused by the misuse and that wouldn’t have been caused by a properly used product, the product is not defective at all

· ^unforeseeable use = no defect

Who can you sue for products liability claim

· Chain of distribution

· Can sue anyone w/in the chain of distribution (ie: manufacturer, wholesaler, retailer)

· Lessors

· Can sue lessors as well (ie: rent-a-car)

· (split jx) sellers of used goods

· Some jxs allow for products liability claim on used goods if they’re refined by the seller (others don’t)

· Sellers of real property

· ^can sue them but can’t sue lessors of real property in products liability

· Services vs sales

· Services: no s/l for providing services

· Sales: there are products liability claims for sales though

· Hybrid transactions: both a sale and a service w/in the transaction

· Essence of the contract test: determines if the transaction is primarily for the product or the service
· Newmark v. Gimbel’s Inc: P gets perm and goes bald – court says this transaction was primarily for the product not the service and thus a products liability claim is appropriate
· Damages: attorney’s fees are not damages so choose attorney wisely

· Wrongful death

· At c/l if P dies the cause of action dies as well (same for the D)

· ^provided incentive for killing off Ps when you commit your tort

· Modern law: allows family members to sue D when P dies via survival actions and wrongful death actions
