Outline 
I.
FAULT AND THE PRIMA FACIE CASE
1. In order to establish a prima facie case for a tort, fault must be established. 
a. Intentionally wrongful fault: A harm caused by intent to cause the harm

b. Negligently wrongful fault: a harm caused by negligence

i. Van Camp Case: Child hit a person with their tricycle walking on the sidewalk, causing the person walking to require surgery. Court held the plaintiff failed to establish a prima facie case by not claiming a fault. 
II.
INTENTIONAL TORTS
A. INTENT

a. In order that an act may be done with the intention of bringing about a harmful or offensive contact…the act must be done:

i. [1] for the purpose of causing the contact…or [2] with knowledge on the part of the actor that such contact…is substantially certain to be produced.

1.
TWO-PRONG TEST FOR INTENT (Garrat v. Dailey--Battery)

a.
Purpose to cause a harmful/offensive contact

b.     
Knowledge that a harmful/offensive contact is substantially certain to occur

c.
Torts to Which Intent Applies: To all intentional torts. 
d.
Examples Applying the Test:
(1) Purpose: Stone Thrower Hypo

(2) Knowledge: Praying Brick dropper Hypo—not intent re: no knowledge that a harm is substantially certain to occur


2.
SINGLE AND DUAL INTENT
a.
Dual Intent:  Purpose to cause harmful contact; Knowledge that harmful contact is substantially certain to occur
· White v. Muniz (46) Instruction: “she must have appreciated the offensiveness of her conduct”—In this case a demented older woman in a hospital hit her caretaker. The question at hand was if she intended the harm. 
b. 
Single Intent: Purpose to cause contact that turns out harmful
· Wagner v. State (UT S. Ct., 2005): P was in a customer service line at K-Mart when she was attacked from behind, allegedly by Sam Giese, a mentally disabled patient of the Utah State Development Center (USDC). Personnel from the USDC had accompanied Giese to K-Mart but the episode of violence was sudden. Battery, b/c “insane are liable for their torts.”
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· Hypo: Sleeping beauty and shreck?

· Majority Rule: seems to be Dual Intent

· But increasing numbers of states following single intent rule

· General Rule ON Insanity: Treat the insane or mentally ill like any other plaintiffs.  If they have the requisite intent, they are liable 

· The reason why they have that intent is irrelevant.

· Hypo: “Napoleon Bonaparte” defends his room from the Duke of Wellington. 
· Hypo: The Epileptic’s Battery: D strikes P while D is in cataleptic state. This is not considered a battery because a person in a cataleptic state cannot have a purpose to satisfy intent. 
c.
Limitations of tests
· Dual Intent:  The Egotistic Kisser: IN a single intend jurisdiction, only would need the purpose to cause contact. In the dual, there would need to be purpose to cause contact, and knowledge that the contact would be offensive. 

Single Intent: Hypo: The Long Lost Uncle: Sees nephew for the first time and gives a hug. 



3.
DOCTRINE OF TRANSFERRED INTENT

· Transferred intent is a legal fiction

· Rationale is to fin a tort when someone is injured pr committed a tort against who was not intended to be to recipient. 




a.
Transfer Between Persons

`
Transfer intent from one person to another

Examples: Dean’s Food Fight, Baska case in which a mom got hit trying to break-up a brawl between two high school students. 



b.
Transfer Between Torts
Example: Thrown book at one student but he ducks



c.
Scope of Transferred Intent
Prosser: Battery / Assault/ False Imprisonment/ Trespass to Land / Trespass to Chattels/ Conversion?
Doctrine of Transferred liability
· If the elements of a tort are present, D is liable even for unforeseen consequences (i.e. liable for extended liability).

1. Compare negligence:  liability is generally limited to foreseeable consequences.



4.
INTENT AND ABILITY TO REASON
a.
Children

(1)
General Rule: can child form intent?


Example: Pulling chair (Garratt). No intent to young. Didn’t have purpose or knowledge. 
(2)
Lower age cutoff: 5 (generally)


Example: Mark McAfoos (3 yrs., 5 mo). Could not find fault, too young. Tricycle. 
(3) “Rule of 7s”

Under age 7: A child could not be negligent.

Between age 7 and 14: There was a rebuttable presumption that the child could not be negligent.

Between age 14 and 21: There was a rebuttable presumption that the child was capable of negligence.

B.
BATTERY


1.
Elements



a.
Intent to contact



b.     
Harmful/Offensive contact




Interest Protected: Bodily autonomy

· Offensive touching defined as a touching that offends a reasonable sense of personal dignity.


3.
Offensive Contact
a. Snyder Case: Doctor frustrated during a surgery grabs the nurses shoulders and points her towards the open cavity of the patient and screams at her. The court found this to be an offensive contact by the sense that either a harmful or offensive contact was intended to be made, and was made. The definition of a harmful contact is one that to a reasonable sense of personal dignity is an offensive contact. N Ca
b. Cohen case: Religious person sues a hospital because in the process of delivering her baby she was seen and touched naked, which she told them was against her belief. Like jejovas witness, the right to bodily autonomy is protected, and the court found there was intent to touch, and a harm was created. 
c. Hypo: Snatching the plate in anger: This is an offensive contact because the plate is an extention of you if you are holding the plate

a) Hypo: Blowing Smoke: 
Dobbs, et al. The Law of Torts: “[O]dors, smokes or gases have been traditionally treated as intangibles [and thus not contacts for battery], even though they do have a physical presence.”

4.
Damages
a. 1. Nominal damages valued at  $1. This is the 
minimum recovery. No need for physical harm.

b. 2.
Economic damages: these can be substantial. Includes pain and suffering . A jury has 
significant discretion, even for offensive damages. 

c. Punitive damages are possible. These are damages exceeding simple compensation and awarded to punish the defendant.
d. Parasitic Damages: part of the economic damage.  Distinguish: “stand-alone” emotional distress. That is, the plaintiff could recover for emotional distress caused by injury, but only if it accompanied a physical or pecuniary injury.
B.
Assault


1.
Elements
· intent (purpose or knowledge) (2) apprehension of harmful or offensive contact




· Interest Protected: Bodily autonomy

· Collusion case… when Culluson invited a 16 year old girl to his house for a coke, her family came to his house and told him to never talk to her again. , making physical motions to imply there was a gun. The court heald that this was apprehension to constitute a touching of the mind to create a fear that there would be physical harm done.
· Raess case: a heart surgeon was fuming mad at a member of the operating room staff, looks physicially angry, but walked away and when away stated that youre finished… to the operating attendant. This likely does not account as a touching of the mind. 
General Rules of Assault: 

1. Traditional Rule: Mere words are not enough.  Words + action needed.
2. Reasonable apprehension required
3. Must be apprehension of an imminent battery: Dickens (P. 58 note 8) 
4. Does every battery include an assault? Ask Sleeping Beauty (remember her?).
1. There is a battery if shreck turned out to be a prince… but not an assault bc there is no apprehension. So not ever one includes an assault. 
5. Hypo: the Disgusted Student
· Disgruntled student feels selmi… when you looked at language, it said he wouldn’t do it.. no imminent. Must have imminence. Have to looka t what the person is actually saying.  

· I coup wip your ass anytime anywhere hypo… I’m not going to do it, but could. 

6. Hypo: the Robbery
· Defendant points a gun at the teller and is told to hand over the money.. does.. and is scared. Person is later caught but the gun is unloaded. Is there an assault, yes. Because there was the intent and apprehension needed. It has the apparentability to carry out the threat. As long as there is apparentability, then there is the assault. 

7. Hypo: Jason and Danny: Danny says I’m going to beat the tar out of you right now and takes a swing. Jason knows that danny cant hurt him and is not in fear… can Jason sue danny for assault. Apprehension does not mean fear. It means that you know its coming. Apprehension is wider than fear, he could sue because it was an offensive apprehension. 
1. Kauffman case where coach slams hs football player to the ground, no assault bc no apprehension of harm. 

1. Still can recover for paracitic damages even though not treated technically as an assault. Though you can recover twice for the same in jury. 
8. Words can offset physical actions… if the cop wasn’t here is punch you (while making a punching motion). It is basically saying not going to punch. 

9. Apprehension must be of immanent threat.. does not need to be immediate, but cannot mean future. 
C. False Imprisonment
These are very fact dependent cases. 



1.
Elements
· 
1. Intent (purpose or knowledge)

· 
2. Actual confinement

· Confinement implies a limited range of movement and it is not enough to exclude the plaintiff from some place such as a bar or restaurant. 

· Exception: If P is imprisoned without knowledge but is injured by the imprisonment.

· Example: Baby in the bank vault: in jured by not getting enough air. No knowledge of being confined though. 

· Example: Locked door and then smoke inhalation. Someone asleep in a room, smoke, breathed smoke, etc. 

· 
3. Knowledge of confinement

· Knowledge is an element of the tort of false imprisonment.

· 
4. Confinement against the P’s will 
Special Rules for False Imprisonment: 

· There is no false imprisonment if there are reasonable means of escape

· Duress of goods, taking of something that imprisons someone, is a type of false imprisonment

· Duty to release: there is no duty to release from a 3rd party who finds a person who is falsly imprisoned.  

· False imprisonment by contract: if someone hold you in a hospital past length of time you want to stay but signed an agreement to stay. 
· McCann (59): Suspected family of shoplifting, held them in a backroom against their will, while the Walmart employees claimed they were calling the police. The court held that this was false imprisonment because of the threat of a lawful authority being involved. 

· One cannot falsely threaten authoritative intervention to keep someone imprisoned. 
1. Hypo: The Student Activists
1. Dean decided to retroactively lower the GPA…The dean wont let you in the hall where they are making the decision. Is this false imprisonment? No… exclusion from a place won’t be imprisonment.
2. Hypo:  The Crutches
1. Badly sprained knee… on crutches. In the library, selmi walks through, I counted on you to do that hypo well and you were aweful, and selmi takes your crutches. Is this false imprisonment? The principle here is called duress of goods. Yes false imprisonment. 

3. Hypo: Married Couple Next Door: studying all day, in the house next to you, u hear neighbor screaming for help… turns out there is a big couch that’s been pulled across the front door. Get me out my wife has locked me in. But you don’t help him. Are you liable for false imprisonment? There is no obligation to release. 
4. Hypo:The Blocked Door: defendaent gets mad at college roommate.. and blocks the roommate into the beadroom.. but can jump out window. IS there false imprisonment? No… if there is a mode to escape, not imprisonment. 
5. Hypo: The Lenient Police Officer: 3 drunk guys in an ally.. bring them out of town and put him on an old abandoned golf course… sobers up finds a layer and sues for fase imprisonment. The drunk guy testifies that he has no recollection of what happened in the car. Probably cant win… there is no knowledge… majority said the fact that when they told them to get into the car, he followed. It could. He thanked the police officer. Asked if he could get out earlier… in any event it’s a close question. His responsiveness to commands would be enough to show confinement even though he wouldn’t know anything about it. This case what brough about… because the death of another one of the drunk guys was to get an extended consequence of the false imprisonment. 
· Hypo: Disagreeing roomates, one throws a softball with bad aim and misses one roommate and hits another. There is purpose to cause a battery, but no battery. Then there was an apprehension, and you transfer the intent.
Shopkeepers Dilma: 
· A shop can search someone if it is immediately after that person was in the store, in the store or right outside, as long as its reasonable. This is called the shopkeepers privledge. 
D. Trespass to Land

Elements:

· Intent (purpose or knowledge)

· Entry

· Could be a person entering or a piece of property entering.

· Came of catch, ball goes into someones yard, this is technically trespass. 

· There can be trespass if the original entry was authorized if you are asked to leave but do not, then this would be a trespass. 

· Interest protected: The right to exclusive possession of Real Property

· This extends beneath the property and a reasonable height above the property. 
· Hypo: go to a party: Accidentally went to the wrong door. Is this a trespass? You didn’t know that you were entering the wrong party. Doesn’t matter. If you enter the property with intent, however wrong, this is trespass.  

· Damages: Usually nominal if no damage, otherwise economic damages or diminution value. 
E. Tresspass to Chattels and Conversion

· The difference here is the extent of the interference to the chattels. This is just a matter of degree. 

· Chattles were usually considered moveable goods that are not real property, however, some cases have shown tht equity interests can be chattles, as can domain names, etc. 

· Only needs to be intent, no knowledge of the other person. 

School of visual arts: Employee had lots of emails sent to someone elses inbox, slowing down their computer and their ability to use it. The court found that this counted towards a trespass of the chattel because it inhibited the use of the product. 

Conversion: 

1. Intent to exercise substantial dominion over [substantially interfere with] chattel
2. Exercise of substantial dominion over [substantial interference with] chattel
Factors looked at when determining if there has been a conversion:

· Extend and duration of control

· Defendants intent to assert a right to the property

· The defendants good faith

· The harm done

· Expense or inconvenience caused

Serial Conversions: 

· If someone steals something, then sells it, both the stealer and the buyer are converters and could be sued, though the plaintiff could only revoer once. If instead there was a trick to get the watch, then there is technically no conversion. 
Damages: usually the value of the chattel at that time. Sometime thought, the highest valye to replace that chattel within a reasonable time. Also may get replevin.. or an actual return of said chattel. 
Trespass to chattles: 

Elements: 

1. Intent to interfere with chattel (intermeddle)
2. Actual interference (intermeddling) amounting to harm
Kind of harm required:

1. Damage to the Chattel or
2. Dispossession
1977 Maryland case: “Since any interference with the chattels is to some degree exercise of dominion, the difference between the two [conversion and trespass] becomes entirely a matter of degree.”

Restatement Factors: top p. 66

Difference in remedy between conversion and trespass to chattels: 


1.
Forced “purchase” versus damages.



Or: Get chattel back (replevin)

3. Actual (not nominal) damages required for trespass to chattels. 

F. Intentional Infliction of Emotional Distress

· Similar to the concept of parasitic damages, however is a stand-alone recovery… does not need to be tied to another tort. 
· Generally insensitive or rude behavior does not constitute extreme and outrageous conduct to create the emotional distress tort. However when it becomes a regular pattern, this is when it can. 
GTE :employer acted in vulgar and rude ways to employees over a long duration of time..
Elements

· Intent

· Intended to create the emotion distress or acted recklously such that knowing that it would substantially certain to occer. 

· Extreme and outrageous conduct

· So extreme in degree and outrageous in character that it goes beyond all possible bounds of decency. 

· Severe emotional distress

Factors when looking for severe emotional distress

· Relationships or Vulnerability (GTE)
· Repetition (GTE)

· Usually prove emotional distress with a professional opinion. 

· insults are not enough, unless.. very high standard for a common carrier… a commercial enterprise that holds itself to the public to transfer itself as a transport for a fee.. if you insult a passanger… you will be liable for the emoptional distress. 
Third Party IIED: Intent or recklenssness. 
Special Requirements as defined HOMER. 

1. 
Presence


2. 
Knowledge of Presence


3.
Bodily harm (if not member of family

Homer: Mentally ill wife has affair with therapist.. husband sues therapist. 

· Applying the usual test.. was there intent? Yes there was knowledge… that there would be severe emotional distress. Knew they were married. SO acted recklesslout. 

· Was this outrageous conduct? Yes was it extreme or outrageous yes. 

· Was there sever emotional distress? Yes, they get divorced. 

· Different though bc the plaintiff is a 3rd party… 

· Not recoverable therefor. Need to have presnse. 

Hypo 1: D beats father.  



P (daughter) comes on scene. 



D looks over, sees P, and then severely beats father.—This is an example where you could recover bc she was there. 

Hypo 2: Same facts as 1 except 



D does not see P. 



But D knows father lives with daughter. – no cant recover not present. 

Hypo 3: D knows that P lives with father. Hears P say “Bye Dad.  I’ll be right back.”  
P leaves. 


D beats up father and leaves.  


Daughter returns. –likely a relaxed to presense, that would allow. 

Hypo: The Molested Child—relaxed to include recovery for parents of molested child. 

There is no transferred intent in infliction of emotion distress
Requirement for presence by the restatement is Sensory and contemporaneous awareness.
III. Defenses to Intentional Torts

1. Affirmative Defenses: D has the burden of proof
2. They do not (usually) challenge the elements of the prima facie case. They accept those elements and supply a justification. 
3. Analytically: Do prima facie case first, then turn to any privileges
1. Justifying defendants conduct as a response to plaintiffs conduct

2. Special case of consent

3. Privileges of private and public necessity
a) Self-Defense

Touchet (73): Car salesman was fired from his job, and left angry voicemails to his old boss. The boss showed up at his new place of work and got into a fight. The court found that there was no direct evidence that the fight was in self-defense by the former boss. 
Privilege: thinking through its contours in the abstract

1. Can a person defend himself or herself? Yes

2. When? When there is an actual threat. Or one that is reasonably apparent.
3. How much force can be used? Only that equal to stop the threat, proportionately.
4. When is self-defense allowed? If there is a reasonable actual threat. 
5. How determine what is reasonable force? You have to construct in your head what would be reasonable force in relation. The inquiry is objective. 
6. When can deadly force be used? When there is the threat of death to oneself.
7. When can a person retaliate? Never. 
8 Can you use force in response to insults? Never.
9. Do you have to retreat if you can? Yes. Not if you are in your home. 
10. Do you have to use force to claim self-defense? Interest is bodily integrity. Yes. 
11. What if you make a mistake in defending? If the mistake was reasonable its okay.

12. Defending someone else? Acceptable.. in proportion. Threat has to be reasonably apparent. If there is a mistake here, it is on you. Though some courts say otherwise. 
b) Defense of Property

Ask yourself the same type of logical questions as self-defense:

1. Can a defender use force? Not immediately, unless they use force to enter. 
2. How much force? Enough to get rid of them.
3.
Must the defender request the intruder to depart? Yes. This is first. Unless they come on using force, a request is unnecessary then. 
Katko v. Briney (78)

The principle: Life versus property. Person put a gun in the front door to keep someone from entering Defendants house. Court said the pointed gun was over use of force. No one was home, there was no question of self defense. 

Page 79: 

An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury.

What if intruder was in the bedroom? Could use if there is a self-defense issue but you cannot use deadly foce just for property as there is a way to remove them, with a lawsuit. All depends on the circumstances.. You can however threaten force.. cant use it but can threaten it. 
Restatement Rule re Devices: 


“a possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person….”

Brown v. Martinez: Property owner shoots opposite direction of group of kids stealing watermelons from his property. Ended up shooting one of kids though didn’t mean to. 
· Had the privledge for an assault, and the intent to create an assault, but had the actions for a battery. The court uses transferred intent. He wasn’t trying to carry out the threat, but actually did, while not intending to 
Defense of Personal Property and the Shopkeeper’s Privilege


Common Law: Recapture of Chattels

1. Merchant can recapture a stolen chattel
2. But must be in “hot pursuit”
3. Otherwise: Privilege ends and must call police.  Then can only recover without using force. 
4. If merchant is wrong using force to re-take chattel: no privilege
Restatement on chattels (shoplifters) 

Restatement Second Section 120A

1. Reasonable belief
2. Detain on the premises for 
      reasonable investigation

Real Property (as opposed to Personal Property):

1. Warning if feasible
2. Reasonable force: start gently
3. No deadly force to defend property.
4. But: Trespasser has no right to resist.  Privilege can turn into the privilege of self-defense.
5. Force to recapture real property?  Courts split
Gortarez: Shoplifter allegedly took a 59 cent vaporizer from a store. Next day shop manager flagged him down with force, chocked him and searched nothing was found. Found that there was too much force used. 
Privilege of Discipline

Parents
Force and Confinement: Within limits, parents have right to use confinement to diciplin. 

Others
Teachers/School bus drivers, Privilege more limited than parents

The Touching Scene: Austin & Berwyn
1.

Apparent Consent: Rely on reasonable appearance

2. 
Look to the circumstances to show consent

3.    
“No” means “No.”

4.

Extent of consent: unexpected consequences. 



Think “inverse” of extended consequences.

6. Consent can be seen as negating harmful intent. But you must treat as a privilege.

Three parts:

1. Entering the Consent: capacity to consent, etc.
2. Scope of Consent
3. Effectiveness of Consent
We will take the materials slightly out of the book’s order.

How to consent: Orally or through action

Relationships and Capacity to Consent:
1. Jailers (Robins (89)): inmate was forced to give sexual acts to a jailer. Jailer claimed consent, court said there was no consent because of the nature of the relationship between the two parties. 

2.
Employers/ Other: can sometimes not be kosher. Brings up an issue of consent. Holiday 
3.
Minors: Page 91 n. 3. Minor can consent reasonably to levels of contact… football touching for 8 year lds… medical touching for 16 year old. Look at the advanceness mantally of the child. Sexual contact for minors in criminalin most states.
4.
Incapable Adults: Page 91 n. 4. Look to see if the handicapped adult understands the nature and character of an act. Mcdonalds case where manager had relationship with employee who was handicapped, summary jurgement for consent was denied. 
5.
Temporarily Incapable Adults: Drunkenness. Similar to mental handicapped. Look to see if adult can understand the reansonableness of the situation. If they can,t they are unable to give consent. 
6.
Substitutted consent: there may be substituted consent by an adult family mmbrt ot guardian to consent on behalf of a minor or an incapacitated adult. 
Exceeding scope of π’s consent will negate defense (however, π consents to acts not consequences)

· Emergency may allow doctors to go beyond scope of consent (for reasons in C.1. above), but only in emergency, Kennedy v. Parrot (ovarian cysts removed in appendectomy) ; “desirable” surgery is no defense

· Hospital consent forms and other “broad” consents may allow surgeons to exceed the scope of original consent, but some courts have found them too vague, Rogers v. Lumberman’s Mutual Casualty (hysterectomy)

· Professional athletes usually are considered to consent to playing the game by the rules or as it is usually played and therefore cannot sue other players unless there is an intentional violation of the rules, Hackbart v. Cincinnati Bengals
If π consents under duress, consent is ineffective if the duress was immediate and serious. 

If the relevant statute protects a class of persons, then consent is always ineffective (i.e., statutory rape)

Implied Consent

When someone is incapacitated, and it would be a life saving action. Is a defense for battery. 
Consent: Failure to Disclose and Fraud

Doe v. Johnson (94)

Held that is someone knows or has reason o know they have a vanerial desiese, and do not tell their partner and their partner contracts it, they have committed a battery, and there is no consent defense. Consent created by fraud is not consent. This fraud however must be in regards to the nature of by the conduct. 
Conditional Consent: 

Ashcroft v. King: 16 year old woman consented to an operation on the condition that blood only comes from her family. IThe hospital did not meet this and she got HIV. Court found that the consent defense did not hold since the conditional consent was not met. 

Kaplan (91): Operation on the wrong disks, court found that the disks were not literally conented to, but there may be acceptable touching if it is a complication of the contented proeceedure. Not usualy an intentional tort for insurance purposes, usually negligence cases. 
Concept of informed consent: may be additional things that could happen in surgery. 

Consent to a Criminal Act: Can a person consent?


Majority: Consent to a crime does not bar tort suit


Restatement: Consent is effective to bar suit

Consent outline
Entering into Consent


A. 
Expressly: Orally or in writing


B. 
Impliedly: Consent through Actions




Example: 
Lift arm for shot






Austin and Berwyn


C. 
Impliedly: Consent Implied in Law



   
Example: Emergency

Scope of the Consent




A. 
Geographic Limits


    
Example: Left ear/right ear operation


B. 
Temporal Limits



   
Example: Base of snow fence


C. 
Conditional Limits



   
Example: Consent on condition that only use family blood in operation 

Effectiveness of a Given Consent


A.  
Incapacity





Example: Person consenting cannot understand risks:  Children, aging adults


B.  
Statute Disallows Consent





Example: Child labor laws


C.  
Fraud, Misrepresentation, Coercion




Example: Herpes

IV.
Treatment of Medical Consent

The Privilege of Public Necessity

Gives a privledge to private and public individuals to act to protect the public interest, in destroying property and chattels. 
Surocco v. Geary (96): let house burn down to save other houses, but it burned passed the house. House was going to burn anyway… mayer didn’t cause house to be destroyed. The damage was going to occur anyway. 


Public necessity is a complete privledge… no payment for damages. 


Logical basis for the privilege


Distinguish: The house versus the personal property in the house. Still could sue for this bc that stuff they could get out.

Compare with Surocco: Wagner (98 n. 3)


Which rule is better?

Egner v. Milwakee: found that when public good the stte should compensate for the loss, basically removing the public necessity privledge. 
Private Necessity

Ploof (99): Person on a boat moored himself on someone elese dock, becausr there was a bad storm, and then the ock owner removed the boat from the dock and it got destroyed. Court sayd that there is a private necessity defense to a trespass that allows a person to use another person property to save their own personal property or lived 
Vincent (99): Case where another bot was on lake Michigan, was in the middle of a storm, docked, and caused damage to the dock. Court said there was private neceisty, but that since there was damage to the other persons dock, that it would be unjust nrichment to do so, and as such ordered to pay the damages. 

This protects you from punative damages… because u are liable yes for damages, but not liable for the tort. 

This is an incomplete privledge, you only pay for partial damages. 

III. NEGLIGENCE

108: “Negligence may be conduct that creates an 
unreasonable risk of harm to others.”

The Prima Facie Case for Negligence (110)

1. Duty
2. Breach of duty
1. RPP test: “It is for you to determine how a reasonably prudent person would act in those circumstances.  Ordinary care is the care a reasonably prudent person would use under the circumstances presented in this case.  It is the duty of every person to use ordinary care not only for his own safety and the protection of his property, but also to avoid serious injury to others.”

1. Stewart (110): mechanic was working with partner on a car, the car backfired while using gas, and the partner sued the mechanic for negligence with gas. Th court deliberated weather there was a correct reading to the jury, and the count found there was beause it difeined that the RPP is he care an ordinary person would give. 

2. Standard of care never changes, the only thing that changes is the circumstances. Does not vary fromcase to case. 
3. A party breaches their duty failing to exercise 
care.

4. 2.

What kind of care? Reasonable care

5. 3.

So: When is conduct unreasonable so that the 
party is not exercising reasonable care? 

6. 

When the RPP would foresee that harm might 
result (i.e. foresee risk) and would avoid the 
conduct that creates the risk. 

7. We look not to just what a person does in relation to an RPP, but what alternatives could have been and their relative: 
1. Cost

2. Utility

· Indiana COnsolodated Case: Toro started on fire, causing garadge to catch on fire. There were three points of possible negligence

· Filling the tank he spilled the gasoline

· On appeal they take the facts most favorable to the appellee, they thought that he was negligent my maybe spilling, but it is not likely that he did. 


· He started the toro in the garage 

· No forseeable risk that the lawnmower would catch on fire. 

· Courts use their common sense… because vehicles are supposed to be put in there

· Failing to push the toro outside

· There is a value on human life over property value, and he was not negligent for not trying to move the flaming toro, he was not negligent similar to catco. 

· Ultimately when looking at the cost of the alternative, the smaller percentage change of a major injury is worse than a greater chance of a lower costing in jury. Also higher value on human life. Garage costs 10k, injury to p would have been 100k. 

· You then multiply the probability by the amount… .8*10k- 8k… .20*100k=20k. 

Fintzi (149)

· Wet grass camp case..

· Is there a probability of harm? Yes… if its wet and kids run across it, they are going to slip a certain amount of times. 

· Is there an alternative conduct? You have kids sit there…. Which is the opposite of the reason (and utility) that is gained by being at the camp. No risk, but you lose something, the purpose why they are there. 

· Court ruled, to impose this liability on a camp would render it sedentary, and not what the point of the camp is. 

Bernier (1980)

· A buik skylark, an old lady is going to make an immediate right turn, she sees another person coming up, the other person turns right, and the fendors of the two cars collide, and the lady hits a number of people and things. 

· Sued Boston Edison… because pole came down. If its forseeable that someone will negligently hit the pole, Edison has to consider. In determining how to design its poles. 

· If it could be negligent to misdesign a pole, who could be at risk?

· Individuals on the sidewalk: if the pole comes down, they get smashed. 

· People in the car: if the pole comes down, they have protection. 

· These are different risks. 

· Page 155 fifth paragraph: “since injuries might be serious (as the present case indeed indicated), the likelihood of accidents need not be high to warrant careful consideration of safety features.” Metal Poles? Steel Spirals (17.50) or hoops (5.75). They found the people were negligent bc these additional itels to reinforce the pole was lower than the damage caused. 

· IN this case, they get the same benefit out of the activity, so there is no loss in the untility. The role of social utility in negligence: If there is great social utility to something, even if a risk is forseeable, it is likely not negligence. 

· As the risk of serious injuries goes up, but even with lower probablility, it is likely to still find negligence. 

· The degree of care demanded of a person by the occasion is the resultant of three factors:

· 
[1]  The likelihood that his conduct will injure others, taken with 

· 
[2]
the seriousness of the injury if it happens; and balanced against

· 
[3]
the interest which he must sacrifice to avoid the risk.”

· Social utility of the action?

· Cost of precautions that would avoid harm

· The carrol Towing Model: If Burden < Probability*Ingury then you have negligence. If B is more than P XL then they are allowed to either do the precaution or not. You say this as the burden is less than the expected damages. 

· We do this to best allocate resources in society (economics). 

· In Carrol towing, a barge with flower was left unattended and sank with flour. Court found the cost of having a person on the boat vs the loss was less such that the towing co was negligent. 
3. Actual Cause
1. But For Test

4. Proximate (Legal) Cause
5. Damage
1. Must be actual harm

2. Must prove all elements otherwise there can be no recovery. 
1. What is the standard of care in a negligence case? RPP
2.  Does the standard of care vary from case to case? No
3. What is “reasonable care”?  Care a RPP would use in the circumstance

Enter the RPP.

4.
Does the amount of care vary from case to case? Yes…. 
5. 
What causes the amount of harm to vary from case to case? Circumstances of higher risk

Danger/ Risk: Probability of harm


P.110 fifth paragraph: Restatement of Torts 298


“the care which it is reasonable to require of the actor varies with the danger involved in his act and is proportionate to it.”

6. Who determines the amount of “reasonable care” that should have been exercised? The Jury
The Proposed “High Degree of Care” Instruction:  “Gasoline…is a very dangerous substance if not properly handled…With an appreciation of such danger, and under conditions where its existence reasonably should have been known, there follows a high degree of care which circumscribes the conduct of everyone about the danger.”

7. What is wrong with this instruction? No change in level of care. 

The Emergency Doctorine: 
“A person confronted with a sudden emergency which he does no create, who acts according to his best judgment or, because of insufficient time to form a judgment fails to act in the most judicious manner, is not guilty of negligence if he exercises he care of a reasonably prudent person in like circumstances.”

Posas: Person following another car, rearends them in short order when a person jaywqlk. Rearender claims emergency doctorine, however the court holds that she was negligent from following too closely behind and therefor the emergenc doctorine doesn’t apply because the jwalker was forseeable, and she put herself in the position. 

1. 
How does the existence of an emergency affect 
the RPP standard of care?  Standard of care is the same, but we measure against what a RPP would do with less time. 

 
2. 
How does the existence of an emergency affect 
how the RPP acts?

Posas:  It shortens time of reaction, which probably creats more leniency as to what could be reasonable to do. 


1.  
Why does the court  hold that the emergency 
instruction should not have been given? Holds u don’t get the emergency if it was forseeable, in this case it was forseeable. 


2.  
Is the instruction redundant? Probably, because it is technically covered in the restatement. 

California biasc standard of care: 

401 Basic Standard of Care
Negligence is the failure to use reasonable care to prevent harm to oneself or to others.


A person can be negligent by acting or by failing to act. A person is negligent if he or she does something that a reasonably careful person would not do in the same situation or fails to do something that a reasonably careful person would do in the same situation.


You must decide how a reasonably careful person would have acted in [name of plaintiff/defendant]'s situation.

1. Subjective or Objective:  Is the RPP test a subjective test, or an objective test? OBJECTIVE
2. No Risk: How does RPP act is there is no risk? No risk, means regular standard of care which would be regular. 
3. Jury Evaluation of RPP:  How does a jury determine whether the defendant acted as a RPP in a particular situation (i.e. what is the mental process that a juror goes through)? Must look at a reasonable version of the defendant, not yourself. 
4. Failing the RPP Test:  What is the conclusion if the Defendant fails the RPP test?

Plaintiff and Defendant: Both may be negligent.

Plaintiff’s negligence is called “contributory negligence”

The Common Law Rule: If a P was contributorily negligent, that negligence was a complete defense and P automatically lost the case.

The Modern Rule: Comparative fault.  As we shall study in depth, the jury compares the fault of the P and the fault of the D. 

For Now: Analyze the P and D’s fault in same fashion.

Shepard: Blind woman tripped and fell infront of a store with bad vision. Court found that one with a physical disability does not have to excersize a higher degree of care to avoid injury. 


“The conduct of the handicapped individual must be reasonable in the light of the knowledge of his infirmity, which is treated merely as one of the circumstances under which he acts.”

“He must take the precautions, be they more or less, which the ordinary reasonable person would take if he were blind.”

Hypo the warn tire: orn tire and defendant says they knew nothing about tires.. do we use her knowledge as an RPP? No, we assume certain things, people should have knowledge of. 
We always give the RPP the same character istics of the person… if they are blind we ask what would a blind rpp do? When blind, there is a higher risk with limited vision.. so a person will tae more caution. 

Hypo: The country Road: person driving down narrow country road, hasn’t driven down it in 20 yers. That person is a lawyer with a superior memory. This person remembers that there is a asharp turn. Accident around the bend, plaintiff sues for negligence. 
· EXTERNAL CHARACTERISTCS IS DRIVING DOWN THE SAME ROAD

· INTERNAL CHARACTERISTICS IS REQUIRING THEM TO USE THE SUPERIOR MEMORY. Always put a superior memory or superior mental ability to a RPP. 
Hypo: stores paint thinner in his garage, lights go out, goes ing aradge with lighted candle. Didn’t know that paintthiner was flammable. 

· We giv the rpp common sense.. and in this case this means paint thinner. 
Hypo: Hill (122): tractor driver had a lot of exp with a tractor… had someone with him, operated incorrectly, and in jured someone. We give the knowledge to the RPP. 

Hypo: The Drunk Driver I: Drove while drunk, and hit someone: we don’t put the alcohol in the RPP. 

Hypo: The Drunk Driver II. What if someone gets in the car and drives the same way, as they would have if they were sober. The negligent act isn’t the drinking, we are nto evaluating the drinking… but we are evaluating the driving. 
Mental Illness: Creasy (p. 118): DO we take a persons mental characteristics and give them to the RPP? Person with alzheimers hits a nurse. Court says they arenegligent. However, in a caregiver situation, we don’t usually find the patient is loable, particularly when they are involuntary hospitalized, for any combat against the caregiver. 

We do not give the mental characteristics of someone with a mental illness to the RPP. We assume they have reasoning capabilities. 

Robinson v. Lindsay: Kid operated a snow mobile and hurt a girl. Found the kid should be tried as an adult. 
General rule on children: a child is heald to the standard of care of a similar aged child. Minority is tht adult acitivies that a child does they would be held as adult. 

All factors go in to evaluating child:

· Age

· Training

· Experience

We are very worried about not evaluating children under the ability that they have not been able to gain. System projects children by this instruction. Should have been an adult standard.
Exception to the child standard:


1. 
Adult activities


2.  
Inherently dangerous activities (court picks this one in Robinson)


Rationale for the exception?

The “Rule of Sevens”:


0 to 6: Incapable of negligence as a matter of law


7 to 14: Presumed incapable of negligence


14 and Above: Presumed capable

Restatement Third: Children under 5 incapable of negligence

When looking at the RPP.. we must now focus on what is reasonable? We do this by looking at risk, and if the conduct that one does was reaosnble in relation to the forseeable outcomes that the risk can create. 

Roles of the Judge and Jury in Deciding Reasonableness: 

· Role of the Judge:  Find and set forth the law during the trial and in the jury instructions

· Role of the Jury: Two-fold


1.
Find the facts (i.e. decide disputed issues of fact) and 


2. Apply facts to the law given by the judge in the jury instructions.  


So: after finding facts, jury would decide whether D (or P) acted as an RPP under the circumstances.

There are instances in which a judge could instruct a jury how to rule: 

· When there is overwhe,ing evidence in one direction (99/100 eitnesses say the light was green, then the judge will say its greean). 

· By including a rule of law (this has been mostly dropped though)
Marshall: Car driving at night hit railroad tressels. Court said that the driver was the one at fault, not the tressels, becausr they have a duty of care to drive safely at night. Court made a rule of law.. that someone must be able to stop within the range of their headlights. 
Chaffin: Someone driving down the street, temportary blinded by someone elses headlights, and runs into someone parked on the side of the road without any lights. However we cant apply the marshall ruling… because there was more to the story than just not stopping in the lights. 
Hypo: stop look and listen rule: Original rule had to do wth railroads. If you couldn’t tell at that point, you get out of your car and look. Sues the railroad for negligence.. court decided just as dangerous to get out.. so these rules have gone away. 
Glaucoma test: rule of claw created that glaucoma should be tested for… this has since been adopted across the US… 

Negligence Per Se

The General Principle: Martin v. Herzog (129): someone violated statute of not having light on while driving. Found that the plaintiff was contributorily negligent. 

1.
What did the statute say?  What does it say about tort liability? Says you need to leave lights on.

2.
Did the P violate the statute? Yes. 

3.
What effect did the trial court give the statute?  Treat the statute like anoy other fact in evaluating weather the plaintiff was negligent. Usie it in applying the RPP. However, the higher court found this was an incorrect ruling.. and said that the violation of the statute is negligence, guaranteed, not used as an additional fact. 

“violation of the statute could be considered as evidence of …negligence but not as  negligence in itself”

Effect of negligence per se on:

1.
The standard of care. The standard of care is the statute. 

2.
The role of the jury. Finding of fact still. 


  Distinguish: “what happened” from “whether what happened was negligence

What role does the statute play?


1.
Role in the usual situation: Jury determines what conduct would be reasonable


2.
Role when statute is used: “The statute’s role…is … to define more precisely what conduct breaches that duty.” Perry v. S.N., 973 S.W.2d 301 (Tex.1998)

Negligence perse is only applicable to statutes that do not include language on civil liability. If there is language the court must follow the rights afforted by the statute, but wouldn’t technically be negligence per se. 
“More Accurate”: “We adopt the statutory test rather than that of the ordinarily prudent man as the more accurate one to determine negligence ....” Rudes v. Gottchalk, 324 S.W.2d 201, 204 (Tex. 1959) More accurate bc we value the legislative judgement. 

5. Effect on Standard of Care: Negligence per se lessons the P’s burden on the issue of “the actor’s departure from the standard of conduct required of a reasonable [person].” Restatement (Second) of Torts Section 288. Lessons the burden by telling the jurden what reasonable conduct is. 

Test for whether to use the statute:

1. The statute must set forth (prohibit) precise conduct

2.
Class of persons

3.
Type of harms (Class of Risks)

How does the court go about applying this test?

Was the test properly applied in O’Guin?

Ogqynn case: Kids harmed playing in a landfill, there was a statute to protect people from getting in the landfill. Courtfound that this determined the class of person, and class of risks. And prohibit pricese conduc, therefor negligence per se.. however this has nothing to do with this statute, has more to do about improper dumping. Court ruled otherwise, dissent says that it went wrong. 

CA states violation is a presumption of negligence, some states say it is, and some say its evidence of. 

Court may find an excuse for violating a statute… There is some willingness to find excuses. Not inconsistent with martin v. Hertog. It says the UNEXCUSED violation is negligence. 
Must find if there is an excuse for breaking a statute. These excusable situations are:

· The violation was reasonable based on actors incapacity

· Could be someone who wastoo young or somone who did not have thecapacit. Could be heart attach or a blin person who walks against a red light. 

· He neither knows nor should know of the occasion for compliance

· Night driver doesn’t know taillights are out. 

· He is unable after reasonable diligence or care to comply

· Impossibility

· He in confronted by an emergency not due to his own misconduct

· Unexpected failure, etc. 

· Compliance would involve a greater risk of harm to the actor or to others. 

· Ex walk fcing traffic, but it actuall causes more harm than good. 

Four other situations:

1.
Application of negligence per se to children: general rule… kid may be heald to an adult standard. IS the kid liable? Yes. What if the child is not held to the child.. reluctance to apply that to a child. Will allow statute to be introduced as some evidence. 
2.
Invalid/ defective statutes: When a statute doesn’t work correctly, this may be a defense to negligence per se. 
3.
Licensing statutes: if someone is supposed to habe a license and doesn’t… not usually negligence per se mandatory.. reaosnabeing is it could be expired drivers license. Doesn’t mean a person doesn’t have the ualifications for a license. You can introduce the statute as evidence. But would constitute negligence per se. 
4.
Obsolete statutes: When underlying statutes are obsolete… can sometimes make an argument that the statute doesn’t apply. 
In Impson, one passed another and smalshed into a car, breaking a statute. Court found it didn’t satisfy a reason to break the statute. 
Overview neg:

Effect of violation of statute (again):

1.
General Rule:Conclusive on breach of duty (i.e. negligence) ((Hertzog))

2.
Evidence of negligence

3.
California Rule: Presumption.  


Works out pretty much the same as #1 with excuses

Note: Plaintiff can argue the usual RPP test as an alternative to negligence per se

BREACH OF DUTY


Negligence is overt conduct that creates 
unreasonable risks that a reasonable person 
would avoid.  The risk of harm is unreasonable 
when an RPP would foresee that harm might 
result and would avoid conduct that creates the 
risk.

7.

Negligence is not a state of mind; it is a failure 
…to come up to the specified standard of care

FORSEEABILITY:
Brown v. Stiel (142): company used steel instead of contrete to save time and money though more dangerous for construction workers to build. 
· NOT AN INTENTIONAL TORT BECAUSE IT USED AVERAGES to know danger, no a direct risk. If anything it’s a negligence risk. 

· Odds are not negligent

Pipher (143): 16 year old driving down the road, 16 y/o grabs the wheel… driver doesn’t do anything after one person grabs the wheel and jerks them. TC said there was not a forseeable risk of injury. ,
Court of Appeal: Reversed.  Where actions causing risks are foreseeable, there may be a breach (but not always). In Pipher… the person pulled two times, the second time should have been forseeable. 
P. 144 bottom paragraph: 

1.
“In general, where the actions of a passenger that cause an accident are not foreseeable, there is no negligence attributable to the driver.”

2.
“But, when actions of a passenger that interfere with the driver’s safe operation of the motor vehicle are foreseeable, the failure to prevent such conduct may be a breach of the driver’s duty to exercise reasonable care….”

Not proving Negligence

Santiago: passanger in bus crash did nto see any of the crash happen, therefore could not state that there was any action that caused the incident. 

Gift: Hit kid while driving, not enough info to find that there is aminimal amount of evidence to even say what the negligent act was.
Upchurch: Tiretreadss…showd that someone may have been speading, and served and hit someone. Went to the jury because people may be able to find that there was evidence to create negligence. Also can use direct evidence, 
You can look at circumstantial evidence to show evidence for a jury could find that there was negligence. 
We are looking for a preponderance of evidence for negligence decided by a jury… greater probability, more likely than not… 51%+… 

Nee to show all 5 elements by a preponderance… The burden is on the plaintiff to prove… must be the preponderance.

SLIP AND FALL:

· WHAT KIND OF PROOF SUFFICES TO GET TO THE JURY? Survive the motion to dismiss a case for lack of evidence. 

· Constructive notice

· If been there a while evidence to suggest, a co is on constructive notice

· Private standards of company policy

· Evience, but not direct

· Custom evidence- statute has more effect than custom. 
· Can be admissible. 

· Duncan (182): Can a plaintiff show evidence of a safety code of a trade group? If it gets adopted into an ordinance, it is negligence per se. The safety code is evidence for a standard, and the oridinanceis an actual standard of reasonableness. A custom will get you to a jury, but wont get an instruction and does not require the finding of negligence. 
· Custom evidence wont get an instruction. Ordinance will. 

· Standard practice is custom evidence… manuals may not or may be based upon that their standard may be for other reasons. 

· When there is compliance with a statute is necessary to show that there was evidence that there was not negligence, but it sets the minimum standard, making the info admissible but not determinative. 

· The main concern here is that a  statute may lag with what is reasonable.
· TJ Hooper: Allegation was that there was a custom to have radios on these tugs. IF they had one they would have known to get the barge out of the ocean while the storm was coming in. 

· If there is a custom, is it admissible? Yes, if it is evidence shows that there was a standard of care that is reasonable (acting as an RPP). 

· Normally admissible custom evidence unless its beyond the pale. 

· If there is a safer way to do things, but it is not a trade cutom, then whatever is would be the standard of care> Ex.. blood bank with the better hepitius test, most hepitutus tests were not that type, so the fact that there was other types of tests was not admissabel, and the jury was instructed based on the std being the original blood test. 
· Miller: Injury from a fire in abhotel room… there were fire code povisions that did apply.. but did not include a smoke alarm…A code will be admissible but not determinative if it is below a level of care that would prevent a forseeable risk. Its sort of above negligence per se. 
· Thoma (178): Witness 1: saw Puddle of water 1-2 feet. Area where waitresses go back and fourth. She was there for 30 mins. Witness 2: Hed been there 15 min and didn’t see anyone spill anything, but saw them carrying pitchers of beverages.Didnt see any customers carrying beverages. 3rd witness: Not customary for customers to walk around. This means the staff… that he checked the floor and found nothing. 

· Is this sufficient to get to the jury?

· The court says yes

· Why? Alleged negligent act is a puddle of water that was spilled. 

· If there is a spill period… manager agreed there was water on the floor. If they knew, they have to clean up the water quickly. Can they be found negligent if they didn’t know but had reason to know, then the waiter and waitress need to check. 

· IN this case, they are operating on constructive notice… not actual.. that they could find. 

· Relevant to an alleged negligent act. 

· If you are a defendant you focus on that there is no supporting evidence of a spill or anything on the floor. 

· Still goes to the jury because people can come to different conclusions as to how long it was there. The court find that there was sufficient evidence. 

· The faillign beans: In a store, a person slipped and fell on the greenbeans that were on the floor. Store owner clamed he mopped the area 2 mins before the floor. 2 mins was too short, no evidence that he missed it. Doesn’t get to jury. 

· Pizze hypo: person slips on a piece of pizza that’s near a stand where you buy pizza by the slice. Only testimony was he slipped on the piece of pizza. Not enough to get to the jury.. no evidence how long on the ground. 

· There are 3 ways you can hold someone liable for:

· Person saw it drop and didn’t pick it up in a reasonable time (this is called actual notice)

· 2nd option is constructive evidence that its been on long enough that they should have seen it. 

· Operation theory: Based on the forseeable risks of the way you are running a business, If there are going to be spills, then you have an obligation to try and avoid those. 

· VIOLATION OF A PRIVATE STANDARD: 

· Wal Mart case (181): Appeals COURT FOUND THE PROCEEDURE for a manual cant be admitted as evidence… took it out of the objective std of care an imposed an addition standard of care. .. the manual exceeds the amount of care needed and it could be for different reasons than what the reason is… ie clean store vs. … also because you are changing the standard of care from ordinary to what Walmart thinks is reasonable. 

· Footnote 2: Restatement says… its saying its flexible… we don’t want to tell people what to do, on the other hand.. this kind of evidence does tell us something about the negligentact… you will get argument over whats admissible… some courts are going to admit it, but you will never get  jury instruction. 

· If there is a trade usage however, this is a form of reasonable care… if you violate a statute. It is negligence per se. However if a custom is an obviously not reasonable, a court could possibly admit it. 

· Res Ipsa Loquitur

Res ipsa loquitur: The judicial doctrine of res ipsa loquitur is a presumption affecting the burden of producing evidence. Foundational facts: Negligence is presumed if plaintiff establishes that the accident or injury was:

 • of a kind that ordinarily does not occur in the absence of someone's negligence;

• caused by an agency or instrumentality in the defendant's exclusive control; and

• not due to any voluntary action or contribution on the part of plaintiff. 

· A form of circumstantial evidence… a type of evidence that can allow the plaintiff to show evidence…. Allows the court to infer from the conduct, negligence, to show a breach of duty. 
· In res ipsa, this is different than other circumstantial evidence, because we cant pin point an actual act… so we can ifner there is one. 

· Falling Barrels: Plaintiff was walking along the street when a barrel of flour fell on him. Next to the defendants barrel shop. 

· Without res ipsa loquitor: Without evidence there is no case and would be dismissed. 

· With Re Ipsa loquitor: (the thing speaks for itself)—that the very accident itself shows that it was likely that there was negligence. 

· What circumstances you are looking for that triggers the application of this?

· Has to be an accident that does not normally occur without negligence.

· Instrumentality was in the exclusive control of the defendant

· Chair falls out of hotel and hits someone, court says no res b/c they can’t control the hotel guest. Modern trend can be that a hotel should be able to control its guests. 

· The plaintiff did not contribute to the accident.

· Two-part analysis: (1)  Are the res ipsa elements met?  (2) if they are, what is the effect of the res ipsa evidence? 

· Second Issue: Evidentiary Effect
· 
Res ipsa is a form of Circumstantial Evidence

· 
States follow one of three evidentiary rules:

· 
1. Permissible inference: jury may draw or not.

· 
2. Presumption re burden of producing evidence: jury must 
presume negligence unless D produces some evidence

· 
3. Presumption re burden of proof: D must prove by 
preponderance that it was not negligence. 

· Koch (192) and Cosgrove (193): power 
lines—powerlines that fall may be res ipsa’d becauseif there is no evidence to show why they fell, they should not just fall. 

· Warren v Jefferies (195): no evidence of negligence, so then looked at res ipsa. 5 cjo;drem wereplayng a car wen the car rolled back and ran one kid over killing him. Court found that the didn’t inspect the car and therefor, there was a possibility to find evidence… therefor res ipsa didn’t apply.  

· The plaintiff must therefore go throughna discovery period to collect evidence. If you don’t find the specific negligent conduct you cant access risk. 

· Modern rule is that you can use both res ipsa, and then also producing evidence. If you’ve proven an act 100% then you cant use res ipsa… but if there are hole and up to jury, then you can say res ipsa. 

Expert Testimony in res Ipsa: Expert testimony regarding nature of the accident: Allowed where no fund of “common knowledge” would enable a layperson to find that such an event does not ordinarily occur without negligence.

· Relaxation plaintiffs involvement: Giles: Elevator case… 2/3 requierments to use res ipsa… not met. But court still allows for res ipsa- willing to relx it why, because of the plaintiffs testimony. Relaxed the exclusive control of res ipsa… they do it because. This is the modern trend.. can still apply rez ipsa when there isn’t full exclusive control… could be bc of joit fault, but no real line. 
· Relacation 2 defendants: COLLINS: suing a jospital for damages… picks up mother she is dehydrated and leg is broken. Even though 2 consecutive plaintiffs ans creating n issue of who had exclusive control, the court ruled that two defendants may be liable for res ipsa. 
Third Element of Negligence: Actual Cause


The “But for” Test


Substantial factor test



Originalted from the situations when but for does not apply\ 


The quirks largely but not always deal with people with two negligent defendants. 


CA courts seem to be going towards substantial factor

Trouble situations: twin fires (sumstantial facter)

Summer case: 2 shooting at once cant prove which one did it. Know they are both negligent. Know someone was in jured, and know one of them did it. But in but for test, it wont work. The solution it to alternative liability to shift the burden of proof to the defendents. 

Situation in which you shoud be able to prove that one defendant caused on part of an in jury and the other caused another. IE that the injury is actually divisible. General rule.. only liable for what you cause.. if you cant divide it but its difficult to do so.. that’s landers.. salt water in the lake. The court ends ups aying we treat the in jury as indivisible.. The next is the slam bang auto accident. That’s a divisible in jury. Where person is injured in a abr and agrivated in the police van.. that’s divisible.. but case treats them as indivisible. 

What Is it you’ve actually caused? Dillon case, when kid electrocutes himsef. If victim is in a stte when victim is going to have a short lifestyle. That’s the only in jury you’ve caused. 

Lost chance… Need to show by a preponderance of the evidence that the rule is met. If youc ant prove that you will lose theelemnt and lose the case. The perpondernce test 51%. When dr is negligent cand show by a preponderance of the evidence.. whatever the dr did there is…
In lA… if there was a substantial chance that youd recover. Theyd give you 100%. 

Did they cause the loss of the chance, not the death… and should allow a recovery for that. Solves the actual cause problem.. not showing that.. they are showing that they actually caused the loss of chance. Injury is not the death. The injury is the lost chance. 
Only a 75% chance they were normally negligent. As long as you get over 50%.. doesn’t matter you get that fact. 

Perponderance standard will stick…
The “But for” Test: 
Salentero v. Nystrom

· Pregnant woman goes to a doctor after being hurt in car accident, and is given an x-ray. X-ray kills fetus. Plaintiff needs to show that there was a negligent act by not asking about an x-ray. 

· Use the but for test… if a reasonable person acted, they wouldn’t be injured but for the negligent act. You look to see if the negligent act is the cause of the injury. 

· COmpairing what actually happened and the aftermath. Look at what the plaintiff and the reasonable person would have done. Looking at the aftermath… in this case the outcome was the same because the cause of the injury.

1.
Hale v. Ostrow (208): Hale v. Ostrow

· Woman saw bushin a sidewalk, when to look at ars in road to go around the bush, tripped and shattered hip on chunky sidewalk. 

· Court finds that it is unclear if the cause was the bush or chunky sidewalk. So a jury musy decide if there was negligence as we take the evidence most favorably by the plaintiff. 
2.
The “Run-Over Husband”: Note 2 p. 211 (Jordan v. Jordan)

Jordan v. Jordan:

· The run over husband… doesn’t look when backs up and runs over husband. However husband was crouching in a non visible place. No still would have been injured it he but for actual cause test. 

· Mantra for Negligence standard of care never changes. 

· Mantra for actual cause: you are only liable for actual cause.. if you don’t cause it you are not liable for it. 

· If negligent act isn’t specific, then its impossible to impose the actual cause test. 

· Actual causation with two-defendant liability

· Situation 1: 2 defendants driving, one speeding and oen texting.. as a result the run in to eachother. A piece of the headlight from the rash gets propelled by the sidewalk an in jures the plaintiff. THIS IS AN INDIVISABLE INJURY. 

· But for def 1, the speeder, was not speeding could they avoid… yes because they wouldn’t be there at the same time. 

· But for def 2… not texting, yes the injury could have been avoided. 

· In this case both defendants are negligent and are both deemed actual cause ofr the injury. 

· Walking down the sidewalk, and 2 adults are on skate down the sidewalk, and decide to go around an old lade. One goes to left another to right. Hit the lady. One on the right breaks arm… and one on left breaks left. This is a separate injury. 

· But for def 1… plaintiff would not have broken leg

· But for def 2… would not have broken arm. 

· D1 is driving negligently.. hits someone on the sidewalk. Plaintiff goes to the doctor.. D2 a dr. commits malpractice, and makes the injuries worse. 

· But for D1… the initial Initial injury AND the aggravation. 

· But for D2 (the doctor)..actual cause of the aggravation. 

· Both liable for the worsening. 

· D1 driving along the road and hits an animal… not small not overly large. Animal is dead in the road.. large enough hat you could pull the animal off the road. But large enough also that if you left it someone whould get hurt.  D2 is speeding, and swerves causing in jury. 

· D1 but for test, yes negligent. 

· D2 yes, speeding is negligent but for test. 

Exception to the but for test… 

· Employer liability… if defendant 1 is a driver in the employment of some company.. . drives negligently and injures somebody. As long as the driver is in the scope of the employment.. his or her employer will be liable… even though employer not negligent via the but for. 

· Partners—generally partners are liable for each other. 

· Concert of action.. joint of agreement.. roadrase.. one person hits someone and one doesn’t. SO even when they stop still liable despite failing the but for test. 

Separating actual Cause from the amount of liability

· If you fail the actual cause case there can be no liability. 

· If there is actual cause.. then there is liability for the damage caused to the plaintiff. 

· If the injsut is divisable you are only liable for what you actually cause (except respondeant superior and actiual cause). 

· When there are two defedants and cant tell the difference

· COMMON LAW Joint and several liablity: both of them are fully liable for the injury. If the damages are 100k.. D1 is liable for 100k. and D2 is liable for 100k. however, a plaintiff can only recover as much as the damages. So you can split the damages between defedants, or all pay from one or the other. 

· MODERN TREND Several liability.. ech will be liable but not for the full amount. Their liability will depend on how negligent they were. 

· If there is a judgement proof D… then the plaintiff must take that on the road… 

· When a plaintiff is also negligent.. 

· At common law.. no recovery at all even if it’s a tiny bit negligent. 

· Modern Rule: Comparative fault… reduce P’s recovery by P’s negligence. 

When P is contributorily negligent? 

P is contributorily negligent: How factor into liability?


Hypo: P (10% negligent) v. D1 (70%) and D2 (20%)

The Common Law Rule: P could not recover.

The Modern Rule: Comparative Fault


Reduce P’s recovery by P’s negligence


Reduce P’s recovery by P’s percentage; 
then


2.  Either (a) hold D1 and D2 jointly and 
severally liable or (b) hold them 
severally liable

Review: actual Cause Principle: D is only liable for what s/he actually causes

“But for” test shows what D caused

Burden of Proof: Preponderance of the evidence

The Doctrine from here:


1.
Duplicate causes


2.
Relaxing the “actual cause” burden

Landers: 

In this case, the court adopts a new rule which states that when (1) the tortious acts of two or more wrongdoers join to produce an indivisible injury, that is, an injury which from its nature cannot be apportioned with reasonable certainty to the individual wrongdoers, all of the wrongdoers will be held jointly and severally liable for the entire damages and (2) the injured party may proceed to judgment against any one separately or against all in one suit.

Plaintiff owned a small lake, which he had cleaned and stocked with fish at considerable expense. He alleged that East Texas Salt Water Disposal Co. and Sun Oil Co. (Defendants) both caused large quantities of salt water and also oil to flow into his lake killing the fish. He alleged that both Defendants acted negligently.

· Oil spil and salt water spill into landers lake… killing fish that landers spend a lot of money to stock with. If it was concert action than they would be liable for the whole thing (d1 and D2)… but this was not a concert of action in this case. 

· If there was photo evidence photograph it.. you could potentially prove that there was who caused what damage… 

· You can prove the damage to the strees because it was a divisable injury.. however the lake because you cant prove which one caused what.. we cant find… who caused the damage in the lake.. cant get preponderance of the evidence. 

· Therefore in the common law… the plaintiff would lose

· In the modern trend…. Joint liability. 

· Different.. hold jointly.. if defendant 1 goes bankrupt.. than defendant 2.. will go. Hold you jointly and severly liable… not holding the trees because you can tell where..  its divisible.. spatially. 

· In this case we cant separate divisable injuries… if they are theoretically divisable but practically not divisable.. we will treat it as if each defendant caused the whole thing and treat joint severable liability. 

· Tree damage is divisable, so wont be jointly and severbly liable. 

Anderson: QUESTION ON THIS??? WHAT LIND OF LIABILITY
· Plaintiffs property is burned by a fire.. in which there are two separate fires which are arsen… one is form a railroad.. and a second one that are other sources together. And they mingle.. join together. 

· Difference between this and landers.. is that the fires join before and then jointly destroy the property.. but in landers it mixes in the lake. 

· Neither is liable but either could cause it than we will hold both liable under the substantial factor test.. 

· We have two defendants indepedantly that caused but together do not pass the but for test. They change the rule here by applying the substantial factor test. They were both substantial factors.. and are both joinly and severably liable. 

When the “but-for” test seems to produce clearly wrong results, as in the duplicative cause cases, the “substantial factor” test has been widely accepted. If two or more causes concur to bring about an event, then the cause-in-fact is established by the “substantial factor” test. When either the “but-for” or “substantial factor” test is satisfied
Substatnital Factor: where multiple causes of a tort exsist we look to the substantial factor if the but for does not work. 
Problems with Actual Cause: How much damage was really caused?

Dillon:

14 year old boy.. grabselectrical wire while falling off a bridge. He dies of electrocution. You are liable for what you cause

If two people cause an issue, one causes the initial issue, and one causes an aggravation.. then D 1 is liable for the whole injuy, and D2… is only liable for the aggravation. 

· Slam bang car accident.. D1 causes the whole accident. D2 is liable the worsening.. both have th worsening in common. Jointly and severably liable for the worsening. Only D1 is liable for the initial injury. 
· Who has the burden of proof to show who was liable for what? The plaintiff. You have to prove what the plaintiffs shape was at what point. 

· When not divisable,.. we look at landry.. and hold both jointly and severably liable. 

Alternative Liability:

· Summers v. Tice (223): Two people hunting quail. The two D’s accidentally hit plaintiff instead of quale. Both shot, one hit. Plaintiff needs to prove the 5 elements of the tort, and also who shot him. This is a case in which there are two by shooting buckshot. Hit someone in the eyes. The court found that this was not acting in concert exception to avoid but for test.. but its not because they were not actually in partnership.. not synchronized. SO instead put the burdon on the defense to show they did or didn’t do it, and if they can’t prove it then they will be joint and severably liable. 

· With the but fr test, its only a 50% chance that either D did it… so can’t show via the preponderance of the evidence. 
· Shift in the burden of proof to defense instead of on the plaintiff. 
· This is a major shift.. it potentially holds someone liable (joint and several liability) for something they didn’t cause. This is because Plaintiff has been placed in unfair position of showing who caused the injury… This is farer to shift the burden of proof. Maybe enough that they actited identically.. that why we shift?
· Why isn’t this considered acting in concert?

· 224 top p. they are not in concert… it isn’t appropriate because acting in concert is being in a joint enterprise, they were shooting independently. So not in concert. 

· When one is negligent in a group, this doctorine wont apply. If they were all negligent though? As you get too many defendants are involved.. when not all were the actual cause… only useful in smaller groups. 

Restatement wants to get rid of the substantial factor test… ca case law still does, Apply both the but for and substantial factor tests. 
The Lost Chance Doctrine

Plaintiff can recover even when they fail the but for test in medical malpractice cases even if there was a chance the outcome would have been the same without the malpractice. This is called the doctorine of lost chance in which we calculate (via an epert0 what the percentage of a positive outcome would have been with the negligence, vs without. This happens when there is udner 50% chance (less than a perpondernace of evidence). IF over 50% it’s a given and you move on for negligence. If at 50%.. then someone loses. 
Options if its at 50 or below. (hypo 100k, lost 10% chanc)


Do nothing (no recovery)

2.
The “lost chance” doctrine


Re-conceptualizing the loss


Applying the “but for” test to the loss (10k recovery)



Valuing the recovery for the “damage”

3.

“Relaxed” causation: Use the “substantial 
factor” test to allow recovery (100k recovery)



Full recovery allowed. Modified preponderance test. 
3. Omniscient trier (who knows in which cases the lost chance actually would have resulted in recovery)… 100k to right person (if multiples). 
Question? If yo have a 40% negligence made it 30%.. do we multiply out by 10% of 40%? YES.
Mohr: lady was in car accident, was hurt but had complications. Due to dr negligence, she had a 50%-60% chance of not having complication without negligence. 

Los chance not followed in CA… Its very theoretical. Based on stats we gave them a statistical recovery not really based in anything besides the stat. If ti was indeed caused by negligence, they should recover more. IF it was not negligence that caused the issue, the dr shoujldnt have to pay. 
Some say if you are above 50% we should still apply the percentage of recovery not a full, but no one does that. 

The logical extension of the “lost chance” concept: 


Increased risk of future harm



Evanston Hospital (234): Piece of catheter that broke off and went to heart of the patient. 



Relationship to “lost chance” theory


Proximate Cause

Function is to see if you should pay for a breach. And used to see if you cut off a duty. 

Break down in to 4 parts: 

General rule: The risk rule. The risks associated with hy you breached your duty are the risks you are liable for. That is going to be the basic risk rule. Look at the risks that make you negligent, and see if they came to fruition. Only exp.. you need not only foreseeable harm, but also a foreseeable plaintiff. Geography.. she was too car away. Class of persons, class of risk. 
Part 2: What happens if you get the in jury that is foreseeable, but it happens in an unforeseeable manner. Manner of occurrence.

· Hughs: Lamp that caused explosion. Some say doesn’t matter how it happened. 

· Dowdy: Got the same injury that was forseeable, yet occurred in a manner that cut off liability. 

Part 3: What do you do if there is an intervening cause? Now you have a negligent D1, and then you have a D2 that acts intentionally or negligently. The issue is, are they both liable, or just the second torefeaser?

Unintentional interviening

· Dierdiarian… D1.. didn’t block side off. D2 didn’t take its medicin and caused a splash. It was forseeable that someone negligently drives ont o the site… its not weird. 

· Venterchelli: didn’t fix the trunk.. needed to stop. D2 did cut off the liability, because it was done in a safe place.

Intentional interviening:

· Crimes are forseeable, so D1 can be negligent for not protecting against D2 injuries. 

· Often D1 negligence is the failure to guard against an act. 

· Arsen case. Apt not built to code.. sets an arsen fire… wil cut off liability if the actual injury wasn’t one that was forseeable to D1. There need to be some facts associated with D2.. less forseeable that D2 would do that. This is murky. Need to make this argument. 

· Do proximate cause… even when you cant find proximate cause. 

Part 4: per se Rules

· Rescue doctrine

· Eggshell doctrine (subsequent medical negligence): youa re liable for any subsequent malpractice. 
· Subsequent medical negligence

· Accident aftermath

Promizat cuase is the legal cause… we need to define ths otherwise using the but for test we can end up with unreasonable causes for negligence. IE botched vesectamy leads to a kid who 30 years later burns a house down. The dr shouldn’t be liable for the burned house but is technically the cause per the but for test. 


The risk rule and the “scope of the risk” principle. We do this
· The Risk rule: an actors liability is limited to those physical ahrms that result from the risks that made the actors conduct tortious. 

· “Scope of liability issue…requires consideration of the risks that made the actor’s conduct tortious and a determination of whether the harm at issue is a result of any of those risks.”

· The harm that occurs to the plaintiff must be the same general nature as the forseeable risk created by the defendants negligence. 

· Proximate cuase issues tend to arise when there is 2 defendants. D1 does something, than D2 does something. We have to determine if there are som instances.. need to find if D2 is the sole responsibility.. sucht hat it cuts of d1. 

· D2 is called intervening cause. It comes after the negligence of D1. 

· Usually has to do with if there was a risk… forseeable risk.. but how it gets to the forseen outcome was not planned. 

· Thompson case: Plaintiff had a trampoleine in front yard, and it was not weight down. Defendant tried to avoid trampoline which was in the road, and spun out of control. Court found that it was reasonably forseeable with a windstorm in the location that the trampoline would blow over. 
· Abrams Case: Pregnant woman called for ambulance to pick her up when she was in labor. Ambulance said no because the contractions were not yet serious enough. Womans friend drove her instead, ran a red light, and was sruck by a drunk driver in the intersection putting her in a coma, and killing the unborn baby. The court found that it was not a forseenrisk that that was sufficient to create proximate cause. 

· Hypo: Wagon Mound… discharge of oil… FOrseeable risk? Not forseeable to catch fire. Four fish, dock, harbor, etc. NO benefit associated with this. Catches fire becoause someone has blowtorch droppings. No proximate cause because there was no risk of fire… This was outside the scope… therefor the negligent act was not the proximate cause. Wanted fire not to be forseeable bc the dock owners employee was the negligent one… 
· Contractosis not screened for, got tortosis. It was not a forseeable risk to get tortosis.. not within a proximate cause. 

· Hospital let person go hile still slightly sedated, hit a pedestrian, police responded, and got in car accident. Police sues hospital, not proximate cause. 
· Palsgraf: Person was trying to get on train, was pushed by train station attendant, dropped box full of fireworks, exploded and harmed a woman at the station. 

· Not within the range of proxuimate cause because: Nothing in this situation gave notice that the falling package had in it the potency of peril to persons thus removed.

· Quote #2: Page 245

· 
[R]isk imports relation; it is risk to another or to others within the range of apprehension.
· The conduct of the D’s guard, if a wrong in relation to the holder of package, was not a wrong in relation to the plaintiff, standing so far away.  Relatively to her, it was not negligence at all. 

· Plasgraf states that the negligence was also not directed to the class of persons who was injured… so now we look at that the negligence must be towards the forseeable class of harm and the class of Persons. 
Exeption to foreseeability Id the rescue doctorine

The Case of the Falling Passenger (Wagner) (251)


Applying the risk rule--Cardozo’s principle for rescuers: “Danger invites rescue… The wrongdoer may not have foreseen the coming of a deliverer.  He is accountable as if he had.”

Limits of the Rescue Doctrine
1. Instinctive rescue not needed
2. Unbroken continuity
3. Rescuer’s contributory negligence
· Wagner case… 

· Person falls off a train, and rescuer came to look. Fails the palsgraf test… fails the person test. however the wrongdoer may not have forseen… but we treat rescuers as forseeable even though maybe they weren’t. 

· It departs from the normal class of persons… resuers are seen as forseeable plaintiffs. 

· Three aspects we need to be worry about

· Doesn’t have to only be instinctive.. any type of rescuer. 

· Has to be unbroken continuity.. cant stop, cant comr back the next day. Rescues in the aftermath of an accident. 

· Rescuers contributory negligence—you want to encourage rescuers.. what happens when the rescuer is contributorily negligent. 

· This is ties to the emergency doctorine.. if you have to make a decision quickly.. it is reasonable within an emergency. 

· One way to do that is to say the contributory neglegance will not be an issue at all. 

· Also applicable if you are rescuing someone, and then u hurt yourself.. you can sue the person you were rescuing. 

· Still need to prove negligence in the situation. 

· Hughs—manhole.. with the lantern, kids play create explosions. 

· Was there a forseeable risk? Yes… likely someone would get burned with the caroseen lantern

· The case says.. the explosion was foreseeable as a variant. This is consistant with the risk rule, but shows that there is a variety of ways to get to this risk. 
· DOughtry

· Was there a negligent act: Dropping the cover in the hot liquid and causing a splash. 

· Is there any risk associated with dropping it in Yes

· Who is the cass of persons.. anyone around it

· What would the alternative jave been.. not dropping it in? 

· Was there any utility? No

· Court found however.. that when you drop this thing in it was the splash, not what actually happened which was a splash created from hot steam. Factually the 2 cases are different because there was a difference of time of the reaction is different. SO the damage was of a different kind as the forseeable kind. 

· General Rule: there can be a variation on how it occers… depends upon how specific you characterize the negligent act… you will be outside what is expected. Mechanism rule.. whatyoua re conserned with is the mechanism of which… does so in an unexpected way. 

· To differentiate between what is the risk  of harm is judgement and common sense. 
The Think Skull Rule

· Is someone commits a tort, the liability is not in peroportion of what was forseeable if someone is particularly succeptable to damages fromt hat tort. 

· Mut involve some original harm to the person, cannot be liable without fault. 

· The rule applies to both [hyiscal and economic aftermath. 

· Hammerstein—faulty fire alarm caused diabetic to get a blister and then gangrene.. 

· 
“Take your victim as you find him/her”

· Steve Allen hypo.. comedian died in his sleep from a hole in his hard created form a minor auto accident. 
A way of categorizing the issues: ] Assessing the scope of the risk:


A.
Is harm outside the scope of the risk because of the manner in which it occurs?

B.
Is harm outside the scope of the risk because its extent is unforeseeable?

C.
Is harm outside the scope of the risk because it results most directly from an act of an 
intervening person or force?

Fires are one of the kind of negligent acts that first deal with proxomite cause. For ex ms oleary lantern.. cow kicks over burns down Chicago. She is negligent, but liable for Chicago is probably too large. 

Sparks from my burning haystack set on fire my house and my neighbors. I may recover.. my neighbor may not. One house rule… limits negligent liability to 1 house. 

Intervening Causes: 


The D1-D2 Scenario: Intervening Causes

Marcus (260): Adult bought alchohol for minors… This is D1… D2… they drink the liquor, they try to go home. The guy who drove them said no. But then they say.. they steal a cr… drive and hit a curb… 

· Is D1 still liable for the actions of D2? We apply the risk rule, but now there is a 3d party. Court sent it to a jury… 

· Test: “were [the intervening acts] reasonably foreseeable by the original tortfeasor at the time of his negligent conduct?” (P. 261)

· They sent to jury because there needed to be more info found to see if he had reason to know of the risks associated with giving the aclchool,. 
Collins case: Aparetment was built with too small of windows, narrow halls, and the wrong materials that were not up to fire safety standards. Decades later a fire bug started a fire. The court heald that the building was not built to be safe for a fire no matter how it was started and is not obsolved of its liability because of how the fire was started. 

· Intentional intervening crimes give courts difficulty.. general princible is the marcus princible that criminal acts may be forseeable and therefor within D1 liability.  

1. Watson: p. 262 note 1: “Old School” Rule—railroad spilled gas, d2 threw a match. Court held that the criminal act was not forseeable. 
2. Doe v. Linder (Note 8): D1 is negligent in safeguarding the key to P’s residence.  D2-rapists. Held that D1 not negligent for the criminal acts of D2. 
Suicide Cases: 

The suicide cases: Delaney (not read)


Majority: Suicide is extraordinary event as not to be reasonably foreseeable. 


Narrow Exceptions: D’s negligence rendered (1) P unable to appreciate self-destructive nature of act; (2) unable to resist it

Negligent intervening acts

In Derdierian: But for D1 the construction companies injury for not baracading the hot liquid… then the actual cause. But for D2.. not taking meds to prevent sizure. No D2’s issue didn’t take away the liability… so the exact harm that made D1 negligent. The manner in which it incurred, is forseeable. 


“If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent or far removed from P’s conduct, it may well be a superseding act which breaks the causal nexus.” (Derdiarian, p. 269)

Ventricelli: Defective trunk of a rental car caused a person in a parking lot to try and close. He was hit in the parking lot while doing so. This was negligent by the company to provide a defective car, however, their negligence was not the cause of this accident per the court. 

IS THERE LIABILITY TO CAR MANUFACTURER WHEN TRUMP POPS UP ON FREEWAY?
Special case 3: Accident aftermath.
Marshall: truck is parked on the wrong side of the road. Plaintiff gets out of the car… Trucks parked on wrong side of the road. Pulls car off the bank. Car comes up swerves, hits wall, then hits plaintiff. This is D2.. jury finds not negligent… Emergecny doctorine is why its not the case. WHAT IS EMERGENY DOCTORINE?

The analogy is the disturb waters.. aftermath can palyout n strange ways.. its hard to predict what will happen. 


274:“The effort of the courts has been…to confine the liability of a negligent actor to those harmful consequences which result from the operation of the risk, or of a risk, the foreseeability of which rendered the defendant’s conduct negligent.”

274:
“Flexibility is still preserved by the further need of defining the risk, or risks, either narrowly, or more broadly, as seems appropriate and just in the special type of case.” 


In the aftermath of an accident.. D1 is liable until everything clears up. 

Subsequent medical negligence: 
Page 276 Note 4: The subsequent medical negligence scenario:


D1 is negligent


D2 commits medical negligent treating the P after the injury

The rule: subsequent medical negligence deemed foreseeable

Includes negligent transportation to receive medical treatment
With res ipsa evidence… you can take from it and decide if a defendant was negligence. Once res ipsa is presented… no longer going to treat as an inference.. were going to say.. must find inference from it unless something happens. 
Res Ipsa fits into the section on proving negligence.. deals with a particular problem in If you cant prove what the negligent act was without specifity… giving contxt. The problem is when the plaintiff is having trouble proving what negligence is. What you can prove… is you can show that this is an event aht doesn’t normally ocer unless someon is negligent. 

Event be something that doesn’t happen withot negligence.

Exclusive client.

Not in control. 

Comes in under breach. Comesin in a situation.. but the facts just aren’t there doesn’t occer in negligence/ Even I you don’t have exclusive control.. elevator case. The defendant was not in obvious control. None the less you cans till sue res ipsa. 

RES IPSA GOES INTO RES IPSA… 
One way is just the normal analysis… rsks and alternatives in carol towing. 

The other way to do it is use something outside as a measure… next you loko at a statute (negligence per se). 
Another way is the rues of law (stop look and listen). 

Also need to looka t custom evidence. What kind of evidence is allowed. 

Look in to Res ipsa. Employer lability, or if the defendant is in concert of action. Parterns.. and then also indivisible. 
Contributory negligence historyically was a complete defense. Anylse if plaintif has been negligent. 
SEMSETER 2

Fifth Elements of Negligence: Actual Damages
· Right v. Breen: Defendant rear-ended Plaintiff but neither party reported any personal injuries at the scene.  Plaintiff subsequently sued Defendant for negligence but could not prove causation or actual damages and Defendant argued that Plaintiff’s injuries were the result of his prior five auto accidents.  Defendant prevailed. Common law requires proof of causation and actual damages to support a cause of action in negligence. In this case, the jury finds 0 economic, and 0 non-economic. Then we have a result that you can’t win, the 5th element of the tort. Says no question I was hit, shoult I should get nominal dmamages (value $1). This constradicts settled law however. 
· Settled Common Law of Actual Damages on 206: negligence requires actual proof of damages to support of a cause of action sounding in negligence. Negligence without damage is not as harmful to the public interest as an intentional tort. 

· This is different than intentional torts which does allow for nominal damages. Why the difference? Blame in intentional tort includes purpose… substantial certainty.. need to do it with that purpose in mind. Much more negligence in the world. Otherwise thered be a lot more nominal damage lawsuits. 
Defenses to Negligence

· Contributory Negligence

· Common Law Rules
· Joint and several Liability: 2 defendants can be held liable, each liable for the full amount. 

· If D1 and D2 injuer a plaintiff they are both liable for full amount, but cant pa twice no double recovery. 

· Pro Rate Contribution: ½ for 2 1/3 if 3

· Indemnity: If employee is negligent, than the owner of company pays. Injured by a product… the manufacturer is liable not the seller. 

· Contributorily Negligent: common law says if there is contributory negligence, there is no case against the original negligent person. 

· The defendant has to prove the elemnts of cont negligence by preponderance of evidence. 

· Butterfield Case: person elaves pub gets on horse, ruids it at a fast pace into a barrier of a construction project of defendant. Court says plaintif was contributorily negligent, and therefore there is not recovery. Because he didn’t use ordinary care.. this then therefore happened entirely on his fault. This says that he is negligent.. so basically saying its only the plaintiff that causes the accident. Only the plaintiff that caused the accident. 

· Contributory negligence is a complete bar to Ps recovery… this is the common law rule. 

· Is this right? No… kid playing then hit by horse hypo. Both should be jointly and severably liable. No middle ground otherwise
· Comparative Fault Statutes:

· New York: Pure comparative fault, can recover even if not 50% or less liable. 
· Wisconsin: Modified comparative fault. There is an upper limit above which the plaintiff cannot recover. Must be under than 51%.
· Hypo: Plaintiff and defendant collide with eachother. Plaintiff has a total damage of 100k, defendant  has 50k damages, def has 40% negligent. 

· Recovery in Pure comparative fault.. 40k. 

· Recovery for plaintiff  in modified comparative fault? None. 

· Hypo: 3 fault auto accident. A 10% neg, b and c each 45% neg. A sues b and C. He can recovere 90% in comparative fault jurisdiction. Would be joint ans several liability. Full 90 from either. 

· Underground Tank Hypo: Underground tank hypo… dinging a tank.. defendant is not shored up properly/ slopeding the project properly. Plaintiff knows this going in. Plaintiff goes in, the excavation collapses on him.. Defendant is 51%.. P is 49%... Jurys are told what kind of comparative fault statute that they fall in. 

· Pohl (287): person going down street accuses of not having a sign that was visable soon enough of a turn and crashed because of it thought was speeding… this was a modified system… judge puts them at 60/40 (60% to the county)… this makes it okay. Under Nebraska law a plaintiff is abrred from recovery if his neg is equal to or greater than that of fed.. this is the modified system… This case shows, the finding of fact is unassailable.. its arbitrary.. about negligence and youre not going to win that. Tells you split id jury questions.
· Defendant must prove the elements of contributorily negligence by a preponderance of the evidence. 

· Contributory negligent acts have to add up to100%.

· Who decides what percent to plaintiff or defendand? Fact finder. Normally the jury does that. 
· Effects of Comparative Fault

· Comparative fault and its effects: If you adopt comparative fault.. the logic compels you to abolish joint nd several liability. 

· Restatment comparative fault (apportioning responcibility)

· Nature of risk creating conduct including awareness or indifference with repect to the risk.
· IN any given situation if theres fault, you can draw a circle, that’s the amount in any given instance. 

· This deviated from the RPP… because it tkes into consideration whats int heir mind. 

· The strength of a causal connection between the persons risk creating conduct, and the harm. 
· If you are trying to find out who is more at fault, if there is a close connection, maybe we can assign more cause to this person than when one is attenuated. 

· 806 Note 1: When a plaintiff is suing a defendant and the plaintiff settles, the defendant gets a release from liability. Prblem was however, in common Law rule: release of a tortfeaser (from a settlement) was a release for all tortfeasers. 

· Answer to this was a covenant not to sue. Just a contract that in exchange for money and not suing. 

· (2) change common 
law rule by statute

· Traditional Contribution Rules:

· Common Law Rule was Pro Rata, if 3 negligent feasers, in the end each should pay 1/3. 

· When someone pays all or most or more of the total judgement. That personc an sue the other torfeaser for CONTRIBUTION in a joint and several jurisdiction. 

· Comparative Fault: now we can do contribution differently … jury can assign fault percentages… so when someone is 10% liable and the other is 90… the 10% can pay all 100.. but can sue the other party for contribution for their 90%. (thisonly APPLIES WHEN YOU HAVE JOINT AND SEVERAL LIABLILIUTY). 
· Joint and severable liability helps the plaintiff, and ensures they get whole. 

· The plaintiff needs to go after those who have money. If someone pays they can go after the other defendants for contribution. 

· You can’t overpay, therefore no contribution. 

· But has a risk of insolvency, so the plaintiff may not be made whole. 

· Ideminity:
· Employer must be ideminidifed by the employee when they commit negligence. But the employer is not at fault, so there is no effect. 

· Joint and several review:

· Concert of action: When do we have joint an several liability.. when there is concert of action for a common goal. One causes the accident, and another is held liable. There is joint and several liability here… different than ideminity becauset eh person is actually at fault. Need it because the other person may not have had actual cause. Can hold liable without actual cause. 

· Indivisable injury: When its indivisible, its jointly and severaly liable. Rule is liable for what they cause, when liable for what you cause can’t be deliveded, than youg et joint and several liability. 

· In CA non-economic damages aare severable. 

· California Civil Code Section: Retained joint and several liability, but go to several liability for non economic damages. 

· Non-economic damages are things like pain and suffering. 

· Always be sure to take out the plaintiffs amount. 

· Does comparative fault change joint and several liabliulity?

· Kindof.. when somone cant pay in severalliability, aslong as they are all solevent you get the same. If you keep joint and several, one may overpay, but the plaintiff is made whole, and collected contribution from he other two. 
· Joint and several liability with contribution seems like it should make it so that you can only pay your share, but what if no money? Contribution takes money and time to sue, and the other person may not be solevent. 

· If multiple defendants, one can settle for their portion of the risk, but the other is still liable for their apportioned risk. In joint and several liability you can settle with one for much less, and then the other defendant is on the hook for much much more. 
· Statutue of Limitations

· When someone is injured and the injury is showed up later… SOL starts when negligent act occurs… in this case cause of action is barred before discovered. 

NEGLIGENCE vs. INTENT 

Basset case (812): cops set up a road block to stop a car chase, let a savilian through the road block, and the car chase slams into the person who gets through. Court heald tht To exclude a criminal suspect from the apportionment of fault calculation may unfairly expose other actors to the possibility that they would be held to answer for his misconduct and thus runs counter to the public policy, fairness and statutory purpose. It should have put the criminal in the fault apportionament. “each defendant is liable only to the extent of that defendant’s proportion of the total fault. (or negligence)”
· Turner: psycggietrist the violent patient is sn intentional tort feaser.. the psycologist nkew of the violent behavior… [psycologist failed to warn the nurse about the violent tendiencies of the patient, and the nurse got hurt by the patient. THEY SAID THE PSYCHIETRIST WAS FULLY LIABLE. Reason being is it was the psycietrists responcibility Cant compaire intent with negligence when it doesn’t mention fault. 
· 2 decisions going both direction.. no uniformity… 

· Comparative negligence statute. You have a good argument
Two questions: Differentiate

· 1.
Can negligence and intent be compared?  

·      
Check statute carefully (Bassett)

· 2.   
Should they be compared if you have a 
negligent D1 who was supposed to prevent 
an intentional tort by D2? (turner)

· What is the effect of comparative fault 

· When plaintiff is not negligent: nothing. At CL the plaintiff isn’t negligent. 

· P is negligent but ps negligence is not actual cause of injury: no actual cause, so not liable. Pavlo (crane with heavier load but the crane was broken). Now have a negligent plaintiff.. but the crane was unsafe to opporate with any load. So applying actual cause test (but for), and you see it wasn’t plaintiffs fault, fails actual cause. So no comparative fault.. its not just unreasonableness. Lso need to look at a situation when plaintiff fulfills all elements of a cause of action. 

· Negligent house guest hypo: P is negligent but ps negligence is not the proximate cause of Ps injurt bc of the risk rule: negligence not applicable (no light in backyard hit my drunk driver who crashed through fense). ALL ELEMENTS MUST BE MET UNLESS PLAINTIFF HURTS HMSELF. 
· Exxon Case: boat accidently got unmoored from dock, and succefuly navigated damages, but then got destroyed by captains own negligence. Court says there wasn intervening cause, so the people responcible keeping the boat tied up were not actually liable. 

· MITIGATION OF DAMAGES: If the person refuses to have an operation that’s reasonable, then you cant recover for those, you can recover for original injuries, but cant recover for those from not doing what you need to do. Need to mitigate your damages if possible. Must be reasonable steps. If you don’t mitigate, you cant recover them. 
· 
Effect of P’s comparative fault when D has a 
duty to protect the P from injury: Should we P’s 
actions as comparative fault?  Bexiga (298). Bexiga: factory worker was making item with a piece of heavy machinery, and accidentally mangled his hand. However the company did not have the proper safety guards to protect the mangling from happening. No question about it, both partis were negligent… Court put it 100% on the defendant.. because at some point there is going to be an accident, and you need defendant to protect against this.   
Effect of P’s comparative fault when the public 
policy is to protect a vulnerable P: Can the 
student be comparatively at fault? Christensen 
(303)

Contributorily negligence of minor to school. 

· Christensen case: Case is that there was a sexual assault case that sued the school bc a teacher sexually assaulted a 13 year old. The school tries to say the 13 year old was negligent because she was lying about it… court ruled that she wasn’t negligent… and there was therefor no comparative fault here, and so all or nothing guilty. 

· School had vicarious liability… comes from 2 places.. the principle and the teacher. Principle is negligence… teacher is intentional tort. 

· Defendant teacher sexually abused Plaintiff middle school student.  Plaintiff sued for negligence and the teacher and school district claimed contributory fault on Plaintiff’s part.  The court did not permit a contributory fault defense in this case.
Subsequent Negative Negligence

· Mercer: Subsequent medical damage is forseeable, we cover this in proximate cause… in the mercer case.. it is negligent in that in jury… goes to the hospital and has malpractice. The plaintiff was negligent in causing his own negligent… they said, even though the harm was caused by their own negligence, that you have a clean slate when you go to the hospital. 

· Original subsequent medical negligence rule is when one person is negligence, and hurts another, then it was forseeable for the first person to know there would be medical malpractice. And therefore they were jointly and severaly liable for all.

· When one is negligent and harms themselves.. they are not liable. This is different than the subsequent medical negligence rule… which was that a D1 was liable for the direct injury and subsequent malpractice because its forseeable. 
Resue Doctorine in Camparative Fault

· Rescue doctorine says that rescuers are forseeable. We know its harder to prove they are negligent to being with because of the emergency doctorine. 
· Under comparaitive fault.. if you applied the normal rule to rescuer they would be barred. If you apply comparative fault to the rescuer.. you compaire and you can have a reduction there. The courts are split on if you put comparative fault… its hard to show rescuers are negligent. Some changed the rules some don’t.

Last Clear Chance in Comparative Fault

· Last clear chance: You have a negligent defendant.. and then you have a negligent plaintiff… in this case the plaintiff would be barred without comparative fault. Last clear chance… if the defendant had the “last clear chance” to avoid the injury… and the plaintiff is helpless.. then there is no reduction or bar for the plaintiffs contributory negligence. This is almost abolished, but still may be on the bar exam. 

Res Ipsa in comparative Fault
· In a situation when the negligence is not in your control, then there could not be res ipsa, but there has since been a softening of the rule like in the elevator case. So you can have comparative fault with res ipsa… 

· Problem is you don’t know what the negligent act is. The court though will just ascribe actual cause in these situations. Not an exact science. 
D acts intentionally or recklessly in Comparative Fault?

· Compaire… when a plaintiff is negligent and defendant did an intent tort. Can we comapir? Many courts will not reduce.. but some may. Need to prove all elements of negligence. First thing to look at is the statute… comparative negligece and several liability. Sometimes it may be contributoryilty negligent but very small. 
· Hypo.. contributorily negligence is not reduced.. first thing you have to look at is the statute… comparative negligence.. and several liability.. what would the result be in our hypo…If you don’t have negligence to negligence… then likely no reduction in recovery… unless what the statute says.. Many courts wont do this. 
Defendant cts illigaly:

Barker Case: Decides as an excerzise that he will build a bomb, gets injured, and sues everyone in sight… 9 year old.. as well as the parent.. Court says you get nothing..because he broke the law. This court says that anyone who breaks the law in a serious was should not get compensation. Has to be very serious that are barred. 
Assumption of Risk

Two types of Assumption of Risk:


1.
Express AOR: could be a signed waiver

2.
Implied AOR

EXPRESS ASSUMPTION OF RISK
Stelluti (business liability): The “spinning” accident. Handlebar comes off. Recovery barred them. And this is a law that you expressly assume your own injury. Possible to assume through actions as well.. nodding head works. 
Gumble (Hospital): Cal makes students sign a waiver, clearly does negligent acts.. bars from any and all liability for negligent acts. Recovery says no, waiver doesn’t work. Difference is one is a hospital and one is a gym. When you look at express assumption of risk you look at why the plaintiff is there. In a hospital you have no choice to be there, for a gym you can go elsewhere. This is the minority situation...

Recovery barred: rationale? 

Effect of Express AOR: Complete bar to recovery

· Effect of Comparative Fault on Express AOR?  None Comparative fault has no effect on express assumption of risk. This is because they signed a contract and are allowed to get this contractually. 

· Tunkl case (Public Policy): Person goes to the  non profit hospital and signs a waiver. Theres negligence.. If youre forced into it, and you have no other choice, it may void the contract. “Since the service is one which each 
member of the public…may find essential `
to him, he faces, despite his economic 
inability to do so, the prospect of a 
compulsory assumption of the risk of 
another’s negligence.”

· Moore v. Hartly motors (construing a release): Person buys ATv.. takes a class. Goes throught all grass but there is a rock that she hits and gets injured doing so. Sues for negligence of the class. Ckass had  waiver that prevented negligence from all bodily in juries. Literal language waivs… inherent dangers 

· The language of the contract on its face.. covers all, however cout enterperats it to not include generl liability, and that the course is not unreasonable dangerous. 

· The court always has the ability to interperte.

· TWO WAYS TO NOT HOLD A REALASE

· It’s a matter of essential public policy to not recognize the policy… 
· (1) No release from intentional or recklessly caused injury. (2) Tunkl: essential services (in some states)
· The court interoperates the document..

· What is the scope? Construing the release
IMPLIED ASSUMPTION OF RISK

· (from Dobbs case) When did you have traditional implies assumption of risk. 2 requierments in the common law… 
· Knowing of the risk and appreciate its quality

· Voluntarily chose to encounter it. 

· Rationale: If voluntarily confront a known risk, that action “trumps” the D’s negligence

· Ex: ran into a fire saw the fire, and deicded to run in anyway. Thought was if someone set the fire, why does the implied assumption trump the negligent act?

· This is all about autonomy of choice.. if you made the risk you are allowed to do it. 
1. What does it mean to “voluntarily” encounter a risk? Means you had a choice and took the risk one. Could have gone in or not. 
2. Doesn’t “voluntary” mean you have a choice? Yes. 
3. What if you voluntarily make an “unreasonable” choice? Other words a negligent risk.. If someone acted reasonably they cant recover, they volunatarily recovered it. What if they acted unreasonably… they also can’t recover because they are contributorily negligent.. and they assumed the risk. 
4. Conclusion from Question 3:  There is an overlap between contributory negligence and assumption of risk
5. Did the overlap matter at common law?
6. Does the overlap matter under comparative fault? No touching on the reasonable action.. but the unreasonable action.. this overlaps with comparative fault.. to this means that implied assumption would say we dontcare its negligent no recovery, but comparative would say there should be some recovery. SO SINCE WEVE ABOLISHED THIS AND MOVED TO PRIMARY AND SECONDARY ASSUMPTION.
Dobbs (320):


The traditional assumed risk rules found such tacit consent when the P:


(1) knowing of the risk and appreciating its quality


(2) voluntarily chose to confront it.

Rationale: If voluntarily confront a known risk, that action “trumps” the D’s negligence

SO WE ABOLISH ASSUMPTION OF RISK.. and call it primary and secondary as a compartmentalized piece. 

· There is a primary and a secondary assumption of risk… 

· There are certain situation in which going in to the situation, you know the defendant will no ptotect you for those risks… 

· Example of this is sports… 

· Primary assumption of risk is prospective, you know going in that youre going to assume the risk.. 

· In secondaryassumption.. defendant owes you a duty and then you come upon the risk.. Duty + breach.. after the fact.. secondary assumption of risk… this is secondary/ Can break it up with reasonable and unreasonable. 

Primary Assumption of Risk: 


Entering into a relationship with the D regarding whether the D will protect you from risk.


It’s a forward-looking relationship

Two questions regarding Primary AOR:


1.
What if, as part of the relationship, D will not protect you from a risk?


Then D has no duty to protect you.


2.
What effect does that conclusion have on the P’s cause of action for negligence? 

Three questions regarding Secondary AOR:


1.  How can the P act in encountering that risk?


Unreasonably or reasonably


2.  What if P acts unreasonably? Apply comparative fault


3.  What if P acts reasonably?


Full recovery

· Hypo 1: the hosue fire: person goig to save thetorts notes.. and the other is saving the Renoir… for the notes unreasonable to get the risk… but the painting is priceless. The notes person willg et a aoprtial recovery. That erson gets a full recovery. 

Key is to loka t fact patters.. is it primary or secondary #1… did they look reasonable or unreasonable

· Betts v. Crawford (secondary assumption)(211): housekeeper going down staris falls. 

· First question is it primary or secondary?

· Secondary happens when the defendant still owes a futy of care, but the plaintiff knowingly encounters the risks attendant on the defendatns breach of the duty. 

· Primary cases are ones that you engage in an activity.. you wont be protected against certain risks. 

· If shes reasonable she gets a full recovery, if unreasonable comparative fault. They said she was 15% at fault. There is no distinction between assumed risk and comparative fault when there is a breach of duty. 

· Secondary assumption of the risk arises when the defendant still owes a duty of care, but the plaintiff knowingly encounters the risks attendant on the defendant's breach of that duty. ( Knight, supra, 3 Cal.4th at p. 308, 11 Cal.Rptr.2d 2, 834 P.2d 696.) We deal here with an issue of primary, not secondary, assumption of the risk.
· Avila Case (assumption of risks in sports): student was playing baseball for a community college and got hit in the head with a “baseball: throw that cracked his helmet and caused pain. In determining whether primary assumption of the risk bars liability in a sporting context, the court must evaluate the fundamental nature of the sport and the defendant’s role in that sport in order to determine whether the defendant owes a duty to protect a plaintiff from the particular risk of harm.  In general, a defendant does not have a duty to protect a plaintiff from injuries arising from risks deemed inherent in a sport.
· Related rule: Knight (326): athlete does not assume risk of coparticipant’s “intentional or reckless conduct ‘totally outside the range of the ordinary activity involved in the sport’…”

· So courts don’t want to lose the integrity of sport and will though case by ase weather there was an assumption of the risk. 
· If you play the sport, you are utomatically assumed to be fully aware of what the risks are. 

· Common Law definition of assumption of risk:

· Knowledge of risk

· Knight case.. getting hurt in touch football… if you play the sport you are automatically by definition held to have said to the defendant, you have no duty to protect me against the risks in the sport even if you don’t know what they are. even violation of the actual rules of the game and certain intentional torts… 

· The court decided the wide primary assumption of risk to preserve the integrity of sport, and also make it so there aren’t tons of 

Quotes on 

[T]he primary assumption of risk doctrine is not limited to activities classified as sports, but applies as well to other recreational activities “involving an inherent risk of injury to voluntary participants ... where the risk cannot be eliminated without altering the fundamental nature of the activity.”

· 
Interherant risks.. deteremined by the judge. 

[T]he [assumption of risk] theory's focus on what the individual plaintiff subjectively knew about the nature and magnitude of the risks being encountered subjected defendants to widely disparate liability for the same conduct..

How to Anlyise Primary and Secondary liability… 

· First do negligence analysis

· Duty breach, etc

· Then do anaylsis if its primary or secondary

· Primary assumption of risk.. so one problem youd face… you do a full anlysis of the negligence cause of action. Not worrying about any limited duty. Then you go to with primary or secondary. If its primary, then maybe there is a narrower duty. DO it in order, and you’ll be fine. 

SCOREBOARD ON IMPLIED ASSUMPTION OF RISK

Primary Assumption of Risk

Old Law: No recovery (Assumption of Risk)


New : No recovery (D owes no duty)

Secondary Unreasonable Assumption of Risk

Old: No recovery (Assumption of Risk)


New: P gets a partial recovery under comparative fault principles

Secondary Reasonable Assumption of Risk

Old: No recovery (Assumption of Risk)


New: P gets a full recovery

DUTY:

· REASON FOR DUTY: Duty as setting (1) a standard for particular, individual cases, or (2) a general principle applying across many cases

· Situations in which the “limited duty” or “no duty” issue arises:

·  (1) context of the injury 

· (2) relationship between P and D

· Doser case: Bus case.. the duty of care that a bus co owe a higher duty of care.. railroads buses and airlines.. this rule still exsists in CA. Exceeds normal duty of care. 
· Guest Statutes (354): Cant be transported for payment otherwise a common carrier. But this is a total anomaly.. Person who is a guest in the car cant recover, but anyone else can.. Theory was to prevent collusion from the driver and the passanger since they were friends.  CA said unconstitutional because it denied recovery to guests. 
Lanowner + Land Ocupiers Duty

· Not a full duty of care for a trespasser because they don’t have permission to be on the property. 
· Glandon case: A landowners obligation to rpvide security varies based on circumstances.. his recovery depends primarly on what.. Person went to baseball game, drank some beers got on the train, got off on wrong stop. Then gets attacked, ends up on the tracks. Could see his shoe on the tracks.Got hit by train operater.. also brings up a lack of security.. If the operator saw a shoe on the track, and then this makes a trespasser but driver must act reasonable If no notice, must find willfull or wonton conduct, so makes a big difference. 
· Three categories or enting on land—duty varies depends on which category one falls into. Going to claim hes not a trespasser. He entered.. but didn’t have purpose or knowledge (intent). Doesn’t get the trespass of tort. 
·  Invintee: there is a full duty of care.
· Licensee (social guests): ho is generally treatesd as a
· Or a trespasser
· In this case we are worried largely about intention. The status on a piece of property can change as they wanter through the property.. they ay turn into the second category… you can move through the three categories. And as you go on this transition. He also may have been on the tracks because he was using private necessity… ‘
· This case also turns on that when you know or have reason to know as a landowner that there is a trespasser, you have a duty to act reasonably. This turns on the tennis shoe that the conductor could see. 
· For ex if there is a footpath.. you may have notice that someone is there, or that it is used. 
· if there is not a reason to know.. you don’t need to inspect the property. .. 
· Except in one instance.. the footpath exception.. where people are trespassing and you are aware of that, you should act reasonable with repsect to any risks. .. different because you haven’t seen the tennis shoe. 
Basic Duty for Landowners to Tresspassers: 

· Avoid willful/wanton conduct

· --Until actually discovered or D has facts within knowledge so that s/he “has reason to know”

· --No duty to inspect the property

· --Footpath exception: doesn’t say that there is someone at that specific time Just says someone frequents. So you have a duty to act reasonable with repect to those who sue the foopathThis expands the normal rule.
Basic  Duty to Licensees (these are revocable)
· --Permitted to enter

· --Duty to avoid willful/wanton 

· --Includes social guests

Invitee

· --Business visitor-- raditional was there for a business reason with the owner… came on the property for business reasons. Economically beneficial to the owner. Full duty owed tot hat person. Salesperson meets invitee.. for economic purpose of selling insurance..

· Full Duty of reasonable care. 
· --Public invitation (you invit generally the public the enter your place… likr s hodpitsl. Different than small party.)
Child Trespassers

· Attractive Nuisance Doctrine: not limited to machinery or an apparatus, but is a deriviative of the turntable cases. Doesn’t apply to 15 y/o.. must go to kids who cant appreciate risks.. also only applies to artificial conditions.  Factors:

· The place where the condition exists is one on which the possessor knows or has reason to know that children are likely to trespass, and

· The condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children,

· The children, because of their youth, do not discover the condition or realize the risk involved in inter-meddling with it or in coming within the area made dangerous by it

· The utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and  -- THIS LOOKS LIKE CARROL TOWING--- apply that weather there is a duty.. 

· The possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children

· Hypo: The pool of water: 

· The Modern Rule:  Bennett (362) Mom and child drowned in neighbors pond… drown to death. Kid is a trespasser at this time. However because it was an attractive neussence.. in which you have to give a higher duty of care… Important to be attracted ont o the property. There is a difference that this was a child.. they don’t even know they are trespassing. Kids cant understand the dangers. 
· Children likely to trespass

· Unreasonable risk

· Children do not discover/realize

· Turntable cases: railroad turntables.. kids would get on and start playing, kids would slip and have legs ripped off.. they would bring suit and theyd lose because they were tressasser. Courts said this machinery was attractive to kids… the said the railroads were attracting the kids to the property.. so they owed a higher duty of care. Must be ATTRACTED ONTO THE PROPERTY BY THE NEUSANCE. 
· Dangerouse instermentality doctorine: When occupier is operating damgerous machinery or apparatus… there is a duty of care. 

· Common Hazards: Certain type of artificial conditions are called common hazards.. no duty owed treated like a natural condition.. Arizona.. drainage ditch.. deemed common hazards. CA does not follow this. 

· Open and obvious dangers: Kentucky River… plaintiff was an EMT at the hospital and had been to the hospital over 400 times. There was a curb, she tripped on it, and sued. If she had knowledge of it aware of the open and obvious risk… its her responcibility. We don’t have to protector from that bc she knows about it… the hospitals argument. Open and obvious.. Restatement says that not liable for damage of an invitee, unless they should absolutely know about it…and that the defendant should anticipait for it to happen… SO now the hospital has a duty
· Open and obvious: jumping off the pool intot he shallow argument. Classic case. Didn’t mean that the homeowner is liable. 
· THIS means.. there are certain risks that are so obvious, that the person encountering htem has the liability… Open and obvious rule is alive and well… 

· GENERAL RULE: no duty for open and obvious
· Restatement: unless the defendant should anticipiat damage to happen… 

· UNLESS for somereason to a reasonable person encountering the danger outweighs the risk.. the recovery you get in this istance the plaintiff will get a full recovery as long as their judgement was reasonable. 

· Oreong Nursery case… looking at garneing supply, was icy conditions… written warning up on the walls. Warning was not enough… because people aren’t looking at the signs. 
· While the peson knows there is a danger, thye are still focusing their attention elsewhere. 
· Just act reasonably in the circumstances… 

· Spilled watermellons… sees the watermellons and goes on shopping… trying to find cupcake holders… trips over the watermelons… court says this falls in the exception.. of the restatement..Can we go over this.
Liability to individuals off the property

· Natural v Artificial: In a situation where something off of your property hurts someone on your property… we ask was it caused by a natural condition or an artificial condition?
· The law has driven a big distinction between acting and non-acting… 
· Then Rural v. Urban: Common Law said natural condition.. there was no loability. After that, a few states said that you can be liable to natural conditions in an urban area.. but not if its in a rural area. 
· This is because of higher rist in urban areas.. also in rural areas.. too many areas to inspect. Not reasonable.

· Then the current and CA rule is that AL LANDOWNERS owe a general duty of care to anyone off their property. 

· The teetering rock… you owe a general duty to take care of it under the rule. 

· With dry rott.. if a tree looks sick.. you know somethigns wrong.. and then breach your duty ifit fell. With dryrott, you need to check what the reasonable and prudent person would do… you know something is wrong.. and probably breach your duty.. what if tree looks absolutely fine…? Does the RPP person do more? Probably not…need more on dryrot
Firefighters Rule (Also applies to police)
· Traditional rule: Firefighters rule.. there was no liability for negligence in creating  fire.. for basic fires.. there was no duty owed…you don’t owe a duty to them.. the way negligence liability.. there is no duty. 
· Normal firefighter duty is none.. but if there are special risks.. you need to let them know… liability is a a failure to warn. Outside for risks associated with normal risks. 
· Some states have abolished all firefighter rules. .
· 3 types of firefighter outcomes
· ABOLISH
· NO DUTY
· DISCLOSE IF THERE IS SPECIAL CIRCUMSTANCE
· Rowland v Christian:

· Person hurts hand on sink in friends bathroom. CA.. aboloishes the categories in this of licensee invitee and tresspassor. 
· Turns out where there was a slight exception.. generally you owe a duty to not act willfully or wantonly… the results is when you abolish the categories it means everyone owes a general duty of reasonable care… no matter what. 
· Now you owe a general duty of tresspassers..? A lot of courts abolished the distinction but is still relevant what category you fall in… the answer is that you owe a general duty of care.. and you may not have breached it unless it was forseeable. The difference is this that you are more likely to get to the jury now. 
· SO the abolition of the categories is relevant but not determinative. 
· Scurti (382): 14 y/o electrocuted on property.. railroad… will try and show trespasser, but there are no categories.. if you are a defendant.. are you going to go to trial… so now people settle more often… 

· Liar liar hypo.. falling through skylight falling on know. Is a burgler. A plaintiff engaged in illegal activities is usually a complete bar (kid making the bomb case). Going through the analysis.. but there are legal reasons like breach etc for that to happen. 
Limited Duty Situations:

· Here are the 6 limited duty situations with narrower (limited) duty:

· Landowner/ occupier

· Professionals

· Nonfeaserce and creation of Duty

· Contracts

· Futy to protect

· Duty to protect for infliction of emotional distress.

First area of Limited Duty: DUTY OWED BY A LESSOR

Pagelsdorf (387) Wife needs to move out, calls brother and friend. Dryrot on balcony. Friend falls… Under common law rule.. no duty for the lessor because the lessee has the knowledge of what is going on on the land. There was no duty owed as a result of the contract which said that if there were known or reported defects to the landlord.. owed no duty with repect to this particular injury. So this would get the landlord off the hook. However the court says that there is a general duty of ordinary care.. The landlord was possibly on notice… Paglesdorf rule… carrol towing is breach… There is a duty to act reasonably… it depends on the individual facts of each circumstance. 

The common law rule: rooted in property law. No duty for the lessor because the lessee has the knowledge of what is going on on the land.
The [limited] exceptions: 



1.
Contract to repair: Like is Pagelsdorf, when the landlord us supposed 

2. 
Owner’s knowledge and tenant could not be expected to discover it Landlord could become liable for a non-disclosure.. 

3. 
Public use of premises: when there are a lot of people on a common area (think stadiums) then the landlord is still liable. 

4. 
Common areas: Landowner retains control


5.  
Negligent repairs


- These are all limited duties. Only as they pertain to the exception. 

New Pagelsdorf Rule: Duty to exercise ordinary care 
The Professional Standard

The Professional Standard


Relation to custom evidence

Difference between the Professional Standard and the RPP Standard: the medical “standard” is the rule for the very circumstances of P’s case.

Note 1 p. 395: The “medical standard” is understood as the rule for the very circumstances involved in the P’s case.

· When something isn’t common knowledge, you need expert testimony about to to teach the jury. So in a professional standard cases iwht complex subject matter, there needs to be an expert witness. 

· One element of a cause of action for medical malpractice is proof of the standard of care by which the physician’s conduct is to be measured. A physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances.
· Need to look at the customary practice of each jurisdiction. 
Waliski case: Doctor does a wide cut on a patient, cuts nerve… what we are looking .. have to prove what is customary in the medical community. This custom becomes the standard of care. In a situation where you have an expert say that there doesn’t establish whats customary when there is a subjective… they culdnt get him to say what he needed to say.. that bc there is a difference of opinion. So there was no proof that the Doctor in this case didn’t follow a standard practice, sot here was no liability. This Doctor didn’t do good enough, because he didn’t establish a customary in the medical community.. they couldn’t get him to say what they needed him to say. Because there was a difference of opinion in the medical community on how you use it. 
· In a normal negligence case we use the RPP to set the standard of care… for professionals we use the professional standard

· This could make it lower… professionals take the standard. This is like hooper case with the radios on the plane. 

Recreational Use Statutes: Owner of real property owes no duty of care for safe entry for recreational purposes. These are intended to owe a full duty of care unless you charge them. 

Second Area of Limited Duty: The Professional Standard of Care


Who are professionals?
· How does the professional standard differ from the RPP?

· You don’t ask if it was a reasonable and prudent physician..  but rather what would have doctors customarily done in this particular circumstances. 


Locality Rule

· The locality rule was that the standard of care was based on the level of care for a specific area, so a smaller city may have worse care than a bigger city because fewer doctors. 
· Locality rule was difficult to prevale because there weren’t enough doctors in their respective areas. Today the locality rule is going by the wasteside. Mostly because the internet.. The care is starting to get much more universal.. they are not as good in rural areas.. this rule is on the way out.. yes it gets factored in.. but its less wheighted. 

· Variations of the rule:

1. “Strict” Locality

2. Modified Locality I: same or similar locality


3. Modified Rule  II: locality as just one circumstance

4.  National standards

Vergara (399): Modified The Locality Rule: Same or similar community, but even further, anywhere there are practitioners that are in the same or similar circumstances, and now the locality is a factor now. 
Rationale: There is a standardization now because of the internet. 
Other specialties of the Profession Standard of Care:

· How to treat specialists

· Pharmascits: do they owe some duty to talk to patients about the risks of drug.. it’s the doctors obligation, not the pharmascist. 

· Plumbers and electricians… something to the standards based on education

· Answer traditionally is no, but some extend it a little bit. Basic drawing line is education. 

· How to treat Schools of Medicine

· If there is a significant number of people who adhere to a certina view, this is considered to be a school. If a practitioner follows a school they can’t be heald liable. 

· How to treat other professionals: Nurses, Accountants, Engineers, Architects
· Good Samaritin Statutes:
· Hirpa case 40): Emergency room issue, patent gets injured when someone came in (a doctor). Held that the good Samaritan doctrine held. 406 top line: In an emergency situation the person who is helping, is not liable for anything they may do or not do. Not liable at all. Court holds that it applies applied in the hospital. To emergency. Because the statute is so broad in this jurisdiction. 

· Because it’s an emergency, you are probably not liable. But it will be after 5 years of litigation. So there is a real fear for doctors to get involved. So to avoid doing that, state put in the emergency statutes to protect people. 
· Selmi think the ruling here is questionable, because if a Doctor is in a hospital, are they a good Samaritan? Most of these statutes are very widely sweeping. 

Ex of Good Samaritan in CA for CPR:

(a) [N]o person who has completed a basic cardiopulmonary resuscitation course …and who, in good faith, renders emergency cardiopulmonary resuscitation at the scene of an emergency, shall be liable for any civil damages as a result of any acts or omissions by such person rendering the emergency care.

(b) This section shall not be construed to grant immunity from civil damages to any person whose conduct in rendering such emergency care constitutes gross negligence.
When do we need medical expert testimony?

· To establish 

· (a) the standard of care, 

· (b) the standard was violated by the F and 

· (c) that the violation as caused by the injury (this is actual cause.. needed someone to help clear it out). 

· To establish the foundation for the use of the doctrine of res ipsa loquitur in the medical situation.

· To establish the foundation for the common knowledge exception.

Use of the Doctrine of Res Ipsa Loquitur

Lourdes Hospital (407): (1) What was the injury?  (2) Did P meet the standard of care

Availability of the doctrine of res ipsa loquitur.
· There was evidence of an injury during a surgery to a patient arm, but we don’t know what caused it because the patient was under anesthesia. Plaintiff tried to use res ipsa.. but we don’t know if the negative outcome was a risk of the case.. court says you can still use res ipsa, with the help of an expert to show that there was negligence. You use the expert to show prong 1 of res ipsa. So we look at all 3 prongs of res ipsa… If it believes the experts testimony,.. it can say there is professional negligence. 

· Usually res ipsa is common knowledge. But court says that an expert can bridge the knowledge gap.

Res Ipsa:

· Review: Barrels falling out of windows

· Is there the equivalent type of situation in medical cases?

· How will jury know?  Need for expert testimony
· When expert testimony is unnecessary? When its common knowledge what happened. Obvious and not technical. 
· How is this expert testimony different from expert testimony on the standard of care? They couldn’t figure out what happened in there. So they needed expert testimony to just figure out what could have happened. 
What is easier to show, Neg by Res Ipsa or traditional negligence? 

· Easier to show negligence via res ipsa .. however harder to convince a jury to find negligence when there was no negligent case. 

THE YABARRA EXCEPTION TO RES IPSA CONTROL

Ybarra v. Spangard (410): “You can’t tell the players without a scorecard” -- The patient underwent surgery for an appendectomy and woke with severe shoulder pain that worsened and eventually caused atrophy and paralysis. Res Ipsa is best applied in a situation like this where the Plaintiff has no way of knowing which Defendant or which instrument injured him. Like the woman walking down the street who is struck by an object falling from a building, the Plaintiff in this case, having been unconscious during the injury, can have no knowledge of who or what injured him. The fact that he has the injury speaks for itself that negligence occurred. In a case where there are multiple defendants, some of whom may or may not share liability, the burden falls to them to sort out who bore the responsibility for the negligence since the Plaintiff can have no way of knowing.
· The court says that the patient put this group in their exclusive control.. however this makes it so that all 7 people are liable for negligence but all aren’t necessarily negligent. However its not plaintiffs fault and the defendants were working as a team. If you cant use res ipsa there wont be recovery. 


1.  
Dr. Spangard: surgeon


2. 
Dr. Tilley: P’s physician


3.  
Nurse Gisler: wheeled P in


4. 
Dr. Reser: anesthetist


5. 
Nurse Thompson: following morning


6.
Other Nurse: following morning


7.
Dr. Swift: Owned the hospital

How to bring a Res Ipsa Case in Medical Negligence:

· The first thing youd need to do isestablish if there is a regular negligence case. 

· If cant do that then look at res ipsa. The problem with res ipsa is the exclusive control issue… 
Second area of Limited Duty: Doctrine of Informed Consent

· Doctorine of informed consent is that the patient has to be fully informed of certain information about a medical procedure, and they must consent to that, or there is potential liability for the doctor.

· The doctor has to convey the forseeable risks, and the alternatives to the procedure, benefits to be gained, etc.

· could argue this is a battery because there is no consent or lack of consent. But these cases are almost always treated as negligence…

The Standard to be Applied: Professional or Patient

The Battery Theory: Schloendorff (415): Plaintiff was operated on, and later got gangrene and had to have fingers amputated as an outcome. She sued for battery. The court says that the patient was entitled to be told about the potential outcome, and she was not. Therefore this was a medical battery. 
The Negligence Theory: Harnish (415): Plaintiff underwent surgery to remove a tumor in her neckThe doctor qaccidentally severed the hypoglossal nerve. She brought suit climing that the resulting injury foreseeable and that if she had been apprised of the risk, she would not have consented to the procedure. The court held that the surgeon’s failure to divulge to a competent adult patient, sufficient information to enable the patient to make an informed judgment whether to give or withhold consent to a medical or surgical procedure, constituted professional misconduct.
· The court ends up saying that we use a materiality standard for what has to be shared… material to making the patients decision. This is different than the normal standard which is the professional standard. 

· Courts reject the professional standard.. because it overlooks the point of having the patient the ability to make a choice. 

· They apply the patient standard here. 

· This establishes duty.. however there is an actual cause problem. And that a reasonable person in the plaintiffs situation also would have not have gon through with the servegury.
The Standard to be Applied to establish DUTY: Professional or Patient 
a. Professional Standard: We would use the professional standard usually for a medical mal case. However, we don’t use this the professional standard because it doesn’t ensure that the patient gets the info that they need that is material to making a decision. But some states use this. 
i. Need an expert to say what I common to disclose for the medical community. 

b. Patient Standard: The alternative to the professional, is what does the matient need that is material to make a relevant decision. This is what we use in CA. 

i. You still have an expert for the patient standard though because the expert needs to be able to talk about the risk, and how it works and the percentages. Does not need to say this s a material risk, because the jury will do that.

c. RPP standard? 


3.   Standard used in Harnish: “material to an intelligent decision”

We need a different Causation Standard for ACTUAL CAUSE however: 
· Subjective test: Heinsight is 20/20 this one is difficult to believe a plaintiff. So they use the Objective test. Courts use both objective and subjective test. .. subjective… to see what plaintiff would say. 
· Objective test: We use the Reasonable person standard instead to see if there is actual Cause. 
a. Either always either Subjective.. or subjective + objective. Always need subjective because that is the basic subjective. 


Exceptions to the disclosure requirement

· Emergencies: What if a patient is in an emergency situation.. and they cant understand getting the information.. no informed consent needed no negligence.
· Hypo: The Sixth Tummy Tuck: not needed because already have informed… have to be sure the person got the information… then not going to work. This is not a large acception. But is theoretically available. 
· Therapeutic Privilege: Must be threat that a patient will have adverse reaction to the situation. Doctor will need to have very specific evidence to get through this.
Professional v. Patient Rule again: Wooley (416): Patient gets a tear in the spinal chord.

· What rule does the Court follow? They follow the professional
· Need an expert to testify here to inform of a risk is customary or part of a school. This is different because its an expert to say what is customary to disclose, not method of practicioning. 

· However the justy still decides what is material to making a decision. 

· You still have an expert for the Patient standard though because the expert needs to be able to talk about the risk. Does not need to say this s a material risk, but they decide what is material. A jury finds out which ones are material

· What causation rule- Applies the objective and subjective. 

Examples of types of Informing Requierments

· Wlosinski (418): Disclosure failure rate. Case where doctor does kidney transplant… doctor had bad otucomes and did not disclose.. 5/7 did not work. This one didn’t work.. patiend died. Court said it wasn’t a disclosable fact. Selmi thinks this was a close case though, and likely brought the wrong cause of action. 

· Hypo: The Surgical Biopsy: the defendant Doct failed to inform of a more dangerous alternative way to do the biopsy.. wasn’t informed of the general anesthetic… does the doctor have to share – if its more dangerous its more difficult to prove actual cause… but you do technically need to be told about both cases.
· Arato (420): Arato died from pancreatic cancer, and his family (Plaintiff) sued his doctors (Defendants), claiming that the doctors had not given Arato enough information regarding his life expectancy so that he could make an informed choice regarding proposed medical treatment.“The truth” -- Do you need to tell the truth about the likelihood of survival.. technically no. From a financial standpoint sure, patients may want to know. But do they have to disclose it? Why not? Because its not a risk of the procedure…. This tells you that the doctrine is narrow… so that doctors aren’t liable for things other than other medical procedures.
· Truman (422): Dr. doesn’t tell the patient the consequences of not taking the pap smear. Do you have to tell them the consequences of not following the procedure the doctor recommends… court said yes… this is interesting because in actual cause.. this goes and says had I known I would have done what you said I should do… Probably makes it easier to prove actual cause.

· Hypo: The Trusting Patient… I don’t need to hear the risk just operate…. From a bodily autonomy standpoint.. should be able to refuse the information. For Dr. to cover himself though, he should say I’m not going to operate on you until you hear this.
Comparative Fault In negligent Informing of Patients

Should comparative fault apply?  Brown (422): it will apply if the patient is negligent in supplying information to the doctor such that the doctor doesn’t have the facts he needs to make a decision. Where you are not negligent is a failure to figure out that the info is wrong. Doctor tells you something.. and maybe statistics sound rele wrong.. that comparative fault will not apply to that.
Third Area of Limited Duty: Nonfeasance WHEN DO WE APPLY THIS IN ANLYSIS
· Not obligated to do anything. Not even call 911. 
The Basic Rule: Cilley (496) A boyfriend accidentally shoots himself while being told to leave girlfriends trailor. Girlfriends doesn’t call police, friends do, and boyfriend died. Estate tries to sue. The court says no obligation to do anything. If 911 called earlier, then he could have survived (this is your actual cause).

1. What the defendant did and did not do. Did see the action, did not call for help.

2. Why does the Court refuse to impose a duty, which would simply have involved calling 911? Because there is no special relationship, and values nonfeasense common lae. 

3. Did it matter that Cilley had come to Lane’s trailer? Not the main part of the case, however cilley argues that a duty arises even as a trespasser. However she did not act recklessly or wantonly, nor create the hazard.  

4. Compare: Yania (499 note 2): Strip miners are working and the defendant comes over and asks the plaintiff to help.. the plaintiff has to jump into a basin filled with water and drowned. The defendant doesn’t help, and actually taunted him to get in. Court says there was no dut and also court says taunting doesn’t matter bc they are adults.  Not an invitee situation and nonfeasense applies. 
Nonfeasance v. Misfeasance

Nonfeasance: failure to act, and misfeasance. 
Misfeasance: acting and doing so negligently. 


1. Newton (495): Contractor dug wholes in the road, and did not properly light them. Was sued by a carriage who fell in one of the holes, for nonfeasance. Alleging that I should have put a light up. That’s not true… it was part of a larger undertaking… cant take one part of it for segmenting it out. Was

2. Hypo: The Parking Break

Rationale for the basic nonfeasance rule: There is too high a potential for liability, and also protects people by giving themselves their own personal autonomy. Is bothersome to most people. So we get some exceptions. 
Exceptions to nonfeasance rule

1.
Duty arises when D causes harm (even if non-negligently).
· Defendant hits someone.. a duty immediately arises to act well under the circumstances. If you dont act you are liable for the worsening. 

2.
Duty arises when D creates a risk of harm.
· Hit a deer in the railroad.. dead. If you don’t reasonably remove, you are liable. 

3.
D assumes a duty: Wakulich (502) 
· Woman is offered money to drink a bottle of liquor.. she drinks it gets sick and dies. The men had a reasonability because they assumed the risk by beginning to take care of her when she had become sick. 

· Restatement rule never went into effect because they never terminated the duty. 


Termination of duty: The “No Worse Position” Idea from the restatement. 
· You can then decide to terminate the duty after you’ve assumed a duty to assist someone. As long as you don’t leave them in  a worse position than they were in to begin with. 

· Basic Rule: Cant leave in a worse position when yo leave them halfway to shore.

· Restatement: “When a person is in imminent peril of serious bodily injury, the rescuer must exercise reasonable care in deciding whether to discontinue the rescue.”

· “Once have secured the safety of the other, the rescuer may not then return the other to peril even if the peril is no greater than that that existed at the time the actor initiated the rescue.”



Hypo: The Manager and the Tenant’s Gun: Old guy rents a room in an apartment.. manager comes up and he’s waiving a gun around threatening to kill himself. Manager takes it and calmes him down. Puts the gun on a bookcase and leave. Person then shoots themselves. Did she undertake the duty? Did she cut the duty off? Did she leave him in a worse position? No.. same position. Even though there was a duty you can cut it off terminate it and that will be the end of it.
The problem of the “Good Samaritan”—Once you are a good sumaritan and aid someone, you become liable. That’s why we have good sumaritan statutes that protect you unless you act willfully or wantonly. 
· Hypo: The Police Officer and the Burning Car: EXAMPLE: Pregnant woman. Is driving in a car gets n accident. Car goes on fire. Poliec officer starts directing traffic. Fire department comes a bit later… did the policeman owe a duty… court said no.. because the traffic was for the traffic, not for the person burning in the car. 

4.

Duty arising out of special relationships


Farwell (504):  Farwell and his friend had a few beers while waiting for a friend to finish work. When teenage girls walked by they attempted conversation without success. The girls complained to friends that they were being followed, and the friends severely beat the two. Siegrist found Farwell under a car, put ice on his head and then drove around for two hours, stopping at drive-in restaurants. Farwell “went to sleep” in the back of the car and around midnight Siegrist drove him to his grandparents’ home, where he left him in the back of the car after an attempt to arouse him. Farwell died three days later from the beating and there was evidence that prompt medical attention could have prevented this. The court found that Defendant had an affirmative duty to aid, because he had a special relationship with the deceased, he knew or should have known of the peril the deceased was in, and he could have rendered assistance without endangering himself.

· Court says there is a common undertaking that creates the special relationship. There is an understanding that they will render assistace to eachother. The relationships is the “hanging out” not that they were friends. 

· Misfeasance: Left in “worse position? There is an element of this. However courts find that there was a special relationship. 

· “Special Relationship: What is it? This one was a determinant special relationship.
· Common Carriers

· Inkeeper to guest

· Business or landowner who has people on the land lawfully

· Employer to employees

· School to students

· Lanlord to tenants

· A custodian

· This list is not exclusive and the court can determine other types of relationships in it’s discression. These are all based in the idea of control. If there is control, the controller has a duty to act reasonable towards you. 
· In Farwell there was an ad hoc relationship, INDETERMINANT relationship, created from their exploits together. 
· Employee takes.. it was a pre-employment physical.. employee does physical to get a job. Physical finds some issue… employee says they need to have been notified. Wont work, not even employer, employee per the court. However, maybe you could also possibly say that there is something to an interdependent relationship. 

· Event at a fraternity house that ended at 6pm.. hung around until 2am.. and then went swimming. Is it non feasense or argument that theres a duty. Is there a determinint relationship? No. Is there an Indeterminint relationship a la farwell? Yes. 

Social host immunity: we don’t want people who are throwing parties have to police their guests. Serving liquor to a minor
The limits of nonfeasance: Podias

· Podias Case: Defendants were passangers in a car that was driving after drinking and hit a motorcyclist. Instead of helping him the scemed to not get caught, and ran away from the scene. Court said they had a relationship to the motorcyclist and sent it to the court to decide if they were guilty. 
· If you injure somebody.. you immediately owe a duty if you are negligent. This is obvious. Question here is is the passenger liable. Liable for the first injury and the second. 
· When looking at the people who were in the car, did they have a duty?

Look at the Podias factors:

1.
 Foreseeable risk of harm—this is
2.
 Harm could be easily prevented – this is more breach
3.
 Ds “far more” than innocent bystanders

4.
 Ds “acquiesced in creating initial risk” – like the dear in the road..
5.
 Ds obligated not to prevent Mairs from acting

6.
 Orchestrated scheme to avoid detection

· IN Podias.. they found no general rule here. If they given rule then it would have been a slippery slope because this was technically non feasence, and there wasn’t really a special relationship… but they should have made the call. So it hedges.. it doesn’t want to undermine the non feasense law..
· Duty is usually a question of law not a jury question… 
Contract and Duty

The theoretical problem:  

1. 
Can a duty arise out of a contract? Yes, 513: “tort duties can be created, modified or limited by contracts…”
2.
What are the consequences? Conflicting policy.. don’t want to undermine the contract.. but a tort duty can arise beyond the K to create a duty of care. 

- Liability determined under tort law, not contract law

3. 
How does a duty created by contract intersect with the basic nonfeasance rule?


Risk creation: duty

· Affiliated FM (513) Train in seattle catches on fire. Company was contracted to repair the cares, and were allegedly negligent in doing so. When not doing their job correctly, the electricians created risk.. this gives rise to a duty of care. Duty Arises regardless of the K… the basis of the duty is risk creation. If a contract is involved you may have a duty that arises from it, however a contract can change the scope of a duty… but that doesn’t eliminate all liability. This case tells us that there is a contract involved, and may give rise to a duty. But you are doing something that creates a risk.. the default presumption applies. If you create a risk, you have a duty. Court holds this was MISFEASENSE.
· First thing to ask yourself.. is that action that’s being taken creating a risk?

· Normally to create a risk you have to act.. so when you act you have a duty of care. 

· Its called the economic loss rule.. generally speaking, there is no duty to prevent what are called economic losses. 
· Key to this anlysis is CONTRACT vs. Risk Creation through action. 

· Negligence in changing the electrical ground system for the trains. 
· Scope of duty: “legally protected interest

· 518 Note 2: Rest. Third: “The default presumption of a duty…applies when the D has created a risk.”
· 518 Note 4: Many cases in which contracting parties create risks of physical harm look just like cases in which non-contracting parties create risks of physical harm.


Contract Only change: scope of the duty… but not able to claim no duty. 
The Economic Loss Rule

· Generally speaking, there is no duty to prevent economic loss: Page 519 note 5. 
· If only economic loss. Only lost profits. Nothing to do with torts. 

· The classic case: Thorne v. Deas: 2 people sitting on a  boat. Owner says he’d buy insurance, and the boat goes down, no insurance. So the co-owener sues him.. he lawsuit is to get the insurance proceeds.. this is a pure economic loss.. not physical damage. There is no duty in tort where the losses are purely economic.. not a tort problem.. it’s a contract problem. It is a promissory estoppel in contract law however. 

·  Insurance Proceeds: Nonfeasance but economic harm, not physical loss. Not duty in tort here. Reason is Tort does not want to undermine contract law. 
· There are som exceptions to this:

· Fraud

· Another example: Failure to put add in yellow pages.  Note 6 p. 519. Southwestern Bell Promises to put ad in yellow pages. Got sued for negligence. Court says not a tory, this is actually economic loss.. and therefore no recovery in tort law. 

· Lost business falls under Economic Loss Rule

· Compare: Affiliated FM—SMS loss physical damage

· Note: Difference in definition of “economic loss” from “economic damages” we have discussed before.

· Remember: issue is not whether P has a contract remedy.

· Issue is tort liability

· Decided under rubric of “duty”

Duties to those in privity/ Contract and Duty

· Services to lessen risk of physical harm

Spengler (520): Old School: pengler (520): ADT was contracted to help an old woman to call an ambulance when she pressed a button. They sent the ambulance to the wrong address and she dies. .. most they were liable for was 500 (value of contract). If there negligence killed someone the damages are going to be a lot higher. Did it give rise to a duty, and the answer in this case was no that it didn’t. Court says that it does not because it draws a firm line, a contract doesn’t give line to a duty.. must be out of tort law seperatly… 

· Solely one from contract, we don’t care if misfeasense or nonfeasense, there just isn’t any liability. 

· No duty: must be separate from contract
· Also: D did not create the risk as in the last case
· Conclusion: obligation to perform correctly “emanated only from contract”

2. Compare: Modern trend. Restatement (3d) Section 42 in Page 522 Note 1 after the case: (1) increased risk, or (2) reliance.

· ** MODERN TREND** When there is an increased risk or reliance on a contract and failure to perform there can be a tort.
· JUST BECAUSE THERE IS DUTY DOES NOT MEAN THAT THERE IS NEGLIENCE….. BECAUE STILL NEED TO PROVE BREACH. 

· HOW DO WE ANALYSE THIS

Diaz (522): Scope of the Duty. Goes to juffy lube, gets an oil change. Tires are worn. Jiffy lube doesn’t let him know. Gets in in accident. Sues jiffy lube because they didn’t check tired.. however this is not in the contract. Loses because not in the K. Court says courts should usually limit scope of duty to the K. 
· P: D should have examined the tires

· No duty: contract included only a check of the air pressure, not an overall tire inspection

· Query: is scope of the contract determinative?

· 524: The scope of Jiffy Lube’s contractual undertaking significantly influences the determination of whether a duty existed to inspect the tires.  On this record, Jiffy Lube did not undertake to inspect….

· Note 1 Page 42: Distinguish risk creation

· 524: “we do not perceive that Jiffy Lube’s actions created the risk resulting from the allegedly worn tires.”

· The contract is a type of relationship… once you have this relationship, a duty is going to arise. That duty is going to be a general duty of reasonable care with respect to foreseeable risks… Your obligation to a duty is related to how the duty arises. If the contract is for a limited scope, and you don’t act in way that affects outside the scope. You are not liable for anything other than what is in the scope. 

Note the Parallels to Contract liability to the Nonfeasance materials:

1. If create risk: duty arises
2. If nonfeasance—no duty unless an exception.
3. Here: contract can take out of nonfeasance
Duties to 3rd parties not in Privity

The Starting Point: Winterbottom (528)” : k between postmaster and person servicing the coaches…one of the coaches breaks down and hurts the person driving it. They suit the repair company. Courts says no priity, no duty.  But this is later changed, and would be found liable later. 
· Holding: If P can sue, “every passenger, or even any person passing along the road…might sue”

The Modern Approach: Palka (526): nurse was injured on the job in a hospital when a fan fell from the sealing. A company was in charge of maintaining the fans, and court said they were liable for the injury because they undertook a duty owed by the hospital. 
· Factors listed 

· Note 1: The Restatement factors: increased risk / perform other’s duty /reliance.  Key is that here actor undertook to perform duty owed by hospital

Moch (530): Was supposed to supply water to buildings.. when there was a fire, notified the water company, they didn’t do anything about it. As a result the building burns down. Is it to be reasonably anticipaited under the contract that water is to be supplied to fight fires? 
· The parties to the contract and the P

· Misfeasance or nonfeasance? Misfeasense
· “We are satisfied that liability would be unduly and indeed indefinitely extendedby this enlargement of the zone of duty”

· We distinguish Utilities. 

· Solve this by fire insurance… but not extended 3rd party liability… note 1 of 531.. 

· Modern Law:  Note 1 p. 531: Strauss: Similar to Moch. Electrical company has a blackout and plaintiff received injuries in the common area of his apartment building but had no contract directly with the electricity company. Court limited the duty here. 
· Restatement Third note 4 p. 532: concern over the magnitude of liability

Limits: the utility cases (Moch, Strauss)

Promise as “action”

CONTRACTUAL DUTY SUMMARY: 

1.
Risk creation: whether pursuant to contract or not. 
Example: Monorail case

2.
No duty to protect from economic injury 

3.
Duty within privity of contract


Risk of physical harm


Restatement: Increase risk/reliance


Generally: contract limits scope of duty

4.
Duty outside of privity of contract


Palka and Restatement factors. Distinguish: utilities

Promise as “action”



Promise plus reliance (Florence & Kushner)

Example: Florence (533): Was a cross guard always for children to get to school. Parents didn’t walk child because of the cross guard. Crossguard didn’t come one day, and then the child was hit and killed. The police agency was liable because there was a “promise” AND a “reliance.” The court says the assumption of the duty, and then not continuing it put the infants in a great amount of danger. Because of this there is a duty. 

· Why is this in the contracts section? This is promissory Estoppel. 

· The fact that a tort duty arose takes it out of the non-feasense rule.. it’s a misfeasense case… because there was a history of doing something, then not doing something is not a nonfeasnace issue, tis instead misfeasense. 

· THE TEST HERE IS PROMISE PLUS RELIANCE.

· To get rid of this duty, you need to give notice.  

· Basis for duty: (1) misfeasance? Not non-feasense because there was action and then inaction, not just inaction. 

· (2) Promise plus reliance is Key.

· Creation of special relationship, and it was a small enough/ narrow enough duty for the court to be comfortable. 

Compare: Kircher (534) – woman abducted and police promise to call in the abduction but failed to call. The court concludes that you need a promise made to the plaintiff, and reliance by the plaintiff… we do this because it expands liability too much… anyone. Here there is no specific promise to the plaintiff, therefore no reliance.
· There was possible promise + reliance, just was made to the wrong person.

· No detrimental reliance

· No “direct contact”

· Is the decision correct? Could you not frame a rule.. that found there was a duty but at the same time did not open up the general liability issue? Selmi thinks they should have done a florance ruling in a descent. 
533: A municipality cannot be heald to liable to provide liability for a specific person. It only flows to the general public. So it doesn’t flow to the individual. Once you allow police to have a duty generally, it allows for the second guessing of the deployment of strategic resources. And this isn’t the case. 
Duty to Protect from third persons

· Is there a duty owed by D to protect P from criminal conduct (or negligence) of a third party because of either: 

· D’s relationship to P

· D’s relationship to the third party


· Previously covered relationships: “special relationships”

· If no relationship: Then the basic nonfeasance rule applies

D’s Relationship with the Plaintiff: 

Iseberg (539): In this situation defendant did not warn the plaintiff that a business partner in a real estate venture was threatening harm to the plaintiff who was a lawyer helping in transactions. There was no special relationship here of the protected one’s in which the liability would flow. And the court says that there is an “Impracticality of imposing a legal duty to rescue between parties who stand in no special relationship”
Sorting out the Parties: 


Slavin (shooter-third party) + Gross 


Iseberg (P—victim) + Frank

Breaking out of the “nonfeasance” box: Special relationships


Categories

P: Abolish the categories and treat as a general duty of reasonable care

Court: No


“Impracticality of imposing a legal duty to rescue between parties who stand in no special relationship”

DUTIES ARISING FFROM SPECIAL RELAIONSHIPS:

When analyzing this:

· You first have the basic nonfeasense rule

· But then look if there is an exception below?

The landlord/landoccupier special relationship

Posecai (543): Walmart didn’t provide a security guard, and woman got robbed leaving a sams club… this expands liability. The court concluded that Defendant owed no duty to protect Plaintiff from being robbed in Defendant’s parking lot, because it was not foreseeable. Court sets out the following basic approached to establishing duty of the balancing below. 


Posechai is really all about limiting duty. Which is that we use one of the tests below to see what duty the landlord is actually LiABLE for. 
 Four basic approaches to establishing duty to provide security:

1. 
Imminent specific harm: about to befall P. Had to know of a specific harm to create duty. That’s pretty narrow (would need to see someone outside to see a gun)

2. 
Prior similar incidents: previous crimes on or near the premises (prior similar incidents… any previous crimes)… have to know whats going on in your neighborhood. 

3. 
Totality of circumstances: nature, condition and location of land, other circumstances bearing on foreseeability


4. 
Balancing: foreseeability of harm against burden of imposing duty

Schools
The student-teacher (school) relationship: Marquay (549): A child was a abused at a school and the child alleges that multiple emplioyees at the school knew or had reason to know of the abuse. There was a statute in this juriscdiction that said if you see abuse you will report it. Ws this negligene per se? Or was this a private cause of action wiyh liability defiend by the statute? The sttute does not define the liability. To look at negligence per se we need to see if he falls in the class of persons class of risks.
Using the reporting statute: The court does not follow because the statute use is different than what the cause of action is based. It was intended to protect children from harm… likely sexual abuse. The statute is allegedly required to only be reported because the teachers are supervising the students. 
Examining the specific relationships


1. 
Teachers: On campus, yes there was liability. If there was a breach. There isn’t a line off campus, if theres something that happens on campus the teacher who had notice is liable. There is no special relationship when the child is not in a special relationship (not acting as a aprent for the kids). Selmi thinks in the real world… if that was going on out there and there were no facts on campus>? Yeah right?

2.  
Principal and superintendent: Principle is liable… What gives rise to the duty is the pricinples relationship to the teacher. They have to act on any information they have. 
3. The district: District not liable unless they have knowledge. IS THIS TRUE?
Rationale for the special relationship: custody

Mirand (553 n. 6)—The undertaken relationship not carried out. One student threatens to kill another after a prcieved slight.. teacher went to tell security officer.. but couldn’t find them and gets knifed. Does the teacher have a duty? Yes because they were in control? Yes, but is there breachby teacher this would be up for debate. 

Fazzolari (554 n. 1)—On-premises, but before school. Issue: nature of the 6:30 a.m. duty. had 0 period classes.. so she dropped the kid off at 630 in the morning.. she was attacked.. did the school have a duty at that point? The argument was no… the court said there was a duty at that hour even though there was no class. When the school knows that things were happening on campus they court found them liable even though the student wasn’t part of those clases.  

Young (554)– Student returning to school for Parent-Teacher-Student meeting. No because they weren’t on campus and not int heir control. 

Compare:  Do colleges owe a duty to their students? No because they are over 18 years old. 

· Times when the university is liable.. when they moniter something, then they’ve undertaken a duty?? 

· In a dorm situation when theres a special relationship between the landlord and the tenant.. 

· In college its not the same custody situation… 

PRIVATE CAUSE OF ACTUOINAction that creates a tort. Legislature can pass what the liability is. 

Implied cause of action is a term used in United States statutory and constitutional law for circumstances when a court will determine that a law that creates rights also allows private parties to bring a lawsuit, even though no such remedy is explicitly provided for in the law. Implied causes of action arising under the Constitution of the United States are treated differently from those based on statutes.
Landlords and Tenants: contractual relationship

Ward (556): No duty rule with two exceptions: Plaintiff was attacked outside her apartment by a person who has given her trouble before.. Can you sue that person for battery easy. Except the problem is.. no money… Can you sue the landlord? For one the landlord is not on the property often.. does the landlord have a duty to keep something safe? If a landlord has a duty it exists only in two instances.. one is if the landlord has created or is responsible for a condition on a property (front door doesn’t lock.. or udner taken to take a property)… or two undertakes to provide security. No duty because this attack was outside the apartment.. not even a common area.

1. LL created or is responsible for known defective condition that enhances the risk or attack.


2.  LL undertakes to provide security

Many courts: Common areas: landlords liability extends to common areas of the apartment. 
Kline (558 note 2): A person moves into a building on mass admas.. gradually over a period of 7 years, the doorman goes, and there are robberies.. and this person is attacked.. the court said the landlord owed a duty of care towards people here.. why because they had control over the common passageways. But it’s the scope of the duty that’s interesting.. you owe the tenant the same level of protection that was there 7 years prior.. the protection gradually deteriorated… Klien is an outlier in this area… 
Court gives a narrow duty… because they didn’t do the crime, but should be somewhat responcible. This extends to common areas which is under control… 

Contract and initial conditions circumscribed the duty


Query: What about changing conditions in, for example, the neighborhood? NEED CLARITY HERE> 
Duty: D’s relationship with Dangerous Person


Felons in halfway house

Custodial Relationship: 



Dudley (559): convicted felon in halfway house murders neighbor. Does the halfway house owe a duty to the 3rd aprty… The answer is that they do…. The exception is when there is a special relationship.. whats going to be the core of why the halfway house owes a duty here? What is it about them that owes them the duty? Its that there is a reporting into a custodian.. so they owe a duty… they would have had a duty in ths case.. they duty would have arisen… moment he joins t heir custody.. the problem is you have to protet against people that are foreseeably at risk… if the guy doesn’t have a car.. he will have to walk. But wear does it end? Here it’s a nearby apartment so not much issue showing duty. 

· Duty arises the moment he gets to the halfwayhouse and enters their custody…. 

· The problem is the relationship is between their halfway house and the felon. 

· Who is their duty to take care of? The surrounding neighborhood. 


Landlord-Tenant: 

Control Issues:

Rosales (450 n.2): dangerous tenant shoots neighboring child. landlord has a tennanr who likes to chew gum… was in the backyard taking target practice. Shooting downt he street killed the dangerous person.. was his tenant?Tenant has to be restrained… what the cases say.. is theres two thigns that give ris to the duty here

· BEFORE DUTY ARISES: that the tenant is dangerous… 

· SECOND THING: has to be an ability to control he tenant. 

· Dangerous activity eviction… if it’s a 30 day month to month lease you can evict them.. but what if the person was hit within 30 days. May have an actual cause issue. 

· Three More Categories: for control:

· Neligent Entrustment: When you entrust someone.. that there is a risk that the person will harm themselves or some else… 

· Duty to Control Employees: You do have a duty to control your employees.. you have an employee with a propencity to speed… the duty Is going to be given.. duty to control.

· Parents duty to control their children: Not automatically liable. THeparent is negligent itself… The parent is liable because the child liable.. but how about the parent being negligent his or her selftheres a feeling that there are okenty iof oparental styles that are approvriate. PARENTS USUALLT WIN. 

Requirements for Control of children from parents: 



1. Knowledge of specific, dangerous habit 



2. Present opportunity and need to restrain the child to prevent imminently foreseeable harm
Psychotherapist and patient:
Tarasoff: Nature of psychotherapist's duty. Psychotherapist knew that a patient was dangeorous person.. then didn’t report it, and then murder. In this case there wasn’t any problem with the duty going to the person in treatment..Court says that they shouldn’t be held to have to predict.. and the court says they wouldn’t be liable.. HOWEVER, they are held to a REASONABLE PERSONS STANDARD to prevent harm. In this case No problem to find that there was a perceived harm because the therapist made the police report. DO WE USE THE RPP SANTADARD OR THE DOCTOR STANDARD?
· Like Yania v. Bigan?

· Test for determination of risk: Reasonable and prudent person standard…..
· Test for breach of duty: Alleges should have worn the parents… and tarasoff. Using utility test… shouldn’t be hard to prove breach/ 
· Actual Cause: but for the failure to warn this person he wouldn’t have been injured.. but we cant prove it. Have an actual cause problem. Even if my client had warned her she was going to die anyways.. but 

Practicalities


Compare: police duty in Thompson. 568 note 2. A criminal who’se about to get released on parole and is threatening to kill a child. They release him and he does just that. Absent a named victim, there was no duty. He didn’t name anyone. 
Hypo: Child is living at home being treated… therapist decides that the child was suicidal.. and then child commits suicide. Was there a duty to warn the parents? Court here says no.. different when you have a suicide to threaten themselves. 
Seller of Alcohol

· 571Brigance: Customer was drinking at a bar. Then the customer got in the car drunk and hit a 3rd party. Is there a duty by the bar tender? Court augments the common law which was no, to say that a bar tender must use reasonable care to NOT serve alchohol to someone who is already drunk. 

· At home, there is a general immunity as long as you aren’t serving alchol for money. 

· However there is still liability if you sell liquor to a minor… young girl… throws a party.. aprents own a house and theyre away.. 

· The person who buys the liquor cannot recover against the bartender. Only a 3rd party person can. 

Last Limited Duty Category: Negligent Infliction of Emotional Distress (NIED)

· Proximate Cause vs Duty.. both used in limiting liability… 

· They are mechanisms for limiting liability. Whats the difference in how they work out?

· Duty takes fact situations and categorizes them. 

· Proximate Cause we look at the breach to see if it within the class of persons and the class of risks. This is fact dependant more so on the case. 

· We have a lot of rules limiting the duty on infliction of emotional distress because there would be too big of liability. 

· Categorizing the factual situations for Negligent Infliction of Emotional Distress:

1. Emotional distress from risk of physical harm (but no physical harm—otherwise parasitic)

· Important to distinguish no actual physical harm because this would be part of parasitic damages. To get parascitic damages you need an actual physical injury… break your arm.. all your medical damages. This is the pain and suffering that went with it. 
a.
Where plaintiffs are at risk

b.
Where third parties are at risk (“bystander” recovery”)

· This one is more heavily punished. 

2. Emotional distress independent of physical
Types of rules for Infliction of Emotional Distress when the Plaintiff as at Physical Risk:

· Impact Rule: all it takes is not physical injury, but some impact, as long as theres an impact, than you can get your emotional distress. Some of them are still around.. lasted along time. Mostly not around anymore. This was a silly rule..
· Mitchell Case: Pregnant woman was charged at by two horses that were drawing a carrage. They didn’t hit her, but came close, and she had the miscarriage. Court doesn’t allow her to recover because there was no impact, therefore no recovery. This then evolves in the law later. 
· Physical injury/manifestation: You can recover for infliction of emotional distress not because there has been an impact, but because there has been a physical manifestation. Physical manefestations is not a bright line. There is some give in it. Will see lots of cases where the cases are inconsistent with each other. “I cry” is not enough, courts looking for more. This is alive and well, just not in CA.
· Likely would need expert testimony here to show that the manifestations were real. 

· Pure Emotional Distress: this is what we use in CA.

Emotional Distress Because of Injury to Others:

· The Bystnder Problem: Child gets run over at a crosswalk but a mother is okay.. is the mother going to be emotionally distressed? Yes.. but the mother is a bystander… a Person who suffered distress from someone else… The injury has occurred to the plaintiff… What do you do?

Catron: Pulling young girl on an intertube… got hit by another boat.. the court places a test on the plaintiff to recover.. The court said that that the plaintiff himself had to be in the zone of danger to recover.  At the point the ski boat is coming at him… A lot of testimony about the tow Rpes.. 61 feet away… the boat driver was never scared. The principle then is you have to be WITHIN THE ZONE OF DANGERS.
· The problem: “There are no necessary limits on the number of persons who might suffer emotional injury because of the negligent act.”

The Zone of Danger Test

· P must be within zone of danger of physical impact

· This is like Palsgaph

· Fear for one’s own safety is a prerequisite.

· IF so: can recover for distress from fear for others
· Other courts: apply zone of danger rule, but P can recover only from distress “to oneself” (i.e. no bystander recovery)

Dillon case 594: Mother and sister saw a the mothers child get hit my a car and killed. They could not recover because the mother was not in the zone of danger. So the court came up with a new 3 part test: 

Dillon Guidelines (child killed in the crosswalk and mother couldn’t recover): (1) located near scene of accident; (2) direct emotional impact from sensory and contemporaneous observance of accident; (3) close relationship.

· These were factors not elements. SO these items were flexible. Didn’t need all.

· Had a problem f making things too flexible with who was close.

Compare: Thing Test (modern trend… but not currently worldwide) (: (1) closely related; (2) present at the scene of injury producing event at time it occurs and aware that it is causing injury; (3) serious emotional distress 

· 
The interpretation of this has been that there has been some indication hat the defendant has bene negligent.. SO you need to see the event and see that theres been negligence evolved. 

· Has to some indication that there has been negligence involved. 
· This one is an actual tes. 

Present and aware Situations (application of Thing test)

· Hypo: Woman in an Armani exchange who heres a sign falls and thinks it hit her husband. Court uses this test and says that ramani was not liable for her emotional distress because she did not know he was being in jured)

· Hypo: Husband was sitting in front of car when wife was unloading groceries from the back and heard a car hit the back. Held that this worked for Infliction because the person was more aware of whats going on. 

· Awareness can be satisfied by different senses… 

· Boyfriend replaces the propane, its hooked up incorrectly. Mother is vaccuming, one of the kids pulls uot the plig of the vaccume, thers a spark and an explosuin blowing the mom and child out. Applying the thing test: was present, aware its causing in jury, in knowledge of the accident was yes. The size was sufficient. 

Aware that it is causing injury:

· Mother goes in for some sort of colon surgery. They knick her bowl. An so she gets ceptis. Goes into a coma. Relatives allege that they are watching this woman that they failed to respond to the signs and symptoms. The court says not good enough as they don’t have enough information to know that whats happening is caused by medical negligence. Court says that the plaintiffs couldn’t have been aware that there was an element of negligence going on. 

· Kid is in a juvinial detention facility. Was very sick. Parents saw this to be the case, requested help and no help came. Failure of custodial care to resond to obvious symptoms. This is not hidden fro the understanding of the lay person. As opposed to misdiagnosis. 

· IN a medical mal case to find this, there needs to be enough information to say that there is medical negligence happening. 

· Mother goes into the hospital and has surgery on her thyroid. Is transferred from a post medical care unit to an anathesia unit. Start to notice that the Woman’s brething is noisy. He removes her bandages. Takes a look and she stops breathing. Family alleges emotional distress from that. Court says no. She’s getting help, that’s why they cant have recovery. 

When someone is negligent, and then a 3rd party is claiming under thing or Dillon, can they recover fully or for just what is left after comparative negligence? Just comparative negligence. 

The Direct Victim Rule:
· Burgess (597): Child suffers permanent brain damage during birth. Actions by (1) child (through guardian) and (2) mother for emotional distress. Court holds because the mother and the child were both victims and being worked on, she can sue. 

· Pharmacist incorrectly labeled a child prescription.. giving a sever overdose to the child… The parents brought an action claiming they were direct victims.. arguing that the pharmacists duty also included a duty to the parents who had to administer the medication. The duty didn’t run despite it sounding like it should. Was no relationship between the pharmacist and the parents, despite that they purchased and administered the medicine. 

· Student was statutorily raped. School found out and didn’t tell the parents. Brings a cause of action that she was a direct victim. This court says she had a claim as a direct victim. 

· Woman owns a BMW, lends it to her sister. Car gets in an accident, the sister is killed. Allegdly because ofnegligence with the car. The owner of the car alleges she is a direct victim. Court says no. 

Cal recognizes two classes of emotional harm cases:

1. Bystander: 3rd party is emotionally injured.
2. “Direct victim”
3. Key: preexisting relationship between P and D
Loss of Consortium
· A spouse dies because of negligence. What the effect on the other spouse? Loss of companionship, support , etc. That’s what we means by Loss of consortium. Can you recover for it? Utah says no… the basic reason is they are conserned for too much liability. 
Boucher (599): Daniel Boucher was admitted to the hospital with a severely damaged hand. After surgery, he lapsed into a coma from which he emerged with severe brain damage and quadriplegia that required extensive medical care for the rest of his life. Plaintiffs brought actions against the hospital for negligent infliction of mental distress and loss of consortium.  The court concluded that the parents did not allege sufficient facts to state a claim of negligent infliction of emotional distress as the claim was defined in Utah. The court declined to extend loss of consortium rights to parents of a tortiously injured child.
· General Rules on loss of Consortium:

· Spouses can recover for other spouses
· Children generally cannot for parents
· Parents generally cannot recover for children
· The question of unmarried relationships

· Limitation: It’s a derivative cause of action, subject to the contributory neg. of victim

· There is a reduction for any negligence of the primary victim in the loss of consortium.
· Also have to actually prove loss of consortium. 

· Case when husband would be gone 2-3 months then home 2-3 weeks. Couldn’t convince the jury that there was an actual loss of consortium. 

Camper case (future of NIED): Guy is driving the truck. Girl pulls out, and he hits her. When he looks at her she was dead. He sied the estate of the girl for emotional distress. Could maybe have a claim he was in the zone of danger, but wasn’t because he was in the cement truck. In tenessee, it should be analysed in the general negligence approach. So the duty arrises because the defendant does something. We treat it like a normal negligence cause of action. After going through all the rules.. the simplest thing is to get rid of all the rules.. but would certainly bring a lot more lawsuits…
Duties independent of physical risks

Traditional exceptions/ Expansion of “misinformation”

· Negligently sent death message.. Im sorry to inform you but your husband or wife has died.. if it turns out that that information is incorrect.. early on they were willing to give recovery for distress for that kind of information.. Yes, can recover. 
· Misinformation of Aids… Not really recoverable or liable. 
· Negligent mishandeling of corpses: If someone negligently mishandled a corpse you could be liable for that. Not based on misinformation.. but doesn’t have physical risk. Can be liable for this. Is it based on physical risk? No courts didn’t doubt emotional distress. 
· Courts just didn’t doubt the meotional distress

Expansion on misinformation:
1. Heiner (603): misdiagnosis of AIDs: The fear is caused by a non exsistant physical parrell… turns out later it wasn’t true.. Court held that there was no emotional distress. Want to avoid over excessive liability. 
2.
Boyles (605): Not misinformation—privacy case. Guy videotapes intercourse with girlfriend.. and shows all his friends. Court holds no actual infliction.. 

3.
Hypo: The needle cases: The cause of action depends on in that case actual exposure.. you may not get it but you do recover.. Court says you cant allow recovery for a non exsistant epril.. in this case turns on actual exposure….
Fear of Future Harm: Toxic exposures

Potter (607): Tire companyused wrong disposal for dangerous chemicals.. it’s expensive.. but in the end you may give people cancer.. theres no question you’re negligent.. but the court is unqilling to go that far. 

· 
Concern over excessive liability

· 
Solution: 

· 
(1) For negligence, must prove distress based on a more likely than not basis that P will get cancer; 

· 
(2) Exception: If D acts with malice.

You don’t need injury for severe emotion distress.. don’t need a physical injury.. The concern is that you’re really opening up pandoras box..

Compare to Norfolk case: Esposure to aspedous exposure.. there was some physical injury to the lunch. This gave the plaintiffs a call for negligence for physical… so then you get to attach the emotional as a parasidic damages. 

ENDY OF DUTY….

STRICT LIABILITY

Two aprts to strict liability:

Vicarious

Strict liability

DUTY IN VICARIOUS LIABILITY

About Vicarious Liability

1.   Same as “respondeat superior”

2.   Transition into strict liability. (because it’s a form of liability)

3.
Vicarious liability as a form of strict liability “in which one person or entity is held legally responsible for the fault-based torts of another.”

· Example dominos driver is delivering a pizza and gets in an accident. Want to sue dominoes. 

· Must be driving in the corse and cope of employment. 

4.
Distinguish: Employer’s own negligence (has nothing to do with actual negligence of the employer)


  Example: Negligent hiring… different than vicarious liability but if higher a delivery guy with 5 drunk driving charges.. 

5.  What you need to get out of this material

· Common theme in a lot of cases that you can hold the employer liable..must know the rules and terms and make arguments about them. 

6.  Goals of vicarious liability

Determining “scope of employment”


Riviello (639) – The knife accident.. resaurante’s cook is talking to a resaturants with a knife in his hand. Accidentally loses control of knife, and stabs customer in the eye. Court says that the plaintiff can recover because the employer’s servant was working in the scope of the master. 

· The control idea, with a manual of conduct that the employee can do.. this has gone away though. If you went outside the scope of the manual then the employer was not liable. But this idea is gone. And is relaced with the broadest idea.. which is when youre doing the masters work regularly or with disregard of instructions. All you have to do is doing the masters work. 
· Incident to the enterprise


Fruit (640) – The trip to the bar. Defendant goes to a abr while at a convention.. then hits someone while driving away. The goal is to make the employer is liable for any incent for the enterprise. 

Overarching Theories for “Scope of Employment”

1. The Control Theory… golf case.. 1950.. a few juristidctions that say you have to be under control under the theory.. 


2. “Doing the master’s work, no matter how irregularly or with what disregard of instructions”


3.  “acting in furtherance of employer’s interests”


4.  “incident to the enterprise” (riviello case)
Submission to the control of the employer!
What is “employment” for vicarious liability?

Can be “employed” even if not paid. Don’t have to be formally employed. Justneed to submit themselves to the control of the employer. 


Key is submission. Must be submitted to employer.  

Two Other Doctrines
1. The Borrowed Servant Rule: Loaning an employee to another employer. It depends in that instance who ahs more control over you. Usually just one or the other, but could be..both. 

2. The Captain of the Ship Doctrine: IN a surgery.. the Dr who is presumably in charge of the room is deemed the captain of the ship is liable for the negligence of all the parties under his control. And this is true even when the Dr. doesn’t employ the nurse. This is STRICT liability.. 

The Going and Coming Rule: You don’t enter into the scope of employment until they get to the place of employment starting the job in the morning. Basic rational here.. the benfit the employer gets doesn’t start until they get to work. 

Hinman (643): Employee was paid for the travel. This takes the employee out of the going and coming rule. 
Employee Travel to and From Work: The “Going and Coming Rule”


Exceptions: 


1.  Incidental benefit to employer--Faul 646 n. 4)


     Compensation for travel required? Yes. 
1. Special hazards from the travel—Not a lot of cases.. 
2. The “Dual Purpose” Doctrine—dual purpose.. for personal and professional reasons…Dual purpose for personal and professional reasons. That takes you out of the going ans coming rule. 

3. 4.   “In and out” of the scope of employment: Frolic and (really, “or”) Detour?... frolick or detour.. this is what happens when you’re already in the scope of employment.. This is what happens when youre in the scope of the employment. You start and youre within it. 

Most of this is respondeat superior. If you’re injured at a supermarket, you sue the supermarket, not the employee because the employee doesn’t have enough money.

-Must be acting within the scope of employment. There is a three-part test to determine whether an employee is acting within the scope of her employment:


-Conduct must be of the general kind the employee is hired to perform:

-Was read broadly in Christensen v. Swenson, where court said reasonable minds could say that her job as a security guard was to be seen around the plant, so going to the nearby diner was within scope.



-Conduct must occur within the hours and spatial boundaries of the job.



-Conduct motivated in part by serving the employer’s interest. 

-Interpreted widely as enterprise liability in Swenson: the company gets happier employees by letting them take breaks.

-Incentives: by extending liability, we motivate employers to not put their employees in a situation that could create injuries. Also, we spread the loss.

-Only employees, not independent contractors, can be the basis for respondeat superior — for the most part.

-Exception: If all three of the following conditions are met, then the primary can be responsible (comes from Roessler v. Novak – case about independent contractors in a hospital):

-Representation by the principle that the contractor works for the principle

-Reliance on that assumption by the plaintiff

-Change in position based on the reliance – show they would have gone elsewhere (Restatement doesn’t include this requirement)

-Policy reasons for requiring duty: incentives argument, plus the hospital is in the best position to supervise and regulate.

THE KEY IS SUBMISSION

Captain of the ship: When borrowing employees you look to who is the captain of this ship.

-Holding employer responsible for negligently hiring dangerous workers is a different argument.

-In Foster v. The Loft, court found the employer negligent for hiring a bartender with a history of assault. 

When is an employee in the scope of their employment?

Application of “going and coming” rule and exceptions

· The going and Coming Rule

· When you go to work, you are not in the scope of the work until you arrive. When you leave, not in work the moment you leave. 

· Exceptions to the Going and Coming: These are fact dependent. 

· 1.  Incidental benefit to employer--Faul 646 n. 4)

· 
     Compensation for travel required?

· Special Hazards form the Travel – perhaps bad weather. 
· Dual Purpose Doctorine

· Doing something personal but also something that benefits the employer. Treated like being in the benefit of employment. 

· Eating lunch at the desk. 

· “In and Out” of the cope of employment. Frolic vs. Detour. 

· Allowed some deviation. 

· Rule Hypos:

· Post worker drives to an unauthorized position. Goes on unpaved road to find a panoramic view of San Francisco. Would take people there with him. Takes a person, they fall off. Was he in the scope of his employment? He was in his car and was guarding the mail, court say was in scope. 

· The off duty police officer was apart of a social gathering at a residence. Coming to a residence is a police officer, officer hower was in the process of taking off his gun, wasthe police officer in the scope of his employment? Was going to take a shower? Had a regulation that they have to keep their weapons with him at all times. Was an employment reason hy he had his gun with him. 

· Guy worked for a 711 (stop and go). Measures shells in some places. He goes in to tlak to his boss to take another day off. He forgot to take one measurement. So he determines to go there, he then gets involved with a dragrace. Goes out of control and kills someone. Court said it is dual purpose. 

· The truck driver stops his truck by the side of the road between 7-8pm. Then goes across the road for dinner, and while hes over there, heads for the bar. At 11pm comes out, crosses the road, causing a motorcycle accident. Court says that he was because he was close to the truck. 

Scope of employment: personal activities

Edgewater (647):Restaurant manager opens up a new restaurant. Goes across the street to a restaurant. Had 4 drinks, went across the street back to motel. Does an expense report, while smoking. Then a fire breaks out and they pin it to the room of the defendant. Court says he was in the scope of employment. The employee was liable for 60% of the negligence was to the employee (and therefor the employer is liable for 60%). The hotel was 40% liable because they knew of him disposing the ciguaraetted in the trash can. The employer was vicariously liable because a cigarette on the job is only a small deviation while working.  

· Going to the bathroom is part of the scope of your employment. 

· If had been a bed fire not a trash fire, would need to look at if he really was a 24 person.

Respondeat superior for intentional torts

General Rule: Page 652 note 1: Intentional torts do not usually give rise to vicarious liability

Exceptions:


1.
Restatement: Act “must be motivated at least in part to serve the master”


2.
Rhodebush (651): Battery--Alzheimer’s patient. Long-term care facility slaps someone suffering from the disease. Is the motivation to serve the employer? The at has to be naturally inate to the business. It has to arise from some impulse of emotion which grew out of which is incident to the attempt to conduct the business. The employer here was found liable.  

· “fairly and naturally incident to the business”

· “arises from impulse or emotion which naturally grew out of or was incident to the attempt to perform the master’s business”

3.
Farhrehdorff (651) “well known hazard of the enterprise” … Night shift nurse of a group home sexually harassed someone. Held that vicarious liability could apply. 

Compare: California Cases


1.
Lisa M: ultrasound battery (Cal.). Ultrasound tech sexually assaulted by a tech. He’s in the facility, using the tools of employment. Not within the scope the court says. The techs decision to do conscious exploitation did not arise out fo the examination.. the circumstances made it possible. But if its out of lust not having to do with the job, no dice. Seems like the court is wrong here. Had there been a repeat offense, or if there had been known that this happens, this would make it forseeable and the hospital is liable. 


2.
Mary M: police officer rape (Cal.). Police officer took someone home after they were drunk driving and raped her. Court says was in the scope because its not surprising. 

· To have an exception must be connected enough on the job. 

Independent Contractors

· You get your car tuned up. They fix the breaks, the breaks go out, and you hit someone. You get sued. Are you negligent? Not liable. 

· When you get hired for a job, are you automatically in an employee employer relationship? No you can have independent contractors. So you are not liable. 

The employment relationship: Does not always give rise to vicarious liability, exception is the independent contractor.
The concept of independent contractors and the basic doctrine


1. General Rule: Hirer is not liable for the torts of an independent contractor


2.
Test for independent contractor: Control over the details versus control over the end result

· Who controls the details of the work? Once you get into the individual details you are independent contractors. 

· Independent contractors can be an employee in the eyes of the law here if 

Independent Contractors

The employment relationship: Does not always give rise to vicarious liability

The concept of independent contractors and the basic doctrine


1. 
General Rule: Hirer is not liable for the torts of an independent contractor


2.
Test: Control over the details versus control over the end result

3.   Statutory duties



Example: safety precautions—brakes

Mavrikidis (654): Clar Pine – owner of gas and repair shop. Petullo Brothers: hired by Clar Pine. Drived negligently. Dumps the asphault and horribly burns. Gerald Petullo: drives negligently.. he was negligent to begin with.Who else is liable? Petullo brothers, he was just driving the asphault, defenitly in the scope of employkent. IS clar pin also liable? Apply the test that could get the exception. Where are the detail? Clar pine didn’t provide any control over the details. The independent contractor rule applies, and therefore is not liable. However, there may be negligence otherwise..something that comes to the attention that someone they are highering is negligent. THIS IS A DIFFERENT TYPE OF NEGLIGENCE, DIFFERENT CAUSE OF ACTION.  Doctrine applied: Key is no right of control over the details

Aside: The employer may still be liable for its own negligence (e.g., negligently hiring an independent contractor)

Exceptions to the Independent Contractor Doctrine:

· If you fall into one of these, you can still not be under the details, but are actually liable. 


So-called “non-delegable duties” (i.e., can’t be delegated by the employer)


1.  
Inherently dangerous activities



Example: Crop-dusting


2. 
Peculiar risk (this is basically the same thing as option 1)



Cal. Supreme court: “Under the doctrine of peculiar risk, a person who hire an independent contractor to do inherently dangerous work can be held liable…” Courts will hold most things as a peculiar risk. Very flexible. Just need to show some peculiarity… This has pretty much swallowed the general rule though. 
3. Statutory duties



Example: safety precautions—brakes. Have a statutory duty to keep your breaks in working order. IF the person does a negligent job. You cannot deligat that to someone else.. 

Application: 


1.
Pusey (659)


2.
What about the asphalt in Mavrikidis?

California has broadly defined peculiar risks: (1) struck by auto while eradicating traffic lines; (2) dump truck backing up during road construction; (3) falling while working on 10 foot high wall or 20-foot high bridge; (4) electrocution operating crane near wires; (5) cave-in of 14 foot trench.

· What the court defines as a peculiar risk that almos anything turns out to be a peculiar risk. The plaintiff has something a little out of the ordinary, then a court is likely to find. IF this is the case then the hiring entitiy is liable. IN CA, the exception for the peculiar risks has basically swallowed the general rule. 

Other forms of vicarious liability

1. Partnerships

· All partners are jointly and severably liable. That simple. You are liable for your aprtners torts. 

2.
Joint enterprises
   Key: agreement, common purpose, community of interest, equal right of control


Similar to partnership but for single purpose (not necessarily for profit)

Doesn’t apply to the internal members of the enterprise.  So: If 3 people in car, with D driving, P can’t sue both D and the third person.

· Only people outside the joint enterprise that can sue. Not people involved with it. 

· Does this apply to social ventures? There is some limited authority that this will apply. But most will say it must be for a business purpose. 

3.
Concert of Action

“Conspiracy-type” situations. Stay in the getaway car while you go rob the bank. 


Close to joint enterprise: illegal/tortious enterprise

4.
Entrustment of vehicle

Negligent entrustment: If you entrust your car to someone and you new you shouldn’t (maybe they were drinking). This makes the owner of the car liable for anyone whose driving it. 


Owner-consent statutes

5.
Family Purpose Doctrine
· If it was linked for a family purpose.. you lend the court youre liable not really applicable. 

6.
Imputed Contributory Negligence: The “Both Ways” Rule

A stuation whereyou have a driver drive you. He is negligent and gets in an accident. The pther driver is negligent too. The passanger is vicariously liable bc his driver was acting in the scope of his employment. When countersuing, the passanger is liable for the negligence of the driver too. It’s a both ways rule. 
Vicarious liability is all about liability without fault. 

Strict Liability


Common law strict liability: If this injurt was direct.. strict liability. If it was indirect.. you had to show fault. Until 1850… 
The change to fault:

Then: Brown v. Kendall (1850)


Shift to “fault” system: “plaintiff must come prepared with evidence to show either that the intention was unlawful, or that the defendant was in fault [i.e. negligent]”

First clear articulation of the shift from strict liability for direct, forcible harms to a fault-based liability.

The question: After Brown, what is left, if anything of strict liability? Answer: “Pockets of Strict Liability”  


Example: Trespassing animals (cattle and barnyard beasts—strict liability for damage) and nuisance

The Rylands decision:
They built a resevour in an area known for coal mining. And they start to fill it… when they start to fill it. The bottom of the reservoir had shafts in it.. Then the water forces itself through the bottom of the shaft.. it goes down.. and when it get to the bottom, it makes a left turn.. and goes to another mine and floods it. Plaintiffs brings suit… Apparently, there is nothing that would have shown the reasonable person that it was subject to… the owners of the land had hired an independent contractor.. So the argument is strict liability.The basic argument is that its like trespassing cattle. You had something on your property, and it got off. There ought to be strict liability. The lowest court says no, there is no fault and we require fault. Exchequer Chamber: Liability for “one who …lawfully brings on his land something which….will naturally do mischief if it escapes out of his land”
· Examples: (1) Cattle (2) privy (3) alkali works

· Privy on property.. fills up, fails, and slop goes to neighbors basement.. Brought something on property.. caused mistiadf. They were liable. 

House of Lords: Natural v. Non-Natural Use.. question that they posed. So it says the defendants might lawfully have used for any purpose. But if they use for any non natural use and it ecapes, they are liable… 

Natural Rule (on test):
Mischiff rule (on test): 

Restatement test 1 + 2:

Shaping strict liability law after Rylands:
Have two rules:

· This is a search for a rational.. if you bring something on your land whih causes mistiaff. 

· House of lords says if you bring something non-natural.. was non-natural because it was a col mining 

· This means that the mischief is more wide. 

· The goal is to protect investment.. this also favors resource exploitation.. 


Compare to Exchequer Rule: broader or narrower rule (e.g. will rule give same answer with cattle, privy and chlorine)?

Strict Liability Cause of Action Elements: 
· Duty, yes

· Does there need be a breach.. no.. there was some activity that was subject to strict liability. Breach is with negligence… Just have to identify the activity that’s subject to strict liability. 

· Must be actual cause

· Must be damage

· And proximate cause. 

Other ways of explaining the outcome in Rylands

a.
Economics


b.
Favoring resource exploitation?


c.
Non-reciprocal risks: You ought to have strict liability when there are non reciprocal risks.. defendants brought water on to their prop.. in doing so imposed a risk on the neighbors it turns out.. 

Applying Rylands: Thomalen (680 Note 3): Murder mystery claim for … was there fire.. except that rylens requires something to leave the property.. and the massachusets court says yes.. because of this.. there is no strict liability… This is the law in massachusets… there has to be something that leaves the property to create strict liability. 

What do we make of this? The reach of Strict liability is still uncertain. One of the main areas of uncertainty is if the person has to be someone off the property where thedanger occurred. Selmis thought is that its more about the ctivity and less about the location, but some courts may go the other way. So this is an issue to be aware of an an argument to be raised. 

Sullivan:  tree-stump blasted airborn.. killing a person off the street. Why were they strictly liable? The difference was they probably weren’t negligent.. there was huge libility associated it.. There is strict liability because this is directly injured… 

688 note 8.. just talked about direct injury… in the middle of this doctrinal dilemma.. most torts require fault… do we retain strict liability in some sense? If we do, is it natural non-natural? Is it mischief? We land on: Slouching toward outstanding danger… Ends up being about abnormally dangerous activities. 

Exner… they were building and blasting this thing.. someone got knocked out of their bed and injured. The court says this isn’t like Sullivan.. this is an indirect injury.. the court says we think there is strict liability here… in this kind of instance.. the defendant though without fault engaged in the perilous activity… they ought to bear the loss….. PERILOUS ACTIVITIES. The first real articulation. About activates that might be negligent.. have a lot of risk associated with it. These are strict liability. 

SO we land on: The Restatement (First) of  Torts
1.
Serious harm that cannot be eliminated with due care (Exner idea)
2.
Not a matter of Common Usage… the natural vs. non-natural… from rylens


Where does this idea come from?

And then also the: 

Restatement (Second) of Torts: Test (THE MAIN TEST THAT COURTS APPLY.
Dyer Case: Another blasting case. The court had previously rejected rylens, instead it proposes the restatement 2nd, which is the most predominant test we use today!!!!!
· Restatement (2d) test: 684 footnote 4 of Dyer
· Factors: (1) existence of high degree of risk

· (2) Likelihood that harm will be great

· (3) Inability to eliminate the risk by reasonable care

· If you could do this then you would just do negligence. 

· (4) Activity not a matter of common usage

· (5) Inappropriateness of activity to place

· (6) Value to community outweighs dangerous attributes (balancing idea of carol towing)…

· Balancing test: All of the factors do not have to go towards strict liability to get strict liability. 

· This is similar to the Dylan guidelines for emotions distress. There is a lack of predictability. 

· This is a legal issue, and therefore a jury question… 


Restatement (Third) of Torts exists. Not going to be on the exam though. 

Strict Liability by individual activity

Here are the activities that have been subject to strict liability: 

1.
Impoundments


Hazardous/toxic (If they leak they are subject to strict liability)

2.
Blasting and explosives (Dynamite, etc)

3.
Nuclear (Generally)


Compare: Fire? No.

4.
High-energy activities

5.
Utilities—natural gas explosion.. generally speaking the answer is no because they are generally are safe.

6.
Fireworks—some do some don’t..

7.
Poisons—crop dusting is held to strict liability….

Creating the Prima Facie Case for Strict Liability

· Generally speaking, in strict liability, its not about who… but its about an activity that someone did. 

· Duty: Not an issue, this is negligence. Unless someone assumes the risk in the primary sense then its not an excuse. The reason is because we are talking about abnormally dangerous activities. 
· Is it subject to strict liability (Rst 1 and 2)
· Actual Cause
· Apply the but for test. 

· Proximate Cause
· Need to have the injury that cause from the risk of the action. 

· Start with the Risk Rule: Call of person class of risks. We can’t go back to to negligence, so we need to looka tht esource of a risk. 

· Is there a class of persons associated with this? And we should address it…. Should have to care because youre strictly liable no matter what. But if it is so crazily bizarre, that there could be a limitation on the class of persons. 

· Also need to look t intervening causes. 

· Subject to wild animals getting lose (anything besides common animals, animals that were dangerous). 

· You were strictly liable with the injured connected with the characteristic that made them wild. For ex: with a lion, claws, teeth, etc. If the animal bumps into someone and breaks there arm.. They are not liable. NOT LIABLE… But if theyd been attacked yes PROXIMATE CAUSE.

· Mother mink eat their young when subjected to a loud noise… there is an act of blasting that goes on by a mink farm.. costing the owner $... so the owner tried to bring a case of strict liability. However the court says that a bang that causes minks to eat eachother is not in the proximate cause. The risk of explosion.. is shockwaves… debris, etc. Prox cause issue. 

· Intentional Intervening Causes:
· The rifle and the dynamite truck: apparently there was some sort of labor dispute.. the person driving the truck was not a member of the union… one of them takes hs rifle and shoots the truck. Dynamite explodes.. HUGE explosion…. This is an intentional intervening cause.. we’d be wonder if this was in negligence… should we have superseding intervening cause.. for liability… we cand hold the carrier of this thing liable because someone commits an intentional tort. 

· Hypo:  Covering up the Yukon theft: Compnay stores dynamite in its place.. thieves come in and steal equipment.. they decide to cover tracks by setting the dynamite off… Same problem… Must see that that the theft was forseeable… it was because it had happened again.. so the defendant was liable. 

· Hypo:  Kentucky stone company  has dynamite stolen.. people were killed… court refuses to follow the Yukon case.. the blst was 3 weeks from the theft, and more than 100mi from the storage site… This is a lot like palsgraf (zone of danger).. so far away… this is a restriction on it….. .

· What is this telling us:

· Courts are ambivilant when intervening causes… uses a quasi class of person class of risks analysis… Not forseeable… must look at foreseeability. 

· Damage

Defenses

· Are there defenses? Yes

· Contributory Negligence:

· CL: contributory negligence was not a defense.

· Rational is that the defendant is strictly liable.. so there is no additional negligence in any way.  

· Case involving a horse.. plaintiff snEaks into the area, the mare kicks him… brings suit against the owner.. claiming wild animal. Court says that there was no contributorily negligence. AND THAT YES THE INJURY RESULTED AS A RISK THAT arose from the nature that makes the animal wild. This is right… 
· Then we go to comparative fault…. However there’s nothing to compare the fault with. 
· This doesn’t work. SO they change it to comparative responsibility.. and its got to compare the two… Still having to compare strict liability to comparative fault. 
· No strict liability “if the person suffers physical or emotional harm as a result of making contact with or coming into proximity to the defendant's animal or abnormally dangerous activity for the purpose of securing some benefit from that contact or that proximity…” This is basically primary assumption of risk.
· Primary Assumption vs Secondary Assumption of risk in Strict Liability
· Same applications. 
Products Liability

· Defined: The liability of a (1) manufacturer, (2) seller, or (3) supplier of a product for a defective product that causes injury.

· Started out tied to contracts and warrenties. Basically there was no privity between 3rd parties who have bene injured. Also there are n agreements to be privity to between purchasers and actual manufacturers. 

· Losee v. Clute :However new case law created: Boiler company.. makes a boier.. it explodes.. The court overthrew the privity  requirement… market.. if the nature is such that it puts life or limb in parrel when negligently made will be a cause of action irrespective of the K… 

Exceptions to the privity requirement developed

1.  
Imminently dangerous products



Example: poison.


2.
Generalized into McPherson which discarded 
privity

Liability based on warranty

Still contract-based


Misrepresentation


Types of warranties:


1.  
Express warranties

· 

Example: Baxter: Then we have a development with a case against ford: IF no warrenty given at all. Then you cant sue on the warenty.. we could find some representation.. what problem… Representation made by the ford dealer and ford… would not shatter.. something hits the window..shatters.. loses one eye. His theory is express warrenty…. So we go to trial.. against ford motor company… written material…. Henningson.. is allowed to sue on an implied warenty to a contract she was not party to.. on an implied warranty not an express warranty.. 


2.
Implied warranties



Privity still a problem



Henningsen v. Bloomfield Motors: Helen Henningsen (Plaintiff), wife of the purchaser, Claus Henningsen, was allowed to recover for personal injury against the dealer, Bloomfield Motors (Defendant) and the manufacturer, Chrysler Corporation. An express warranty, which limits the manufacturer’s liability to replace defective parts is against public policy.

The advent of strict products liability


Greenman: “the liability is not one governed by the law of contract warranties but by the law of strict liability in tort.”


Greenman as “clearing the air” and facilitating analysis

Section 402A of the Restatement of Torts (Second): “defective” because unreasonably dangerous to the consumer.  Consumer’s reasonable expectations defined what was a “defective” product. <<THIS IS CASELAW NOW. Smacks of negligence, but this was a

· The way you find if its unreasonably dangerous is you look at what the consumer might reaosnably expect. 

The Plaintiff, William Greenman (Plaintiff), was injured when his Shopsmith combination power tool threw a piece of wood, striking him in the head. Plaintiff sued and the Defendant, Yuba Power Products, Inc. (Defendant) the manufacturer, defended claiming that Plaintiff's breach of warranty claim was barred due to his failure to give timely notice. Greenman says that there was strict liability when the put out a product that causes danger. 

· We went through all of this.. because it shows the difficulties with privity, warrenty implied, warenty, and when the person injured didn’t buy the product. 

Moorman (700): Tank cracked 10 years later. It cracked… its useless, and brought a claim for products liability. Court must decide if this defect is subject toproduct liability. 

· Issue: How much are we cutting out of contract law? 
· The Economic Loss Rule: If the product just doesn’t work right.. that’s an economic loss.. this is subject to contract not tort. 

· Test for determining when loss is “economic” as opposed to physical

· Damage to product itself as opposed to other “separate” persons or property

· Tort suited to a “sudden or dangerous” occurrence

When determining if a product issue is to look at if the thing doesn’t work, or someone got injured. But can be fuzzy, court in moorman says… this was not the type of sudden and dangerous occurrence, solved by tort law. 
Categories of types of harm products may cause:
1. Defect causing personal injury to user or physical injury to other property of user: Strict Liability
2. Product with defective workmanship or materials. Example: Headphones don’t work. Economic Loss Rule
3. Physical harm to Plaintiff’s other property and to the product itself. Example: heater explodes destroying itself and refinery. Strict Liability for both
4. Physical Harm only to purchased product. Example: airplane crash. Split. May have to be sudden/dangerous
Types of Defects

Issue: Focus is on “whether a product is ‘defective’ in the first place, and what a P has to prove to establish such a defect.” (705-4th paragraph)

Three types of defects


1.  Manufacturing defects


2.  Design defects


3.  Information defects (failure to warn)

Lee (705)—Manufacturing defects—A Coke bottle… the woman picked it up and it exploded on her…. Need to find that there was nothing wrong done in the interim

Test for defect in Lee… this was a manufacturing defect… 
How to prove a defect: what was the design and “res ipsa-like” evidence.. this is a negligence issue… Don’t way attention to this. We get to… that it was a manufacturing defect. Difference between a manufacturing defect and design defect… 
Manufacturing defect: When one unit is messed up. 

Design Defect: When there is a defect with every single item. That why you get recalls. 

· The court goes over testimony about wht happened to the bottle since the manufacturer. The main question is if the product is messed up after it left the manufacturer… The goal is to show that the defect didn’t come form the manufacturer. 

· For ex plaintiff is driving a year old car with 30k miles on it. Loses ontrol of it, goes over an embankment. Probem with the car.. is there an issue attributing it to the manufacturer. Someone else could have done something in this case, and could have also been wear and tear. Court said they didn’t prove that it was a manufacturing defect. 
· Pyrex baking dish exploded hen the plaintiff removed it from the oven. And that was it. Manufactured by pyrex… you need to have more to prove it that it left the manufacturers.. 

Key: eliminating other possibilities over time.

The Restatement of Products Liability:“a product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.”

Manufacturing Defects in Food:

Foreign and Natura Test: Chicken enchilada Case… 1 inch chicken bone in a chicken enchilada .. the argument was you’ve made a defective enchilada… court says it’s a natural part of the enchilada, instead of the foreign part of the enchilada… This is called the FOREIGN AND NATURAL TEST. 

· This is the CA rule still. 

Consumer Expectation Test: And then you get the pecan case… bites into a choclate pecan… theres a shell in it… Bites and breaks a tooth. The court applies the CONSUMER EXPECTATION TEST.. this was one of the is to see weather it met the consumers expectation… does a consumer expect a pecan shell insde a chocolate pecams… theres atleast a jury Q… the Q is if there a shell or no. Does a consumer expect a chicken bone in an enchilada?

· 711 note: Products Restatement: “if a reasonable consumer would not expect the food product to contain that ingredient.”

Why do we have these cases? Because the CA rule is still the foreign and natural rule. 

Design Defects for Products:

The Consumer Expectation Test
Leichtamer (712): rollover on a jeep. Only protected for a side to side roll, not a frontways roll. The court applies the consumer expectation test.. that they expected that the car roll over in any direction that the roll bar would protect them.

· Product may be found defective in design if the plaintiff demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.

· What about Bystanders? The problem with this is they are not the consumer… its not their prouct. 

· What if it’s a child that injured? Same problem… during the car.. not going to have an expectation… 

· Certain specialty products need expert testimony if it’s technical and there need tosbe explaining why a cinsumers expectation would be a certain. 

· 126…Where a product is in such “specialized use” that the general public is not familiar with its safety characteristics, a manufacturer may still be liable if “the safe performance of the product fell below the reasonable, widely shared minimum expectations of those who do use it.”

Soule Case: CA Supreme court says there is no reasonable expectation for safety. One in which the everyday experience of the users violated the expectation. An accident whaen you get in a car accident is jnot one that fits within everyday experience. 

Test for Consumer Expection test. 
· The issue of “crashworthiness” of vehicles

· 
Manufacturer must taken into account foreseeable misuse.

· When an item is used in a manner that’s reasonable forseeable. One of the things manufacturers have to take into account, is when its used as intented, or used in a reasonably forseeable manner.
· The consumer expectations test is not suitable in all cases. It is reserved for those cases where “the circumstances of the product's failure permit an inference that the product's design performed below the legitimate, commonly accepted minimum safety assumptions of its ordinary consumers.”
The RISK Utility Test
Knitz (714): The Risk-Utility Test: There was a product that was designed in a way a press, that was designed suh that she could hit the peddle at the same time and have her fingers in the press….there are situation in which no idea what they make.. such is this case… if the consumer has no idea how safe the product can be made? Can you use the consumer expectation test?  And the consumer expectation test is grounded in expectation. 

· If the consumer has no diea how safe the product can be made. Can you use the consumer expectation test? No because the consumer expectation test is grounded on expectation. 
· Doesn’t use the consumer expectation test.. instead uses the risk utility test… the risks do not outweight the risks inherent in the design… 

· ACTUAL TEST: If the benefits of the challenged design do not outweigh the risk inherent in such design.

· This sounds like carrol towing, and the reason we do it though is because there are tradeoffs to make perfect products. Its inevitable to not sound like negligence because we must weigh the tradeoffs. 
Relationship of strict liability “risk-utility” test to negligence

The California Rule:  Barker (717): consumer expectation and modified risk utility.. plaintiff has to prove the expectation of the average customer.. or if the plaintiff proves thas the product design proximately caused his injury… and… did the design cause the injury.. in a normal negligence case.. the plaintiff has the burden to show… in this situation the defendant has to show that the benefit outweighed the risk.. this is different.

· Plaintiff always has the burden normally. But in this case, the plaintiff has to prove that the expectation of the average consumer was not met, and then also design caused injury proximately. The defendant then has to show the benefits. Puts the carrol towing anlysis on the defendant.  
Barker (717): consumer expectation and modified risk utility

Apply in Campbell (717 note 2)
Barker (717): consumer expectation and modified risk utility. Sitting on the bus. Sitting in the front row forward. There was nothing to grab on to. If she had been on the side. Couldn’t find anything to grab to. Says design defect. Breaks hip and sues. Court says we use the consumer expectation test or that we use the proximate cause was the design. The burden now shifts to the defendant to show that the burden of the design goes to the risk. 

In the end, you can get to the jury by showing that the design caused the injury. The defendant is likely to put on all this evidence… but look where you are at that point… burden shifts. 

Two tests available in California: (NEED TO KNOW THIS) 

· Consumer expectations test

· Risk utility Test 
· California version (shifts the burden of proof to the defendant)
Honda (719) The “reasonable alternative design” test. Friends were in a car, it rolls into a lake. Seatbelt wont unlach and a person dies. They showed that there was an alternative design… a reasonable alternative deisgn. Trying to prove an alternative that proves that it saves her life. If not she will fail the butfor test. Did they prove it was technologically pheasable… but not economically feasible. They would have had to rpove what it would cost to put that devise on the car, and how mucht hat would be. You would need to bring a mechanical … that it was economically pheaseable… how much it would cost. What ti would take to prove economic pheaseability.  Has a specific proof requierements that similar to carrol towing…. 


Adopted by Restatement of Products Liability. 


1.  Safer alternative


2.  Would have prevented or reduced the risk


3.  Technology and economically feasible

Product must still be “unreasonably dangerous.” If no evidence of safer design: the product is not unreasonably dangerous

Why did this fail? Technologically feasible, but not economically. They would have hgad to prove what it would cost to actually put the devise on the car, and how much that would be. The argument was that the honda design was already safer. 

California Test for product liability

A product is defective in design:

· [if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner][.] ---- WHEN OUTSIDE THE RELM OF THE NORMAL CONSUMER EXPECTATIONS…. THEN YOU CANT USE THIS TESTS. [, or]

· [if there is a risk of danger inherent in the design which outweighs the benefits of that design.]

· In determining whether the benefits of the design outweigh its risks, you should consider, among other things, the gravity of the danger posed by the design, the likelihood that the danger would cause damage, the mechanical feasibility of a safer alternate design at the time of manufacture, the financial cost of an improved design, and the adverse consequences to the product and the consumer that would result from an alternate design.
Drugs

From the beginning have been treated differently. Concern from the outset of finding drugs defective. You can see that you may get a lot of juries that the reasonable consumer would have expected it worked. 

Problem with drugs… is that they have side effects. Concerned that thered be too many lawsuits claiming that drugs were defective because you should be able to limit those. The difference is they can save lives. So we get the restatement. 
Restatement 402A – Comment K (CA rejected this)


Dugs are unavoidably unsafe products 


No design defect liability, but still we get negligence still works for faulty marketing and failutre to warn. Also can have manufacturing defect. 


Liability only for failing to warn

Modern rule: Rejects 402A


There can be design defect liability

Grounds to sue then are:

· Only manufacturing defect, 

· failure to warn, or 

· negligence.

California rule in Brown v. Superior Court (1988): No design defect for drugs.  Only manufacturing defect, failure to warn, or negligence.
Types of Product Liability

Consumer Expectation

Risk-utility test (kinitz case)

Risk Utility with shift in burnden in proof (CA Test)

Difference between products liability

Negligence evaluates conduct.. the jury would be told that they are to determine… if they are a reasonable and prudent manufacturer base don’t he circumstances… look at the risk of the product.. the utility of the product… assume the jururs pay attn…. the product itsel. Not the conduct…..

WARNINGS IN PRODUCT LIABILITY For Negligence
Functions of Warnings:


1.
To inform of risks


2.
To inform of alternatives that would avoid the risks

Test for failure to warn… need to look at the totality of the circumstances. 


Relation to negligence

The Liriano problem (734): what if the danger is obvious? Meatgrinder case…plaintiff gets his hands stuck in it. Should have been a warning to proceed with more caution… However the point of warnings is to inform of risks. Where you’ve eliminated the risk.. theres a way to get around this… cpurt ruled: The duty to warn is not necessarily obviated merely because a danger is clear. The court adds a change in causation.
Causation


Shift in the burden of proof? Shifts the burden of actual cause to the defendant to show by a preponderance of the evidence that the plaintiff would not have read it. That means you get to the jury on this issue. This gets you away from negligence, and is called a heeding presumptions. 


Heeding presumption: Jury is told to assume had the warning had been given, the plaintiff is assumed to fallow. So the defendant has to show that they DIDN’T read it. 

Placement of Warning: Carruth (741): Puts smoke detectors up, and there is a bad fire. Sues the manufacturer for failure to warn. Were there warnings given? Yes. How do we test if adequate? The warning was there, but it had a photo and it had a photo of the product in the wrong area. 

Level of detail required in the warning:


1.  
Reasonably clear


2.  
Sufficient force and intensity to convey the nature 
and extent of the risks to a reasonable

Warning Wrap-Up

· Two fold purpose of warnings:

· One is to alert the risks.. associate with the product. 

· This can be gone around if the danger is obvious. 

· The second purpose is to see if there is an alternative here. 

· Safety device that obvious… this kid was 17…. If he’d been given that second warning to get the guard if it was missing… What saves him here though is the heating presumption. In this case use it. Heeding presumption would have gotten the plaintiff to the jury. 

· Warnings must be reasonably clear and of sufficient force and intensity to covney the nature and extent of the risks to a reasonable person. Use a picture.

Warnings on Drugs: only the pharmaceuticals company job to warn the doctor. The doctor is the learned intermediary. And it’s the doctors obligation to share it. This has since been changed…. Now you have direct marketing to the patient.. if you’re going to sell it to them.. you have to warn them directly. Its only fair. The only person that can sue is someone who takes the drug…. Need to have someone who is injured by it. 

This also works in bulk goods. IF the intermediate user is knowledgeable you can rely on the intermediate user. 

Inadequate warnings:


1. In factual content, expression or communication, or in form or mode of communication. Maybe not big enough letters. Maybe confusing. Etc. 

2.  Must contain facts necessary to permit a reasonable person to understand the danger and in some cases avoid it.


3. Sufficient force and intensity to convey the nature and extent of the risks to a reasonable – Selmi says this differentiates a warning from a negligent failure to warn. 
Relationship between (1) failure to warn, and (2) design defects


1.  If defect is obvious, does this prevent design 
defect case? No. 


2.  If warning is given, does this prevent design defect case? No. 

Hypo: The Warning on the Garbage Truck


DANGER—DO NOT INSERT ANY OBJECT WHILE COMPACTION CHAMBER IS WORKING—KEEP HANDS AND FEET AWAY

There are 3 causes of action in product

Manufacturing defect

Failure to warn: when tis obvious… then there isn’t a failure to warn. 

Contributory Negligence: How to treat it?


Bowling (753): Minority rule. Contributory negligence question… Plaintiff was a truck driver. The bed of the truck .. fell on him and crushed him. Was there contributory negligence? Maybe. But the court rules that there is no reason to reduce the plaintiffs recovery. Shouldn’t be a defense because the product defect could mame the carful or careless. 

· In this situation you are comparing apples and oranges… you cant really compare the two types of negligence… most states will use comparative fault in the bowlin situation. When there is strictly liable issues.. you will use comparative fault… 

· The limit is on that when the plaintiffs negligence is failing to find the defect. The logic here is simple.. there shouldn’t be and burden on a plaintiff.. to discover the defect on a product.. sould be able to find that tis defective… 

· California applies comparative fault.. if defendend is liable.. strictly negligent.. however if the plaintiffs negligence consist of finding the defect. 

Common Law Rule: The defense to strict liability was an assumption of risk. 

· Now we have comparative fault as well as secondary unreasonable. 

Assumption of Risk:

· Secondary unreasonable: Its possible that there is a risk, the person knows about it, and encounters it unreasonably. You’ll apply comparative fault. 

· Secondary unreasonable: If they encounter it reasonably, they’ll have a full recovery. 

Comparative fault among Ds: Safeway (810): Plaintiff sues safeway and nestcart. Trial court that safeway is strictly liable and negligent. And that nestcart is only strictly liable. Safeway pays 80% of the damages… they want contribution for 30%. When a plaintiff is negligent, and a defendant is strictly liable, you will apply comparative fault. And then between defendants, the same situation, we can apply comparative fault (calling it comparative responcibility). 


Safeway pays the judgment and seeks contribution of 30%


1. 
Safeway’s argument for 30%.. court tried to get 50/50 bc they were both comparative fault.

Misuse of Product:

Example: Pilot light in Hughes (758): Plaintiff was seriously burned when a stove made by the manufacturer exploded after the propane tank was refilled. The pilot lights on the stovetop were re-lit, but a pilot light in the oven’s cavity was not. Propane built up within the stove, resulting in the ensuing explosion. The injured husband and his wife brought an action against the manufacturer based on strict product liability. 
Kinds of misuse:


1. 
Unforeseeable misuse—how can you guard against it. If you cant foresee it .. you cant guard against it. Used the term guard against it… if the misuse is unforeseeable.. then he defendants product cannot be defective for that reason… 



Precludes recovery



Product not defective



Thus: is misuse a defense?


2. 
Foreseeable misuse—the burden of proof is on the plaintiff to show that it is reasonably dangerous when so used, its on them to show that it is reasonably foreseeable. They are trying to prove that the product is defective… the plaintiff has to prove it… the plaintiffs obligation in a products case is to get the plaintiff case to get it in the box that if there is a misuse it is a foreseeable misuse. If the misuse is unforeseeable the case is over….  The burden is on the defendant to the that misuse into account. 

· The manufacturers burden is to create products that guard against forseeable misuse. The plaintiffs obligation is to show that a misuse wa s forseeable and was not taken into account.

· Misuse of doctorine is no longer considered an affirmative defense…. In products liability… Note 1 761…

Hughes: 
· “As part of his prima facie case, P must establish that the product was unreasonably dangerous [i.e. defective] in a reasonably foreseeable use.”
· Cant be met if not forseeable. If it is forseeable can be met. 

· Jurado, 619 A.2d 1312 (1993): “When someone is injured while using a product for an unforeseeable purpose or in an unforeseeable manner, the misuse sheds no light on whether the product is defective, because a manufacturer is not under a duty to protect against an unforeseeable misuse.”
Taking person characteristics into account for foreseeability: Yes they do, the reason is because you are looking at a class of persons. For example culturally, need to show multiple languages in warning, if there are other languagedu users going to use. 

Do we apply comparative fault for reasonably forseeable misuse? This is like bexiga case. Do you put the manufacture as liable when they actual;y would not have been hurt had they don’t their job? Likley answer though is you genernally will reduce with comparative fault.

Now: Further on scope: Who are appropriate Ds?


1. 
The chain of distribution: Manufacturer, 
wholesaler, retailer yes but the chain can seek indemnity. 


2. 
Lessors of personal property? YEs


3.  
Sellers of used goods? If theres a used good.. maybe warn of defects. But wont hold to strict products liability. … exception seller to refurbish a new product.. 


4.  
Lessors of real property?... No

The elements of a product liability case:

· Must sell a product

· Must be negligence (A defect, Manufacturing, Design, or failure to warn)

· Actual Cause

· Proxumate cause

· Damage

Newmark: The leading case: Hairdresser was giving a perm. Except the seller says.. wait a monute.. Iwasnt just selling a product.. I was just providing a service… I was performing an artistic service. Court finds hair dresser was liable. 

· The sales-service distinction

· No strict liability for services 

· TEST is the predominant is the essence of the transaction… unless you are doing a dentist which I a health… 

· Dentist who uses a product isn’t liable,

AS a lawyer you cant get sued for strict products liability… 

Wrongful Death + Survival Actions

· Hypo: The Dying Plaintiff
· Hypo: The Dying Defendant
· The common law rules concerning death of a tortfeasor or injured person—if plaintiff died, therewas no surviving tort action. 

· Now there are survival actions: If the plaintiff dies, no pain and suffering, but the other actions surivives. 

· The other action is a wrongful death action: where the 
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