ROTHMAN TORTS OUTLINE

Frameworks for Tort Law:

· Corrective Justice

· Rights-based/Individual Focused

· Promote autonomy

· Fairness (ethics/morality)

· Who should compensate and why

· Compensation

· Victim shouldn’t have to pay for the harm done to them

· Communicative

· Communicate what’s wrong or right to society

· Punishment

· Correct a wrong by punishing a wrongdoer

· Utilitarianism

· Society Focused

· Maximize social welfare

· Public Policy

· Deterrence

· Deter people from being negligent/careless/harming others

· Incentives

· Incentivize care to limit liability

· Law and Economics Analysis

· Least cost avoider. Who is best able to prevent the risk of harm

· The person in control should be held responsible

· Efficiency/Maximizing wealth (monetary and happiness)/Loss spreading

· Kaldor-Hicks Efficiency – Make society as a whole better off even though some people in society will be worse off.

· Pareto Efficiency – When we maximize the welfare of society it needs to be done without making anything worse for anybody.

· Peace-keeping/Order

· Punishment may prevent retribution and keep the peace, peace has social welfare value

· Administerability

· Whether the rule itself is workable

· Can people predict they could be liable?

· Can courts apply it easily?

· Bright-line rule v. Flexible rule

· Who is best situated to assess liability for harm?

· Others

· Relational

· Encourage caring for one another

· One life is not just one life, it effects the people around them to, effects community
· Distributive Justice

· Distribute justice evenly to all corners of society

· Wealthier people should not get better justice than poor people

I.
INTENTIONAL TORTS

Basic Elements of Intentional Torts
(1) Act

(2) Intent

(3) Causation

(4) Harm

BATTERY 

An intentional nonconsensual/unwanted physical contact with another person that causes harm

(1) Act (must be an immediate threat/imminent apprehension of act)

(2) Intent

a. Two different approaches used in court

b. Intent to cause a harmful or offensive contact (or imminent apprehension of such contact)

c. Intent to cause unwanted contact (or imminent apprehension of such contact)

i. EX Vosburg v. Putney

(3) Causing

(4) Harmful or Offensive Contact

a. Harm or offense is the only difference between physical batter and offensive battery [the contact is different]

Vosburg v. Putney – Court ruled that kid should be liable because his intention was unlawful (kicking D not during recess) and the harm was caused by the intentional act. 

Majority Rule: Vosburg jdx only requires intent to cause unwanted contact.

Minority Rule/Restatement: Requires intent to cause harmful or offensive contact. 

What is Intent??

Restatement: A person acts with the intent to produce a consequence if the person acts:

(1) With the purpose of producing the consequence, OR
(2) Knowing that the consequence is substantially certain to result.

· Garret v. Dailey

· Boy pulls out chair from aunt. She fractures her hip. Indirect contact. Intent = Substantial certainty harm will occur.
· Alcorn v. Mitchell

· D spits on P in court. Harm = Offense. Offense means to “offend a reasonable person’s sense of dignity.”
ASSAULT
Attempt (or offer) to beat another

(1) Act

(2) With Intent to cause an offensive or harmful contact [or in some jurisdictions unwanted contact] or imminent apprehension of such a contact, and

(3) The other is thereby put in such imminent apprehension [causation and harm]

a. Person has to actually have the imminent apprehension [awareness he is going to be contacted] (subjective) and

b. If apprehension was unreasonable then it doesn’t stick (objective)

· Why is this a tort?
· Emotional harm.

· Corrective Justice – D should be liable for the fear/emotional harm. Protect a person’s right to be left alone and to respect autonomy.

· Utilitarian – Discourage frightening and dangerous conduct towards others. Society would be worse off without assault because there would be more fear. 
· If we only penalize people when contact is made it might lead to more battery. Tort of assault deters people from committing batteries.

· I de s and Wife v. W de S

· Man swings at woman with a hatchet. Disturbs P’s mental peace. Fear or apprehension.

· Tuberville v. Savage

· Threat of future harm is insufficient for assault. D in this case didn’t raise sword and didn’t say that he would. Said he wouldn’t. Therefore, no assault. 
FALSE IMPRISONMENT – An unjustified confinement or restraint of a person

(1) Words or acts (or omission) by defendant [act]

(2) Intended to confine plaintiff [in some jurisdictions lowered to recklessness or negligence if physical harm occurs]

(3) That Causes actual confinement or restraint [not free to leave]

(4) Awareness by plaintiff the he/she is being confined [some jurisdictions permit liability w/o knowledge if plaintiff is physically harmed] [harm]
Bird v. Jones – A prison must have a boundary. “Three walls do not a prison make.” Man couldn’t use a road. Not FI because no confinement.

Majority Rule – Need confinement to be FI.

Minority Rule – Only restraint required; does not need a full boundary (like in Bird v. Jones)
General Rule: If there is a reasonable means of escape (that is known) then you are NOT confined. 



Also…

· A prison can be moving. (Whittaker v. Sanford)
· A prison can be large spaces. (a town)

· Being excluded from somewhere is NOT imprisonment.

Coblyn v. Kennedy’s, Inc, - There can be FI even if there is no spacial confinement. “Words+” can lead to restraint and confinement.

“Words+” ( There needs to be certain words and in the right context. There needs to be a reasonable perception of confinement/restraint. 

Time: There is no minimum amount of time needed to be FI. As soon as you are confined and all of the elements are met then there is FI. Time may affect the damages. 

Defense to FI – “Shop Keepers Privilege” there needs to be reasonable grounds to detain the person and the shopkeeper needs to detain him in a reasonable manner and for a reasonable amount of time. (Common Law Defense)

A person can consent but needs sufficient information to consent. Consent can be revoked but it needs to be communicated to the person and there does not need to be an immediate release if the release is within a reasonable amount of time.
IIED – Act(s) that cause a reasonable reaction of severe emotional distress

(1) Acts in extreme and outrageous way

(2) Intentionally (or recklessly) [reckless standard: deliberately disregards a substantial risk of harm]

(3) Causing

(4) Severe emotional distress to the plaintiff (harm) [note: severe reaction must be reasonable unless unreasonable pre-disposition is known] [severe = substantial amount of emotional distress for an enduring amount of time]

If the tort is directed to a third party, two more requirements…
(5) By conduct directed to a member of plaintiff’s immediate family who is present at the time or
a. Jdx split on who counts as family. Immediate v. Other

b. Jdx split on if the family member needs to be present

i. EX kid being raped. Parents did NOT have to be present. 

(6) To anyone else present, if they suffer bodily harm.

Wilkinson v. Downton – Allows P to recover damages for IIED even though the harm wasn’t “parasitic to some other injury” ( because there was a willful act calculated to cause harm to the P and to infringe her right to personal safety.  [D’s actions were egregious. Only reckless behavior here since thre was no evidence he intended to harm P but that was enough]

Recklessness Standard

· A person acts recklessly if the person knows of the risk of harm created by his/her actions or knows facts that make the risk obvious an proceeds anyways OR
· A person acts recklessly if he/she deliberately disregards a substantial risk of harm.

Majority Rule: Transferred intent does not apply to IIED. If P is a third-party, needs to satisfy elements (5) and (6) instead. 
· “Extreme and outrageous” narrows liability of this tort.

· Allowing recklessness instead of intention broadens this tort. 

· Falwell – IIED sometimes limited by the First Amendment if political or public figure.
TRESPASS – Unlawful entry [*strict liability, just need intent to do the “act” i.e. walking onto land]

(1) Physical invasion of P’s real property (Act)
(2) With the intent to physically invade the property [intent to do act which invades the property]

(3) Causing (i.e. act causes the invasion)

(4) Harm [harm is presumed unless intangible trespass] [intangible trespass = gas or noise]

Dougherty v. Stepp – There can still be a trespass to the land even if there is no “effect” to the land. The injury isn’t to the land; it’s to the owner’s property rights. 

Has been placed with Intentional Torts but is more like a Strict Liability tort. If the person intended the act which constituted the unlawful entry, then there is a trespass no matter what.

TRESPASS TO CHATTEL – D intentionally interferes w/ the possession of personal property thereby causing injury

(1) Act (of interference with chattel)

(2) With Intent to bring about interfering act

(3) That causes

(4) Harm [note: can be actual harm or just removing from possession for significant amount of time]

General Rule: D intentionally interferes with the possession of personal property thereby causing injury.

Majority Rule: Trespass to chattels requires evidence of harm. Physical manifestation of harm. 

Minority Rue: Trespass to chattels does not require evidence of harm. (Blondell)

Intel Corp. v. Hamidi – The chattel was the computer server. Since P could not prove there was actual harm to the server (i.e. slowed down, virus) they could not recover. [Epstein: Cyber property should be treated like real property] [Lemley: Internet should be treated like physical property; if treated like real property would essentially shut down the internet. Without damage to the computer there shouldn’t be liability] Court sided with Lemley. Distinguishes the email from Spam (which would effect the server and slow it down). Spiders on eBay would be a harm (slow down, take information) but Google using spiders does NOT cause a harm because most websites want Google to promote them. 

CONVERSION – Dominion or control over the chattel

(1) Act of serious interference with chattel

(2) Intent to perform the act (which…)

(3) Caused

(4) Harm [dispossession or damage to chattel]  [dispossession = interference with use or dominion]

Consequences ( Have to pay for the full value of the property or give it back (action for replevin).

Poggi v. Scott – Even if you act in good faith, you can still be liable for conversion.

Utilitarian View – would encourage people to be “willfully blind” if there was a regard to good faith.
II.
DEFENSES TO INTENTIONAL TORTS

Types:

(1) Attack prima facie case (e.g. no intent, no contact, consent therefore not offensive)

(2) Consent

(3) Insanity (not really an affirmative defense, but can be used to show no intent, attack prima facie case)

(4) Self-defense/Defense of Others

(5) Necessity

(6) Defense of Property

CONSENT
Explicit (no case law) & implied consent (where case law comes into play)

( Consent can be an attack on the prima facie case for battery because wouldn’t be unwanted/offensive

No consent would be an injury to autonomy.

· Mohr v. Williams – If the act by D is unauthorized, it is wrongful even if the D does not act with negligence or bad intent. [Note: Vosburg jurisdiction so any unwanted contact = battery]

· Mohr view –Implied consent doctrine only applies when there is no reasonably feasible way to obtain explicit consent.

· Kennedy view – Implied consent ( If a patient consents to surgery then it’s a general consent.
· Implied consent for participating in sports – is limited to legal moves allowed by the rules of the game. [Note: some cases have required a showing of further reasons for recovering, including malice/recklessness or acts that are not part of the inherent risk in the sport]

· Limits on Consent
· Capacity

· Should consider…

· Age

· Context of the situation

· Mental state of the person

· Whether they are under the influence of drugs or alcohol

· Whether they have diminished mental capacity

· Crimes

· Jurisdictional split and division of category of crimes

· EX, jurisdiction that bans duels. Participate and get stabbed. Can you sue?

·  In some jdxs yes because you cant consent to duel because it is illegal. 

· In jdxs where you can consent to a crime, no you cannot sue because you consented to the crime so the consent defeats the tort. (Third approach is Zysk which is that you cannot sue if you were involved in committing the crime)

· Same issues about capacity to consent may arise
· Zysk v. Zysk – no recovery when harm stems from any type of illegal activity (not true in all states) Fornication was the crime in this case.

· Fraud

· If you say something fraudulently to get someone to consent it negates consent.

· An omission to inform can be fraudulent, too.

· If there is information pertinent to consent that is withheld. 

· [EX] Failure to disclose that you have an STD to a partner.

· Mistake (not really)

· If you know the other party believes X and it is incorrect, you have a duty to correct that mistake. (Not usually a defeat of consent. It rises to the level of fraud when there is a duty to correct the mistake)

· However, if D offers P a cookie and didn’t know P was allergic to peanuts and P never asked if there were peanuts, D is not liable because P consented.

· Duress

· Under imminent threat in which person cannot exercise their free will, their consent doesn’t count.

· Usually physical duress but it need not be. Needs to rise to something similar though.

· Scope

· Mohr v. Williams – consent for one ear but not for the other. 

· Kennedy – Consent for surgery is a general consent. 

· Factors to Consider with Implied Consent

· Expectations: based on conduct and words 

· EX smallpox vaccine upon entry to US. She held out her arm in line so that was deemed implied consent.

· Relevant laws and statutes

· EX statutory rape laws = legal determination that there is no consent regardless
· Custom

· EX sports activities. In soccer common to be kicked in shins ( implicit consent to that intentional tort. 

· Public Policy

· EX emergency medical rule; NY subway touching – in order to have a functioning system we have to force people to consent to being appropriately touched by others. 

· Revocation

· Can defeat consent IF it is communicated but it only need be enacted within a reasonable amount of time. 

· EX miners who saw unsafe conditions and decided not to stay

· If no person would consent to it and there are no policy reasons to force consent, implied consent can never be a defense.

· The more common the act is the more likely implied consent can be a defense. 

· Consider ( If the person had been asked, what would they have done or said?
INSANITY
· Rule: The mentally ill are liable for intentional torts if they are capable of forming the requisite level of intent, and do so.
· Insanity is NOT an affirmative defense to intentional torts but it can be used to negate the particular intent necessary for the intentional tort. 
· McGuire v. Almy

· Assumption of risk does not imply consent to caretakers of mentally ill (policy reasons). Here, D was capable of forming intent to do the act, which caused the unwanted contact with P, so she WAS liable. The people responsible for the patient should have to pay for the injuries. 

· This is only a defense if it defeats intent
Public Policy

Utilitarian: If we say they insanity/mentally ill is a complete defense then people will be deterred from caring for the mentally ill. We want nurses to know that people are liable for their actions so that they still care for the patients. 

Corrective Justice/Fairness: If the D (their family) can afford to pay for the caretaker then they can afford to pay for the harms that were caused by them. The injured nurse shouldn’t have to bar the loss because it’s not fair.

Distributive Justice: The nurse didn’t have that much money but the family of the patient does. 

SELF-DEFENSE/DEFENSE OF OTHERS
· Self-defense is a complete defense to an intentional tort. 

· Retaliation is no defense. Defense of others would be same right that you would have in self-defense.

· Rule: What matters is what defendant reasonably should have thought. (objective – not including D’s emotional characteristics)

· Limitations

· Must be reasonable belief that D must defend self or other – reasonable mistake is OK (objective reasonability)

· No defense of retaliation

· No defense of provocation

· Must be physical danger

· Duty to retreat is NOT required, BUT some jdxs require retreat before use of deadly force

· Excessive force – Can only be what is reasonably necessary to prevent harm to yourself or others.

· Note: defense of others is an available defense to intentional torts even if D is not related to the individual (being protected)

· Courvoisier v. Raymond – Reasonable standard used, even if two innocent actors. (Victim/P was innocent) What matters was D’s subjective belief about what was happening. [corrective justice doesn’t tell us what to do in this situation]

· Possible Rules

· What matters is actual state of affairs (too strict)

· What matter is subjective belief of D (too flexible, decrease the deterrence of harming others)
DEFENSE OF PROPERTY
· General Rule: Can defend self with force but not defend property with “wounding” force/serious bodily injury. Must ask person to leave before using any force.
· Value life over property
· Bird v. Holbrook

· Battery argument (prima facie case made here)

· Some states have laws that say an individual who is in the process of committing a crime in a house does not have the ability to sue for harm.

· Here, P ran onto D’s land to fetch his bird in the middle of the day. D intentionally set up the spring gun to injure trespassers. 

· Assumption of risk is NOT a defense to an intentional tort (D tried to assert it)

· Because there was no notice and the gun was set up during the day, D intended the harm.

· If D was on the land at the time P trespassed he wouldn’t have been able to shoot him. Thus, cant when hes not on the land. 

· Summary

· Can use force to repel, but not to harm

· Cant use deadly force or even wounding force to protect property

· Must ask to leave property before using any force (if feasible to do so)

· Usually must give notice before using force at all

· ( You cannot intentionally harm trespassers because life is more important that property.

In CA, can presume that if a person breaks into your house that he intends to commit bodily injury and you can use force against him. Needs to be a dwelling

NECESSITY
· Difference from other defenses – usually the P is not the wrongdoer. Frequently two innocent parties.

· Elements/Requirements

· Mistake as to necessity of action is OK (if reasonable)

· Reasonableness of actions leading up to necessity is irrelevant

· Do not need to make the plan under the circumstances, only reasonable

· Private necessity is an incomplete defense – must pay for damages to property

· Public necessity is a complete defense (may or may not have to pay)

· CANT cause substantial bodily harm to another – open question of whether can intentionally cause even slight physical harm to another. 

· Necessity can’t be a defense to intentional torts to a person, only can be used for property. 

· Ploof v. Putnam

· Trespass defeated by necessity, therefore acts by D provide P with ability to collect for the damages done to their boat.

· Vincent v. Lake Erie Transportation

· RULE: Necessity allows act, but individual should still compensate reasonable amount for damages. Makes necessity an incomplete defense for an individual. Fairness considerations
· Restatement of Torts suggests you might be able to produce minor injuries if necessary. (some jdxs say you cant touch people period).

· No one can seriously injure anyone and have a defense of necessity. 

· RULE: If you have a reasonable belief that life or limb is in jeopardy or that there is significant risk of damage to property there’s a necessity defense. 

· Private Necessity – a “conditional” or “incomplete” privilege.
· The defendant may use or damage plaintiff’s property due to a necessity to prevent harm or injury, but he must pay for the privilege by tendering reasonable rental value or compensation for lost or damaged property.

· Unjust Enrichment ( requires compensation because D befitted from use/damage

· Public Necessity – a complete defense, completely excuses defendant’s liability

· Acts as a defense to property torts such as trespass and conversion and allows a person to enter land and destroy property where there is a necessity that involves public interest.

· It is an “individual” privilege but state officials can exercise it. 

NEGLIGENCE

(1) Duty
a. Duty to act reasonably

b. Affirmative Duty

i. General Rule

ii. Exceptions to the general rule

1. Creation of Risk

2. Undertaking

3. Special Relationship

4. Landowners and Occupiers
(2) Breach

a. Breached by acting unreasonably

i. Reasonable person standard

ii. Calculus of Risk/Cost Benefit Analysis

iii. Custom

iv. Negligence Per Se

v. Res Ipsa Loquitur

b. Omission of an act if there is an Affirmative Duty to act

(3) Causation

a. For D to be liable P must prove that D’s negligence was both

i. Cause-in-fact / But-for cause

ii. Proximate Cause (Legal cause)

1. Directness Test

2. Foreseeability Test

3. Risk Test

(4) Harm

a. Identify the harm and losses

AFFIRMATIVE DEFENSES 

(1) Contributory Negligence
a. Traditional Rules

i. P’s negligence can bar recovery

ii. P’s negligence irrelevant to recovery

b. Modern Approach

i. Comparative Fault

1. Pure – Apportion damages by the percentage of fault

2. Modified – P’s fault greater than 50%, contributory negligence is complete defense
(2) Assumption of Risk

a. Traditional Rule

i. There was an implicit AOR if:

1. P has specific knowledge of the risk,

2. P appreciated the nature of the risk, and

3. P voluntarily proceeded. 

b. AOR in Comparative Fault World

i. Primary Assumption of Risk

1. D has no duty to act reasonably. Inherent risks.

ii. Secondary Assumption of Risk

1. Like contributory negligence. P knows the risk, appreciates it, and proceeds. 

2. There is a duty for D to act reasonably

ROADMAP FOR NEGLIGENCE

1. Define negligence

2. Identify ALL potentially negligent Acts

3. Was there a duty to act reasonably? OR was there an affirmative duty?

4. If so, did D breach that duty?

5. Did the negligence cause the harm? (Both but-for cause and proximate cause)

6. [limits: fault and causation]
II. NEGLIGENCE

I. DUTY
Basic Duty Rule: When a person acts, he or she must use reasonable care to avoid reasonably foreseeable harms.

Rule: Plaintiff has the burden of proving that the D failed to exercise ordinary care.

· Buch v. Amory Manufacturing Co. – 8 year old trespasses into mill with heavy machinery and his hand in severely injured. D told him to leave before machinery was turned on but he didn’t understand since he didn’t speak English.

· Alleged Negligent Act - D should have removed the child forcibly before running machinery.
· Court ruled there was no need to rescue the child because there was no legal duty to forcibly remove him. Broad difference between causing and preventing the injury.

· No duty in a stranger.

· Van Horn v. Watson – P/Civilian negligently carried her friend/victim/D out of car after car accident. She became paralyzed. D asserted CA Good Samaritan Law.

· CA Supreme Court ruled that the Good Samaritan law did not apply because she didn’t apply medical care. 

· Thus, if a person decides to come to another’s aid, he has a duty to exercise reasonable care.

· Good Samaritan might be liable if he comes to someone’s aid and does not exercise reasonable care and causes harm. 

**Current CA Good Samaritan law:

· Relieves any person from liability who in good faith and not for compensation, renders emergency medical/nonmedical care at scene of an emergency
· Only applies to medical, law enforcement, emergency personnel 

· Rule: Even if there is no duty to rescue, you can’t interfere with other people’s attempts to rescue. If you interfere you can be held liable.
AFFIRMATIVE DUTIES

General Rule: No affirmative duty owed to a stranger

Exceptions to the no duty rule:

Creation of Risk
Rule: If you create a risk you may have an affirmative duty to help/protect others from the risk. 

· Montgomery v. National Convoy & Trucking – D’s trucks stalled on hill. Since there was no warning to oncoming cars, P’s car hit the truck and P suffered injury.

·  D negligently failed to take any precautions given where his truck stalled. Because he created the risk, he had to take reasonable efforts to warn people.

· Yania v. Bigan – D taunted P to jump into a pool of water. He did and drowned. 

· Court found d was not liable because P was an adult! Mere encouragement doesn’t “create” the risk. No duty.
Undertaking

Rule: When a person undertakes a rescue or some other task, he or she must

(a) Complete the task and

(b) Act reasonably while undertaking the task. 

· Coggs v. Bernard – D was moving brandy casks and broke the casks and large quantity of brandy was lost. D was found liable. D argued he was doing it for free (no consideration) so no duty and that he wasn’t a common courier to no affirmative duty.

· Court said there was a duty to P because once you undertake a task you are assuming responsibility. 

· Marsalis v. LaSalle – P was bit by cat in D’s shop. D agreed to keep the cat and observe for rabies. D let the cat escape. P had to have rabies shot and had severe reaction to it.

· Court found D liable for the rabies/medical bill P incurred because she wouldn’t have had to take the medicine if the D had kept the cat like he agreed/undertook. It was his responsibility and therefore was negligent to let the cat escape.

· A separate basis for affirmative duty also comes from shopkeeper/customer relationship. 

· Erie R.R. v. Stewart – RR crossing where there is usually a watchman to alert people about approaching train but the watchman was not there. P was hit by train because relied on the watchman and didn’t stop, look, and listen.

· P argued there was an affirmative duty of the RR/watchman because the public relied on him and there was no warning that the watchman wasn’t there. 

· Cant change/stop practice without giving reasonable warning of discontinuance

· General Undertaking Rule – If you undertake an obligation you can’t leave the person in a worse position than how you found them. If you do, you can be liable.

· Moch Co. v. Rensselaer Water Co. – There was a fire that spread and burned P’s house and the water pressure was not high enough in the fire hydrants to fight the fire. P sued the water company. If there were the right amount of water pressure the house would not have burned.

· Cardozo didn’t want to discourage people from providing water by having liability and wanted to encourage people to get fire insurance. Ruled in favor of D. Many courts reject this because the public did rely on the water company. 

· Restatement Rule– Liability to Third Persons for Negligent Performance of Undertaking

· One who undertakes (gratuitously or for consideration) to render services to another which he should recognize as necessary for the protection of a third person or his things, is subject to liability to the third person for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if

(a) his failure to exercise reasonable care increases risk of such harm, or [increased risk]
(b) he has undertaken to perform a duty owed by the other to the third person, or [transferred duty]
(c) the harm is suffered bc of reliance of the other or 3rd person upon the undertaking [reliance]
Special Relationship
Rule: Some relationships create a duty of reasonable care but can also create a heightened standard of care and an affirmative duty to ensure the safety of the other person. 
· Can include: shop owner/customers, third party beneficiaries of Ks, landowners/guests, parent/child, spouses, schools, doctor/patients, common carrier/passenger

· Kline v. 1500 Mass. Ave – P sustained injuries when she was criminally assaulted/robbed in hallway of her apartment complex. LL had control over the hallways, could have done things to make it safer, and was aware of previous criminal activity.
· LL/Tenant relationship in this case.

· P couldn’t argue undertaking because she knew there was no security so didn’t rely on it.

· Usually 3rd party criminal activity would break the chain of causation, but here LL’s failure allowed criminal conduct to occur

· Court rules in favor of P though because D had notice.

· LL had power and control over common areas, not P. Cops couldn’t patrol it. LCA

· P has to prove the attack was form an intruder, not a resident. Causation issue
· Rule: When LLs are aware of specific criminal activity (on notice/crime is foreseeable) then they HAVE to take precautions.

· Tarasoff v. U.C. Regents – Poddar was being treated by a therapist at UC Berkely and he told her he wanted to kill P (deceased). Therapist believed him, briefly detained him, but then let him go. The police not the university warned Tarasoff/P and Poddar killed her.

· Current CA Rule: No liability unless there is (1) a serious threat of physical violence and (2) its against a reasonably identifiable victim or victims. Will discharge her duty to warn and protect by making reasonable efforts to communicate the threat to the victims and to a law enforcement agency. 

· General Rule (Restatement)

· Duty of reasonable care to third persons based on relationship with person posing risks

(a) An actor in a special relationship with another owes a duty of reasonable care to third persons with regards to risks posed by the other that arises within the scope of the relationship.

(b) Special relationships giving rise to the duty provided in Subsection (a) include

· A person with dependent children

· A custodian with those in its custody

· An employer with employees when the employment facilitates the employee’s causing harm to third-parties, and

· A mental-health professional with patients. 
Landowners and Occupiers
Basic Rule: The Rowland Test – a landowner/occupier now has a basic duty of reasonable care, regardless of what category P falls into, BUT P’s status as an invitee/licensee/trespasser may still be taken into consideration.

· Common Law: Three types of people that can come onto land:

· (1) Invitee

· Invited onto occupiers land to conduct business.

· Highest duty exists to invitees. Must take reasonable care that premises are safe.

· (2) Licensee

· Social guests or people permitted on land.

· Duty only to ensure there is no trap or concealed danger.

· (3) Trespassers

· People with no permission to be on land.

· Duty only to avoid willful misconduct or reckless disregard for safety.
· Exceptions to Traditional Landowner Rules:

· (1) Willful misconduct or Wanton/Reckless disregard for safety

·  A landowner can be held responsible for an intentional tort against a trespasser. 

· (2) Attractive Nuisance

· Only applies to children

· Attractive Nuisance Doctrine:

· 1. Attractive to Children

· 2. Artificial condition

· 3. Possessor knows or has reason to know that children will trespass

· 4. Possessor knows or should realize the condition creates unreasonable risk of death or serious harm to children

· 5. Child did not assume risk

· 6. Risk-utility calc. supports eliminating condition (prob of harm > benefit)

· 7. Possessor failed to exercise reasonable care

· (3) Active Operations (social/businesses)

· i.e. pool parties, ice skating on frozen lake

· Raises the duty of care from licensee to invitee

· Addie & Sons v. Dumbreck – D employed guards to protect the equipment but not to prevent trespassers BUT trespassers were warned not to enter the land. 
· Court ruled that even though the D created a risk there was no duty to the child because he was a trespasser. Used the traditional common law approach.

· Rowland v. Christian – D knew of a defect in her water faucet and didn’t warn P about it. He seriously injured his hand. P was a licensee and under the common law there is a duty to warn of hidden dangers except in CA, where the case took place.

· Court rejects the common law. Used the Rowland Factors instead.

· Rule: The duty you owe is reasonable care. Creates a duty to act when otherwise there would not be one. 

· ROWLAND FACTORS [policy reasons]

· Foreseeability of harm to P

· Degree of certainty that P suffered injury

· Closeness of connection between D’s conduct and injury suffered

· Moral blame

· Policy of preventing future harm (deterrence)

· Extend of burden on D

· Consequences to community on imposing duty

· Insurance (availability, cost, and prevalence) (look at both P and D)

· THREE RULES in U.S.

· Common Law (three divisions)

· Rowland Rule

· No distinction between invitees, licensees, and trespassers. (CA rule)

· Other laws adopted to limit duty to trespassers that are there for criminal purposes

· English Rule

· Invitees and Licensees are both owed duty of reasonable care. Two categories combined. (many states have adopted this rule)

· Trespassers are still not owed any duty of care just can’t be wanton or reckless.

II. BREACH
WAYS TO DEMONSTRATE BREACH OF BASIC DUTY OF REASONABLE CARE:

A.) Reasonable Person Standard

· Rule: A defendant breaches the duty of reasonable care when, judged from the perspective of a reasonable prudent person in defendant’s position, she fails to act with reasonable care to avoid a reasonably foreseeable risk to plaintiff.    [objective standard]

· Vaughan v. Menlove – D argued he used his best judgment and shouldn’t be liable.

· Personal best judgment is not a good standard. We want to incentivize everyone by holding them to a higher standard; a reasonable person standard. 

· Exceptions to the Reasonable Person Standard

· 1. Physically Disabled

· Fletcher v. City of Aberdeen – Negligent act was removing the barrier to the ditch in the street and failing to put it back. P (a blind man) falls in. City’s defense was that the majority of people would have seen the hole and not fallen in.

· Court says the city should have expected blind people to be walking on the street and should have used a standard of care that took those people into account.

· Still objective standard, but objective for person with same disability. 

· 2. Mentally Ill or Disabled

· Breunig v. American Family Insurance – D had prior hallucination episodes and while driving her car had an episode and intentionally crashed her car thinking she was Batman. D argued no negligence because no volitional act.

· P argues getting into the car while she knew she was susceptible to hallucinations was a volitional and negligent act. Court agrees, since she knew she was susceptible she was negligent. (If she didn’t know then no negligence.)

· RULE: Usually mental disability or illness is not a defense to negligence unless it defeats the voluntariness of the action.

· 3. Children

· Roberts v. Ring – D is very old, hard of sight, and driving. Negligent acts were failure to stop the car and hitting the P, not paying attention, and driving while knowing he has poor eyesight. D argues contributory negligence of P because ran into road. 

· Court holds boy to standard of care a person of his age would exercise (7 yo)

· RULE: No lowered standard of care of old people. They are held to a reasonable person standard.

· Rule: Young children held to reasonable standard of person their age. 

· Daniels v. Evans – The jury instruction was to treat the P (decedent) as a minor but the court said that was wrong and need to treat him like a reasonable adult because he was participating in an adult activity (riding a motorcycle). 

· RULE: Exception to the exception - Children/minors that participate in adult activities are held to a reasonable adult standard regardless of their age. 

· This is the rule because we want to protect everyone else since adult activities create higher risks for others and we want people to predict the behavior of people around them.

· RULE: If the child is the P, contributory negligence doesn’t bar the P from recovery. BUT if the child is the D and caused the harm, and the P is an innocent party, it is not fair to hold the D/child to a lower standard. 

· 4. Special Expertise or Knowledge

· Rule: Special expertise or knowledge raises the standard of care. 

· Engineers, doctors, lawyers, other professionals with licenses will be held to a higher standard of care.
B.) Calculus of Risk/Cost-Benefit Analysis
Rule: Must determine if the risk outweighs the benefit; if it does, the actor is negligent. 

· Blythe v. Birmingham Water Works – Issue is determining what was the legal standard of reasonable care. Potential negligent acts of D were failing to care for the pipes and whether the pipes were even suitable for the weather.
· It would be reasonable for the D to prepare the pipes for some weather fluctuations but not all. Weather in this case was extreme (very cold).

· If water co. held responsible may not be best for society as a whole. Easier for each homeowner to care for his/her pipes on property. 

· Eckert v. Long Island R.R. – Decedent was standing next to train tracks and notice kid playing on it with a train approaching. He jumped into the tracks and saved the child but he was killed. Ds claim contributory negligence.

· Court rules that P was not acting unreasonably because he was trying to save a life and it was compatible with a reasonable regard for his own safety.

· Moral Duty Analysis

· P owed duty of “important obligation” to child to rescue him from peril IF he could do so without incurring great danger to himself. 

· United States v. Carroll Towing – Issue was whether barge owner was contributorily negligent for not having a bargee on board. 

· The tug company expected that the barge company (D) would have a bargee on board during daylight hours. There was a contractual agreement that assured this so it was a reasonable expectation.

· In this case, the burdens of precaution were close to zero and the probability of harm was high. Thus, D was negligent. 

· The Hand Formula 

· Rule: When the B (burden of precautions) is less than P (probability of harm) x L (severity of harm), and no precautions were taken, the D was negligent.

· Rule: When the B (burden of precaution) is greater than or equal to P (probability of harm) x L (severity of harm), and no precautions were taken, the D was not negligent. 

· Cooley v. Public Service Co. – Power line broke and hit the telephone cable, which produced a loud sound and injured the P, who was on the telephone. D knew this could happen but did not take precautions to prevent it.

· Court says since burden of precautions was a lot of money and risk and severity of harm was low, the D was not negligent

· P has burden to show negligence and has to show there was a reasonable alternative but D has the best access to the information if there was a reasonable alternative. (issue)
C.) Custom

Rule: What is done by industries could be indicative of reasonable standard of care, but it is not dispositive. 

Custom = the usages, habits, and ordinary risks of a business/industry
· Titus v. Bradford – P claims D was negligent by using narrow-bodied car for wider cargo. D’s defense was that it was customary for railway companies to do that.
· The Pennsylvania Supreme Court ruled that custom was a complete defense. Here, ordinary care equated to reasonable care. 

· This rule locks in substandard practices and is overruled by TJ Hooper. 

· Hayhew v. Sullivan Mining – Miner/P fell through a hole and claimed D was negligent by not placing a barrier or warning around the hole. D’s defense was that it was industry custom.

· The court thinks the industry custom is not information that the jury should hear because it will bias the jury into thinking that something that is unreasonable is reasonable because it is custom. Custom not even considered in this case.

· * T.J. Hooper – P claimed D was negligent by not having a radio on board to be warned of a storm after the boat was destroyed in a storm. D claimed it was not custom for the ship owner to provide the radio.

· Court reasons that even if that was a custom, need to independently evaluate whether reasonable care was taken. Radios are cheap and can prevent catastrophes. Not having one is negligent.

· Some cautions are so imperative that their universal disregard will not excuse omission. 

· Majority/T.J. Hooper Rule – Custom provides important guidance but it’s not dispositive in the determination of negligence.

· Exception – If there is a K, custom may trump reasonable care if custom is what the parties expect. 
· Custom Questions
· What are the advantages of relying on custom to determine negligence?

· Can look to custom to find standard.

· Certainty, expertise, market knows best, judicial efficiency

· What are disadvantages of relying on custom?

· Time changes and relying on custom might not with rise to modern technology. 

· Does not give guidance on things that are out of ordinary of what custom usually applies to.

· Decrease innovation, problem of change, unreasonable, uncertainty

· Are there circumstances where custom is more or less useful?

· More useful where courts may not have expertise.

· Less useful in situations where it doesn’t give a clear rule. 
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· Exception to the Majority Custom Rule
· Rule: P must show that physician departed from generally recognized and accepted practices and procedures that would be followed by average/competent physician in D’s field.
· Medical Malpractice Rule

· General Rule is that Plaintiff must establish:

· (1) Medical norm for doctors in that specialty [duty]

· (2) Departure from that norm [breach]

· (3) Causation

· (4) Injury

· Policy Reason ( To encourage people to become doctors. This test protects them against unwarranted liability. Also, jury/judge doesn’t have same level of knowledge as medical professionals. 
· Two Schools Problem (What happens when you have two prevailing ides about medical malpractice?)

· 1) Must be advocated by considerable number of doctors, Or

· 2) Accepted by reputable, respected, and reasonable minority

· but, only 1) standard is accepted (maj. Rule)

· IF the doctor tells the patient that treatment is not customary but is an alternative accepted by respected minority and patient consents THEN doctor shielded from liability. 

· A. Medical Procedure 

· RULE: Usually, custom is the reasonable standard of care in medical field.

· Lama v. Boras – P underwent back surgery, which resulted in infection and sued for malpractice. Negligent acts were failure to provide proper conservative treatment, premature/improper discharge, negligent performance of surgery, and failure to provide management of the infection.

· The custom at the time of this case was to find an alternative to surgery and recommend bed rest. Since the D didn’t do that here, he was negligent.

· Bruen – Doctors are expected to learn about the national standard and follow that standard, regardless of the standard of their location.

· RULE: National Standard approach. Judge people by their practice and NOT their location. Hold them to the standard of their practice nationally.

· Helling v. Carey – Glaucoma case. P had glaucoma but was extremely rare given her age so Dr. didn’t test for it. She lost her vision. Court held D liable regardless of the custom. This is bad law but takeaway is customary practice develops in the shadow of the law (glaucoma tests still given to people under 40). 

· B. Informed Consent
· Rule: Standard is doctors must tell patients what a reasonable person would want to know. Custom informative but not dispositive. Failure to get informed consent could be battery/negligence. 

· Canterbury v. Spence – Negligent act is the Dr. failed to tell all of the risks involved in the surgical procedure to the P. 1% chance of paralysis but didn’t tell P who ended up paralyzed after falling out of bed due to no guardrails.

· RULE: Generally, doctors must disclose to patients in nontechnical terms as to what is at stake; the therapy alternatives open to him, the goals expected to be achieved, and the risks that may ensue from particular treatment and no treatment.
D.) Negligence Per Se
Rule: Some statutes set a standard for care and failing to conform to the statute can be conclusive evidence that there was negligence. The P must show…
· FIVE Elements:

· (1) Statute requires D to engage in certain conduct [duty]

· (2) D fails to conform [breach]

· (3) P is within the class of those for whom the statute was enacted

· (4) The statute was enacted to prevent injuries of the character which occurred; and

· (5) Failure to conform to the statute was the cause of injury [causation + harm]

· Excuses for Negligence Per Se:

· An actor’s violation of a statute is excused and not negligent if

· (a) The violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation;

· (b) The actor exercises reasonable care in attempting to comply with the statute;

· (c) The actor neither knows nor should know of the factual circumstances that render the statute applicable;

· (d) The actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or

· (e) The actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.

· Note: Enumerated excused are not the only excuses. Self-defense can be excuse, not knowing law isnt.

· Osborne v. McMasters – D, a drugstore clerk, sold a deadly poison without labeling it as poison. There is a statute that requires labeling of poison.

· Here, the P had a negligence per se claim AND a regular negligence claim. 

· Gorris v. Scott – P tried to recover damages when D failed to enclose sheep P shipped overseas. Animals were washed overboard and P claimed negligence under Contagious Disease Act. 

· Ct. ruled in favor of the D bc the Act was not created to protect P’s investment. Was created to prevent the spread of disease. 
· Tedla v. Ellman – P was walking on far right side of highway instead of left, which was the law by statute. Was hit by car. D argued P was contributorily negligent because they violated the statute.

· There was less traffic on the side of the road on which they walked, excuse (e) applied in this case. 

· Martin v. Herzog – P drove buggy without lights, got into an accident and died. D argued contributory negligence because violated statute. Violation of statute is dispositive of negligence.

· No lights was negligent BUT not shown it caused the harm. 

· Hypo – Speed limit is 25. You are going 28. Kid darts into street and you cant stop car and hit him. If you were going 25 mph you would have also hit him ( no causation, requirement not met, not negligence per se. (still could be negligence depending on the circumstances)
· Brown v. Shine – D/chiropractor did not have a license and performs surgery that leads to paralysis. P claims negligence per se since there was a statute requiring him to have a license.

· Causation issue ( Did the lack of license cause the injury? 

· No. He got reasonable medical treatment and the D didn’t do anything wrong besides not having a license. D not negligent based on negligent per se theory. 

· Dissent: He was negligent because licenses set standards of care. 
E.) Evidentiary Tool – Res Ipsa Loquitur
Rule: If the injury is one that does not occur in the absence of negligence, the burden of proof is shifted to the D to show he was not negligent. RIL allows a P to use circumstantial evidence because “the thing speaks for itself.” P may not even have access to proof. P has to show it was more likely than not the D’s fault. 

· Evidentiary tool used to infer negligence. “The thing speaks for itself.”

· Not a way for P to prove breach, P can win a case even if no direct evidence of acts to show accident. Circumstantial evidence OK to prove negligence. 

· Byrne v. Boadle – P was struck from falling barrel of flour and didn’t know what happened/who did it because it fell from above. Happened outside of the flour warehouse. P sued D (the warehouse) and argued that D must have done something wrong or unreasonable.

· Shifted the burden of proof to the D. D not has to prove that he didn’t do anything unreasonable or that it wasn’t him. 

· Burden shifts because more likely than not the injury was caused by D.

· P doesn’t have any access to proof so this is a good situation to shift the burden of proof. 

· Larson v. St. Francis Hotel – Chair thrown from window and injures P. P sues hotel claiming RIL. The hotel can’t control their guests and therefore no vicarious liability for them. The burden doesn’t shift. P still has a case of he can prove D was negligent but the burden of proof doesn’t shift.

· Requirements for Res Ipsa Loquitur (Prosser Statement):

· (1) The event must be of a kind which ordinarily does not occur in the absence of someone’s negligence, and

· (2) It must be caused by an agent or instrumentality within the exclusive control of the D, and

· (3) It must not be due to any voluntary action or contribution on part of the P.

· Ybarra v. Spangard – P had abdominal surgery and woke up with an injured shoulder. Was unconscious so didn’t know how it happened or who did it. Sued the hospital, nurses, doctors, and anesthesiologist. Even though all of the Ds could not be grouped together (based on Prosser test) the court allowed the P to use RIL.

· There is an information disconnect; D has all of the info, P doesn’t.

· Might be a conspiracy of silence BUT holding all of them liable the truth is more likely to come out. 

· Takeaway: Expanded the rule by allowing the P to point to the Ds collectively in control. 

III. CAUSATION

Rule: In order for the D to be liable, P must show the D’s act was the but-for cause and proximate cause of the harm. 

TWO TYPES OF CAUSATION

(1) Cause-in-fact
a. Factual/actual/but-for cause
(2) Proximate Cause (a.k.a. Legal cause)

a. This is a policy question. Will we attach liability? Or was the harm that followed from the negligent act too attenuated for the act to be liable. 

1.) Cause-in-fact
· But-For Test

· Rule: The jury must find the following by a preponderance of the evidence:

“But for D’s tortious conduct [or P’s negligence – for contributory negligence purposes], the injury would not have occurred.”

· Restatement Factual Cause

· Rule: Tortious conduct must be a factual cause of physical harm for liability to be imposed. Conduct is a factual cause of harm when the harm would not have occurred absent the conduct. 
· Focus on causation and NOT correlation.

· NY Central R.R. v. Grimstad – Captain of a barge fell into the water and couldn’t swim. Wife sues for his death because there were no life vests or buoys on board to save him. Court says D was negligent to not have the life preservers on board but there is a causation problem.
· Court said the P had to prove that having the buoy would have more likely than not saved the man’s life. He already drowned before the wife got back to him to throw the fishing line. Problems in this ruling. (May have been able to find the buoys quicker, not addressed)

· Takeaway: How do we know that the fact he couldn’t swim was the cause of his death and not the lack of buoys?

· Zuchowicz v. United States – Woman/P was prescribed an overdose of a medicine (2x the max amount) and died. Alleged negligence was the amount prescribed. Duty and breach automatically satisfied here (custom standard). Was the negligence the cause of her death?

· The overdose must be the cause of the death and not just taking the medicine for D to be liable. P produced expert testimony that showed it was the overdose that caused her death. Burden shifted to D to prove that overdose wasn’t cause. 

· Herskovits v. Group Health Cooperative – Lost chance case. P had lung cancer when he went to the D and they failed to diagnose it. At that time he had less than a 50% chance of survival. Issue – P was more likely to die than not, can they still recover?

· Court says yes but limits scope of the damages. Here, court allowed P to recover medical costs and for lost wages but not for lost chance of their life.

· Other courts allow compensation for lost chance. For example, if life is worth $1 million and lost a 14% chance to live, D would owe them $140K.

· Takeaway: The question that needs to be asked is “Did the negligence deprive the P of an opportunity to live longer?” or “cost them additional medical fees?” If yes, the harm is not the death, it’s the loss of chance of survival or additional out of pocket expenses.

· Lost chance not applied outside of medical field.**

· Multiple Cause Cases…

· RULE: If multiple acts occur, each of which alone would have been a factual cause of physical harm at the same time in the absence of the other act(s), each act is regarded as factual cause of harm. 

· Kingston v. Chicago & N.W. Ry. – Fires from source A (RR company) and source B (unknown negligent person) arrive simultaneously and burns down P’s house. The but-for test doesn’t work here. 

· Joint and severable liability.

· IF source B was lightning and not another negligent person then the RR would not be liable because cant hold the natural cause liable. 

· Rule: If source A got there first and destroyed the house completely, then source B cannot be liable. 

· Summers v Tice – P and 2 Ds were quail hunting. Both Ds shot negligently at P and he was injured. Here, Kingston rule doesn’t apply because it was not A and B, it was A or B. 

· The court groups them both together and says it is 100% certain that it was one of them, there is an injured party and uses a corrective justice approach. 50% chance each person caused it.

· If there were 3 or 4 Ds this would NOT work in some jdx. Less likely than 50% that each person was the cause. 

· The Restatement and other jdxs will still let you group them for the policy reasons discussed in class. (P is innocent actor, Ds more able to figure out cause)

· RULE: Factual Cause and Burden of Proof (Restatement)

· When the P sues all of multiple actors and proves that each engaged in tortious conduct that exposed P to a risk of physical harm and that the tortious conduct of one or more of them caused the P’s harm but the P cannot reasonably be expected to prove which actor caused the harm, the burden of proof, including both production and persuasion, on factual causation shifts to the Ds.
· Market Share Liability

· (1) All named Ds are potential tortfeasors

· (2) Alleged products of all tortfeasors are fungible (i.e. share same properties, materially identical)

· (3) P, through no fault of her own, cannot identify which D caused the injury

· (4) P brings in as Ds those representing a substantial market share. 

· Sindell Case – Market share liability applied. Very unique case. The disease the pill caused was a unique disease that could have only been caused by taking that pill.

· Not a universal rule. Didn’t work in asbestos cases. 

· Factual Cause/Cause-in-fact Summary

· 1. Negligent act was necessary cause of harm

· 2. Negligent act was sufficient to cause harm. Multiple causes in which either act is sufficient to cause

· 3. Alternative causes – legal fudge where one or another act was cause of harm (Summers)

· Tests that can be used:

· 1. Substantial Factor Test (CA)

· Restatement defines the word substantial as: “denoting the fact the D’s conduct has such an effect in producing the harm as to lead reasonable men to regard it as a cause, using that word in the popular sense, in which there always lurks the idea of responsibility…”

· 2. Joint and Several Liability – Full recovery permitted from all Ds regardless of percentage blame. Availability of contribution between Ds. (Responsibility falls on Ds to determine who is most at fault)

· 3. Market Share Liability – Legal fiction where no proof that D was cause. Liability based on market share. 

· Intervening criminal activity breaks the chain of causation “unless the actor at the time of his negligent conduct realized or should have realized the likelihood that such a situation might be created, and that a third person might avail himself of the opportunity to commit such a tort or crime.”

· An unforeseeable criminal act will always break the chain of causation but a foreseeable one will not. 

2.) Proximate Cause

Sometimes called “limits on scope of liability.”

· THREE MAIN WAYS OF THINKING ABOUT PROX. CAUSE
· (1) Directness Test (In re Polemis)

· (2) Foreseeability Test

· (a) Foreseeability of Plaintiff (Palsgraf)

· (b) Foreseeability of harm (Wagon Mound)

· (3) Risk Test (Restatement)

· (1) Directness Test
· Rule: The act must be the direct cause of the harm for there to be liability, cannot be a remote cause. Must be close in time and space without an intervening cause. 
· Ryan v. N.Y. Central R.R. – RR sparks lead to RR woodshed fire, which leads to P’s house catching on fire. Court determined RR was negligent and was the actual cause of the fire to P’s house. But are they the proximate cause and should they be liable?

· The court says no because it was too remote. Under the logic of the case, P would only win if it was the first structure that caught on fire. 

· Reason may be because RR can’t insure the houses next to the RR, the owners have to do it.

· NO state has adopted this. Only applies to urban fires in New York.

· In re Polemis – Cargo on ship that contained flammable gas. D dropped heavy plank of wood that sparked and caused an explosion, which destroyed the boat. Issue is whether the damages are too remote for the D to be liable.

· Court says not too remote and the D is liable. Uses the directness test and the falling of the plank directly caused the explosion.

· Doesn’t use the foreseeability test. 

· (2) Foreseeability
· Rule: The plaintiff and the type of harm must be foreseeable to satisfy the foreseeability test. 
· Foreseeable Plaintiff
· Palsgraf v. Long Island RR – D negligently helped passenger onto the train after it began moving and the passenger had a package of fireworks in his arms. The package fell and exploded and caused scales to fall onto P.

· Even though the D’s negligent act was the cause in fact, the court does not hold the D liable to the P because the D’s negligent act was towards a third party. P was not a foreseeable plaintiff because she was far away and not in the “zone of danger.”

· Foreseeable Harm

· Wagon Mound – D’s negligently discharged oil from their ship into Sydney harbor and wind carried the oil to P’s wharf. The wharf was destroyed by fire. The wharf was a foreseeable plaintiff. Was the harm foreseeable?

· Since the engineer on the D’s boat should have known the oil was flammable, the harm was foreseeable. 

· Type of harm is different from extent of harm.

· Foreseeability of extent of harm is irrelevant. What matters is the type of harm.

· Courts tend to favor the Foreseeability Test over the Directness Test.

· Requires foreseeability of both the plaintiff and the type of harm.

· Need to brainstorm all negligent acts first to know who the foreseeable Ps could be. 

· (3) Risk Test

· Restatement (Third) Section 29

· Limitations on Liability for Tortious Conduct “Risk Test”

· RULE: An actor is not liable for harm different from the harms whose risks made the actor’s conduct tortious. [speeding car but tree falls on top example]

AFFIRMATIVE DEFENSES TO NEGLIGENCE

I. CONTRIBUTORY NEGLIGENCE

Rule: Contributory Negligence is “running an unreasonable risk of harm to one’s self.”

Possible Rules Regarding Contributory Negligence

1. Plaintiff’s negligence could bar recovery [Minority rule]

2. Plaintiff’s negligence could affect the amount of recovery [Modern Majority Rule]

3. Plaintiff’s negligence could be considered irrelevant to the issue of her recovery. [Minority rule]

Majority Rule: Plaintiff’s negligence could affect the amount of recovery (comparative fault)

· Butterfield v. Forrester – P was riding his horse extremely fast down the road and D put a pole that obstructed the road. P didn’t see the pole, crashed into it, and was injured. Witnesses said that if P wasn’t riding so fast he would have seen the pole and could have avoided it.
· D needs to make the prima facie case for contributory negligence. Also needs to show duty, breach, causation, harm. 

· One person’s negligence does not excuse another person not using ordinary care

· Gyerman v. U.S. Lines Co. – P informed a supervisor, not his personal supervisor, about a danger/risk of harm. He continued to work and was injured. D claimed he was contributorily negligent by not informing his personal supervisor. Would that have made a difference?

· Takeaway: Need to establish causation in contributory negligence claims. 

· Limits to Contributory Negligence:

· (1) D needs to prove negligence (prima facie) case on P

· (2) Emergency doctrine

· Rule: Being unreasonable if you’re saving a life is OK. 

· (3) Last clear chance

· Rule: The party who has the last clear opportunity to avoid the accident, notwithstanding the negligence of his opponent, is considered solely responsible for it. 

· (4) Does not apply to intentional torts

· (5) Does not apply to willful and wanton acts by the D

· Fuller v. Illinois Central R.R. – Train was speeding and an elderly man was crossing the tracks. Train saw him but didn’t stop and killed him. D won in lower court because P was negligent for not looking for the train before crossing. However, D was negligent by speeding, not sounding the whistle, and not braking because he could have stopped in time to not kill him. 

· Argument that P shouldn’t lose is because D had the last opportunity to avoid the accident but didn’t (last clear chance). P wins. 

· Utilitarian – want to encourage people to prevent harm when they can. 

COMPARATIVE FAULT

Pure – Apportion by the percentage of fault

Modified – If P’s fault is greater than 50%, contributory negligence is a complete defense for D. Reverts back to the traditional rule. 

· There is a mix between traditional, pure, and modified throughout the US. Vast majority adopts one form of comparative fault though.

· CA adopts Pure Comparative Fault

· Courts adopt Pure

· Legislatures tend to adopt Modified system

( Assumption of Risk gets folded into Comparative Fault in a court system that adopts Comparative Fault.  Appears as Primary assumption of risk and Secondary assumption of risk. 

II. ASSUMPTION OF RISK

General Idea: P appreciated the risk but undertook the activity anyway.

· Traditionally viewed as a complete defense to negligence. (Not modern view)
· Explicit (signed K) v. Implicit assumption of risk

· Explicit Assumption of Risk

· Similar to explicit consent

· Governed by K principles and law

· Public policy limits (including unconscionability)

· Explicit Assumption of Risk – Public Policy Considerations

· Non-exclusive factors to consider include

· 1. Clarity of waiver/AOR

· 2. Importance of service/good to individual

· 3. Availability of alternative options

· 4. Severity of danger

· Implicit Assumption of Risk

· Traditional Rule

· (1) P had specific knowledge of the risk,

· (2) P appreciated the nature of the risk, and

· (3) P voluntarily proceeded.

· Lamson v. American Axe – D installed axe racks that were less safe than previous ones and P complained. After P complained and D said he would not do anything about it, P continued to work thee and was injured. P sued D. D argues assumption of risk.

· Court said that when P decided to continue working after knowing the risk he assumed the risk. D not liable at all.

· Implied assumption of risk here by P’s actions. 

· Murphy v. Steeplechase Amusement Co. – P and some friends watched a ride at an amusement park and then all decided to go on it. P fell and hurt his leg and sued the park. Park argued assumption of risk. P saw the other riders falling and knew that was a possibility and decided to ride it anyways.

· Implied assumption of risk.

· What happens to Assumption of Risk in the Comparative Fault world?

· AOR is broken up into two categories:

· (1) No duty [primary assumption of risk]

· No duty for D to take reasonable care. Must act recklessly/intentionally for there to be COA. 

· Inherent risks are always in primary assumption of risk cases

· (2) Contributory negligence [secondary assumption of risk]

· P knows the risk, appreciates the nature of the risk, and voluntarily proceeds. 

· Knight v. Jewett – P took part in a touch football game with D. D was aggressive and P told him to stop or she would stop playing. D knocks P over, injured her pinky, and she has to have it amputated. 

· Court says when you are a co-participant in a physical game you assume the risk of other players being negligent and acting unreasonably. Primary assumption of risk case.

· Kahn v. East Union High School District – P alleges D breached duty of care to her by forcing her to dive into a shallow pool when he knew she feared doing so and didn’t know how. 

· Court says this is a primary assumption of risk case and the couch didn’t owe a duty to act reasonably. 

Existential Crisis in Assumption of Risk:
· Primary is really a question of duty (whether D owed duty to P at all)

· Secondary is really a question of contributory negligence (P perceiving risk and reasonably/unreasonably proceeding)
· Reasonably proceeded ( No contributory negligence 
· BUT, term assumption of risk continues to be used

· Firefighter’s Rule – Firefighters cannot sue people who negligently started a fire if they are injured. If it were started recklessly or intentionally, the firefighters may be able to sue. [Primary Implied Assumption of Risk]

· Veterinarian Rule – Inherent risk that animals might bite you and the owners don’t have the duty to take reasonable care [Primary Implied Assumption of Risk]

· Being hit by a golf ball on a golf course [Primary Implied Assumption of Risk]
III. STRICT LIABILITY

History of Strict Liability

· Rylands v. Fletcher
· D built a reservoir that flooded P’s land.

· Rule: If a person brings or accumulates on his land a thing, which if it escaped may cause damage to his neighbor, he does so at his own peril. If it does escape and cause damage he is responsible, however careful he may have been, and whatever precautions he may have taken to prevent the damage. 
· Liable regardless of reasonableness.

MODERN RULES OF STRICT LIABILITY

(1) (Vicarious Liability) – “Respondeat Superior”

(2) Fire

(3) Animals

(4) Ultra-hazardous or Abnormally Hazardous Activities

(5) Products Liability

(6) (Nuisance)

1. Vicarious Liability

· Still judged by negligence of the employee or third person.

· Exception to Vicarious Liability = “Frolic and Detour”

· Independent contractors are not employees so vicarious liability does not automatically attach.

· Need to ask TWO QUESTIONS:

· Can the person direct and control the contractor?

· Did the D who hired the independent contractor gain a benefit from their work?

· Why should we have such a rule of Vicarious Liability?

· We want to encourage employers to train and supervise their employees and to carefully hire their employees.

· This is an instance in which it might be difficult to prove the employer’s negligence because it would be hard for P to get access to the information.

· Strict liability to a party with deeper pockets – cost spreading. Can spread loss over customers. 

2. Fire

· Rule: If you intentionally start a fire and it unintentionally spreads, you are strictly liable.
· i.e. camp fires

· Rule: If you intentionally start a fire and you INTEND for it to spread, you don’t need strict liability, you are in intentional tort land.

3. Animals

· The type of animal matters and they fall into different categories.

· (1) Livestock

· Cows, chickens, pigs, etc.

· Traditional Common Law Rule: Owner is responsible for the animal and any damage they cause if they escape.

· Altered Common Law Rule in Western States: Neighbors have to “fence out” cattle, as opposed to owners having to fence them in.

· (2) Domesticated Pets

· Dogs and cats – tame animals

· Gehrts v. Batteen

· P asked if she could pet D’s dog. Dog bit P in the face. No known dangerous propensity

· Common Law Rule: Pets are governed by the negligence standard, unless the owner knew or should have known about the dangerous propensities of the animal, then it is a strict liability standard.

· Many jdxs have changed this rule.

· CA Rule: Strict liability without regard to dangerous propensities if person injured while in a public space or lawfully in a private space. (owner at fault) Exception if person is taunting the animal. 

· Why strict liability for dog bites when known dangerous dog?

· Dangerous dog is analogous to dynamite – no matter how reasonable you are, still dangerous. 

· Administerability argument in favor of the CA Rule. Clear and easy to apply. Keeps it out of the justice system and owner has to pay.

· You have the benefit of having your dog but dogs can be inherently dangerous so you are strictly liable. 

· Owner is least cost avoider AND has the information if whether the dog is dangerous or not (like experts while using dynamite)
· (3) Wild Animals

· First need to determine whether the animal is ferocious by nature or tame by nature. 

· Needs to be ferocious to have strict liability.

· If deer are generally tame, but you have a ferocious one, will be judged individually

· Rule: Vast majority of jurisdictions exclude Zoos from strict liability for attacks be ferocious animals. If you go to the zoo you assume the risk of ferocious animals. Also, states do this for policy reasons.

4. Ultra-Hazardous or Abnormally Hazardous Activities
· Spano v. Perini Corp.

· The D wasn’t necessarily a wrongdoer here because he used dynamite in a way that was safest as possible but he still caused injury to the P, who is an innocent party. Between the two, it is more fair to have the person that acted and caused injury to pay than the person who did nothing at all and was injured. 

· Unjust Enrichment – The person that gains the benefit should also bear the cost, if not he is unjustly enriched. 

· Both parties get to use their property as they please but one cant use their property in such a way that damages the other’s property. 

· Rule: One who engages in blasting must assume responsibility and be liable without fault for injury he causes to neighboring property

· Reasons for using strict liability:

· Because it is an inherently dangerous activity, there is no way to make it safer so we can deter people from doing it by making it strict liability.

· Deterrence of the activity

· May be difficult to prove negligence if it was a blasting incident because all of the evidence would have been destroyed. 

· Suppose you are using dynamite and you know its strict liability – what would you do?

· Use Hand Formula/Cost benefit analysis

· From a utilitarian standpoint we get more value to society by allowing the activity but holding the actors liable if any injury occurs.

· Promote construction of towns/cities and improvement of properties. 

· Restatement (Third)

· Abnormally dangerous activities

· (A) A Defendant who carries on an abnormally dangerous activity is subject to liability for physical harm resulting from the activity.

· (B) An activity is abnormally dangerous if

· The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and

· The activity is not one of common usage. 

· Indiana Harbor Belt RR v. American Cyanamid Co.

· D was transporting a dangerous chemical through a heavily populated city. The chemical leaked due to insufficient care of the tank.

· Posner didn’t believe the transporting was a dangerous activity because it was common. 

· Did a CBA and it was valuable to society to transport the material and didn’t want to deter the activity. Therefore, didn’t classify it an abnormally dangerous activity. 

5. Products Liability
(1) Manufacturing Defects
a. Strict Liability Standard
(2) Design Defects

a. Negligence Standard

(3) Warning Defects – Failure to warn or inadequate warnings

a. Negligence Standard

Note: Can sue the manufacturer, distributor, or retailer of the product.

A.  Manufacturing Defects

· Escola v. Coca Cola

· P seriously injured her hand while stocking bottles of Coke because one exploded in her hand.

· Over-pressurized bottle would deviate from standard and be a manufacturing defect.

· (not argued in this case but glass too thin would be a design defect)

· Pouncey v. Ford

· P’s theory was he was injured from the fan belt because there was something effective about the metal used.

· If jury believed P, it would be a manufacturing defect. 

· Seller v. Sears

· A fire destroyed P’s home and P sued her fridge manufacturer alleging it caused the fire.

· There was an issue as to whether the fire began in the fridge or from the stove. 

· Why should we have Strict Liability for Manufacturing Defects?

· A reasonableness standard would be hard for P to prove, the information about whether D was reasonable wouldn’t be readily available to P.

· Manufacturer is the least cost avoider – makes sense to have them be liable for defects

· Loss spreading – The consumer would suffer a great loss, whereas the manufacturer can spread that loss across its customers by raising the price.

· Encourage the development of safe products. (Manufacturer will do the CBA anyways so may be the same result without the strict liability standard.)

· Fairness/Corrective Justice – The manufacturer created the product not the P, should take responsibility for the injury because without the product the P would have never been injured

· Restatement (Third) Products Liability - Circumstantial Evidence

· It may be inferred that the harm sustained by the Plaintiff was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the Plaintiff:

· Was of a kind that ordinarily occurs as a result of a product defect; and

· Was not, in the particular case, solely the result of causes other then product defect existing at the time of sale or distribution. 

B.  Design Defects

· Most jurisdictions do not look at design defects with a strict liability standard nowadays

· Traditionally, however, they were.

· Exceptions

· No liability if the defect was “open and obvious”
· No defect if product caused injury when not used for “intended use”
· No defect if product was “altered” by customer

· Three current dominant tests:

· (1) Reasonable Expectations Test

· (2) Alternative Designs Test (Cost-benefit test)

· (3) Hybrid Test (both above)

· Before you apply any of the three tests you have not determine what the intended use of the product was

· VW. V. Young

· P was rear-ended and was hurled into the front of her car and seriously injured. P claimed the seat was unreasonably vulnerable to separation from the floor upon collision.

· Court concludes it revolves around foreseeability:

· Young Rule:

· “An automobile manufacturer is liable for a defect in design in which the manufacturer could have reasonably foreseen would cause or enhance injuries on impact, which is not patent or obvious to the user, and which in fact leads to or enhances injuries in an automobile collision.”

· Restatement Rule:

· Defines unreasonably dangerous as “dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.”

· This is the consumer’s expectations test. 

· Takeaway: Cars need to be crashworthy. Needs to meet consumer’s reasonable expectations of safety.
· Not determined under Strict Liability, determined by what a reasonable customer would expect

· Barker v. Lull Engineering

· P injured while operating a high-lift loader

· The court ultimately takes an approach that considers (1) inherent danger of the product and (2) consumer’s expectations.

· Barker Rule:

· A product is defective in design either

· (1) If the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner; or

· (2) If in light of the relevant factors, the benefits of the challenged design do not outweigh the risk of danger inherent in such design. 

· Barker’s Consumer’s Expectations Test:

· A product is defective in design if the product “fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.”

· Barker’s Risk Utility Test:

· When determining whether risk of danger inherent in the design outweighs the benefits of such design, consider the following factors:

· (1) The gravity of the danger posed by the challenged design

· (2) The likelihood that such danger would occur

· (3) The financial cost of improved design

· (4) Adverse consequences to the product and consumer that would result from alternative design

· Gravity of danger and likelihood of it occurring

· Will it cost more?

· Are there downsides to the alternative?

· Restatement (Third) Products Liability
· A product is…

· “defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design … and the omission of the alternative design renders the product not reasonably safe.”
· Restatement (Third) Factors for Considering Reasonableness of Alternative Designs
· (1) the magnitude and probability of the foreseeable risks of harm

· (2) the instructions and warnings accompanying the product

· (3) the nature and strength of consumer expectations regarding the product, including expectations arising from product portrayal and marketing. 

· (4) The relative advantages and disadvantages of the product as designed and as it alternatively could have been designed may also be considered. 

· (5) The likely effects of the alternative design on production costs; the effects of the alternative design on product longevity, maintenance, repair, and aesthetics; and the range of consumer choice. 
· Linegar v. Armour of America

· Decedent work a “contour” bullet proof vest instead of a “wrap around”

· Contour was cheaper, easier to move in, kept cops cooler

· Died when shot in area the vest didn’t protect

· IF the D was not allowed to sell the contour vest, which was cheaper, then only expensive vests on the market ( Less vests available to the officers ( officers not wearing vest at all

· Much safer for officer to wear contour vest instead of no vest at all 

· Upper Court reversed lower court ruling and found for D. Decedent knew the vest didn’t cover his side and therefore could not reasonably expect it to protect him there.

· Similar case is the Muskin case:

· Above ground pool with vinyl bottom that was “slippery” and exacerbated P’s injury.

· All other above ground pools used the same material for bottom.

· Negligence/Reasonableness Standard used for Design Defect cases.

· If the design is defective because it didn’t meet customer’s reasonable expectations or after CBA test the design risk doesn’t outweigh the benefits, then the D is liable. Can use all of the tools available in negligence suit (i.e. custom, negligence per se, etc.)

C. Warning Defects

· Failure to warn or inadequacy of warning

· Issues

· What the person would have understood and done if they had been given a warning. Would it have changed anything?

· What risks do there need to be warnings for?

· Restatement (Third)

· A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe. 

· THREE QUESTIONS TO ASK:

· (1) Was a warning necessary?

· (2) Was the warning adequate?

· (3) Would an adequate warning have made a difference? (Causation)

· MacDonald v. Ortho

· P suffered a stroke as a result of a blood clot from taking birth control pills

· P actually read the insert and it didn’t say anything about stoke. Did say blood clot and death

· Causation Issue

· If had been told about the risk of stroke, would she make a different choice?

· She said yes

· With BC, the patient makes more of an active choice about which pill to take. Thus, the manufacturer has a DIRECT obligation to communicate the warnings to the patient (cant rely on the doctor to do it)

· Rule: The duty of the manufacturer to the consumer is that they have to tell them what a reasonable person would want to know. 

· We have to know what a reasonable person would understand by that warning, and how they would react to that warning. 

Affirmative Defenses to Products Liability

(1) Contributory Negligence
a. Knew there was flammable gas but lit a cigarette anyways
(2) Assumption of Risk

(3) Misuse – Alteration or Not intended use

(4) Preemption

a. Where the Federal Government stepped in to regulate a particular product. May preempt and prevent any state tort action.

i. Federal Statute that EXPRESSLY says state tort law cannot apply in this area.

DEFENSES TO STRICT LIABILITY
(1) Attack the Prima Facie Case
a. [EX] causation – harm must be within the scope of what makes the activity abnormally dangerous (Minx case)
(2) Contributory Negligence

a. Some courts allow contributory negligence and assumption of risk; some only allow AOR (contributory negligence is folded into CN)

(3) Assumption of Risk
IV.  PRIVACY TORTS

More similar to the dignitary harms like assault, battery, IIED

History

J.D. Salinger

· Biographers published his letters

· He sued under copyright law, used copyright law to enforce his privacy interests

Right to Privacy – “The right to be let alone”

Roberson v. Rochester Folding Box Co.

· Her photo was used as an advertisement for flour (without her permission)
· Majority said she didn’t have the right to control the dissemination of her image because it was public

· The court was concerned about where to draw the line

· Dissent: Argued there was a right to control your name and likeness

· Roberson was later overturned by a statute

Types of Privacy Torts (Prosser)

(1) Intrusion upon seclusion

(2) Disclosure of private facts

(3) False Light

(4) Appropriation of name or likeness for (commercial or other) advantage [a.k.a. right of publicity]

I. Intrusion Upon Seclusion
“One who intentionally intrudes, physically or otherwise, upon the solitude of another, or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person.”

Intrusion Elements

(1) Intentional intrusion

(2) On seclusion; and 

(3) Intrusion would be Highly offensive to a reasonable person

Nader v. General Motors Co.

· Alleged acts of intrusion
· Interviewed his friends (NO)

· Kept him under surveillance

· Issue – can you intrude in a public space? This court says you can. 

· Intrusion of personal “bubble space” - If they were close enough to see the denominations of the bills he got at the bank, that is too close and would be an intrusion

· Usually, however, following people in public does not qualify as intrusion. 

· Accosted by women (NO)

· Harassing phone calls (NO)

· Tapped his telephone (YES)

· Eavesdropping and wire tapping is an intrusion upon seclusion (electronic)
· Nader wouldn’t have succeeded in an IIED claim because he didn’t suffer severe emotional distress

· Why we want other means of asserting rights against privacy

II.  Publication of Private Facts
One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy if the matter publicized is of a kind that:

(a) Would be highly offensive to a reasonable person, and

(b) Is not of legitimate public concern [sometimes…]

Elements of Publication of Private Facts

(1) Publication or Publicity of
(2) Private information

(3) The publication of such matter would be highly offensive to a reasonable person; and

(4) The matter is not of legitimate public concern (i.e. is not newsworthy)

Sidis v. F-R Publishing Corp.

· D published an interview with him when he was an adult (he was a child prodigy)

· P sued for publication of private facts

· Why is the information here not private?
· He consented to the interview with the New Yorker
· Also, there was a newsworthy defense because he was a legitimate public figure

· Also, not clear it was highly offensive

III.  False Light
Defamation v. False Light

· Public Figure – Defamation only applies if the publisher knew of the falsity of the information
· Private figure – Defamation applies if there is a falsity published
· In order to make a defamation case or a false light case, you need to prove that the information is false

· The false statement must actually be disparaging

Elements of False Light Privacy Tort

A defendant is liable for false light if D:

(1) Places a person in false light;

(2) That is highly offensive to reasonable person and

(3) Acted with knowledge or reckless disregard of falsity [at least as to public or quasi-public figures]; and

(4) Defendant published/publicizes the misinformation
Time, Inc. v. Hill

· Family was held up, was on TV, became a news sensation

· There was a play about it with Humphrey Bogart

· The magazine had an article about the play and published some falsities (said girl sexually assaulted but actually wasn’t) (said dad was heroic but was not)

· Neither of these claims were disparaging

· So, sued under False Light because lower standard of “offensive” rather than disparaging

· Court said the D didn’t have a reckless disregard for the falsity of the story (held to a public figure standard)

IV.  Misappropriation of Name and Likeness

Restatement (Second) Torts.  
§652C. Appropriation of Name or Likeness
One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy.
Restatement (Third). Unfair Competition. 
§ 46.  Appropriation of the Commercial Value of Person’s Identity: The Right of Publicity
One who appropriates the commercial value of a person’s identity by using without consent the person’s name, likeness, or other indicia of identity for purposes of trade is subject to liability …
Doe (Twist) v. TCI Cablevision

· Minor Issue: Does the right of publicity even cover comic books? (its expressive/art)

· Missouri Supreme Courts said yes but other states say no
· Bigger Issue: First Amendment defense

· Under CA courts this use would have probably been deemed protected because of the “transformative test” since the character didn’t even look like the P. 

· However, in marketing the comic book, the D aimed it towards NHL fans and used Tony’s real picture.

· The Miss. Court was lead to believe that the reason Tony’s name appeared in the comic book was for monetary exploitative purposes and not for expressive purposes. 

· [Rothman still thinks the First Amendment protected the use]

White v. Samsung

· Robot used in a Samsung commercial that looked like Vana White (wheel of fortune lady)
· White argued that her persona was used without her permission

· Court rejected a first Amendment defense because it was commercial speech (not expressive like Twist case)
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