INTENTIONAL TORTS

Intentionally Inflicted Harm
I. EACH TORT REQUIRES PROOF OF 3 ELEMENTS:
a. Requirement of an ACT
i. Act: a voluntary contraction of muscles and a manifestation of the actors will
ii. Sullivan v. Atlantic Federal Savings & Loan Association
1. D refused to provide security guards to protect the bank and its employees after employee (P) was threated in a robbery
2. Same robber returned and shot and killed P
3. Does a failure to act constitute an intentional tort?  NO
iii. Bystander has NO duty to act for protection of others
1. The fact that a person realizes or should realize that action on his part is necessary for another’s protection does not in itself impose upon him a duty to take such action
iv. Act must be causally linked to the injury 
b. Requirement of INTENT
c. Requirement of LEGALLY RECOGNIZED INJURY
Intentional Torts involving Personal Injuries
II. BATTERY (Contact Must Occur)
a. The elements of battery are:
i. D ACTS

ii. With INTENT TO CAUSE harmful or offensive contact with the person of another or a 3rd person, or APPREHENSION OF IMMEDIATE HARMFUL OR OFFENSIVE contact, and
iii. A HARMFUL OR OFFENSIVE CONTACT with the person of another RESULTS
1. UNLESS PRIVILEGED BY CONSENT (or another privilege)
b. Contact
i. Does not have to be direct
ii. Does not have to cause physical injury
iii. Contact can be with objects closely associated to one’s body
iv. Extension of body – waiter grabs plate while saying racist comments
1. Generally- snatching anything from P’s hand or touching anything connected with his person if done in an offensive manner
2. Can be without physical touching of skin
c. Vosburg v. Putney
i. Rule: intent element does not have to be an intent to cause harm, just an intent to do the act which results in harmful or offensive contact
ii. D kicked P during school unlawfully in classroom during school hours.  Jury found D did not intend to do any harm to P.  P lost use of his limb because D’s kick re-aggravated a previous injury.
iii. Legal standard: does not need to “intend to kick” but need “intent to contact/touch” to satisfy rule.  Wrongdoer is liable for wrongful act whether or not it was foreseeable
iv. D is liable if intentionally touched P, regardless of intent (to hurt or help)
v. Thin Skull Rule
1. P will be fully compensated for their losses even where damages arising out of their predisposing condition were not foreseeable to D’s susceptibility
2. Unforeseeable Consequences
vi. Certain kinds of contact are normal in society
1. Implied License: if this happened on the playground, it would not be battery because by the implied license of the playground, it is normal to touch/play/contact
vii. Hypo: Daffy chewing at lunch and food falls on you – battery?
1. Act: chewing, Intent: No, Contact: No, implied license of food court
d. Transferred Intent: A tries to hit B, but hits C instead.  A’s intent to hit B is transferred to C
i. Hall v. McBryde: group of youths drove by and began shooting at D’s house.  D took a gun and fired back at the car, hitting P who lived next door and was not involved in the altercation.  On appeal, found intent satisfied because D intended the firing.
ii. Bystander: If D struck A’s head with glass bottle and a piece hit B = no transferred intent
iii. Hypo: Old lady swung her purse and hit car, airbags deployed injuring driver – battery?
1. Act: swung purse, Intent: No, no intent to contact person, only the car
e. Garratt v. Dailey
i. D, a 5-year-old child, pulled chair from P just as she was about to sit, causing her to fall and break her hip
ii. Rule: if actor knows with substantial certainty that a contact or apprehension will result, even if they did not intend the harm, they are liable for the injuries.  Intent is satisfied with Knowledge with Substantial Certainty
1. P had to prove that D knew with substantial certainty that P would attempt to sit down where the chair had been.  Without this knowledge, there would be nothing wrongful about D’s act in moving the chair
iii. Infant can be held liable for battery if they possess the capacity to know with substantial certainty
f. Standard of care imposed on participants in sporting events
i. Courts adopted “reckless disregard of safety” standard of care
1. Duty to avoid recklessly disregarding the safety of other players
2. Incentive argument for D “no duty rule”: sports participants would behave better
3. Disincentive argument: players will play less competitively
4. Incentive argument: increasing overall social utility – future oriented
g. Mcguire v. Almy
i. Rule: an insane person is liable for his intentional torts, if capable of entertaining intent
ii. P, a registered nurse, was hired to take care of D.  D was an insane person who hit P
iii. When a person does intentional damage to the person or property of another, he is liable for that damage, regardless of his mental capacity
iv. General Rule in Torts: insanity is not a defense
v. Doing something that will possibly subject you to danger of contact does not constitute consent to battery
vi. Policy Arguments:
1. Insanity is a defense
a. Moral argument: liability should rest upon fault; an insane person is not morally blameworthy so he should not have to pay
2. Insanity is not a defense
a. Moral argument: person who causes the harm should pay (insane person), insane person who has money should not be able to shift losses, unjust enrichment
b. Incentive argument: if insane person is liable, it will make their guardians more watchful of insane person
c. Administrability argument: any other rule is not administrable, courts cannot effectively adjudicate whether or not someone is insane or not
III. ASSAULT (Contact Not Necessary)
a. The elements of assault are:
i. D ACTS
ii. INTENDING TO CAUSE a harmful or offensive contact with the person of another or a third person, or AN IMMINENT APPREHENSION OF SUCH CONTACT
iii. The other is thereby put in such circumstance of IMMINENT APPREHENSION
1. Fear is not enough, need fear of the harmful contact

b. I de S and Wife v. W de S
i. P owned a tavern where D came and hit the door with a hatchet multiple times.  P’s wife stuck her head out of the window and told D to stop.  D saw her but continued to hit with the hatchet.  D never hit P.
ii. Battery?  NO.  Assault?  YES.
iii. An act is required, but physical contact is not necessary to establish assault
1. Just needs immediate apprehension of such contact
iv. Legal system rejects argument that wife “injected” herself into the situation because wife did not consent to the attack or violent act imposed on her.  P won.
c. Brooker v. Silverthorne
i. D threatened P over the phone, causing P to have nervous breakdown.  P sued for assault.  P did not win.
ii. Rule: mere words are not enough to establish assault, words must be accompanied by an imminent threat/apprehension of contact
iii. Merely abusive and threatening words should not be civilly actionable as an assault ( the threat only promises future injury, not imminent
iv. Not assault because the apprehension was not imminent.  The threat would not put a reasonable person in fear of bodily injury
d. Hypo: Little boy wants to attack the Terminator for destroying playground, Mom pulls boy away at the last second, Was the Terminator assaulted?
i. Act: Yes, Intent: Yes, Imminent apprehension: Yes, in law, apprehension is about perception not fear
e. Hypo: Unwanted kiss about to occur on Sleeping beauty but Prince Charming stops person’s kiss, assault on Sleeping Beauty?
i. Act: Yes, Intent: Yes, Imminent apprehension: No, no perception since she was asleep
ii. If you cannot perceive the apprehension, you cannot be assaulted
f. Smith v. Gowdy
i. P and her husband were living on D’s property on condition that P’s husband manage D’s store.  When P’s husband passed away, D’s son told P that she had to move out.  When P refused, D’s son said he was going to nail shut the door so she could not come in.  He brought a hammer, saw and nails, only stopping when P told him to.
ii. Frightening behavior directed towards one’s home, not one person
iii. D’s action did not constitute sufficient immediate threat because D made no threat of physical force to remove P from property, was not abusive towards her, and did not touch her.  Words alone only promise future injury when one is given ample opportunity to provide against it.
g. Vetter v. Morgan
i. 2 male passengers, D, drove up to female P when she stopped her van at a stoplight.  One passenger began screaming vile and threatening obscenities at P, shaking his fists and making obscene gestures.  P testified passenger threatened to remove her from her van and spat on her car
ii. Sufficient to satisfy elements of assault, enough that P believed D was capable of immediately inflicting the contact unless prevented by self-defense, flight, or intervention by others.  It is enough if there is no significant delay in harm
iii. Rule: if instantaneous harm is obvious and no significant delay in harm results, then liable for assault
h. Holcombe v. Whitaker
i. P learned her husband, D, was still married to his first wife.  D told P that if she took him to court, he would kill her.  P began receiving telephone calls from D in the middle of the night.  P’s apartment was broken into and her clothes were soaked in iodine.  D went to P’s apartment and tried to pry her door open saying that if P took him to court, he would kill her
ii. Court held elements of assault were satisfied
iii. Person is not free to compel another to buy his safety by compliance with a condition which there is no legal right to impose
IV. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (IIED)
a. The elements of IIED are:
i. D INTENDED TO INFLICT emotional distress OR THAT HE KNEW or SHOULD HAVE KNOWN that EMOTIONAL DISTRESS WAS THE LIKELY RESULT of his conduct
ii. That the conduct was EXTREME AND OUTRAGEOUS, was BEYOND ALL POSSIBLE BOUNDS OF DECENCY and was UTTERLY INTOLERABLE IN A CIVILIZED COMMUNITY
iii. That the actions of the D were the CAUSE of the P’s distress
iv. The emotional distress sustained by the P was severe and of a nature that NO REASONALBE MAN COULD BE EXPECTED TO ENDURE IT
v. Proof of emotional distress must be more than trifling, mere upset, or hurt feelings
b. If conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress
i. To a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or
ii. To any other person who is present at the time, if such distress results in bodily harm
1. D must be aware of the presence of the third party
c. Agis v. Howard Johnson Company
i. Stealing was going on in restaurant.  D stated that until the identity of the person responsible was discovered, he would begin firing all the waitresses in alphabetical order.  D fired P first.  P suffered emotional distress and mental anguish
ii. Cause of action can exist for intentional or reckless infliction of severe emotional distress without resulting in bodily injury
iii. Established that there should be a rule for without bodily harm
iv. Rule: one who by extreme and outrageous conduct causes severe emotional distress to another is subject to liability for emotional distress even though no bodily harm may result
1. P must demonstrate that his distress is severe
d. Parasitic damages
i. Long before IIED was recognized as a tort, common law often gave damages for emotional injury to a P who satisfied the requirement of another tort like battery or assault
e. Ways to define “outrageous”
i. Tort of outrage
1. P must prove that D’s conduct was so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community
ii. Power relationship between parties
1. Outrageous character of conduct may arise from abuse by D in a position of authority over another
iii. Vulnerability of victim to a particular form of harassment
1. Particularly susceptible to emotional distress by reason of some physical or mental condition
f. Frequent contexts in which tort has been invoked because of outrageous conduct:
i. Threats of violence
1. Ruiz v. Bertolotti
a. Family brought a claim against D for repeatedly threatening to injure the family unless they rescinded their contract to purchase a home in D’s all-white neighborhood
ii. Bill collectors
1. Moore v. Savage
a. Continually demanding payment of debt, accompanied by behavior such as calling in the middle of the night or repeatedly phoning a place of business – constitutes outrageous conduct
2. Creditor’s conduct in recovering debt not outrageous, even if the methods result in embarrassment or annoyance
iii. Children, Pregnant Women
1. Johnson v. Woman’s Hospital
a. P’s baby was born prematurely and died shortly after birth.  P successfully brought claim for IIED after D showed the P the shriveled and discolored body of her dead baby floating in a jar, despite having told P child would be given a dignified burial
2. Wall v. Pecaro
a. D attempted to pressure P into consenting to unnecessary surgery to remove portions of her head and terminate her viable pregnancy
b. Court held P’s pregnancy made her peculiarly susceptible to emotional distress and held D liable for IIED
iv. Harassment
1. Van Duyn v. Smith
a. D was an anti-abortion protestor who regularly harassed P, who was the executive director of a health clinic offering abortions
i. Protests, following P in car, confronting P at his home
ii. Court found D’s conduct sufficiently outrageous to satisfy IIED
g. Employment and IIED
i. General rule is that at-will employee may be terminated for any reason absent motivations such as race, sex, age, or religion
ii. However, the manner of termination of an at-will employee may satisfy outrageousness standard
h. Common carrier and innkeeper liability for insult
i. Rule: a common carrier or other public utility is subject to liability to patrons utilizing its facilities for gross insults that reasonably offend them, inflicted by utility’s servants while otherwise acting within the scope of their employment
ii. Haile v. New Orleans Ry & Light Co.
1. Large woman was injured when railcar in which she was riding rounded a curve.  Conductor told woman that a “big, fat woman” like herself had no business sitting in front of the car
2. Court held that P could not recover for physical injuries but could recover for disrespectful and humiliating language directed at her
i. Constitutional limits to torts liability for offensive speech
i. Courts imposed important First Amendment limits on state’s power to regulate through tort law offensive comments directed at public figures and public officials
1. Comments must meet a higher standard than “outrageousness”
ii. Hustler Magazine v. Falwell
1. Magazine published a parody of a well-known conservative religious leader enjoying sex in an outhouse with his mother
2. Court held public figure may not recover for IIED as a result of such publication without showing in addition that publication contains a false statement of fact, which was made with knowledge that statement was false or with reckless disregard as to whether or not it was true
3. P was entitled to recover damages for IIED
j. Hypo: Show on TV is set up to scare people, are they liable for IIED?
i. No sure answer, it depends
1. Was there consent to be scared?
2. Did P know he would be on TV?
V. FALSE IMPRISIONMENT
a. The elements of false imprisonment are:
i. D ACTS

ii. INTENDING TO CONFINE the other, and
iii. His ACT RESULTS IN SUCH CONFINEMENTS, and
iv. The other is CONSCIOUS OF CONFINEMENT or is HARMED by it
b. McCann v. Wal-Mart Stores
i. Employees mistakenly thought one of the children was someone who got caught stealing from the store before.  They prevented P and her 2 children from leaving the store
ii. Rule: Even if actual, physical restraint/contact is not involved, overcoming a mental will over another is sufficient
1. Duress
a. Whether a reasonable person in that situation would have felt compelled to stay
iii. Question of sufficiency: restricting them from leaving, making them go with them, saying they were calling the police, taken to a specified area, preventing them from using bathroom, held over an hour, sufficient for “confinement”
iv. Physical barriers or physical force can define confinement, but threats (implicit or explicit) of physical force can also satisfy condition of confinement
c. Taking a person from place to place constitutes confinement
i. Griffin v. Clark
1. P was at the train station when D stowed her suitcase in the car trunk.  While trying to persuade her to accompany them, P’s train left the station.  P was forced to travel with them.  En route, the car got into an accident and P suffered injuries
d. Vasallo v. Town of Wilmington
i. P firefighter fought with female clerk at fire station.  Fire Chief called firefighter into an hour-long meeting where he was suspended without pay.  P feared that if he left the meeting, he would lose his job, and thus did not feel free to leave
ii. Rule: fear of discharge from at-will employment does not constitute confinement
e. Shopkeeper’s Privilege
i. Many states grant merchants a privilege to detain shoppers suspected of shoplifting.  To invoke privilege, merchants must show the detention was
1. Based off a Reasonable Belief
2. Accomplished in a Reasonable Manner
3. For a Reasonable Amount of Time
ii. Hypo: suppose P enjoyed a fine restaurant meal with 20 friends, paid the bill and was about to leave.  D, a waiter, is upset because she did not give him tip and grabs her purse and refuses to return it
1. P has a right, D taking her wallet is an overbearing of her will
2. A reasonable person would have felt confined as well
VI. STALKING
a. The elements of stalking: California Code 1708.7 Stalking
i. D engages in a PATTERN OF CONDUCT (to follow, alarm, or harass the P)
ii. INTENT to follow, alarm, or harass the P
1. Independent corroborating evidence required to support 1 & 2
iii. P REASONABLY FEARED FOR HIS SAFETY, or SAFETY OF AN IMMEDIATE FAMILY MEMBER
iv. Either
1. D, as part of the pattern, made a
a. CREDIBLE THREAT (verbal or written threat), and
b. With the INTENT to place P in REASONABLE FEAR for his safety, and
c. On at least one occasion, the P CLEARLY AND DEFINITIVELY DEMANDED THAT D CEASE AND ABATE his pattern of conduct, and
d. D PERSISTED IN HIS PATTERN OF CONDUCT

OR

2. D VIOLATED A RESTRAINING ORDER
b. Defining stalking

i. Pattern of Conduct

1. Conduct composed of a series of acts over a period of time, however short, evidencing a continuity of purpose
2. Constitutionally protected activity is not included in the meaning of pattern of conduct

ii. Credible Threat

1. Verbal or written threat including that communicated by electronic communication device, or threat implied by a pattern of conduct.  Made with the intent and apparent ability to carry out a threat

iii. Harass

1. Knowing and willful course of conduct directed at a specific person which seriously alarms, annoys, torments, or terrorizes the person, and which serves no legitimate purpose

2. The conduct must be that it would cause a reasonable person to suffer substantial emotional distress and actually causes the emotional distress

iv. Majority of states regard stalking as a criminal offense for which a civil injunction may be available
v. Federal Anti-Stalking Statute

1. Enacted in 1996 as part of the violence against women act

2. Criminalized interstate stalking

3. Prohibits D from traveling across state lines with the intent to injure or harass another person or their family members

vi. Cyberstalking

1. Only a minority of states have statutes prohibiting this, including California

2. Prohibits the use of telecommunication devices or other electronic means to harass others interstate or in foreign countries

c. Hypo: Video shown in class, Stalking?

i. Pattern of conduct: Yes

ii. Intent: Yes

iii. Reasonably Feared: Yes

1. Credible Threat: No

2. Intent to Cause Reasonable Fear: No

3. P Demanded D Cease: No

4. D Persisted: Not applicable

5. Violated a Restraining Order: No

Intentional Interference with Interest in Property

I. Real Property vs. Personal Property

a. Real Property: land, real property

b. Personal Property: chattel, not fixed to land

II. Property Torts:

a. Trespass to Land

b. Nuisance

c. Trespass to Chattels

d. Conversion

III. Relationship between Nuisance and Trespass

a. TP: interference with P’s interest in exclusive possession of land
b. N: interference with P’s interest in use and enjoyment of land
VII. TRESPASS TO LAND (Real Property)
a. The elements of trespass to land are:
i. D ACTS

ii. With INTENT TO ENTER

1. Or Knowledge with Substantial Certainty that your act will enter land
2. Intent to enter is sufficient, do not need intent to trespass
iii. And DOES ENTER the land (of another)
iv. Does not need to harm
v. Shorthand: unconsented intentional entry on land of another
b. Trespass is a tort remedy for actual physical intrusions on real land
i. Examples: throwing stones on the property, driving a truck across it, or mining gravel on it
c. Trespass to land and mistake
i. If D mistakenly enters another’s land and takes property by mistake, the “innocent” trespasser is still responsible
ii. One who diminishes the value of property by intentional damage knows it belongs to somebody
iii. Dougherty v. Streep
1. D entered on the unenclosed land of another and surveyed part of it, believing it to be his
2. Court held “every unauthorized, and therefore unlawful entry, into the close of another, is a trespass.  From every such entry against the will or the possessor, the law infers some damage.”
iv. Barnes v. Moore
1. D bought the rights to cut timber on Love’s land.  Love gave D vague references to where the property lines were.  D began cutting into P’s land and was soon told by P that he was on P’s land.  D continued to cut after receiving further assurance by Love that he was right
2. If D cut tree by mistaken under a bona fide claim of right or title, in good faith, without gross negligence, D is only liable for stumpage value of trees
3. If D found to have committed mistake in bad faith, or recklessly, or in willful disregard of the rights of others, or induced by his utter failure to do what an ordinary, reasonable, and prudent man would have done, then conduct constituted gross negligence and D would be liable for manufactured value
4. D found liable.  Trespass was not innocent: failure to verify boundaries with P, warnings by P
d. State v. Shack
i. Rule: the owner of real property does not have the right to refuse individuals providing government services access to workers
ii. Farmer prevented government workers from visiting migrant workers who were housed at a camp on his property
iii. Two different readings of the holding (one broader, one narrower)
1. Ownership of real property does not include the right to bar access to governmental services to migrant workers; hence there was no trespass by government workers
a. Man’s right in real property not absolute
2. Migrant worker must be allowed to receive visitors of his own choice, as long as there is no behavior hurtful to others
iv. Important public policy exception:
1. If people entering against owner’s wishes are trying to provide public aid assistance to those residing on the land, then people are not trespassing
e. Hypo: Joe carries Martha onto another’s land, Trespassing?
i. Joe - Yes
ii. Martha- Yes, if intended to enter or if she had knowledge with substantial certainty she would enter
f. Hypo: Person falls asleep while driving and goes onto another’s land, Trespassing?
i. No, person was asleep so had no intent to enter
g. Hypo: While driving, person slams on brakes to avoid a deer on the road.  Person’s body is propelled out of car and slams through the window of someone’s house, Trespass?
i. No, person had no intent to enter as was intending to avoid deer
h. Hypo: ChemCo dumps smoke into air, some of which enters an owner’s property, Trespass?
i. Depends – Owner has burden of showing that ChemCo knew with substantial certainty that smoke would land on owner’s property
i. Hypo: Farmer sprays chemicals from airplane onto his land.  Some of the chemicals enter owner’s organic apple orchard, Trespass?
i. Depends – Owner has burden of showing that Farmer knew with substantial certainty that chemicals would land on owner’s property
j. Hypo: Satellite Company wishes to sell satellite to migrant farm workers.  The owner of land does not want the man to talk to migrant farm workers.  Can owner bar his entry?
i. The right resides with the owner.  A solicitor is outside the rights of the farm workers.  They are allowed to receive people who are invited in; it is likely the workers did not invite the solicitor.  If so, owner has the right to bar entry
VIII. INDIRECT TRESPASS (Real Property)
a. The elements of indirect trespass are:
i. Intentional act AFFECTING INTEREST IN EXCLUSIVE POSSESSION OF ANOTHER’S LAND

ii. INTENT TO DO THE ACT that results in the invasion
iii. Reasonable foresight that act could result in invading P’s POSSESSORY INTEREST (that is, affects the character and nature of land)
iv. Substantial DAMAGE to the Res (property)
1. Must prove this damage for indirect trespass, unlike for regular trespass
b. Snow v. City of Columbia
i. Rule: without the intent to do the act that caused the trespass, one is not liable for trespass
ii. P suffers water damage to home due to a leak from a water meter.  P sued D, city water provider, for trespass
iii. Although act complained of was the immediate and direct cause of the intrusion on the land, D was not aware of the leak nor did D have the intent to leak water and trespass.  D did not intentionally discharge the water
iv. D has to have acted voluntarily and that they knew or should have known that trespass would follow from the act
IX. NUISANCE
a. A thing or activity that:
i. Substantially and
ii. Unreasonably interferes with the
iii. Possessory USE AND ENJOYMENT OF THIS LAND or an interest in land
1. Has to be an ongoing interference

b. How to determine “unreasonableness” of D’s conduct
i. Balance P’s interest against D’s
1. In determining the gravity of the harm from an intentional invasion of another’s interest in the use and enjoyment of land, the following factors are important:
a. Extent of the harm involved
b. Character of the harm involved
c. Social value that the law attaches to the type of use or enjoyment invaded
d. Suitability of the particular use or enjoyment invaded to the character of the locality
e. Burden on the person harmed of avoiding the harm
2. In determining the utility of conduct that causes an intentional invasion of another’s interest in the use and enjoyment of land, the following factors are important:
a. Social value that the law attaches to the primary purpose of the conduct
b. Suitability of the conduct to the character of the locality
c. Impracticability of preventing or avoiding the invasion
c. Nuisance and Trespass are NOT mutually exclusive
i. Private nuisance is a remedy for interference with the use or enjoyment of land that is less tangible
1. Such as:
a. Operating machinery on adjacent land that causes continuous vibrations
b. Excessive noise
c. Foul odors
d. Borland v. Sanders
i. Rule: Force and Energy Test
1. It is not the size of the particle but the force and energy it puts off and the damage it is capable of doing.  This is the change from the visibility/”eyeball” test
2. Trespass may be committed by discharging foreign matter if D has knowledge with substantial certainty that it will invade P’s property and cause damage
3. If it is a direct and substantial nuisance, you should sue under trespass
ii. P alleged his property was damaged by damaged by dangerous accumulations of lead particulates and sulfate deposits coming from D’s neighboring factory

iii. Only way to distinguish trespass and nuisance is to define interests being protected by each tort

1. If intrusion interferes with possessor’s interest in exclusive possession of property ( Trespass

2. If intrusion interferes with the interest in use and enjoyment of the property ( Nuisance

a. If intrusion is unseen with the naked eye, it is indirect, so a nuisance

e. Damages

i. General rule: if nuisance causes damage to P, an injunction will be granted

ii. Exception: when the public good is benefited from allowing the nuisance, permanent damages will be awarded

1. Utility of conduct (see above)

iii. Boomer v. Atlantic Cement Company
1. D operated plant that put pollutants into the air that were deemed a nuisance to neighbors.  Injunction not granted because of the large disparity in economic consequence of the nuisance and the consequence of closing plant, so it’s unfair.  Economic benefit of keeping the factory open is greater than the harm

2. Rule: permanent damages rather than injunction are appropriate when damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm
f. Majority Rule: Fact that P acquired or improved his land after nuisance interfering is not sufficient to bar his action – but it is a factor to be considered in determining whether nuisance is actionable

g. Right to Farm statutes
i. Limit power of residents in new development from limiting nearby farming

h. Extra-Sensitive Plaintiff
i. Liability for nuisance only to those whom it causes significant harm, kind suffered by normal person in the community or by property in normal condition and used for normal purpose

i. Zoning and Nuisance
i. Fact that a particular use is authorized by statute or zoning does not immunize the D from common law nuisance action

j. Declining Property Values
i. Nicholson v. Connecticut
1. Denying injunction to neighbors of halfway house of parolees

X. TRESPASS TO CHATTELS (Personal Property)
a. The elements of trespass to chattels are:
i. D ACTS
ii. INTENTIONAL INTERFERENCE

iii. With CHATTEL OF ANOTHER
iv. RESULTING either in DISPOSSESSION or causing DAMAGE to the chattel
1. Remedy for trespass to chattels is damages for repairs or loss of use, plus incidental damages
v. If you have permission, you cannot be held liable
b. Intel Corp v. Hamidi
i. D sent thousands of emails to P’s employees sharing critical views of P’s employment and personnel policies

ii. Court found D’s electronic communication did not constitute an actionable trespass to chattel because it did not impair the functioning of P’s computer system (no actual injury) nor did it damage P’s rights in its property

iii. Rule: for trespass to chattels, actual injury must occur from an intentional interference with person’s property
1. D’s interference must have caused some injury to the chattel or to P’s rights in it

c. Mistake is NOT a defense

XI. CONVERSION (Trover)
a. The elements of conversion are:
i. D ACTS
ii. INTENTIONAL INTERFERENCE

iii. With CHATTEL OF ANOTHER
iv. RESULTING in SIGNIFICANT DEPRIVATION of another’s property interest in the chattel
v. If you have permission, you cannot be held liable
b. Intentional Interference
i. Intent to exercise control or dominion over the goods
ii. Conversion can still occur when a person is operating under a good faith belief that property is his own
iii. Schmidt v. Stearman
1. D believed that P abandoned his dogs and personal belongings.  D shot the dogs and told his wife to help herself to D’s belongings.  Held liable for conversion even though he did not believe he was doing anything wrong
2. Rule: conversion occurs even when D acts under a good faith mistaken belief.  Intent to exercise control or dominion over the goods is enough
c. With Chattel of Another
i. Pearson v. Dodd
1. D removed numerous documents, copied and replaced them from P’s office and later published articles using the materials
2. Held D did not commit conversion because the files were returned undamaged and P was not deprived of his use of the files
d. Resulting in Significant Deprivation of Another’s Property Interest in the Chattel
i. Moore v. Regents
1. P gave up spleen for medical procedure.  D used cells without P’s permission to create a valuable cell line.  P believes he is entitled to property that came from his cells because it is his DNA.
2. Court held that it was not conversion because P did not have a property interest in the excised cells.  Once cell leaves a body, they are no longer that patient’s property.  Therefore, using cells could not interfere with ownership rights
3. Rule: no ownership, no conversion
ii. U.S. v. Arora
1. D destroyed stem cells that belonged to the U.S. because of bad blood with another researcher
2. D found to have committed tort of conversion when he destroyed the cells because U.S. owned the cell line and D exercised control over it to cause substantial harm to the cells
3. U.S. had ownership in a tangible physical object
4. Rule: if A exercises control over property that interferes with the right of B’s control over it = conversion
e. Damages
i. Remedy for conversion is the fair market value of the chattel, plus incidental damages
f. Strict Liability Standard
i. Questions of good faith, knowledge, and motive are immaterial
ii. Mistake and good faith are NOT defenses
XII. THE PRIMA FACIE TORT DOCTRINE
a. Tuttle v. Buck
i. D set up barber shop intentionally for sole purpose of putting P out of business
ii. Did P provide sufficient evidence?
b. Tort for actions with just “Intent to Harm”
i. If you only have this, it is sufficient for tort
c. Next topic of Defenses can only be used after a P claims prima facie tort
PRIVILEGES AND DEFENSES TO INTENTIONAL HARM

I. D can avoid liability if he can establish an affirmative defense – recognizing a privilege saying “even though your interests have been interfered with by D, the D is permitted to do so”

a. Cannot simply deny that the Prima Facie Case has been established

i. Denying liability is NOT a defense
b. General Characteristics of Affirmative Defense

i. D usually has the burden of proving each element of the defense

ii. D usually, but not always, defeats the entirety of P’s claim

iii. Since defenses defeat P’s Prima Facie Case, expanding the circumstances under which D may assert a defense necessarily cuts back on the circumstances under which P may obtain recovery
II. Usually allowing a privilege is recognizing that it’s important for society to recognize it

III. INSANITY is NOT a defense to any tort
I. CONSENT
a. Issue around the defense of consent concern:
i. What manifestation of consent is required under what circumstances?
ii. What exceptions should be created, or limits on consent
1. Consent procured by fraud, duress, misrepresentation, or threats is invalid
2. Under conditions of emergency, doctor need not obtain patient’s consent prior to treatment

iii. Substituted consent

1. Incapacity, insanity, infancy

b. Conditional Consent

i. Condition one’s consent to performance of a related & not collateral matter

ii. Ashcraft v. King
1. Rule: when conditions of non-informed consent to a surgery are not met, P has actionable cause to battery
2. P insisted her operation be performed only using family-donated blood.  D informed P to make arrangements with hospital to obtain family-donated blood for the procedure.  During procedure, P received general blood.  P contracted HIV.  P sued for negligence and battery

iii. Battery is satisfied if evidence shows D acted with willful disregard for P’s rights

1. P has to show at a minimum that D had knowledge with substantial certainty that when he used the hospital blood he was acting against the condition given by P

2. P has burden of establishing proof

c. Right to Refuse Medical Treatment

i. Every human being of adult years and sound mind has the right to determine what shall be done with his own body – right to self determination

ii. Bartling v. Superior Court
1. Doctors restrained a competent, but not terminally ill patient by binding his wrists to the side of his hospital bed to prevent patient from disconnecting ventilator tubes attached to his body

2. Doctor’s attempt to restrain P was held to violate P’s right to self-determination

d. Emergency Rule

i. Unconsented touching is permitted during emergencies if a person is incapable of providing consent

e. Scope of Plaintiff’s Consent

i. Rules about consent reflect and enforce particular social views of a person’s autonomy in relation to others

ii. Kennedy v. Parrott
1. P consented to appendectomy, but during surgery, D found cysts on her ovaries and punctured them.  D contended it was good practice and necessary for P’s health for him to puncture cysts.  But D did not seek P’s consent and presence of cysts did not create an emergency.  This act, although not performed with negligence, led to phlebitis (inflammation of a vein) in her leg
2. Court held general consent is given in major internal operations where surgeon may determine if certain extension of procedures is necessary in light of his sound profession judgement

a. If patient is incapable of giving consent at the time and no one with authority to consent for him is immediately available

b. When patient cannot give consent, doctor was right to decide on his own

iii. Mohr v. Williams
1. Court held P’s consent to perform surgery on her right ear did not extend to consent to perform surgery on her left ear

2. Even where surgeon had not been able to examine her left ear until she was under anesthesia and left ear was more diseased than right 

f. Patient Implied Consent

i. Consent to a touching that is inferred from one’s conduct and the surrounding circumstances is as valid as consent directly given

g. Invalid Consent (vitiated)

i. Hudson v. Craft
1. P, on solicitation by D, engaged in a boxing match and suffered personal injuries as a result of being struck by an opponent.  D was not licensed by the State Athletic Committee to conduct the boxing concession

2. Two different rules and competing lines of precedent

a. Majority Approach: Consent is Invalid
i. When consent is mutual, both parties can be held liable and can recover from the other for battery

ii. Economic Rational

b. Minority Approach: Consent is Valid
i. Mutual consent prevents a touching from being tortious

ii. Rationale: encourages rather than deters mutual consent to fighting

c. Exception to Minority Approach (Hudson holding): Consent is Invalid.  D is liable regardless of what the rule may have been as between combatants

i. Policy Rationale: irrespective of consent, the policy of the law is to protect the class of persons, not the interest of the public

3. Policy Arguments

a. Paternalism

b. Incentive

c. Moral – both are blameworthy ( they should be liable

h. Consent procured by fraud, misrepresentation, or failure to disclose

i. Hogan v. Tavzel
1. During period of attempted reconciliation, husband infected wife with genital warts through consensual sex.  Husband knew he had disease but wife did not and he did not tell her about his condition

2. Court held consent to sexual intercourse could not be equated to consent to infection to a vile and loathsome disease

ii. Neal v. Neal
1. Wife discovered husband was having an affair, during the time she also had been having sexual intercourse with him.  She claimed that although she consented to intercourse, she did so without knowing he was having an affair and husband’s failure to disclose his affair vitiated her consent

2. Court held husband’s infidelity did not affect the essential character of the contact itself and therefore, consent could not be vitiated

II. SELF DEFENSE AND DEFENSE OF OTHERS
a. One may exercise reasonable force necessary to repel an attack by another

i. Rule of Proportionality
1. Reasonably Proportionate Force
2. One may also kill or wound another if one reasonably believes such force is necessary to preserve one’s life or to protect oneself from serious bodily injury or to protect another

3. One may use such force as circumstances require to protect oneself against danger that one has good reason to apprehend

ii. Mere words are not enough; provoking words do not count

1. Mere words, no matter how calculated they were used to excite or irritate, cannot justify a battery

b. Courvoisier v. Raymond
i. Rule: if he reasonably and honestly believed he feared for his life, he has self-defense even if it was a mistaken belief
ii. D fired a shot into the air with his revolver to scare away several men that attempted to rob his home.  Police officers rushed to the scene after hearing the fired shot.  D shot P, one of the officers, thinking that P was one of the robbers.  D alleged he shot P in self-defense

iii. What is enough to trigger the privilege of self-defense?

1. If P was threatening to harm the shooter and/or

2. If D honestly believed that his fears were reasonable under the circumstances

a. Reasonable is an objective standard: what an ordinary person would think

b. Honestly is a subjective standard: specific mindset of the individual at the time

iv. Policy Arguments

1. Moral Argument

a. A-Type: as between two innocent parties, the one who caused the harm should pay (D in this case)

b. B-Type: liability should follow moral blameworthiness (D was defending himself – no wrong)

2. Economic Argument

a. A-Type: shooter should be careful and sure of the target

b. B-Type: the cost of protecting life is worth more than cost of potential lawsuit

3. Administrability

a. A-Type: every time someone fires a gun, they can claim the mistake defense

b. B-Type: emotional distress is too hard to prove, must see the physical harm

III. DEFENSE OF PROPERTY
a. Rule: a person, in protecting his property, may not use force calculated to cause death or serious bodily injury, except when there is also a threat to personal safety that justifies self-defense

b. Katko v. Briney
i. D owned land but did not dwell in the house.  To prevent intrusion, D set a shotgun trap in one of the bedrooms of the house on the property.  Trap was set to hit possible intruder in their legs, which D used to show he had no intent to hurt anyone.  There was no warning of the gun’s presence in the house.  P, thinking the property was abandoned, entered the home and was hit by the shotgun trap.  P suffered severe injury to his legs
ii. Owner does not have the right to protect property using force intended or likely to cause death or serious harm against another, unless intrusion threatens death or serious bodily harm to occupiers of the premise
iii. The value of human life outweighs the interest of the possessor land in excluding trespassers
IV. PRIVILEGE OF NECESSITY (Private Necessity)
a. The elements of privilege of necessity are:
i. D must face a NECESSITY
ii. The VALUE OF THE THING PRESERVED MUST BE SIGNIFICANTLY GREATER THAN THE HARM CAUSED
b. Necessity

i. Act of god
ii. Unavoidable Accident
c. Incomplete Privilege

i. The general rule is that privilege is incomplete.  May exercise in an emergency to protect more valuable property but must pay for the damages done
d. Privilege

i. If privileged, still liable for damages but no tort was committed (Vincent v. Lake Erie).  Cannot untie the boat of trespasser that is there by necessity, this would mean the owner was trespassing on the property of those privileged by necessity (Ploof v. Putnam)
ii. If not privileged by necessity, then a tort was committed and you are liable for trespass and damages
e. Emergencies

i. In emergencies, necessity will justify entries that would have otherwise been trespass (Ploof v. Putnam)
f. Preservation of Life

i. If acting to preserve life, then you have the privilege of necessity.  The owner can eject trespassers when the emergency ends
g. Can use reasonably proportionate force to eject/prevent further injury only if entry is not privileged (Vincent v. Lake Erie)
h. GAC (General Average Contribution/ Rule of Admiralty)
i. If ship runs into an emergency, master of ship may jettison some cargo to save the ship and the remaining cargo.  The person whose cargo is jettisoned gets compensation from the parties (everyone on board who has property interest on board and whose property interests were preserved) so the economic loss is equally shared (Mouse Case).  This tries to minimize economic losses by being fair
i. Ploof v. Putnam
i. Rule: necessity caused by a natural disaster that results in an inability to control movements justifies entering land and interfering with personal property that would otherwise have been trespass
ii. Privilege of Necessity (trespass) applies to the preservation of human life

iii. P and his family were on ship when a violent storm came upon them.  To save the ship from destruction, P tied the ship to D’s dock.  D’s servant untied the ship and the ship, as a result, was driven up shore by the storm and thereby destroyed.  P and his family were thrown upon the shore and suffered injuries.  P alleged D trespassed on his property as P was exercising Privilege of Necessity when servant willfully unmoored the ship.  P said it was D’s duty to allow P to moor his ship on D’s dock during the storm
iv. D found liable for trespass and responsible for P’s damages
v. P and his family were in danger so their act of mooring to D’s dock is justified by necessity
1. Even if P knew of the risk of running into a violent storm prior to incident, D is still liable because P has privilege
vi. Person who is operating under privilege of necessity is privileged to enter the land of another
vii. If the person on land prevents the other person from entering, they are liable
viii. Privilege ends when emergency ends
j. Vincent v. Lake Erie Transportation Co. (private necessity)
i. D moored steamship on P’s dock to discharge cargo.  A violent storm occurred so D retied the lines from his ship to the dock to make sure his boat would remain secured.  Storm lifted and threw the ship against the dock, destroying P’s property.  P alleges D is liable for damages to his dock
ii. Court found that D is liable for damages caused by his ship to P’s dock
iii. D had permission to be on P’s dock to conduct business but did not have permission to damage the property.  Damage exceeded the scope of permission
iv. D had privilege of necessity because conditions of storm were out of his control
v. But it is Incomplete Privilege

1. Rule: even though D’s trespass was privileged, D must still pay for the damages caused

k. Absolute Privilege of Necessity (Minority Rule)

i. Liability should follow moral blameworthiness
Mistake in law of Intentional Torts
I. Mistaken entry on land by someone who believes they own the land – NOT excused

II. Mistaken taking of personal property belonging to another – NOT excused

III. Shopkeepers erroneously stopping and confining shoppers under a mistaken belief they were shoplifting – EXCUSED

IV. Mistake in Self-Defense – EXCUSED
UNINTENTIONALLY INFLICTED HARM

I. INTENTIONAL VS. UNINTENTIONAL TORTS

a. Intentional
i. Undertaking an action knowing that risk of harming another is substantially certain to occur
b. Unintentional
i. Someone creates a “risk” of harm
II. STRICT LIABILITY VS. NEGLIGENCE (theories of liability)
a. Strict Liability: if you unintentionally cause another harm, you are prima facie responsible to pay for the other’s loss
i. Strict Liability Prima Facie Case (thumbnail version)
1. D is prima facie liable to P
a. if he ACTS
b. and his act causes P HARM
ii. Powell v. Fall
1. Rule: when operating an inherently dangerous machine, one is strictly liable for any damage caused by the machine

2. Fire set to P’s hay when D’s locomotive sent out sparks.  Engine was not being operated in unlawful/negligent manner.  D held strictly liable for damage
3. Policy Arguments
a. If you cause harm, you should pay for losses
b. If you are making money from your actions and you are creating externalities for community, then you should internalize those damages and pay the cost of the activity
c. Unjust Enrichment: you are being unjustly enriched by virtue of not having to pay for the cost you created
b. Negligence: if you unintentionally cause another harm, you are prima facie responsible to pay for the other’s loss only if you acted negligently
i. General Rule: P has burden of proof
ii. Negligence Prima Facie Case (thumbnail version)
1. D is prima facie liable to P
a. If he ACTS
b. UNREASONABLY under the circumstances
c. And his act causes P HARM
iii. (N)egligence (big “n” negligence) vs. (n)egligence (little “n” negligence)
1. (n)egligence
a. Duty/Breach (negligent act)
2. (N)egligence Prima Facie Case (P has burden of proving) (Negligence tort)
a. DUTY
b. BREACH
i. Specific departure from the standard of care
ii. Failure to take reasonable precaution
c. CAUSE
i. Actual
ii. Proximate
d. DAMAGES
i. P has a duty to prove case thru a preponderance of the evidence:
1. P must show to the satisfaction of the jury that the probability is >50% that D was negligent
3. Duty

a. The general duty of care is that, when a person acts, he owes a duty to act with reasonable care under the circumstances to persons within the scope of the risk
i. A reasonable person would avoid exposing others to foreseeable and unreasonable risk
ii. To persons within the scope of the risk
iii. No duty to act, but a duty to act with reasonable care when you do act
4. Breach
a. Specific Departure from the standard of care owed by D to P
i. Breach can be either
1. An ACT THAT INJURES
a. Create an unreasonable risk of harm to P
b. A negligent act a reasonable person would not have done
OR
2. A FAILURE TO TAKE PRECAUTIONS
a. Untaken precaution that a reasonable person would have taken under the same circumstances
b. Can be established in alternative ways
c. P has burden of proof to specify breach and exactly identify what the D did or failed to do
5. Affirmative Defenses (D has burden of proving)
a. Contributory Negligence

i. In general, contributory negligence consists of departing from the reasonably prudent standard of care that a reasonably prudent person would exercise in regard to his own safety under the circumstances
b. Assumption of Risk
iv. Ordinary Care

1. Brown v. Kendall
a. Attempting to break up a fight between two dogs, D raised a stick over his shoulder and accidentally hit P in the eye
b. P has the burden of proof to show that D did not use ordinary care when doing a lawful act.  When accidental injuries result from lawful actions and the person was using ordinary care, they are not liable for negligence
v. Foreseeability

1. Stone v. Bolton
a. P struck on head by cricket ball on highway.  Cricket ball had been hit over the fence surrounding the cricket club.  Although it happened several times before, it was still a rare occurrence
b. The foreseeability of a risk is not sufficient to create a duty to guard against the risk
c. The possibility that the risk will occur has to be substantial to establish a duty
III. THE REASONABLE PRUDENT PERSON (RPP) – catch-all standard
a. Vaughn v. Menlove
i. Rule: standard for negligence is an objective one.  One is negligent if he acted in a way contrary to how a reasonably prudent person would have acted under similar circumstances

ii. D placed a stack of hay near P’s cottages.  P alleged stack of hay was likely to ignite and warned D of risk.  D continued to keep hay there.  Stack of hay burst into flames, burning down P’s property
1. Held D to reasonably prudent person standard
2. D argued that he exercised his judgment to the best of his ability
3. Objective standard generally prevails in tort law, not taking individual’s personal characteristics into account
a. If we did take personal character and intelligence, we would have a million standards of care
b. Holmes: Common Law
i. Losses should lie where they fall
ii. You act at your peril (absolute liability)
c. Community standards and constructive knowledge
i. What is RPP expected to know
ii. Tolin v. Terrell
1. D’s horse bit P’s mule, causing mule to kick P and severely injure him
2. Held that it was a matter of common knowledge that he who goes within the heels of a mule assumes the risk of being kicked
3. Standard revolved around knowing common practice within the community
iii. Delair v. McAdo
1. D caused collision when his tire blew out while attempting to pass P’s car.  Witnesses testified that tire was worn below treads such that inside fabric was visible
2. Found reasonable inspection would have disclosed defective tire so D is responsible for knowing condition of tires
d. Child Standard
i. Rule: when engaged in child activities, a child is required to act according to the standard of a typical child of the same age, experience, and intelligence would act

ii. Goss v. Allen
1. 17-year-old inexperienced skier lost control of his speed and collided with P, an experienced skier, at the bottom of the beginner’s slope at a ski resort
2. Held: trial court’s instruction to jury that applicable standard of care was that of person of similar age, intelligence, and experience

iii. Dellwo v. Pearson
1. 12-year-old drove a boat and collided with P’s fishing line, causing reel to break and hit P in the eye
2. Held: in operation of an automobile, airplane, or powerboat, a minor is to be held to the same standard of care as an adult

iv. Thomas v. Inman
1. Held: that 11-yeard-old who shot and killed a 10-year-old with shotgun should be held to child standard of care
a. Handling gun in Oregon is not an activity normally undertaken only by adults
v. Contrast with: Huebner v. Koelfgeren
1. Held: 14-year-old who shot BB gun that struck another boy above eye was held to adult standard of care
a. Adult standard should govern firearms
e. Parents are not, generally speaking, vicariously liable for their children’s torts
i. Many states allow parents to be sued directly in certain limited circumstances if they carelessly supervise their children
1. Require proof that the parent knew the child was prone to engage in specific risky behavior that caused P’s injury and parent failed to take reasonable steps to control child
f. Common Carriers
i. Exception to RPP Standard
ii. Majority View: Generally held to have higher standard of care to their passengers than others

1. Incentivize transportation systems to adopt higher and stringent safety standards for passengers because number of tort suits for personal injury grew as mass transit system grew
2. Andrews v. United Airlines, Inc.
a. Affirmed upmost care standard – that airlines had to do all they could reasonably under the circumstances to prevent bags from falling out of bins
iii. Minority View: some courts have found that the original purpose of the higher standard of care to common carriers is no longer valid because of increased technological advances
1. Bethel v. New York City Transit Authority
a. P boarded bus operated by D and was injured when handicapped seat collapsed.  Several days before incident, accident repairs were done on the bus.  P alleged reasonable inspection should have revealed the defect
b. Found RPP standard provided enough flexibility and different standard for common carriers was no longer valid due to technological advances
2. Lamb v. B&B Amusements Corp
a. P injured when roller coaster she was riding separated
b. Held common carrier standard was not appropriate for amusement parks because riders expect entertainment in form of high speeds, steep drops, and tight turns
g. Higher Standard of Care: Dangerous Instrumentalities
i. Wood v. Groh
1. D’s 15-year-old son used screwdriver to open locked gun cabinet and removed handgun with ammunition.  He accidentally shot P, who contended D was responsible for failing to safely keep dangerous instrumentality
2. Held D owed highest degree of care in safekeeping of handguns
h. Higher Standard of Care: Superior Knowledge, Intelligence, and Judgement
i. Applies to anyone with superior knowledge or awareness of particular risks in their fields
1. Ex: doctors, ski instructors, lawyers, architects, etc..
ii. Monterose v. Cross
1. P and D loaded large wooden spool onto P’s truck.  While attempting to secure it, spool fell and landed on P’s leg, causing injury.  P sued D, claiming D was a rigger with experience in moving heavy objects and failed to follow standard of care ordinarily used by riggers
2. Held that the higher standard for riggers should be applied
iii. Existence of two different standards create conflict as to whether to apply ordinary care standard or “special knowledge”/expert standard
i. Mental Disability
i. Some courts allow mental deficiency to mitigate negligence and some do not
j. Emergency Rule
i. Sudden emergency doctrine generally provides that person will not be held to usual standard of care in a sudden and unforeseeable perilous situation created by another person
1. Standard of care in emergency is “honest exercise of judgement”
2. The fact/circumstance that the D must act quickly is relevant
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IV. CALCULUS OF RISK
a. Blythe v. The Birmingham Waterworks
i. Rule: a reasonable person cannot be held liable for an unforeseeable event.  A person is not negligent if his conduct and precautions conform to the RPP standard
ii. Record frost caused D’s water piping to freeze, causing plug to erupt and water to flood P’s home.  Piping was built and maintained according to regulations.  P claimed “untaken precaution”
iii. Reasonable man would have acted in reference to average temperature in ordinary years and would not be able to foresee extreme severity of frost that year of incident.  Therefore, result was an accident, which D cannot be held liable
b. U.S. v. Carroll Towing Co. (Judge Learned Hand)
i. Rule: Liability for negligence due to failure to take safety precautions exists if the burden of taking precautions is less than the probability of injury * the gravity of the injury

ii. During a busy time in harbor, harbormaster failed to secure lines of barge, which broke away, hit another vessel and sank.  Barge worker was not on board but had he been, he could have saved barge and its cargo
iii. Court rule it was fair requirement that a barge owner have a bargee aboard during daytime
c. Hand Formula: standard of care – what a reasonable person considers and balances factors in reaching a judgement
i. P: probability of injury

ii. L: gravity of resulting injury

iii. B: burden of adequate precaution
1. Intuitive way to describe relationship of key variables
2. Mathematical formula to expose actual costs and benefits of taking certain precautions
iv. Primary Negligence: D is liable for negligence only if:

1. B (of D) < P * L (Class of P)
v. Contributory Negligence: If D is negligent, P bears the loss if:

1. B (of P) < P * L (of P)
V. STATUTES AND REGULATIONS

a. Either P or D may invoke a statutory violation in a negligence case
i. P contends D’s violation demonstrates Prima Facie Case of negligence
ii. D contends P’s violation demonstrates contributory negligence
b. Assume you have a statute that sets a particular standard of care
i. Two issues we need to explore:
1. What effect should (or will) a court give to proof of a statutory violation?
2. What must P show to invoke the statute?
c. Different possibilities of type of effect statutory violation can have:
(A D’s violation of a government regulation or statutory violation might be considered)

i. Mere evidence of negligence
1. D’s violation of the statute is not necessarily enough evidence to avoid dismissal, but is some evidence of D’s negligence

ii. Prima Facie evidence of negligence
1. D’s violation of a statute, by itself, is sufficient to avoid dismissal, but not necessarily enough to persuade a jury, D may still introduce evidence

2. P has established the minimum necessary to prevail so that jury could rule in P’s favor

iii. Negligence per se (majority rule)
1. D is negligent as a matter of law.  This means duty/breach has necessarily been established (that is, “little n negligence”).  Jury may still decide causation and damages

d. 4 Pre-requisites to invoke statutory violation
i. P must prove the D violated the statute (i.e. D breached her duty to abide by the statute)
1. Martin v. Herzog (Judge Cardozo)

a. Rule: failure to perform an act required by statute constitutes negligence
b. P was driving with lights off in violation of NY statute and D was driving on the wrong side of the road

c. Lower court found that violation of the statute was mere evidence of negligence and that D was liable (no contributory on P’s part)

d. On appeal, court held it is negligence in itself if you violated the statute (negligence per se)

ii. P is a person within the class of people the statute was designed to protect (statutory purpose doctrine, part of duty)
1. Lockhart v. Loosen
a. P brought suit against husband’s sexual partner after she contracted herpes

b. Tried to invoke negligence per se based on partner’s violation of statute prohibiting an infected person to expose another to the disease

c. Court held that wife was not within the class meant to be protected by the statute

iii. The Injuries are of the sort the statute was designed to guard against
1. Gorris v. Scott
a. Ship owner failed to build pens on deck in order to keep grounds of sheep separated, in violation of the Contagious Disease Act

b. Sheep washed overboard in storm and owners tried to invoke statute, but court held that purpose of statute was to prevent spread of diseases, not to prevent animals from washing overboard (Act did not meet this requirement)

2. Chevron U.S.A v. Forbes
a. Customer at gas station slipped in pool of gas

b. Statute required workers at station to promptly clean gas spills, but court held that statute’s purpose was to avoid fires, not to prevent slips/falls

3. De Haen v. Rockwood Sprinkler Co.
a. P’s decedent was killed when fellow worker bumped radiator that was next to elevator shaft.  P sought to invoke negligence per se on grounds that contractor failed to comply with statute requiring elevator shafts to be enclosed

b. Cardozo expanded purpose saying that while statute was designed to keep people from falling into shaft, it could also be to protect workers from other harms
iv. The D’s violation of the statute caused the P’s injuries (causation analysis)
1. Causation analysis is not that D’s act caused P’s injury, but that D’s breach caused P’s injury

2. Brown v. Shyne
a. D gave chiropractic treatment to P without license as required by statute

b. Question was whether D’s lack of getting a license had a direct bearing on the issue

i. Even if D did not have a license, he might still have known what he was doing, not having a license does not prove whether or not he was qualified to provide the treatment

ii. Being negligent and not getting a license does not make D negligent while giving P treatment

iii. Being negligent in one situation does not make you negligent in another

c. There must be a relationship between negligent statutory act and the injury in question

d. Court did not allow P to establish prima facie case based on D’s negligent act of failing to get a license because failure to get license did not cause injury

e. Statutory Purpose Doctrine:
i. Steps 2 and 3 limit the number of cases under which injured persons may utilize statutory violation to prove that D was negligent

ii. Therefore, they limit the utility of “borrowing” the statutory duty

f. Expansions of Statutory Purpose Doctrine

i. Expansively defining the statutory purpose

ii. Dual Statutory Purposes

1. Ross v. Hartman
a. D violated ordinance that required vehicles to be locked.  Left truck and, while it was abandoned, unknown person drove away in truck and ran over P

b. Court held purpose of ordinance was to promote safety, not prevent theft

c. Negligence per se, D was liable

2. Rushink v. Gerstheimer
a. Driver left keys in car while parked outside psychiatric center.  Patient jumped in car and died shortly after when he ran the car into a tree

b. Majority concluded the statute, which prohibited leaving keys in car, was enacted to deter theft and injury from unauthorized persons operating motor vehicles, not designed to protect unauthorized users from the consequence of their own conduct

g. Escape Hatches: devices courts have used to escape application of the negligence per se rule
i. Outmoded Statutes

1. Lucy Webb Hayes National Training School v. Perotti
a. P killed herself by jumping through a glass window after being admitted to a mental institution

b. Old regulation prohibited such institutions from keeping patient where windows are not barred

c. Court found instruction for negligence per se erroneous, saying that violation was irrelevant since it rested on an outdated view of mental hospitals

ii. Unsafe to follow statutory command
1. Tedla v. Ellman
a. Rule: if there is a good cause, failing to obey a statute does not always constitute contributory negligence
b. P and her brother were walking on the left side of the road, in violation of statute requiring people to walk on right side as right side was thought to be safer because pedestrians would be facing oncoming traffic
c. D hit P and her brother while driving a motor vehicle
d. Court creates an exception and rules for the P (P not contributory negligent)
i. Said statute was meant to protect the life of people, but if following the statute puts you in more danger, then it can be violated
ii. If by obeying the statutory command, you would act less safely towards yourself, then court will not read legislative purposes to promote unsafe behavior
iii. P said they walked on left side because there was less traffic
iv. If they followed statute, then they would have exposed themselves to much more traffic which would have increased the danger of risk
h. Recognizing Excuses for Violating Statutes (i.e. the hard and fast rule is too rigid & does not take into account real circumstances)
i. Negligence
ii. Emergency
iii. Incapacity
iv. If jurisdiction follows Restatement (3)(d) 13(b): A statutory violation is excused when “the actor exercises reasonable care in attempting to comply with the statute”
1. German v. Federal Home Loan Mort. Corp.
a. P sued apartment owners after several children were diagnosed with lead poisoning from eating paint chips
b. Court found statutory violation should be regarded merely as evidence of negligence, which may be rebutted by showing that D satisfied its duty of care by taking reasonable precautions of P’s safety
i. Statute permitted landlord to persuade jury that lead paint hazard existed despite his diligent and reasonable efforts to prevent it
i. Compliance with a statute does not shield a D from liability, except in cases of preemption
VI. CUSTOM
a. Refers to standard practice in a given industry with respect to some matter of safety
i. Needs to be generally followed
ii. Custom can be an absence of something
b. GENERAL RULES
i. 2 different uses of custom

1. Custom as a sword (P: attempts to show the industry follows practice, but D is not, therefore D is negligent)
a. Departure from customary safety standard is evidence of negligence

i. P established custom

ii. Then shows D deviated from the custom so is negligent, evidence of custom as minimum D needs to do

b. Trimarco v. Klein
i. P injured when shower glass shattered, tried to show D was negligent by departing from custom of installing shatterproof glass

ii. Not following custom was evidence of negligence, but not determinative

iii. Failure to follow custom = breach of duty
2. Custom as a shield (D: D complied with custom so cannot be negligent)

a. Demonstrating compliance with customs is determinative of reasonableness

i. D introduces evidence of customary practice

ii. D shows that he complied with industry custom

ii. Alternative views of how custom should be employed in negligence cause of action

1. Custom is irrelevant to due care
a. Irrelevant because what is customarily done is not related to safety considerations

b. This approach is generally rejected

c. Mayhew v. Sullivan Mining Co.
i. Excluded testimony designed to show nobody in industry followed safety practice demanded by P

ii. Held customary practice was irrelevant to issue of due care

2. Custom is determinative of due care
a. Relevant because it reflects the judgement, experience, and conduct of many people

b. Custom is standard by which all persons’ conduct should be judged (determinative); compliance with custom is due care

c. Titus v. Bradford B & K R.R. Co.
i. “unbending test of negligence is the ordinary usage of business.  NO man is held to a higher degree of skill than the average of his profession or trade”

d. Rejected by T.J. Hooper, but used today in professional standard

3. Custom is relevant, but not determinative of due care (general rule)
a. MAJORITY VIEW
b. Can use custom as evidence of what the standard might be

i. But they are NOT the same; standard is not always the custom

c. T.J. Hooper (know this case on exam) (standard)
i. Rule: a business violates its duty of care by ailing to use widespread technology.  Industry’s general custom does not dictate the standard of care.  Courts ultimately decide.
ii. D’s tugs were pulling P’s barges.  Weather radios warned other barges of coming storm but D did not have radios, so didn’t turn in for safety
iii. There was no industry custom for radios
iv. Court found that custom is relevant to but not necessarily determinative of due care because a whole industry may be lagging behind in due care
v. Therefore, D is negligent despite complying with custom
iii. Exception to majority view: Professionals (exception to T.J. Hooper) 
c. MEDICAL AND OTHER PROFESSIONALS

i. Exception to majority view: Professionals
1. Compliance with custom conclusively establishes a professional was not negligent

a. There are already higher standards of care built into the occupation so the same incentive structure does not apply
b. Kind of expertise that is difficult for people outside the field to judge, unless there is a professional standard you can hold them to
2. P must offer:
a. Explicit expert testimony establishing the standard of care exercised by other professionals in the field AND

b. Evidence that D, in the case at hand, deviated from that standard
3. Custom is determinative of due care

a. Osborn v. Irwin Memorial Blood Bank
i. P contracted AIDs from a blood transfusion, where D supplied the blood.  D was doing as much, if not more, in blood screening (testing for AIDs) than any other blood bank and followed accepted practice within the profession
ii. Held not negligent because acted under standard of care of the profession
4. Minority View: Reasonable care standard
a. Evidence of customary practice is relevant to, but not determinative of, professional negligence.  P may show that the customary standard is obsolete or unreasonable
b. Nowatske v. Osterloh
i. Minority Rule: physicians conduct should be compared to that of a physician of reasonable care, skill, and judgement in the same practice

ii. D was a surgeon of P who underwent eye surgery, which left him blind.  D did not check eye pressure
iii. D held to standard of reasonable care, skill, and judgement of those not necessarily embodied by the customary practice of profession
1. But rather represent the practice of physicians who keep abreast of advances in medical field
5. Other Professions – not extended
a. Rossel v. Volkswagen of America (rejects profession standard for manufacturers)
i. P was in car accident while driving her VW, car flipped over and the battery, located inside the passenger compartment, dislodged and broke, leaking acid onto P’s baby for 7 hrs
ii. P sued VW for negligence in their car design
iii. VW tried to invoke profession standard, saying that they complied with industry custom
1. Court declined to extend professional standard to manufacturers

a. Market forces will cause automobile manufacturers to be held to a higher standard of care

b. Policy: profit is too great an incentive that may result in undermining safety

6. Locality Rule
a. Strict Locality Rule
i. Hold professionals to standards of only other professionals in their geographical region, and had to testify that within that locale, a certain practice was normal

ii. Problem was other professionals in the region were hesitant in testifying against one of their own and could not bring testimony experts from other cities

iii. Created a hurdle for P because none of the experts would testify against one another

b. Modified Locality Rule
i. Standard care is the skill and degree of care that an ordinarily reasonable physician would use at the time of the operation and in similar localities

c. Modern trend in the courts is to move towards a national standard of care
d. Vergara v. Doan
i. D delivered baby of P and caused permanent damage to baby

ii. D tried to invoke locality rule, saying that he complied with custom of that area

iii. Court ruled that locality is a fact to be considered, but not to bar liability

1. Physician must exercise due care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners acting under the same or similar circumstances

7. 2 Types of Medical Malpractice
a. Negligent Performance
b. Lack of Informed Consent
i. Negligently informing or not informing one’s patient of the risks of a procedure
d. INFORMED CONSENT (Exception to professional standard)

i. All courts agree that doctors must obtain informed consent from their patients before performing procedures on them
ii. 2 Approaches to the problem of Informed Consent
1. Professional (Customary) Standard
a. Standard: a doctor should inform a patient of what a reasonable doctor in a similar circumstance would do

i. Doctors have done these procedures many times and they know what is likely to occur and not.  Might reasonably believe some risks are so rare they do not need to be mentioned
ii. Largey rejected this and adopted Patient-Centered
2. Patient-Centered Standard
a. Standard: what a reasonable patient would want to know
i. Doctors have to tell people what the reasonable patient thinks is important to know about the treatment
b. Largey adopted this
iii. Different Standards of Materiality
1. What a “reasonable physician” would consider was relevant to patient
2. What a “reasonable patient” would consider material
3. What P (person being treated) would consider material to her decision
a. The fear of trumped up P or making things up after the matter of fact, once they know the outcome
b. Subjective standard rejected
c. Objective standard accepted
	What a Reasonable Physician would consider was relevant to patient
	What a prudent patient would consider material

(Current standard)
	What Mrs Largey would consider 

· Subjective

· Patient centered approach


iv. Largey v. Rothman
1. P consented to procedure performed by D, who did not advise P of lymphedema (claims it was too rare)

2. D wanted ruling based on reasonable practitioner in the same or similar circumstances

3. Court adopts reasonable patient standard instead

a. Doctors must disclose risks that a reasonable patient would determine to be material

4. Exception to rule about judging medical professional’s negligence ordinarily judged under professional (customary) standard

v. Under the Prudent-Patient Standard not all risks must be disclosed
1. Physician/medical personnel must disclose ONLY those risks that would be considered “material” to the ordinary person in a similar situation

a. Examine probabilities of risk

b. Both “reasonable physician” standard and subjective standard (based on individual being treated) remain relevant

i. Subjective Standard: reasonable patient under similar circumstances of the patient in the case

ii. Reasonable Physician Standard: Patient might not undergo necessary treatment if told of extreme risks

2. Other type of material information include: (on exam, talk about all 3 choices and if there are alternatives, describe the alternative and talk about the chances)

a. Risks of this treatment, as well as risks of other treatment or no treatment

b. Alternative treatments

c. The chances of success of the proposed treatment

d. Possible side effects of the treatment (as well as potential side effects of alternative treatments)
VII. JUDGE AND JURY
a. Basic division of responsibility
i. Judge decides Questions of Law
1. What types of rules should govern society?
ii. Jury decides Questions of Fact
1. Takes those rules and applies them
b. This broad division helps
i. Limit questions a jury is empowered to decide
ii. Court regulates formal order and presentation of evidence; restrict information presented to jury to ensure that evidence complies with court-developed standards of relevancy and authenticity
c. Whether someone acted negligently is a mixed question of law and fact
d. P has the burden of proof in negligence prima facie case
i. P has the burden of proving her case by a preponderance of the evidence
ii. i.e. P must show to the satisfaction of a jury that the probability is greater than 50% that the D was negligent
e. Judge decides whether the bare minimum of evidence for prima facie case of negligence is present
i. If the evidence is so massive, overwhelming, or convincing that no reasonable jury could have seen otherwise, the judge decides and not the jury
ii. Baltimore & Ohio Railroad Company v. Goodman (Holmes)
1. Rule: the question of due care goes to the jury, but when the standard of conduct is clear, it should be left to the courts
2. P approached railroad, he was cautious and slow but did not stop and check for train
3. Judge found that P was contributorily negligent because a driver entering the railroad intersection has the responsibility of stopping, getting out of the vehicle and looking to make sure there is no approaching train before crossing the intersection or else he is being negligent
4. Nothing for jury to decide since evidence was overwhelming
iii. Advantages of this approach: judges set fixed standard of conduct and apply them
1. Reduces uncertainty
2. Holmes suggests judges have greater competency to decide these question over the jury
f. Credibility issues that arise must be resolved.  As long as case can go either way, it is for the jury to decide
i. Pokora v. Wabash Railway Co. (Cardozo)
1. Rule: when custom fails, a jury should decide whether P’s course of action was reasonable depending on the situation and the circumstances

2. P stopped at train tracks.  He listened and did not hear a whistle that signaled an approaching train.  Nearby boxcars blocked his view of the tracks on the other side.  He crossed the railroad track and was hit by an unseen train
3. Supreme Court believes P’s case should not have been dismissed and that there was sufficient evidence
a. It is an uncommon precaution for people to get out of their car to check for oncoming train because it is dangerous.  Driver can get hurt if he got out to look or drives into intersection thinking it is safe
b. Judge Cardozo held that the jury, not the trial judge, must decide whether the circumstances were such that RPP should have reconnoitered
ii. Advantages of this approach:
1. Allows jury to consider a wide variety of circumstances in deciding what is due care under the circumstances
iii. Rules vs. Standards
1. Holmes: create a rule of law for conduct
2. Cardozo: judges should be cautious in creating rules of law that govern conduct, leave for a jury to decide what is customary
VIII. RES IPSA LOQUITUR (RIL)
a. “The thing speaks for itself”
i. Where the doctrine applies, it permits the P to get to the jury without proving a specific breach
ii. In fact, in some jurisdictions, obtaining an RIL instruction requires the jury to find negligence
b. Significance of RIL

i. If RIL applied, P obtains instruction re duty, breach, and actual cause

1. When causation is inferred, it is more powerful
ii. RIL permits P to get to the jury on duty, breach, and cause without proving a specific breach

1. Still has to show the damages
2. Quite significant that P can get to the jury on liability
c. To utilize RIL, must first prove 3 things

i. Event must be a of a kind which does not ordinarily occur in the absence of someone’s negligence
ii. Must be caused by an agency or instrumentality within the exclusive control of the D, and

1. Does not necessarily have to be “exclusive”
iii. It must not have been due to any voluntary action on the part of the P
1. Whether these 3 criteria are satisfied is a question of law
2. Judge makes this decision
d. Effect of Obtaining an RIL Instruction (note: differing approaches in different jurisdictions) – Least significant to most significant
i. Inference of negligence is PERMISSIBLE (not mandatory) (prima facie)
1. Goes to jury and prima facie case is established, so jury is free to decide for the P but is not required to

OR
ii. Inference of negligence is MANDATORY unless D rebuts with plausible evidence

1. Have to find for the P unless D offers evidence that they were not negligent

OR
iii. Inference of negligence MANDATORY unless D PERSUADES a jury it was not negligent (shifts burden of P – Ybarra)

1. Strongest one

2. Not only does P get a mandatory instruction, but also jury is instructed that the burden of proof is shifted onto D due to operations of law

3. P wants the strongest possible inference

4. If the burden of proof shifts, D loses if jury does not know what to do when there is conflicting evidence

(All 3, at a minimum, provide prima facie case)

e. Byrne v. Boadle (1st element of RIL)

i. Rule: if injury is of a type that does not typically occur without negligence of someone, negligence is presumed from the mere fact of the injury’s occurrence
ii. P injured when barrel fell out of warehouse window owned by D.  P could not establish what happened and could not pinpoint breach

iii. Court said the event of falling out of warehouse window and injuring P is an incident that speaks for itself, cannot happen without some negligent act

1. Found evidence to be sufficient and established prima facie case

f. Colmenares v. Sun Alliance Insurance Co. (all 3 elements)

i. P sued D when injured from fall due to handrail of escalator stopping

ii. D claimed escalator (instrumentality) was not under their exclusive control because it was serviced by a third party

iii. Court held that they were still exclusively responsible for having functioning escalators

iv. Non-Delegability Doctrine
1. Cannot escape legal assumption of responsibility over facilities you operate in interest of public safety

g. Larson v. St. Francis Hotel (2nd element of RIL)

i. Rule: the P must prove that the instrument that caused the accident was under exclusive control of the D
ii. P was walking along the sidewalk outside of D’s hotel when she was struck and knocked unconscious by an armchair.  It is assumed that the armchair came from one of the hotel room windows

iii. Held: Hotel not liable to pedestrian

1. Hotel does not have exclusive control over the armchair

h. Connolly v. Nicollette Hotel
i. The operator of a hotel hosted a convention attended by more than 4,000 Jaycees, 350 to 400 of whom were registered guests, during which liquor was unlimited.  Hotel management was told of numerous incidents of disorderly conduct, including objects being thrown from the upper floors of the buildings, hallways, and adjacent premises were daily littered with the debris of broken glass and bottles

ii. P, a pedestrian, was struck by falling debris thrown out of hotel

iii. Held: a jury question as to whether or not the D hotel was negligent
1. Hotel had control over allowing certain conduct on part of their guests

a. Hotel can withdraw their license to be there, so hotel liable

i. Ybarra v. Spandard (2nd element)

i. Rule: D had the exclusive control of P
ii. P underwent surgery at hospital.  While P was unconscious, there were 6 different Ds (doctors, nurses, anesthesiologists) that had P under their care.  P had muscle atrophy in shoulder after waking up from non-related surgery

iii. P did not know exactly what happened and could not prove which specific D caused the harm

iv. Court says all D who had any control over P’s body have to give an explanation

1. Burden of proof shifted to D’s so each D had to persuade a jury that they were not acting negligently.  If jury does not believe Ds, they are liable

j. How should we look at RIL?

i. Evidentiary Effect
1. Where D has control and it seems likely the event would not have occurred without negligence, a jury is permitted to infer negligence.  We let D explain, offer evidence to show it was not negligent, if D can do so

2. Example: Byrne v. Boadle
ii. Covert Means of Imposing Strict Liability
1. P is unable to prove D was negligent, so absent other explanation, we let the jury decide

2. Example: Ybarra v. Spangard
CAUSATION

I. ACTUAL CAUSE

a. THE BASIC RULE: THE BUT-FOR TEST
i. P must establish that it is MORE LIKELY THAN NOT that he would not have been injured BUT FOR D’s negligence (breach) (remember word for word)

1. Ask yourself: did the specific breach make any difference in how P’s injury came about?
ii. Examine each part of the actual cause requirement
1. “More likely than not” – preponderance of the evidence
a. Preponderance of the Evidence
i. P has the burden of proof

1. Jury decides this, provided P has offered prima facie case

ii. P must establish that it is more likely than not that he would not have been injured but for D’s negligence
1. “But for D’s negligence” = but for D’s breach

2. Did the specified breach make any difference to the injury?

iii. Cannot answer actual cause question without identifying the breach
iv. 2 common errors concerning but for causation

1. “D’s actions were a but for cause of P’s injuries”

a. Must be specific breach, not just D’s actions

b. Instead: D’s negligence was a but for cause of P’s injuries

2. “Was D’s negligence the cause of P’s injury?”

a. There might have been multiple causes

b. Instead: Was D’s negligence a but for cause of P’s injuries

v. Actual cause analysis links breach to P’s injury

1. Doing the specific affirmative act that is unreasonable was a “but for” cause of P’s injuries

a. But for D’s (specific departure), P would not have been injured

b. Zuchowicz v. United States of America
i. P was prescribed 1600 mg of Danocrine, which was twice the daily dosage allowed.  P developed PPH from taking the medication and eventually died

ii. But for the erroneous prescription, would P have developed PPH?

iii. Increased Chances Doctrine
1. A negligent act was deemed wrongful because that act increased the chances that a particular type of accident would occur

AND
2. A mishap of that very sort did happen

These 2 are enough to send it (the negligent behavior caused harm) to jury

c. Berry v. The Borough of Sugar Notch
i. P was driving cable car at an excessive speed and at the moment the car passed under a tree, the tree blew over, crushing the car and injuring P

ii. D claimed that P was contributorily negligent by speeding, but court held there was no “but for” cause.  It was mere coincidence that the tree fell at that moment and could have happened whether P was speeding or not.  Speeding was not the cause of the accident and did not contribute to the accident
1. If P was driving even faster, P might have even avoided being injured by the tree

2. Coincident Causation
iii. D was negligent in allowing tree to remain

2. Failing to take a precaution a RPP would take was a but for cause of P’s injury

a. But for D’s untaken precautions, P would not have been injured

i. Much more difficult issue because these circumstances are hypothetical

b. Kirincich v. Standard Dredging Co.
i. P was working on a ship when he fell into the water.  Other deck hands tried to throw him a 1 inch wide rope, but he was not able to grab it and drowned.  The line was thrown several times and the line at one point reached up to 2 feet of D.  The 1 inch line, when thrown, sank and did not stay afloat

ii. Specific Breach: failure to throw a more buoyant apparatus to drowning P

1. Untaken Precaution

iii. Court speculates that if a more substantial object was thrown, then the decedent’s instinct of preservation may have allowed him to more easily grab a larger floating object

iv. Where evidence leads to uncertainty, case must be given to jury to decide because it is unclear whether he would have drowned even if a buoyant object was there

c. New York Cent. R. Co. v. Grimstad
i. Barge owner failed to equip the barge with proper life preservers.  Grimstad fell overboard and drowned while wife tried to find a line to save him with

ii. Court held that there was nothing to show that he would not have drowned or that the wife would have gotten the preserver in time

iii. D was not liable because it is not a but for cause

d. Smithwick v. Hall & Upson Co.
i. Require that party establish it was negligence (and not non-negligent behavior) that caused injuries

ii. Employee was engaged in helping to store ice for employer in brick building.  Employee was stationed on west side of the platform inside the railing and was instructed by employer not to go on the east end of the platform because it was not safe.  After employer left, employee went to work on east side, where a brick wall above the platform gave way and fell to the ground, injuring employee

iii. Court held that employee was justified in supposing the wall was safe and not likely to fall on him like any reasonable man in the circumstances would
vi. When the (n)egligence consists of an untaken precaution, actual cause is uncertain because we are examining a hypothetical situation
1. Doctrines invoked to resolve hypothetical situation include:

a. Send case to the jury (fact finder) to resolve

i. Kirincich
2. Increased Chances Doctrine (allow inference of causation)

a. Elements (see above)
b. Zuchowicz
c. Harris v. Pennsylvania Railroad Co.
i. P was a deck hand who fell overboard and drowned.  Another deck hand threw a line but it was so heavy it could not reach P.  no effort was made to throw the life ring aboard

ii. Although it is not certain whether or not P would have survived, the court found there was enough testimony to show reasonable probability of rescue had a life ring been used

3. Shift Burden of Proof

a. Haft v. Lone Palm Hotel
i. A mother and daughter brought wrongful death action after family’s father and son drowned in D’s motel pool.  No one saw drowning.  State law required motel to provide a lifeguard or rescue equipment but motel met none of the requirements

ii. Court concluded failure to provide a lifeguard greatly enhanced the chances of drowning; absence of lifeguard also deprived P of means of definitely establishing facts leading to drowning

iii. Court shifted burden of proof to D to absolve themselves

vii. Multiple Defendants
1. Severally Liable
a. D1 negligently runs over P’s bicycle, and D2, independently of D1, simultaneously negligently fires his gun in the air and the bullet hits P.  Each D acted independently of the other, and neither would be responsible for the harm caused by the other’s action

b. D1 is responsible for his own negligently caused injury.  D2 is responsible for the enhanced injury from his negligence
2. Joint Liability

a. D1 runs a red light and D2 speeds through the same intersection, and the two collide, injuring a bystander.  Each D’s negligence is part and parcel of an entire loss, and we hold BOTH D’s liable to bystander for entire loss

b. P can sue either, or both
3. Apportionment Among Multiple Defendants

a. P is ordinarily required to apportion her losses to each D
b. Rule of Several and Joint Liability
i. Both Ds are independently (severally) and jointly responsible to P for P’s entire loss

ii. P can bring suit against either D, or both, and recover the full amount of her loss, allowing P to choose which D, or both, from whom she will attempt to recover

iii. Increases likelihood that P will be able to recover for her injuries

c. Allocation of loss between co-defendants: possible legal remedies for a D to make another D pay for all or part of the judgement

i. Contribution
1. Shift a portion of loss from one culpable D to another

2. Under common law, usually not allowed

ii. Indemnity
1. Shifting the entire loss from one culpable D to another

2. Allowed when one culpable D could demonstrate that another party was significantly more culpable than he

viii. When there are Multiple Defendants AND cannot specify “but for” for particular Defendant:
1. 5 doctrines that are exceptions to but for test
a. Concert of Action (joint causation)
i. Both tortfeasors are acting together, pursuant to a common plan or common action, encourages or assists each other in accomplishing act

1. i.e. two motorcyclists racing & pass horse on either side.  Horse bolts, injuring rider

2. Held: both Ds are jointly and severally liable to rider
b. Concurrent Causation (joint causation)
c. Alternative Liability (joint causation)
d. Enterprise Liability (joint causation) – Industry Wide Liability
e. Market Share Liability (joint causation) – A Form of Apportionment
b. CONCURRENT CAUSATION

i. Two Ds act at same time, but are not acting together

ii. Either’s negligence would be sufficient to cause P’s injuries

iii. Court shifts Burden of Proof to Ds to prove other was the cause, or that the event would have occurred naturally without D’s negligence
1. Without this proof, Ds are jointly and severally liable
iv. Kingston v. Chicago & Northwestern Co.
1. Two fires were set – one by an unknown person and the other by sparks emitted from D’s train.  The two fires joined and then destroyed P’s property
2. Either fire would have caused the damage without the other
a. Either D’s negligence would have been sufficient to cause P’s injuries
3. D is liable
c. ALTERNATIVE LIABILITY
i. P cannot identify which of the two or more negligent Ds caused P’s injury, but likely only one caused the injury
ii. Burden of Proof shifts to Ds to exculpate themselves.  If the cannot, they are jointly and severally liable
iii. Summers v. Tice
1. P was quail hunting with both Ds.  Ds were told to exercise care when shooting.  P stood ahead of Ds on a hill and they knew P’s location.  Both Ds negligently shot at quail that was standing next to P and P was hit in the eye and lip, but could not tell which D actually shot him
2. Court held both Ds liable – jointly and severally
d. ENTERPRISE LIABILITY
i. Two or more Ds (small number of enterprises) acted independently, but develop industry-wide standards, delegated some functions to trade association, market similar or identical products, have common design standards, marketing, common sales plans
ii. But P cannot identify which manufacturer produced the specific item that injured P
iii. Burden of Proof shifts to Ds; if Ds cannot exculpate themselves, they are jointly and severally liable
iv. P must name all Ds in market in suit
v. Hall v. E.I. Du Pont de Nemours & Co., Inc.
1. Ps were children injured by explosion of blasting caps on 12 occasions in 10 states.  Ds were blasting cap manufacturers, which comprised a lot of the whole industry.  Ds negligently omitted a warning on individual caps
2. Court held since Ds adhered to industry wide standard, Burden of Proof shifted to D if Ps could establish that the caps were manufactured by one of Ds
e. MARKET SHARE LIABILITY
i. Each D held liable for the proportion of the judgement that is represented by its share of that market – NOT jointly and severally liable
ii. If:
1. Fungible product manufactured by all Ds
2. Injury stems from characteristics of product
3. A “substantial share” of the relevant market is represented in class of Ds (75% is enough, 25% is not enough, roughly anything over 50% is sufficient)
iii. Then:
1. Burden of Proof shifts to each D to show it did not manufacture the product that injured the P
2. And each D’s share of the total liability is approximated to equal each D’s share in the relevant market
iv. Sindell v. Abbott Laboratories
1. P was a daughter of woman who took drug DES manufactured by all Ds.  DES has same formula across the board.  Ds were all negligent in manufacturing and sale of DES, which causes cancer in the daughters of women who took it while pregnant.  Ps were exposed to DES and got cancer.  P could not identify which D manufactured the drug given to her mother
2. All Ds held liable for their share of the market
v. Market share approach approximates perfect matching – so courts like it
f. LOST CHANCE OF RECOVERY (another theory of causation)
i. Case permitted to go to jury, where injury was a lost chance of recovery (from illness)
1. Even if P already has less than 50% chance to live
ii. Herskovits v. Group Health
1. D negligently delayed P’s cancer diagnosis by 6 months.  During that time, chances to live 5 years decreased by 14%
2. P lost some portion of his probable life expectancy
3. D argued that P had to show that P “probably” would have had at least a 51% chance of survival without the mis-diagnosis
4. Court held reduction of a chance of survival from 39% to 25% is sufficient evidence to allow actual cause issue to go to jury
a. Any lost chance of life is material
iii. Hamil v. Bashline
1. P negligently treated at hospital.  If P had been treated, there was a 75% chance of survival, but P died
2. Leave it to jury whether increased risk was a submittal factor in bringing about the harm
II. PROXIMATE CAUSE

a. Policy Judgement as to how far liability should extend for harm actually caused by D’s tortious conduct (limitation upon liability)
i. Always Ask:
1. What was the specific breach?
2. At the moment of the breach, what damages are foreseeable given the specific breach?
ii. Two competing approaches:
1. Directness Test
2. Foresight Test
b. DIRECTNESS AND FORESIGHT

i. Directness Test (looks backward from event)
1. Does the harm flow in an unbroken stream from D’s tortious conduct or is it
a. Too remote, or
b. Interrupted by a superseding cause
i. Considers whether some other negligent act overwhelmed the original negligent act
2. Polemis; Andrew’s dissent in Palsgraf and Vosburg
ii. Foresight Test (looks forward from the time of the negligent act)
1. Is the harm of the same sort that was risked when D breached his duty?
a. Ask the question at the time of the breach, before you know what actually happened
2. Wagon Mound #1, Palsgraf
iii. 4 Types of Questions under Proximate Cause
1. PERSON (foreseeability test)
2. TYPE OF HARM (foreseeability test)
3. MANNER OF INJURY (directness test)
4. EXTENT OF INJURY (directness test)
c. UNFORESEEN PERSONS (Majority: Foresight)
i. Is the P within the class of people that when D was negligent, P was within the scope of the risk of D’s act?
1. This is a DUTY question
a. When a person acts, he owes persons within the scope of the risk a duty to act to avoid creating foreseeable and unreasonable risks under the circumstances
2. Palsgraf v. The Long Island Railroad Co. (Cardozo)
a. D negligently assisted passenger as he tried to board a moving train.  Passenger was carry a nondescript package, which actually contained fireworks.  He dropped package, fireworks exploded, causing scale on platform to fall and hit P.
b. Question asked: is the P within the scope of the risk D ran by negligently helping passenger board train?
c. Cardozo’s perspective (Majority)
i. Held P could not recover because she was not a reasonably foreseeable P
ii. An act is negligent towards some person or group of people who are exposed to the risk of D’s negligent act
1. Judge this at the time of the breach
iii. Everyone owes persons who might be foreseeably injured by his conduct a duty of reasonable care under the circumstances
iv. This case concerns the scope of duty, not proximate cause
1. Not only do you have to foresee the risk, but you also have to foresee the group of people exposed to the risk (DUTY issue)
d. Andrew’s dissent (Minority)
i. Directness: if the D acted negligently, his negligence is towards whomever is injured in a direct causal chain, even if unforeseeable
1. Provided that injuries were proximately caused and not too remote
3. Unforeseen Persons: Injuries caused to Rescuers

a. D owes them duty of care; injuries to just rescuers are foreseeable
b. Wagner v. International Railway Co. (Cardozo)
i. D negligently operated train by not closing doors while going over sharp turn.  P’s cousin fell out of train, and while train was stopped, P went to look for him.  In the process of searching for his cousin, P fell of the bridge
ii. Negligent act by D was not closing doors of railway car
iii. Who is within the scope of the risk?
1. Everyone in the car, including P
iv. Was the P injured as a result of the door being opened?
1. No, P was perfectly safe.  His cousin was thrown out
v. Does P have a cause of action?
1. Yes, Cardozo held that “Danger invites Rescue”
2. Rule: Rescuers and caregivers are within the scope of risk being run of D’s negligent act, as long as rescuers are not acting recklessly in regards to their own safety
d. UNFORESEEN INJURIES – TYPE (Majority: Foresight)
i. Evaluate the case at the stage of the breach
1. What is the behavior that made this negligent?
2. Is the same risk manifesting itself here?
3. If the risk is not foreseeable, then D is not liable on proximate cause grounds
ii. Majority Approach: Foresight

1. Wagon Mound #1
a. D negligently spilled oil into bay, which spread towards P’s dock.  Nobody thought that oil could catch fire in the water.  However, a spark did cause it to catch fire and Ps dock burned down
b. Negligent Act: releasing thick furnace oil in their hold into the water
c. It was not foreseeable to the dock owner that the oil would burn on the surface of the water
i. Dock owner was not contributorily negligent by continuing to build on the dock
d. What is likely damage that would occur when furnace oil spills on the water near a harbor, if it is not foreseeable that the oil would burn?
i. Type of damage you could foresee when oil spills is mucking other ships and docks
ii. Fire was not a foreseeable risk
e. Where it is foreseeable that the negligent act would create one type of harm (harm by mucking), but it is not foreseeable that the negligent act would create a different kind of risk (harm by fire), is the ship-owner liable for the unforeseeable risk that occurs?
i. Foresight test asks: is the harm of the same general type that was risked?
ii. Ask the question as the time of the breach, before you know what actually happened
1. What were the risks being run at the time of the breach?
2. If you do not have built into the negligent act the risk being run, then D is not liable for that under proximate cause rules
f. Court held that type of injury was not foreseeable, therefore, no proximate cause
iii. Exception to foresight test: thin skull rule (eggshell P)

1. Flips us back to directness test
2. Vosburg v. Putney
iv. Minority Approach: Directness
1. Polemis
a. While D was discharging cargo on the ship owned by P, a heavy plank fell into hold, which stored gasoline cargo.  This caused a spark that set fire to the ship
b. Although the plank fell due to D’s negligent act, igniting a spark was not foreseeable type of injury
c. Using directness test, court held that negligent act was proximate cause of fire because it was the direct result of the act
e. UNFORESEEN INJURIES – MANNER (Majority: Directness)

i. The way or manner in which injury occurred
ii. Majority Approach: Directness

1. Wagon Mound #2
a. P was another ship-owner in the harbor, perceived there might be another problem as seen in Wagon Mound #1
b. Brought in experts that testified that if furnace oil placed on surface of water would burn
i. Tried to argue that type of harm that occurred was foreseeable
ii. So ship captain should have known fire was foreseeable
iii. P was able to recover for the damage caused by fire
2. Petitions of Kinsman Transit Co.
a. Negligent Acts of Shiras (D):
i. Position of ship was negligent, way ship was positioned allowed ice to pile up in space between ship and harbor, positioned at the bend of the river which is negligent for a ship that size, back of the boat jutting out past the harbor creating a dangerous fulcrum effect when ice builds up
1. Risks being run:
a. The ship will become unmoored, coming loose
2. Likely Types of Damage:

a. Property damage to anything along the river

b. Flooding

c. Personal injury

3. People that are in Scope of Risk

a. Below the river

b. Adjacent

ii. No anchors put out

1. Same risk: ship coming loose

iii. Once the ship became unmoored, the caretaker captain screwed up dropping the anchor, therefore, there was no way to control the ship

1. Same risk: ship coming loose

b. Negligent Act by Continental Grain (D)

i. Failing to position deadman so it would not release or give way under the circumstances; supposed to hold whatever weight was attached to it; was installed in faulty manner

1. Risks being run:

a. The ship will become unmoored, coming loose

b. Same type of damage and people in scope of risk as previous D

c. Negligent Act by City of Buffalo (D)

i. Employees failing to raise bridge in timely manner

1. Risks being run:

a. Causing a jam in river

b. Likely type of damage:

i. Water back up, flooding upstream

d. Complaints made by D

i. Manner of injury: this type of injury would not have happened in this way because it is a series of bizarre events

ii. Extent of injury: could not foresee that flooding would have damaged as much property as it did

e. Holding:

i. Do not have to foresee exact manner of injury

ii. Law does not require foreseeing the extent of injury

f. EXTENT OF INJURY (Majority: Directness)
i. Extent of injury does not have to be foreseen, just direct result
g. INTERVENING AND SUPERSEEDING FORCES

i. An injury can occur because of acts of multiple tortfeasors
1. Tort law often holds multiple tortfeasors jointly and severally liable to P

2. Sometimes, subsequent acts of a second tortfeasor cuts off first tortfeasor’s liability

ii. Intervening: Subsequent acts of negligence that do not block liability of initial tortfeasors
1. D is still liable for creating a risk that a 3rd party will act in a way to contribute to P’s injury (intervening cause)

a. Britton v. Wooten
i. D negligently stacked flammable trash up the wall on building owned by P.  Fire started in the dumpsters next to this pile, which spread to the pile of trash and caused the building to burn down.  Testimony established that an arsonist most likely set the fire

1. Court held that an intentional tort or crime does NOT break the causal chain if the D should have foreseen that his negligence created a situation in which such a crime or tort might be committed (Furnished the occasion for)

2. If what made the original act negligent is the risk of some deliberate wrongdoing, then the deliberate wrongdoing is not a superseding cause
iii. Superseding: Intervening acts of negligence that do block liability of initial tortfeasors
1. Courts will sometimes treat intervening negligence as sufficiently unforeseeable to be a superseding cause.

a. P accidentally shot by C who was employed as a cook by D’s sheriff office (S).  C had been deputized and thus had to undergo training in the use of firearms.  While drunk and playing with his gun, C shot P.  Court held that S was not liable because of the foolhardy nature of C’s conduct (Roberts v. Benoit)
b. Landlord failed to provide hot water to tenant.  T heated water in a pot on stove, carried to bathroom.  T collided with his child and caused severe burns.  The suit was barred because T’s carelessness was a superseding cause to landlord’s negligence (Martinez v. Lazaroff)
c. Accident caused by a second drunk drive is a superseding cause of the damages (Coates v. Contl. Vinal Window Co.)
2. Medical Malpractice

a. Courts hold that ordinarily medical malpractice committed in the course of treating injuries created by the negligence of a D is a foreseeable consequence of causing bodily injury to someone, and thus, cannot be deemed a superseding cause

iv. Role of the Judge

1. Proximate cause is to be assessed by the jury

2. The judge needs to decide could a reasonable juror find that a 3rd party’s intervening wrongful act constitutes a superseding cause?

v. Problems

1. Superseding cause shields the minimally culpable party from bearing the entirety of the liability

a. Indemnity to deal with this

i. Indemnity allows you to shift your losses to another culpable party
AFFIRMATIVE DEFENSES TO NEGLIGENCE
I. Assuming P has established prima facie case, D can assert affirmative defenses

a. Contributory Negligence
b. Comparative Fault
c. Assumption of Risk
i. A jurisdiction will recognize contributory negligence or comparative fault, but not both
d. D has the burden of proving Affirmative Defenses
II. CONTRIBUTORY NEGLIGENCE
a. Definition: Departing from the standard of care that a reasonably prudent person would exercise in regards to his/her own safety under the circumstances (acting unreasonably in regards to his own safety)

b. Elements:
i. P is negligent towards his own safety
ii. P’s negligence is a substantial factor in his own harm (causation)
c. Under Common Law, (if elements established) Contributory Negligence was a Complete Defense

i. “All or Nothing” Rule: P recovers nothing, even though D was negligent

ii. Minority Rule (depends on jurisdiction)

iii. Changes with Comparative Fault because it allows jury to assess a percentage of responsibility on P (apportionment) and reduces P’s recovery without entirely eliminating it

iv. Butterfield v. Forrester
1. D negligently obstructed road with a pole.  P was riding his horse as fast as he could go and didn’t see the pole.  P hit pole, fell off horse, sustaining injuries.  If he had been riding with due care, he would have seen the pole.  Because P was negligent towards himself, P was not allowed to recover from D

d. In addition to establishing that P was negligent, D must establish the causal connection between P’s negligence and his injury

i. Smithwick v. Hall
1. P negligently stood on icy platform.  Injured when bricks fell from bridge above him due to D’s negligence.  Although P was contributorily negligent, P’s negligence wasn’t the cause of his injuries, so no defense for D

e. Exceptions and Limitations to classic common law rule:

i. Statutory Violation (at least where purpose to protect P from own inability to appreciate consequences)

1. Contributory negligence may not be invoked where P bases the claim on D’s breach of a safety regulation

2. i.e. statute forbids sale of glue to minors.  Store sells glue to minor, and he sniffs it and dies.  Store cannot invoke Contributory Negligence defense

ii. Custodial Care

1. Ditto case: children were under care of drug rehab facility.  Children took fluid out of copy machine and drank it, and died.  Their actions were negligent, but court held that facility didn’t have a defense because it was their responsibility to care for the patients

iii. Emergency Conditions

1. Under conditions of emergency, people do things that are attuned to their welfare

iv. Last Clear Chance

1. Fuller v. Illinois
a. P was crossing a railroad track.  Speeding train blew whistle but didn’t stop although it could have.  Train hit P and P died.  D had last clear chance/opportunity to avoid the accident, so no defense although P was negligent in walking on the track

2. Kumkumian v. City of NY
a. Man was lying on railroad tracks when subway train hit him.  Emergency brakes were used, but driver reset brakes twice without looking under train.  Man died under but wouldn’t have if driver checked.  Driver had last clear chance to avoid accident

III. ASSUMPTION OF RISK (someone assumed the risk)
a. EXPRESS ASSUMPTION OF RISK
i. An agreement that is typically in writing (though not always in writing)

ii. One party typically attempts to shift risk of loss to the other party or to change an underlying rule of law, or to change the forum in which a dispute will be heard

iii. Examples of Express AoR

1. Exculpation clause – you agree to hold the other party harmless for her negligence towards you

a. Often in sporting or recreational activities

b. Agreement not to sue

2. Arbitration clause in consumer contracts

3. “Agreement” not to pursue a class action

iv. Are such agreements enforceable?

1. Presumptively Yes, although:

a. 2 Types of Challenges
i. Procedural Challenges (i.e. adhesion contract)

1. Realistic opportunity to bargain?  Information provided?  Opportunity to ask questions?  Knowing consent?

2. A&M Produce v. FMC Corp
a. Asking a non-English speaker to sign a document in English is not “knowing”

3. Obstetrics & Gynecologists, Ltd v. Pepper
a. Patient required to sign form waiving her right to sue for malpractice before being treated at a clinic.  Subsequently injured by D’s malpractice.  Court held that waiver was unenforceable because P was not clearly aware of what she was signing

ii. Substantive Challenges

1. Focuses on underlying fairness of the agreement itself

2. To challenge enforceability of exculpation clause, one must develop Policy Reasons

b. Tunkly Factors used to address challenges (the more you have, the less likely to be enforced)

i. The business is of a type generally thought suitable for public regulation

ii. The party seeking exculpation is performing service of great importance to the public

iii. The party holds itself out as willing to perform this service for any member of the public

iv. The party invoking exculpation possess a decisive advantage of bargaining strength

v. Imposes standardized adhesion contract

vi. The person or property of the purchaser is placed under the control of the seller subject to the risk of carelessness by the seller or his agents

v. Dalury v. SKI Ltd
1. P skier signed contract, which exculpated D from any harm done to P by his own acts or negligence of ski resort.  P collided with pole negligently left out by D

2. Court held exculpation clause NOT valid because it violated public policy (using above factors)

vi. Current law of exculpation clauses = Presumptively valid, although they may be procedurally deficient and may be substantively deficient (if it violates public policy)
b. IMPLIED ASSUMPTION OF RISK

i. Elements:
1. Knowledge of Risk – P must subjectively know, appreciate, and understand the risk of harm created by D’s conduct, AND

2. P must voluntarily subject himself to that risk

ii. At common law, implied AoR was a complete defense.  It changed with comparative fault

iii. Murphy v. Steeplechase Amusement
1. P stood and watched other passengers try to ride the moving belt ride, and saw people falling before he got on.  P knew the risk of the ride, and chose to get on.  P fell and injured himself

2. Court held that P voluntarily assumed the risk of the ride, and D was not liable for his injuries

iv. Marshall v. Ranne
1. P sued his neighbor whose boar attacked him.  Boar had chased him 12 times before and held him prisoner in his own house.  D argued that P assumed the risk when he left his house, but court disagreed saying P only had the choice between two evils, and confronting the boar was forced upon him as choice P was not legally required to accept

v. Compare Implied AoR to Contributory Negligence

1. Contributory Negligence focuses on P’s failure to exercise due care in confronting a risk, while Assumption of Risk focuses on P’s voluntary encountering a known risk

2. Contributory Negligence employs an “objective” standard (i.e. would a RPP have appreciated a risk, and taken steps to avoid the risk?), while AoR employs a subjective standard

IV. COMPARATIVE FAULT
a. In general

i. Same name as contributory negligence – if P is at fault, P has been contributorily negligent

1. D must still prove the same 2 elements

ii. But, Contributory Negligence is NO longer a complete defense, instead it is a Proportionate Defense
iii. A jurisdiction will have either Contributory Negligence (total bar) or Comparative Fault (proportionate bar), but NOT BOTH

b. How it works

i. First, D establishes that P was contributorily negligent

1. P negligent towards own safety

2. P’s negligence is a substantial factor in his own harm

ii. Second, if P is found contributorily negligent, the jury is asked to determine what percentage of P’s damages are attributable to P’s own negligence

c. Formula: Take 100% of P’s losses and reduce P’s damages by the % of P’s losses attributable to P’s own negligence
d. 2 Types of Comparative Fault
i. Pure – P can recover any percentage that D was negligent

1. Followed by CA

2. Jury can find in this scheme that P was contributorily negligent for 99% of P’s losses and still award P 1% of P’s losses

ii. Impure – P gets to recover only if P’s negligence was “less than 50%” OR “not greater than 50%”

e. McIntyre v. Balentine
i. P entered highway and was hit by D.  Both P and D were negligent.  Abandoned total bar rule and awarded P damages reduced by his own negligence

f. Comparative Fault raises new questions and problems

i. No longer need last clear chance doctrine because jury is now free to apportion losses between P and D

g. Multiple Ds (old rule: joint and several liability)

i. Combine negligence of all Ds
ii. As long as combined negligence is greater than P’s negligence, then P can recover against all Ds (Impure Jurisdiction)
iii. Majority abolished joint and several liability in this situation, each D only liable for his percentage negligence (except in CA)
h. Set-Offs – where each party sues the other for his damage

i. Courts are divided

ii. If insurance is available, usually NO set-offs are allowed

i. Implied AoR after Comparative Fault

i. Now, divide AoR into 2 Types:
1. Primary
a. Risks that are inherent in a sport or recreational activity

b. Change duty D owes to P, either eliminates duty (for inherent risks) or reduces the duty (i.e. to recklessness)

c. i.e. skydiving, horseback riding
2. Secondary
a. Risks that are NOT inherent in a sport or activity

b. Remains as an affirmative defense but majority of courts have subsumed into Comparative Fault

i. Secondary AoR brought into Comparative Fault regime so P’s negligent AoR is compared against that of D’s negligence

c. i.e. I loan you my car and say watch out for brakes, skydiving instructor mis-packs parachute or pushes participant out the aircraft door

ii. Knight v. Jewett
1. In touch football with unisex players, an overaggressive male player broke fingers of female P

a. Court distinguished between two kinds of AoR: Primary and Secondary

b. Person who is engaging in sport voluntarily assumes the risk inherent in the sport

i. Doesn’t alter the affirmative defense, changes the duty

ii. Must avoid intentionally injuring another player or recklessly disregarding the safety of other people while playing sports

c. In contrast, secondary AoR remains as affirmative defense

i. Affirmative defense is now subsumed into Comparative Fault

ii. There is NO secondary implied AoR defense, only Comparative Fault

iii. Kahn v. Eastside Union High School
1. Coach pressured swimmer into diving into shallow pool without experience, and she broke her neck

a. Court held instructor in sport owes duty of care that is exactly the same as that of co-participant, extended recklessness standard to coaches

b. Court accept that standard then evaluates conduct involved in case in light of that standard

i. Coach, according to P’s evidence, didn’t give P any instruction on how to dive into shallow water from the block and he told her earlier in the season that she would not have to dive during the competition

ii. During the competition, coach directed she would not be able to participate in the meet if she didn’t dive

iii. Rationale: a competitive sport is important and coaches push their students to achieve their potential and incentivize competition
AFFIRMATIVE DUTIES
I. General Negligence Duty
a. Everyone owes foreseeable person the duty, when they act, to act reasonably under the circumstances

i. Merely acting triggers this duty (with some exceptions)

II. NO DUTY RULE/FAILURE TO AID
a. General Rule: Unless a person has acted, there is generally NO affirmative duty to act or to aid or assist another
b. Tort Law distinguishes between misfeasance and nonfeasance
i. Misfeasance: when you have done something – D created a new risk of harm to P
ii. Nonfeasance: just standing by and not doing anything, just a bystander, not participating – D didn’t make P’s situation any worse

1. If you have “No Duty” it doesn’t matter whether your failure to act is “unreasonable” or even malicious

2. Yania v. Bigan
a. D cajoled P to jump in water.  He jumped in and drowned and D did nothing to rescue or assist him.  Court held that cajoling P did not constitute an act, and the mere fact that D saw P in a position of peril did NOT impose upon him a legal duty to go to P’s aid

3. Stockberger v. United States
a. Diabetic P has hypoglycemic episode at work.  His coworker gave him an Ensure, and noticed P wasn’t well, but let P drive home.  P drove his car into a tree and died

i. Court held that there was NO duty to assist him by driving him home or taking his keys since there was no contractual duty or reasonable expectation to do so

ii. Identified 3 EXCEPTIONS to the NO DUTY rule:

1. Where rescuer caused harm
2. Assumed contractual duty to rescue victim, or
3. Where victim was in rescuer’s custody (and no alternative)
a. i.e. prison inmate or patient in mental hospital

c. Rationale for no duty rule

i. Moral: people should not count on non-professionals for rescue – individualism

ii. Disincentive: Imposing liability might actually reduce the number of rescuers because people would be deterred by threat of liability from putting themselves in a position where they might be called upon to attempt a rescue

iii. Altruism: makes the problem a small one

1. People will act even if not required by law because they are altruistic, but if you create a duty, then people won’t act because they won’t get credit for altruism

iv. Administrability (line drawing): the circle of potentially liable non-rescuers would be difficult to draw

d. Critique of no duty rule

i. Moral: the rule is morally repugnant where potential rescuers can act at little risk to themselves and at little cost

ii. Incentive: tort law should incentivize people to rescue in such situations

1. Where it doesn’t impose a risk on bystander and allows them to bear no cost, people should be incentivized to help

iii. If it’s a small problem, the solution also requires a small change in the law
iv. Administrability: these problems can be addressed without too much difficulty

e. Exceptions to the no duty rule (where you have an affirmative duty to act)
i. Once a volunteer extends assistance to an injured or helpless person, the rescuer can be held liable if:
1. He either fails to provide reasonable care, or
2. Leaves the injured person in a worse position than when the actor took charge by discontinuing his aid
a. Zelenko v. Gimbel Bros
i. D’s employees took charge of P’s intestate when she became ill in their store, keeping her for 6 hours in an infirmary without any medical care.  Court believed that if D left P alone, another bystander, influenced by charity, would have called an ambulance

ii. Creation of a Dangerous Condition
1. Hardy v. Brooks
a. D hit a cow in the road, but was not negligent.  The court held that he was under a duty to take reasonable precautions to protect other highway users from injury such as by removing the cow or by giving warning

iii. D’s actions have harmed another (even non-tortiously) and the other is helpless and in danger of further harm
1. Maldonado v. Southern Pacific
a. P attempted to hop a freight train but fell under when D’s employees bumped the car.  Court held that the railroad owed him a duty of aid

i. If a person’s act or an instrumentality within his control, has inflicted upon another such harm that the other is helpless and in danger, and a reasonable man would recognize the necessity of aiding or protecting him, the actor is under a duty to take such action even though he may not have been originally at fault

iv. Interference with another’s rescue attempt
1. Louisville and Nashville R. Co v. Scruggs
a. D’s train refused requests to move train so fire trucks could pass over the tracks and rescue P’s house.  P’s house burned down.  The court held that D owed no duty to P to move its train in order to allow the fire trucks to pass

2. Soldano v. Daniels
a. A bystander from a neighboring tavern ran into D’s bar and requested D’s bartender to call the police for the benefit of another customer at the neighboring bar who had been threatened.  The bartender refused to call the police or to allow the bystander to do so.  The court held that the tavern owed a duty either to call the police or to allow the rescuer to do so

v. Special Relationships
1. Common Carrier and Passengers
2. Business Invitees
a. L.S. Ayres & Co. v. Hicks
i. 6 yr old boy fell while shopping with his mother in D’s store and got his fingers caught in store’s escalator.  The store unreasonably delayed stopping the escalator, and the boy’s injuries were exacerbated as a result.  The court held that the fact that he was a customer of the store was sufficient to recognize a relationship to impose a duty on the store

b. Posecai v. Walmart
i. Woman attacked in the parking lot of D’s store.  Court held that the store did not have a duty to protect her because the harm to P was not foreseeable.  There had not been similar prior attacks

1. Businesses owe a duty to protect invitees from foreseeable criminal acts of third parties

2. Competing tests of foreseeability
a. Specific Harm (Outdated): Landlord doesn’t owe a duty to protect patrons from violent acts of 3rd parties unless he is aware of specific, imminent harm about to befall the patron

b. Prior Similar Incidents (Minority): Evidence of previous crimes near the premises show foreseeability.  Is the incident that just occurred sufficiently similar to prior incidents such that the owner of the premises should be requires to take steps to protect customers?
c. Totality of Circumstances (MAJORITY): Doesn’t just look at prior similar incidents, but also looks at where the store is located, what store has done previously in terms of safety measures, how big is lot, etc… (nature, condition, location of land, as well as any other relevant factual circumstances bearing on foreseeability) – even if no prior similar incidents, store could still have liability because they could predict based upon these circumstances that at some point the criminal activity was going to happen
d. “Balancing Test”: Rule in CA (trending) – Foreseeability of harm and gravity of harm must be balanced against the cost/burden of imposing a duty on businesses to protect against that harm

i. Court held balancing test is best in deciding duty of care
3. Innkeeper and Guests
a. Kline v. 1500 Massachusetts Ave
i. P was a tenant in D’s building.  When P moved in, there were several security measures, but increasingly they were taken away and the rate of break-ins and attacks in the building rose.  P was attacked in a common area hallway.  Court found that landlord has a duty to protect tenants from foreseeable criminal acts of third parties (comparing to special relationship of innkeeper/guest)
4. Custodial Settings
a. i.e. prison inmate or patient at mental hospital

5. Common Social Enterprise
a. Farwell v. Keaton
i. S and F drove to friend’s workplace together, were trying to talk to girls and followed them to restaurant.  F was beaten.  S drove F around and dropped him off at grandparent’s house without calling for help.  F died from injuries.  Court found they were companions on a social venture = special relationship, so S had an affirmative duty to aid F with reasonable care

1. Facts that signified common social enterprise: common plan, talked to girls together, ran away together

6. Employer and Employee
vi. Additional Exceptions
1. Tarasoff v. Regents of UC
a. P’s daughter was killed by her ex-boyfriend.  Ex told therapist that he wanted to kill her.  Therapist didn’t warn daughter or family of danger.  Court found D (therapist) had a duty to warn her

i. Therapist owes a duty to non-patient if patient credibly threatens physical violence to that non-patient

ii. If psychologist wrongly predicts true danger, it’s okay as long as he “reasonably believes” danger exists to non-patient

1. Reasonableness – Question for fact finder

2. Bradshaw v. Daniel
a. Court held physician had an affirmative duty to warn identifiable third persons in the patient’s immediate family against foreseeable risks emanating from patient’s illness
vii. Negligent Entrustment
1. Rule: Liability where one who supplies directly or through a third person a chattel for the use of another whom the supplier knows or has a reason to know to be likely, because of his youth, experience, or otherwise, to use it in a manner involving unreasonable risk of physical harm to himself or others whom the supplier should expect to share in or be endangered by its use

a. The rule applies to anyone who supplies a chattel for the use of another.  It applies to sellers, lessors, donors, or lenders, and to all kinds of bailors, irrespective of whether the bailment is gratuitous or for a consideration

2. Vince v. Wilson, Ace Autosales Inc
a. Wilson provided money for her nephew to buy a car.  Ace Auto sold a car to nephew.  Nephew drove and hit and injured P.  Both Ds knew nephew didn’t have a license, failed test 3 times, and used alcohol & drugs.  Both Ds held liable for negligent entrustment

3. Osbord v. Hertz Corp
a. Car rental company did not have a duty to investigate the driving record of a sober customer who had a valid driver’s license before renting a car to him.  If D searched, it would have revealed 2 prior convictions of drunk driving

viii. Gratuitous Undertakings
1. Rule: Act or promise to do something and reasonable reliance on that promise

2. Restatement
a. “one who gratuitously undertakes with another to do an act or to render services which he should recognize as necessary to the other’s bodily safety and thereby leads the other in reasonable reliance upon the performance of such undertakings”

i. to refrain from himself taking the necessary steps to secure his safety or from securing the then available protective action by third person, is subject to liability to the other for bodily harm resulting from the actor’s failure to exercise reasonable care to carry out his undertaking

3. Erie R. Co v. Stewart
a. P was a passenger in car that was struck by one of D’s trains at a crossing where D usually had a watchman.  But watchman wasn’t there and didn’t give any warning that train was approaching until it was too late.  Court held that because the railroad had established a custom of having a watchman, and people relied on it, they had a duty to warn drivers

i. Once you have a longstanding safety practice that is voluntary, you must give adequate warning and notice to the public prior to withdrawing the practice
4. Marsalis v. La Salle
a. D’s cat bit P, and P asked D to keep cat under watch for rabies.  D promised to do so.  But D let cat escape and P had to have rabies shot as precaution.  P was allergic to shot and suffered injuries.  Court held D had a duty to keep the cat under observation, since D had promised to do so and P relied on that promise

i. Rule: one who volunteered invokes a legal duty to use the same degree of care as a reasonable person in the same circumstances
5. Beul v. ASSE International
a. Study abroad agency failed to check with international girl or ask questions about host family.  Girl was raped and had sexual relationship with host father.  Court held that company had a duty to care for her and to check in with her for safety

6. Crowley v. Spivey
a. D’s grandparents promised they would watch children when they visited their mother, who they knew had a history of mental illness.  They left children alone with mother, who shot and killed children.  Court held grandparents owed a duty towards grandchildren

7. Morgan v. Yuba County
a. County sheriff’s department promised P they would notify her before releasing a dangerous prisoner she helped to apprehend.  They released him without telling her and he killed her.  Court held that P’s intestate could make out a claim only if the county induced P to rely on its promise and that she did rely on it

8. Limitations on Duty created by Gratuitous Undertaking
a. HR Moch Company v. Rensselaer Water Co
i. D made contract with city for water supply.  During contract, fire spread though city and burned down P’s warehouse.  D was notified of fire but did not supply adequate water to put out fire.  Court held that D’s duty only extended to the parties of the contract (the city) because it didn’t want to extend the duty any further.  Contract didn’t intend to benefit P

1. Spreading range of D’s duty would extend liability, infinite number of beneficiaries in contract so court limited duty of D in a contract

b. Strauss v. Belle Realty Co
i. D Consolidated Edison’s power system left most of NYC in darkness during a massive power failure.  D provided electricity to P’s apartment and common areas under separate contract with landlord.  During power outage, P had to go out for water.  He fell in the dark in common area.  Court held there was no duty to P in the common area because that contract was with the landlord, not P, and if court extended the duty beyond the contract, it would be too difficult to administer

1. Court is concerned that we draw lines in a way that protects against crushing liability; fact that P wasn’t in a direct contractual relationship (privity) was relevant

LIMITATIONS ON DUTIES
I. OWNERS AND OCCUPIERS
a. Generally: Duties owned by owners and occupiers to entrants upon the land

i. If land is leased, owner has a duty to entrant (and occupier) only if the owner knows or should have known of the condition or activity

ii. Distinguish use of “trespass upon land”

1. What a landowner can do to a trespasser vs. what duty the occupier might owe to a trespasser

iii. Land is a proxy for all permanent fixtures on physical dirt (things that cannot be picked up and carried away)

iv. Occupier: someone who has a legal status of property owner/occupier (includes tenants)

v. Duties in this section are treated as exceptions to the general negligence standards

b. Different Types of Issues that Arise:
i. Duties owed from conditions on the land
1. Can be chattel on land, grade of land, whether there is a pond or tree branch, old wells, etc…

ii. Duties arising from activities on the land
c. Two Different/Competing Sets of Legal Rules in the States (Need to know BOTH)
i. Common Law Approach
1. Step 1: Classify Entrant
a. Trespasser: one who enters without consent or privilege

b. Licensee: one who enters with consent or under privilege, but not an invitee; enters for his own convenience, pleasure, or benefit

i. Largest group: social guests

c. Invitee: either a public invitee or a business visitor

i. A public invitee entering because of a general invitation to the public

1. Going into shops/stores (generally public is invited there, even if not planning to buy anything)

2. Open invitation can be withdrawn

ii. One who enters upon the premise of another for purposes connected with the business of the owner or occupier of the premises

iii. Post v. Lunney
1. P was injured while on a tour of D’s home, when she tripped on a piece of transparent vinyl covering one of D’s rugs.  P paid $5 admission fee for tour of home, but no money went to D.  Home was open to public via tour.  Court held that P was a public invitee, and owner should therefore be held to that standard of care
iv. Martin v. BP Exploration & Oil
1. Person who uses a gas station restroom without buying anything is an invitee if a reasonable person would understand the station invited the public to use the bathroom regardless of whether they purchased anything

2. Step 2: Define the Duty Owed by Owner/Occupier to each class of entrant for conditions on the land
a. Invitee – Owner/occupier owes duty of ordinary care
i. E.g. the obligation to inspect premises for hidden traps

ii. If inspection would have revealed the defect in the premises and owner/occupier fails to inspect

b. Licensee – If Owner/occupier knows of a dangerous condition that licensee is not likely to discover, owes duty to licensee either to warn of danger or to make condition safe
i. Obligation to warn only if Owner/occupier knows about the problem

ii. Warning someone about the problem is easier than fixing the problem

iii. Laube v. Stevenson
1. D’s mother regularly visited her daughter.  On one occasion, D asked her mother to get blanket from basement.  Stairs to basement had no handrail and stair near top was broken, with no light.  Mom fell, suffered injuries.  Court held that mother was a licensee and D owed a duty to her mother to warn her of the condition
c. Trespasser – Owner/occupier owes no duty to warn trespasser or make safe natural or artificial conditions on the land, except if:
i. Owner/occupier knows of a specific danger and that a particular trespasser is about to encounter it

ii. Owner/occupier owes a duty of ordinary care to discovered/known trespasser to avoid injuring him by active operations

iii. Footpath Exception: Duty to warn of hidden dangers adjacent to a public way

1. Murray v. McShane
a. Person sits on steps to tie his shoe and a brick falls off building causing injuries ( building owner liable

2. Justice v. CSX Transport
a. Truck driver’s view of railroad tracks was obscured by D’s plant and railroad cars, and he was killed by a train.. court held D owed a duty to avoid the creation of visual obstacles that unreasonably imperil the users of adjacent public ways
iv. Child Trespasser (“Attractive Nuisance”)
1. Turntable cases: shifts direction of trains, turntables located in middle of nowhere, children were greatly attracted to machinery, courts made exception

2. Where children are drawn to or chance upon a hazard and because of their youth are unable to appreciate the risk of serious injury, courts require landowners either to eliminate the danger or otherwise use ordinary care to protect children

3. Restatement/Doctrine – P has to establish ALL 5 elements

a. A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon land if:

i. Place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and

ii. Condition is one which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and

iii. Children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and

iv. Utility to the possessor of maintaining the condition and the burden of elimination the danger are slight as compared with the risk to the children involved, and

v. Possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children
4. Merrill v. Central Maine Power Co
a. 9 yr old child trespassed D’s land and used electrical wires to cook eel.  Court held that D had no duty because child knew at the time that it was dangerous and that he shouldn’t be there, so this didn’t satisfy risk element

ii. California Approach (revised approach, many states follow now)
1. Eliminates tripartite distinction between licensee, trespasser, and invitee (although many states kept distinction of trespasser)

2. All entrants are owed a duty of ordinary care (normal duty, but breach changes)
a. Classifications can have some bearing on whether there was a breach or not (goes to foreseeability of whether entrant would be there and what kind of precautions should have been taken)

3. Rowland v. Christian
a. P was invited into D’s apartment as social guest and when using the bathroom, P was injured using the fixture in sink.  D knew about the cracked handle and called her landlord to fix it, but she didn’t warn P about it.  Court eliminated the distinction and said that D owed a duty of care to warn P of the danger

i. This case eliminated the categories of invitee, licensee, and trespasser when determining duty of car owed by a possessor of land to the people on the land, and replaced the classifications with a general duty of care

ii. Rule: all landowners have a duty to act as a reasonable person in all circumstances regardless of status of entrants
II. NEGLIGENTLY INFLICTED EMOTIONAL DISTRESS (NIED)
a. Rules limit circumstances under which one may recover for NIED

b. Why the special category?  Historic hostility towards emotional distress claims

i. First, general distrust of emotional distress claims in general

ii. Second, emotional trauma does not manifest itself in easily observable phenomena, so emotional distress is subjective

1. It is difficult to measure emotional distress

2. Difficult to demonstrate which part of the P’s trauma was caused by the D rather than by other sources of trauma

iii. Third, courts feared trumped up claims, and also feared that recognizing emotional distress claims would increase litigation

c. Stages in evolutions of common law

i. Stage 1: no damages for emotional distress caused by D’s negligence

1. Distinguish IIED

ii. Stage 2: damages parasitic upon another tort

1. Distinguish parasitic recovery

iii. Stage 3: damages under the Impact Rule

1. Under Impact Rule, P was required to establish 3 things

a. D acted negligently towards P in which P received physical injury (impact)

b. P suffered emotional injury resulting from D’s conduct

c. Emotional injury manifested itself in physical consequences

iv. Stage 4 (current): Common Law today

d. Currently, NIED damages recoverable in 4 circumstances:

i. Parasitic damages
ii. D’s negligence impacts P (physical touching)
1. Note that even though impact is not required, P may still recover if he proves impact

iii. Under the direct victim rules
iv. Under bystander rules
e. Direct Victim Rules
i. Elements of NIED – Direct Victim

1. Before Robb:

a. D acted negligently

b. D’s negligence impacted P’s body

c. P suffered emotional distress

d. Emotional distress led to physical consequences

2. After Robb:

a. D acted negligently

b. P within zone of danger of D’s negligence

i. Someone proximately in area where there is danger to the person, if they didn’t get out of the way might have experienced some serious harm

c. P suffered emotional distress

d. Emotional distress led to physical consequences

ii. General Direct Victim Rule Today
1. Direct Victim Rule: Individual may recover for physical consequences of fright caused by negligence of someone else if individual was within zone of danger, even if there was no physical impact

2. D acted negligently towards P in which P was in zone of danger
a. Robb v. Pennsylvania Railroad Co
i. P was in zone of danger on railroad’s track, and she couldn’t move as a train was rushing towards her.  She got out of the car at the last minute before a huge collision.  Her fright and shock from the incident resulted in emotional distress, which caused her to not be able to nurse her child, and was in fact so bad that she had to abandon her business.  Court held that she could recover since she was in the zone of danger caused by D’s negligence

1. Court rejected the Impact Rule: that stated that fright alone is not a sufficient cause of action since physical consequences of fright are too remote.  Without physical injury, physical consequences of fright are not provable

2. Adopted Zone of Danger Test
3. P suffered emotional injury resulting from D’s conduct
4. Emotional injury manifested itself in physical consequences (this element is NOT required in all jurisdictions)
a. Sufficient physical consequences:

i. Ulcers, heart attack, prolonged vomiting

b. Insufficient physical consequences:

i. Transitory, non-recurring physical phenomena harmless in themselves such as dizziness and vomiting

ii. Molien v. Kaiser
1. Artificial distinction between physical and psychological injury cloud the central issue of whether P has suffered a serious and compensable injury
5. Fear of anticipated physical consequences (only some jurisdictions)

a. Recovery only allowed if P pleads and proves that the fear stems from a knowledge, corroborated by reliable medical and scientific opinion, that it is more likely than not that the feared consequences will develop in the future due to D’s negligence
b. Potter v. Firestone Tire and Rubber
i. D negligently dumped toxins into the ground, which were known carcinogens.  The chemicals entered the groundwater and contaminated nearby wells.  Ps brought suit for NIED for fear that they would develop cancer in the future from their exposure to the substances.  Court held that they needed to show more than just knowledge and fear, but rather that it was almost certain (more likely than not) that they would develop cancer
f. Bystander Rules
i. Bystander: An individual not personally subjected to a risk, but has observed someone else being injured, causing bystander emotional distress
ii. Basic Situation: D acts negligently towards somebody else, but bystander suffers emotional distress as a result of watching D’s negligence injure the direct victim
iii. Dillon Factors (now transformed into elements by CA Supreme Court)
1. P was located near the scene of the accident (as contrasted with one who was a distance away from it)
2. Shock must result from a direct emotional impact on the P from the sensory and contemporaneous observance of the accident (as contrasted with learning of the accident from others after its occurrence)
a. Must be at the accident and see it taking place

3. P and the victim must be closely related (contrasted with an absence of any relationship or the presence of only a distant relationship) – marital or intimate familial relationship
iv. James v Lieb
1. Brother watched his sister get run over by D’s truck and get crushed.  Court held that he could recover for NIED because he saw the accident occur and they had a close enough relationship
a. Court got rid of the Zone of Danger Test and adopted the Foreseeability Test

v. Moon v. Guardian Postacute Services, Inc
1. Moon observed D nursing home allegedly abuse his mother-in-law over a period of several months.  Court held that Moon was not closely related enough as a son-in-law and therefore, could not recover under a bystander claim
vi. Elden v. Sheldon
1. Cohabitation without formal marriage did not constitute the close relationship anticipated by Dillon
III. ECONOMIC LOSS RULE
a. The person whose damages consist only in economic losses may not generally recover them in tort (unless accompanied by property losses or personal injury)
b. Rule: A P may not recover in tort where a defective product causes purely economic harm

c. Generally: economic losses are the money people lose when they’re injured that doesn’t involve compensation for pain & suffering or repair of physical injuries

i. Examples:

1. Loss of a thing that is subject to a contract

a. Economic loss rule provides that where a party sues for purely economic losses as a result of a filed product, the P may recover, if at all, only in contract

b. East River Steamship v. Transamerica Delaval
i. D subcontracts to build turbines for ships.  Ship owner and D have a contract.  Ship owner leases to P and they have a contract as well.  Turbines are poorly constructed and portions of them disintegrate, causing further damage to turbines.  P claims loss of turbines and loss of profits during time ships were out of commission
ii. Court held P may not recover the value of the product (i.e. economic losses) from D who negligently built the turbine where the defect damages only the product itself (which was a contract issue) and does not injure persons or other property

c. Freeman & Mills v. Belcher Oil
i. Oil company denied that it had a contract with P, and P brought suit for bad faith denial of contract, a tort action.  Court held that the allegation of bad faith could not transport a breach of contract into a tort action

2. Loss Profits
a. Where a person suffers only economic injury (i.e. he has no personal injury or property damage) as the result of another’s tort, that person may not recover his economic losses in tort

i. i.e. the person who suffers only economic losses may not generally recover them in tort

d. Exceptions to the general rule
i. Special relations between parties
1. E.g. where someone has committed to accurately convey information

ii. Negligent failure to obtain proper attestation of will
1. i.e. legal malpractice

iii. Negligent performance of profession
1. Bankers, real estate agents, accountants, surveyors, analysts, insurance brokers, doctors, architects, attorneys, bailees, etc…

iv. Maritime and Admiralty law has created some exceptions
v. Pollution of stream by D
1. Swimming pool operator permitted to recover

vi. Recovery of Economic Damages as Parasitic Damages
vii. Particularly Foreseeable Approach
1. D owes a duty only with respect to those risks or hazards whose likelihood made the conduct unreasonably dangerous and hence, negligent.  The obligations turn on whether the offending conduct foreseeably involved unreasonably great risk of harm to the interests of someone other than the actor.  Obligation to refrain owed to those foreseeable endangered by the conduct

2. Union Oil v. Oppen
a. D owed a duty to commercial fishermen to conduct their drilling in a reasonably prudent manner so as to avoid the negligent diminution of aquatic life (i.e. to avoid negligently causing economic injury to P).  Therefore, P in this case may recover their economic damages for the loss of fishing.  Duty wasn’t owed to everybody, just those in privity with the drillers
VICARIOUS LIABILITY
I. General
a. What is vicarious liability?

i. Definition: A person who is in a position of responsibility and control of another (such as an employer) is responsible for the torts of the other
b. Different types of vicarious liability
i. Respondeat Superior (employer/employee)

ii. Principal’s liability for torts of agents
1. E.g. You appoint someone to act for you, but he/she is not an employee

2. E.g. Hospital nurses may act as agent of independent surgeon if under his control & discretion

iii. Parental liability?
1. In flux, but has been typically limited in US to direct instead of vicarious liability

iv. Distinguish direct liability from vicarious liability

1. Employers can be held liable for their own negligence

a. Employers may be directly liable for failure to supervise employees, or failure to train employees or for negligent hiring

b. Direct liability for one’s own tort is not vicarious
c. Illustrations of employer’s direct liability (not vicarious liability):

i. Failing to properly train heavy equipment operator who then injures someone because she was ill-trained

ii. Hiring a known child molester to run a day care center

2. Vicarious Liability – respondeat superior (Employer ( Employee ( Injures P)

a. Employer is strictly liable for torts of employees committed while in the course of employment

b. Employee who commits a tort is liable to the injured party for the tort

3. Direct Liability (Employer ( Employee ( Injures P)

a. Employer is directly liable for the employer’s own torts (e.g. negligent selection or negligent failure to train or supervise employee)

b. Employer is strictly liable for torts of employees committed while in the course of employment

c. Employee who commits a tort is liable to the injured party for the tort

4. Types of Liability – summary

a. Agent’s direct liability (A liable because of A’s actions)

b. Principal’s direct liability (P liable because of P’s actions)

c. Principal’s vicarious liability (P liable because of A’s actions + agency (e.g. employment) relationship – tort committed by employee in scope of employment)
II. RESPONDEAT SUPERIOR
a. Key relationships to know

i. Employer/Employee
1. General Rule: Employers are vicariously liable for tort of employees committed during course & scope of employment

ii. Independent Contractor
1. General Rule: Employer is not vicariously liable for torts of independent contractor

b. Scope of Employment
i. Restatement § 7.07(2): An employee acts within scope of employment when performing work assigned by the employer or engaging in a course of conduct subject to employer’s control

ii. Act may be within scope of employment if:

1. It is forbidden or done in a forbidden manner

2. It is consciously criminal or tortious

iii. “Frolics or detours”

1. Minor detour from an employee’s assigned task is still within the scope of employment (does not avoid employer’s liability), while a major deviation does avoid employer’s liability

iv. Fruit v. Schreiner
1. Employee attended a weekend-long conference as required by his employer and provided his own transportation.  Conference consisted of company meetings, followed by social events, which the employee was encouraged to mingle with other guests.  After sleeping through evening dinner activities, employee drove around to various locations to find his colleagues.  On the way back to the hotel, employee drove negligently, injuring P.  Court held that although accident was at 2AM and the employee was not attending a company meeting, but was trying to meet up with other guests to socialize, the company was vicariously liable

v. Alms v. Baum
1. After a mandatory meeting, employees went to a local bar where they drank, socialized, and watched sports.  When the evening ended, the driver drove the two Ps back to the camp where they would be required to attend a meeting the next morning.  Camp provided rooms for the employees but no one was required to stay overnight.  Driver lost control of the car on the way back to the camp.  One P was killed and the other was severely injured.  Court concluded driver had not been acting within scope of his employment at the camp

a. D had not intent to benefit the camp with his trip to the bar, the trip was not mandatory, and the camp had not given the employees to take such a trip

b. Not all company-sponsored activities result in vicarious liability

c. Foresight Test
i. Ira S. Bushey & Sons v. United States
1. Lane, a drunken coast guard sailor returning to his ship opens valves on the dry dock that sank the ship and damaged the dry dock.  The owner of dry dock sues U.S for vicarious liability.  Court held that U.S was vicariously liable because it was foreseeable that a sailor (known for getting drunk) would cause problems when returning from shore leave and allowing him in, even if the damage occurred outside of his official employment duties.
a. Discards purpose/motive test, which held employers liable when employee’s purpose was to serve employer, in favor of foreseeability test

ii. Foreseeability Test: If some harm is foreseeable, P is liable even if the particular harm was unforeseeable
iii. Qualifications to the foreseeability test:

1. P is not liable when A’s conduct “does not create risks different from those attendant on the activities of the community in general”

a. E.g. no vicarious liability if Lane had set fire to the bar where he was drinking, or if he caused an accident on the street while returning to the dry dock

2. A’s conduct must relate to the employment

a. E.g. no vicarious liability if Lane “recognizes the bushey security guard as his wife’s lover and shot him”

d. Foreseeability v. Purpose

i. Restatement § 7.07(2) follows the purpose test

ii. Nonetheless, majority of courts now follow the foreseeability test

1. Restatement commentary acknowledges the existence of the foreseeability test but is generally critical of it

e. Intentional Torts

i. An employer can be held vicariously liable for intentional torts committed in scope of employment as well

ii. Simmons v. United States
1. A therapist, employed by gov. as social worker, engaged in a sexual relationship with his patient, causing the patient psychiatric trauma.  Court held that the gov. employers were vicariously liable because the therapist was acting within the scope of his employment when he engaged in a sexual relationship with P even though he was motivated by self-interest
iii. Does v. BPS Guard Services
1. Court held a security company vicariously liable when its guards rigged security cameras to focus on women’s changing rooms during a fashion show

iv. Manning v. Grimsley
1. Orioles pitcher throws a fastball at hecklers, injuring Manning.  Orioles held vicariously liable because it is foreseeable that a pitcher might get sufficiently upset that they will fire a baseball at somebody in the stands

v. Lyon v. Carey
1. Furniture Co. has a policy that customers pay in cash upon delivery.  Furniture delivery person gets into argument with customer because she would not pay in cash.  He then beats, rapes, and stabs her.  She sues furniture company.  He is acting to enforce the company’s rules so employer is vicariously liable

III. PRINCIPAL’S LIABILITY FOR TORTS OF AN AGENT
a. Generally, principals are not vicariously liable for acts of an independent contractor

i. Restatement 7.03(1): P is directly liable in torts for A’s conduct when 

1. Harm was due to P’s negligence in selecting, supervising, or controlling agent, OR

2. P delegated performance of a duty P owes (under law or contract to protect a person or property)

a. Situation fits under the non-delegable duty doctrine (Colmenares), OR

b. The delegation involved inherently dangerous activities, such as possessing wild animals, etc…

b. Distinguishing employee from independent contractor

i. Employers may prefer to classify all persons they hire as “independent contractors.”  However, merely labeling worker as contractor instead of employee is not in itself persuasive

ii. Factors to determine whether status of employee is or is not an independent contractor (considerations, not determinative)

1. Extent of control exercised by master over details of the work and degree of supervision

2. Distinct nature of worker’s business

3. Specialization or skilled occupation

4. Material and place of work

a. Do they have their own workplace or must they show up to the employer’s place of business at a certain time and use only their materials?

5. Duration of employment

a. Short term then more likely an independent contractor

6. Method of payment

7. Relationship of work done to the regular business of employer

8. Belief of the parties

iii. Exceptions (if it fits in exception, then employer is liable for tort of independent contractor)

1. Apparent Authority
a. A principal may be held liable for the acts of an agent if the principal:

i. Permits the appearance of authority in the agent, independent contractor (holding out) and the agents are holding themselves out and the principals permit that

ii. The other person justifiably relies on this appearance

b. Petrovich v. Share Health Plan of Illinois
i. HMO held vicariously liable for the malpractice of independent contractor physicians under both apparent and implied authority because they refer to the doctors as “our doctors” and they controlled what tests the doctors could run
1. Apparent Authority
a. Permits appearance of authority

i. Master agreements between Share and physicians clearly state that this is an independent contractor relationship; however, this does not control in this case

ii. Show that physicians were holding out: refer to physicians as “your Share physicians,” promoting appearance of authority by making it seem like independent contractor were all part of Share’s family

b. Justifiable reliance on appearance

i. P was relying on fact that physician was a Share physician because she had to choose to see a physician on the list of physicians given to her by Share, which was who she was covered by through employer

2. Strong disincentive for physicians to give proper treatment; Share is using financial incentives to direct particularized care, capitation method of compensation

3. Share has strict referral system, demonstrating exercise of control

a. Bureaucratic intervention can’t get treatment in the network with HMO paying for it unless you get approval from Share

4. Quality assurance review

5. Share retained right to control the manner of work of the physicians, as long as they maintain the power to supervise then it is sufficient at a bare minimum for a jury to conclude presence of implied authority

c. Texaco Case
i. Attendant was smoking while he pumped gas, and accidentally ignited the gasoline.  P’s entire family was burned badly as a result of the incident.  P sued Texaco, claiming Texaco is vicariously liable for the attendant’s negligent actions under a theory of vicarious liability.  Texaco denies liability, claiming that the station was a franchise over which Texaco exercised no control
1. Appearance of authority?

a. Is it obvious that this gas station is independently owned or is it reasonable for consumers to believe it is owned and operated by Texaco (can you tell it’s a part of a franchise?)

2. Relies on appearance of authority?

a. Did attendant wear a Texaco uniform?  Were there other products sold with the Texaco label?  Did the P go around looking for a Texaco gas station or were they just looking for anywhere to put in gas?

2. Implied Authority
a. D exercises significant control over the agent’s acts

i. Does the agent retain the right to control the manner of the work?  Or does the principal control the manner of the work?

ii. Look at the extent to which principal controlled contractor; if principal let contractor use their own discretion then no vicarious liability, but if told them what to do then vicarious liability

b. Backhoe Operator Case
i. Tube Art is a company that designs, produces, and installs commercial signs for their customers.  One of Tube Art’s customers needed a sign moved from one property to another.  Tube Art hired a backhoe operator to dig the hole for the new sign display.  Tube Art instructed the backhoe operator of the location and dimensions of the hole he was to dig.  Tube Art also controlled the excavation of the spot and got the sign permits.  The backhoe operator negligently cut a gas line that exploded & injured neighbors.  Does Tube Art retain implied authority over the backhoe operator?
1. Implied authority?

a. Tube Art picked out where to dig and how deep operator should dig

i. Told operator when to show up and how to complete the job
b. Operator just brought the tools and Tube Art controlled everything else

3. Non-Delegable Duties
a. Restatement Second of Torts § 424 (Non-delegable duty doctrine):

i. One who by statute or by administrative regulations under a duty to provide specified safeguards or precautions for the safety of others is subject to liability to the others for whose protection the duty is imposed for harm caused by the failure of a contractor employed by him to provide such safeguards or precautions

b. CA law is more expansive (don’t need to memorize this rule because it is not majority)

i. The law has long recognized one party may owe a duty to another, which, for public policy reasons, cannot be delegated.  Such non-delegable duties derive from statutes, contracts, and common law precedents.  Courts have held a party owing such a duty cannot escape liability for its breach simply by hiring an independent contractor to perform it.
c. What are non-delegable duties?

i. Safety regulations and statutes

ii. Responsibility for premises

iii. Owners of dangerous instrumentalities

iv. Public Policy

4. Inherently Dangerous Work
a. A trucking company hired an independent trucker who owned his own truck to carry goods.  The trucker was hired on a case-by-case basis and he used his own truck, but pulled a trailer with the Company’s name on it.  For the past 6 months, the trucker drove for the trucking company, although he is allowed to work elsewhere if he desired.  When the trucker picked up his loads, all the slips had the company’s business name on them, and he signed his name as a driver for the company

i. Is interstate trucking “inherently dangerous”?

1. What facts are relevant to answer the question?

2. What are factors that make this activity inherently dangerous?

a. High-level professional job, highly regulated activity, must log in everything

b. Incident of injuries; how many trucks get into accidents every year?

c. Heavy load

d. Sharing road with other types of vehicles

ii. As P, must find ways to establish that nature of work is inherently dangerous

b. Majestic Realty v. Toti Contracting
i. The parking authority for the city of Paterson, NJ hires Toti Contracting to demolish a building.  Toti employee knocks part of the building’s wall onto the roof of Majestic’s building.  Majestic sues the city

ii. Is the parking authority directly liable?

1. Could have direct liability if they were negligent in hiring Toti Contracting

a. Knew they had a history of bad work

b. Toti was owned by the mob

iii. Is parking authority vicariously liable?

1. Inherently dangerous work

a. Big heavy wrecking ball is dangerous because of the force involved

iv. What should the parking authority do in the future to avoid liability?

1. Choose contractors more carefully

2. Find safer demolition method that is better than using a wrecking ball

v. In this case, parking authority was held vicariously liable
STRICT LIABILITY
I. Generally, SL is liability without proof of fault
II. Review:
a. General Negligence Rule: to recover, injured party must prove D’s negligent act caused P harm
i. Negligence examines the level of care exercised given in a particular activity

b. General SL Rule: to recover, injured party must prove D’s act caused P harm
i. SL forces an actor to decide whether to engage in the activity at all
III. Traditional SL categories:

a. Wild Animals
i. Three classes of animals

1. Wild Animals (ferrae naturae) – SL

2. Domestic Animals – negligence

3. Domestic Animals that owners know or should know exhibit “vicious propensities” – negligence per se (or SL in some jurisdictions)

a. Examples of indicators of vicious propensities

i. Growling, baring teeth, leaping at you, tugging against leash trying to get at somebody, etc…

ii. Gherts v. Batteen
1. P was bitten by St. Bernard owned by D, when D was visiting home of P.  D’s dog was secured in the back of her truck by a harness attached to a restraining device, which restricted the dog’s movement.  The dog never exhibited violent propensities, so court used negligence standard, and said that all due care had been taken

a. P tried to come up with theories of untaken precautions

i. P claimed D should have taken the dog out of the truck and put a leash on so that P could pet it (not customary practice)

ii. P claims D should have known that a large dog would more likely bite if P had a scent of dog on her (not common knowledge)
iii. Bostock-Ferari Amusements v. Brocksmith
1. P was driving his buggy through a town when his horse was startled by a large muzzled bear being led down the street on a chain.  The horse reared and the owner was injured.  Since the injury did not result by the dangerous propensity of the bear, the court required a new trial

b. Categorize animals on a class-wide basis

i. Examples:

1. All squirrels are wild animals

2. Horses, goats, cattle are generally treated as domestic animals

b. Abnormally Dangerous Activities
i. Rylands v. Fletcher
1. D owned a mill and hired independent contractors to construct a pond on their land in order to generate water power.  Contractors discovered old mining shafts underneath D’s property.  The shafts were filled in and the contractors did not investigate further.  Once the pond was filled, the water broke through the mineshafts.  These shafts were interconnected with P’s mine works.  P brought suit to recover for damages to his operations and mine.  An arbitrator determined the contractors were negligent but D was not.  P probably did not sue the contractors because they were no longer in business.
a. Blackburn Rule: if you bring anything on your land, which, if it escapes, is likely to do damage, you are strictly liable

b. Cairns Rule: SL for harm resulting from an unnatural use of the land

i. What is “unnatural use of land”?

1. Contrasting rainfall on land and collecting water to make reservoir (latter is unnatural)

2. Inconsistent use of land, uncommon use in relation to neighbors

a. Constructing a reservoir near mines is an uncommon use of land

b. This interpretation influential in creating of restatement

ii. Contest over reception of Ryland’s in U.S

1. Losee v. Buchanan
a. D’s steam boiler exploded, catapulting onto P’s nearby building and causing extensive damage.  Court refused to apply SL saying the price of modernization is that we must compromise some right (B policy argument for negligence)

2. Turner Big Laker Oil Co.
a. Salt water used in oil exploration from a large reservoir escaped and damaged grasslands and polluted water holds from which P’s cattle drank.  Court held no SL because they thought that building a reservoir was not an unnatural use in Texas
i. Building a reservoir is not unnatural use of land in Texas.  Texas is different from England in this sense.  Texas, water is scarce so reservoirs are needed.  When you’re part of society you have to give up some rights in light of progress.
iii. Spano v. Perini
1. P owned a garage that was wrecked when D set off 194 sticks of dynamite at a construction site 125 feet away from garage.  P didn’t make any attempt to show that D failed to exercise reasonable care or to take necessary precautions when they were blasting.

a. What rule should the court apply?  2 options
i. D using dynamite in construction is held to negligence standard if no debris lands on P’s land

1. This is the current rule in the jurisdiction; should this rule be kept or changed?

ii. D using dynamite in construction is held to SL standard if the concussion from the blast causes the P’s damage, even if no debris lands on P’s land

b. Arguments for old rule (negligence)

i. Deter from blasting

ii. Society benefits from construction

iii. Let losses lie where they fall

iv. Blasting companies are not insurers of people in the community

v. If blasting is so important, legislature should change the law (deference, legislative incompetency)

c. Arguments for new rule (SL)

i. Person who occasioned the damage should pay for the losses caused

ii. As between two innocents, the one who caused the harm should pay

iii. You have to internalize losses as cost of doing business (loss spreading)

iv. Person who benefits from activity should bear the loss

v. Court created old rule so it has competency to change the rule of policy reasons

d. Court applied SL standard here

iv. Modern Approach

1. General Principle – Restatement § 519:
a. (1) One who carries on an abnormally dangerous activity is subject to liability to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm
b. (2) this SL is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous

2. Restatement § 520:

a. In determining whether an activity is abnormally dangerous, the following factors are to be considered (court weighs these 6 factors then determines if SL is appropriate, no one factor controls, all factors may be considered though none are required to be demonstrated)
i. Existence of a high-degree of risk of some harm to the person, land, or chattels of others

ii. Likelihood that the harm that results from it will be great

1. Abnormal danger can stem from how much the harm the activity might create in the community if the risk manifests itself

iii. Inability to eliminate the risk by the exercise of reasonable care

1. Refers to the activity in general, not some specific instance of the activity

iv. Extent to which the activity is not a matter of common usage

1. Refers to the popularity of the activity among the relevant population

2. The less common, the more likely the activity is “abnormally dangerous”

v. Inappropriateness of the activity to the place where it is carried on; and

1. An activity which, because of the nature of the locality in which it is carried on, is likely to cause substantially greater harm if an injury were to occur than it would cause somewhere else if a similar injury were to occur

vi. Extent to which its value to the community is outweighed by its dangerous activities

3. Courts analyzes category-by-category (class basis), not case-by-case (individual)

a. Pile driving

i. In re Chicago Flood Litigation
1. P brought action against construction company that drove piles under bridges outside of specified locations given in city contract, causing the river to flood into underground tunnels and forcing damage to the buildings over the tunnels.  This led to evacuation of over 200,000 people.  Court held that fact that pile driving creates vibrations similar to those from blasting isn’t sufficient to make pile driving an ADA.  The activity is very common in construction and even if it were inherently dangerous, the value to the community is so great that the court is not willing to consider it an ADA
b. Blasting

c. Storage of Explosives

i. Yukon Equipment, Inc. v. Fireman’s Fund Ins. Co.
1. D stored 80,000 pounds of explosives in a fairly remote location.  Thieves, who stole some explosives, set the remaining explosives on fire to cover their tracks.  The explosion caused damage to property that spread miles around to the area.  Court held storage of explosives was per se ADA and explosives set off by thieves was foreseeable so D shouldn’t escape liability because someone else caused it
ii. Continental Bldg. Corp. v. Union Oil Co. of CA
1. D stored highly flammable chemicals in its warehouse located in area mixed with commercial and industrial complexes.  Chemicals accidentally caught fire and quickly spread, damaging P’s building.  Court held storage of highly flammable chemicals was not ADA.  Location of warehouse was important.  If warehouse was located near residential homes, court would have held it to be ADA.

d. Fireworks Displays

i. Klein v. Pyrodyne Corp
1. D was running fireworks display when one of the tubes fell horizontal to the ground and launched fireworks into the audience, injuring P.  Display was within the law and the D had acquired required insurance to run the event.  Court found ADA liability, holding that the risk of danger still exists even when due care is exercised because explosives are being used near crowds

e. Rocket Testing

i. Smith v. Lockheed Propulsion Co
1. D purchased land that surrounded P’s land on three sides, and fired a test rocket there.  P’s water well, which had produced potable water up until that time, almost immediately became muddy and undrinkable.  The court held that P could recover under theory of ADA, noting that there is no basis for requiring the innocent neighboring landowners to bear the loss.  D, who is engaged in the enterprise for profit, is in a position best able to administer the loss so that it will ultimately be borne by the public

f. Fumigation (gases used are extremely dangerous to humans)
i. Luthringer v. Moore
1. P worked at a pharmacy located above the basement of a multi-office building.  One night, the basement was fumigated with hydrocyanic gas.  P, upon entering the pharmacy the next day, fell ill and went unconscious due to hydrocyanic gas poisoning.  Court held fumigation of building with gas was, although not rare, uncommon enough and dangerous enough to subject D to ADA liability.

g. Crop Dusting with Hazardous Chemicals

h. Transportation of Flammable/Explosive Materials

i. Indiana Harbor Belt Railroad Co. v. Am. Cyanamid Co.
1. D was shipper of 20,000 gallons of acrylonitrile.  While at the switching lane, which was owned by P, a leak was discovered, and a very costly clean up was required.  Judge Posner held that there was no SL focusing on the fact that the accident could have been avoided if due care had been used.

ii. Siegler v. Kuhlman
1. Court applied SL to the transportation of gasoline in tanker trucks upon public highways.  Dangerous in itself, gasoline develops even greater potential for harm when carried as freight – extraordinary dangers deriving from sheer quantity, bulk, and weight, which enormously multiply its hazardous propensities

2. Alternative holdings (Broad to Narrow)

a. The carrier of a hazardous product on public highways is strictly liable to other highway users if the product’s hazardous feature injures them

b. A trucker who is transporting gasoline on a public highway is liable to another driver, if the trailer carrying the gasoline ignites and explodes injuring the other driver

c. A trucker carrying gasoline in a tractor trailer is SL to another driver when its trailer becomes unattached to the tractor, the trailer springs a leak, and the resulting explosion obliterates evidence as to how the event occurred
iii. Toledo v. Van Waters & Rogers, Inc.
1. P was employed by company that was in a long chain of transporters of D’s nitric and sulfuric acid.  P was injured and overcome by fumes of 4 barrels of leaking nitric acid.  Court held there was no ADA liability, and that transportation of hazardous chemicals did not make the transportation in itself hazardous.  Court held transportation of such chemicals was safe when due care was exercised and it is done safely every day on highways all over the country

i. Storage of Gasoline (Contrasting analysis)

i. Walker Drug Co. Inc. v. La Sale Oil Co.
1. D operated gas stations uphill from P’s properties.  P discovered about 6 acres of gas plume has migrated from D’s property and contaminated P’s property.  Court held that operation of gas station was not ADA.  Although risk from a leak was enormous, the risk that a leak will actually occur is low and can probably be eliminated with due care.  Operation of gas station in the area was common
ii. Yommer v. McKenzie
1. D operated a grocery store and gas station on property adjacent to that of P’s.  Gas from D’s station leaked into the P’s water well, which was near the storage tank, rendering it unusable.  Court held that storage of gas in a tank neighboring the P’s property was an ADA, because storage of gas was not a matter of common usage (contrary to what most courts hold) and focused on inappropriateness of location of this gas station

iii. City of Northglenn, Colo. V. Chevron USA Inc
1. D owned a gas station that stored large amounts of gasoline on its property.  Gasoline leaked and harmed P.  Court held widespread use of gasoline does not diminish its inherently dangerous character and gasoline storage in residential areas was a certain case of ADA

PRODUCTS LIABILITY
I. Privity
a. Problem of privity

i. “Privity” was a doctrine created by courts to limit recovery in tort when products or goods caused harm

ii. An injured person who was not “in privity” with the D could not sue the D if the defective product injured her

b. Illustration of privity

i. Manufacturer ( Distributor ( Retailer ( Buyer

1. Manufacturer and distributor in privity

2. Distributor and retailer in privity

3. Manufacturer and buyer NOT in privity

ii. Privity limits the duty owed to just the immediate purchaser

c. Privity Rule: A person injured by a defective product may not sue the responsible party in tort unless she is in privity with that D
i. Exception to privity rule in NY (before MacPherson): where D’s actions put human life in “imminent danger”

1. In that event, privity rule did not bar recovery by injured persons even though they were not in privity
II. Three Theories of Liabilities for Injuries caused by Products
a. Negligence
i. Eliminating rule of privity

1. MacPherson v. Buick Motor Company
a. D was manufacturer of cars, one of which it sold to a retail dealer, which resold the car to P.  While P was in the car, it suddenly collapsed due to a wheel that collapsed because it was made of defective wood.  Cardozo eliminated the requirement that the buyer be in direct privity (precedent before case – must be in privity) and held that manufacturer liable where his action put human life in “imminent danger”

i. Held manufacturer is liable in negligence to the ultimate purchaser irrespective of lack of privity

ii. “Imminent Danger” exceptions illustrated (before MacPherson)

1. Thomas v. Winchester
a. Mis-labeling of poisons.  Danger is foreseeable so there is duty to avoid the injury (narrow)

2. Devlin v. Smith
a. A contractor built a scaffold for a painter.  The painter’s employee fell to his death when the scaffold unexpectedly gave way
i. Contractor was held liable to the worker for negligent construction of the scaffold even though the worker wasn’t in privity with the contractor because he knew that the scaffold was dangerous if misbuilt

3. Statler v. Ray
a. A coffee urn was installed in a restaurant.  When heated, it exploded and injured a bystander.  The NY Court of Appeals held that the manufacturer was liable to the bystander even though the bystander was not in privity with the manufacturer because the danger is foreseeable if not properly constructed

iii. This court extended the rule of Thomas to: “if the nature of a thing is that it is reasonably certain to place someone in danger when its negligently made, then it’s dangerous.” + There must be knowledge that in the usual course of events, the danger will be shared by people other than the buyer
2. Today bystanders and other users also have causes of action if they are injured through the negligence of the manufacturer or any other party in the chain of distribution

a. Only limitation on who may sue is the foreseeable P (Palsgraf)

b. Warranty (Breach of Implied Warranty of Fitness and Merchantability)
i. Overview (P has to show that the product wasn’t good for its ordinary use)

1. Express Warranties
a. Definition: Explicit pledges by the seller that a product will perform in a certain fashion

2. Implied Warranties (imposed by law)
a. Definition: General duties imposed on sellers that their goods are fit for ordinary purposes for which such goods are used

b. Warranty of Merchantability

c. Warranty of Fitness

ii. Warranty and Merchantability (Implied Warranty Theories)

1. Guarantees that goods are reasonably suitable for the ordinary uses for which goods of that description are sold

a. This test looks at how the reasonable consumer would expect the product to work or perform (does the product function the way it is supposed to?)

2. McCabe v. Liggett
a. A coffee maker stopped and exploded, burning P, despite her adherence to the instructions.  The court held that if the coffee maker was so imperfect in design that it could not be used without the likelihood of an explosion, it could be held that the appliance was not reasonably fit for making coffee and therefore was not merchantable

b. P is not the direct purchaser.  Huey, the direct purchaser, was acting as an agent of P.  Agent is acting for principal, so P is in privity with the retailer

c. Retailer did nothing wrong and was just merely the seller.  Can the retailer, who didn’t do anything wrong and sold a sealed package, be strictly liable?  ( Yes

i. Implied Warranty – Implied representation that goods are reasonably suitable for the ordinary uses to which goods of the description are sold

ii. Claim against retailer for selling product that is not merchantable

iii. Under contract-based cause of action, you can sue the party that sold you the goods

d. Retailer may have cause of action against manufacturer.  When manufacturer sells product to retailer, that product is accompanied by an implied warranty that it is of merchantable quality
e. P in this case is not in privity with manufacturer, so is limited in suing just the retailer under this theory

i. Limited in suing just the party that sold you the product

ii. Very important that Huey was identified as an agent because under this theory, only the direct purchaser can bring a claim against party that she has privity with

iii. Breach of Warranty is SL

1. P does not need to prove that the merchant was negligent in failing to discover a defect in the product, just that the product was defective and that the defect caused injury

2. Cushing v. Rodman
a. A lunch counter sold P a breakfast roll and when P bit into it, he broke his tooth on a hidden pebble.  The pebble could not have been discovered by reasonable inspection and the restaurant had purchased the rolls from a reputable baker.  However, the court held that the warranty of fitness ran from the restaurant to P, and that the restaurant was liable
iv. NO VERTICAL privity requirement today

1. Buyer is not limited by privity.  He may sue directly for breach of implied warranty and obtain personal damages for the violation of this warranty (SL)

a. Manufacturer knows that the product is being passed down to the buyers so that when the buyer gets it, the buyer must be able to sue the manufacturer

2. Henningsen v. Bloomfield Motors
a. P and her husband bought a car from D, which had purchased the car from Chrysler.  P did not sign contract of purchase even though she was an intended driver.  P was driving 21 days later when the steering column broke and she was injured.  She brought suit against both Chrysler and Bloomfield

b. Court held that although there was no direct privity between the manufacturer and P’s husband, the manufacturer could still be held liable for the breach of warranty (eliminating the rule of vertical privity)

c. Court also held that P could recover although she was not a party to the contract because she was a foreseeable/intended user (horizontal privity)

v. Horizontal Privity – UCC 2-318 (Don’t need to memorize, just be familiar with it)

1. 3 Alternatives (each one progressively more expansive), each state is to adopt its own rules concerning to whom the duty is owed

a. Alternative A: a seller’s warranty extends to any natural person (not a manufacturer) in the family or household of the buyer who is a guest in his home if it is reasonable to expect that such person may use, consumer, or be affected by the foods and who is injured in person by breach of the warranty
b. Alternative B: a seller’s warranty extends to any natural person who may reasonably be expected to use, consumer, or be affected by the goods and who is injured in person by breach of the warranty

i. i.e. coffee maker explodes and passerby on the street is injured

c. Alternative C: a seller’s warranty extends to any person who may reasonably be expected to use, consumer, or be affected by the goods and who is injured by breach of the warranty

i. Not limited to natural person, but extends to any person who may be expected to use the good

ii. Limit property damage

iii. Limit damage to corporate interest

iv. But can’t limit personal injury

v. This alternative allows much broader coverage/recovery

vi. Limitations of a warranty cause of action

1. Contract action, so remedies are governed by contract law rather than tort law

2. Formal notice of defect may be required

3. Horizontal privity may limit the class of P’s permitted to bring the suit

c. Products Liability under Restatement 2d § 402A (as explained and modified by the cases in the text)

i. Before Restatement

1. Escola v. Coca Cola Bottling Company
a. P, a waitress, was injured when a glass bottle of Coca Cola exploded in her hand as she was moving it.  The court allowed her to recover on a negligence theory, but in a concurring opinion, Traynor argued for the imposition of SL on the manufacturer of products.  He looked at the precedent of the foodstuffs area where there was SL and set forth several policy arguments:

i. Policy arguments:

1. Party in control of the hazard (mechanism that creates injury) should be prima facie responsible

2. Manufacturer is the party best situated to detect defects

3. Consumers can’t effectively investigate complex products and therefore cannot typically prove that manufacturer was negligent

4. Manufacturer is in a position to spread the losses while individuals are not

5. Allowing SL only if in privity with one another forced people to only sue those above them in the vertical chain

a. Inefficient, excess litigation

b. P should be able to sue manufacturer as well as retailer
6. Moral argument – the customer simply bought a product, which happened to be harmful.  Customer can do nothing to protect himself, so it would be much more fair to place responsibility of the loss on manufacturer

7. It is in public’s interest to provide manufacturer with disincentive to introduce defective products

2. Greenman v. Yuba Power Products
a. P bought a combination power tool and one of the attachments flew out and struck him, inflicting serious injury.  P introduced evidence that his injuries were caused by defective design and construction of the tool.  Claims for breach of warranty and negligence were brought and D was found liable in the lower court but it was unclear on which claim.  On appeal, the court created a new cause of action, pulling the SL from a breach of warranty and making it a tort claim, strict products liability

b. The court held that a manufacturer is SL in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human

c. Evidence showed that P used the product in a way that it was intended and that he was harmed as a result of a design defect or manufacturing defect.  This was sufficient to hold manufacturer liable

d. Leading case that changed product liability all across the country

ii. Restatement 2d § 402A (Prima Facie case)
1. D is in the
a. Business of selling
b. Products for use or consumption, &
c. The product is expected to & does reach the consumer without substantial change
2. The product is in a defective condition.  There are 3 alternative types of defects.  P must prove one of the following:
a. Construction, OR
b. Design, OR
c. Inadequate Warning
3. The defect results in:
a. Physical harm to the user or consumer or foreseeable bystander
b. OR to her property (but not to the product itself)
iii. Restatement 2d § 402A Broken Down/Analyzed

1. D is in the
a. Business of selling
i. Who is the seller?

1. Manufacturer – yes

2. Wholesaler – yes

3. Seller of foodstuffs – yes

a. Grocery stores, restaurants

i. McCormick & Schmichk’s: woman found a condom in her clam chowder.  This is not a naturally occurring substance, so restaurant is SL
b. Special rule for “naturally-occurring” elements in food

i. Sharp chicken bone?  Negligence only (cannot use 402A)

4. Retailers – yes

a. Vandermark case
i. Retailer may play a substantial part in insuring that the product is safe, or may be in a position to exert pressure on the manufacturer

ii. Retailers make the decision about which manufacturer’s products they should sell, therefore, they have control

iii. Retailer’s SL serves as an added incentive to safety

iv. SL on the manufacturer and retailer alike affords maximum protection to P

v. D can adjust the costs between them in the course of their continuing business relationship

5. Product Leases – SL for auto and other equipment leases

a. When a product is leased rather than sold, court examines whether the product entered the stream of commerce

ii. Who is not a seller?

1. Hospitals

a. Although retailers are generally liable, there is an exception for medical products

b. Cafazzo v. Central Medical
i. Underwent surgery for implantation of mandibular prosthesis at D’s hospital.  It was later discovered to be defective, and manufactured by a third party.  P sued hospital and physician for selling a defectively designed product.  Court held that the hospital was not a seller under the meaning of the Restatement because the hospital was really providing a service, not a product (even though they installed it), so no SL.  (if SL applied, there’d be more claims, more consequences, and less benefits for people who need treatment)

2. Sellers of used products (ebay)

3. Sellers of houses (unless prefabricated)

4. Sellers of books/guides

a. SL inappropriate where it would seriously inhibit the unfettered exchange of ideas

b. Products for use or consumption, and
i. Not service or installation
c. The product is expected to & does reach the consumer without substantial change
2. The product is in a defective condition.  There are 3 alternative types of defects.  P must prove one of the following:

a. CONSTRUCTION (OR MANUFACTURING) DEFECT
i. A product is defective in construction if it departs from its intended design
ii. Malfunction Theory – Permits P to prove a product is defective by showing: (1) evidence of a malfunction, (2) no abnormal usage, and (3) absence of reasonable, secondary causes.  If all requisites are satisfied, it is minimally sufficient to get to a jury

1. Ducko v. Chrysler Motors
a. P crashed new car after the steering on her car failed to respond.  An expert examined irregularities but was unable to confirm positively what caused the accident.  The court held that P’s testimony of the bizarre steering action, prior to and at the time of the accident, established mechanical malfunction, which was sufficient to prove a manufacturing defect in the vehicle.

b. DESIGN DEFECT – there are 2 alternative tests.  Both focus on the product (not on D’s behavior as in negligence)

i. Consumer Expectation Test (CET) – before using test, consider whether you can use this test.  If the product is complex, then probably cannot by the understanding of an ordinary person
1. A product is defective in CET if it “fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner”
2. CET should not be used when the theory of design defect is one of technical and mechanical detail that the ordinary consumer would not understand

3. Usually difficult for consumers to understand everything that goes into the design or into changing the design

4. Soule v. General Motors
a. P was driving her car when another car skidded into her and hit her car near the left front wheel.  The collision bent the car’s frame next to the wheel and tore loose the bracket that attached the wheel assembly to the frame.  The wheel collapsed inward into the car, which caused P to break both of her ankles.  GM didn’t want CET because when dealing with a complex issue/product, it is unfair.  Court held that CET may be used only where:

i. Everyday experience of a product’s use permits a conclusion that a product’s design violated minimum safety expectations and within the common knowledge of jurors
ii. Expert testimony on what an ordinary consumer would or should expect not permitted, except where product is beyond experience common to ordinary jurors, in which case expert testimony may be used to establish what the product’s actual consumers do expect
ii. Risk-Utility Test – a balancing test, can ALWAYS use
1. A design is defective “if through hindsight the jury determines that the product’s design embodies excessive preventable danger or if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design”
2. Factors to be considered by jury include:
a. Gravity of danger posed by challenged design
b. Likelihood that such danger would occur
c. Mechanical feasibility of a safer alternative design
d. Financial cost of an improved design
e. Adverse consequences to the product and to the consumer that would result from an alternative design
f. Jury weighs these and decides
iii. Crashworthiness Doctrine

1. A manufacturer must take into account the possibility that a product will be involved in an accident or be used in a foreseeable way that might cause an accident and must design the product to withstand these accidents

2. If they do take these foreseeable accidents into account, the manufacturer won’t be responsible for all of the injuries if there is an accident, just the enhanced injuries that are causally related to the design defect
3. Definition: automobile manufacturer may be liable either in negligence or strict liability for injuries sustained in an accident, where a manufacturing or design defect caused or enhanced the injuries, though not the accident itself
iv. Open and Obvious Danger

1. CET cannot be used if the danger is open and obvious because the consumer could not expect the product to be safe – this would incentivize a manufacturer to design products that are less safe as long as the hazards are well known

2. Risk Utility Test should be used

3. Trabant
a. A former East German car manufacturer exported a car called Trabant to the US, everyone knew that the cars were firetraps and were notoriously unreliable.  Under these circumstances, P cannot use CET because he cannot reasonably expect the product to be safe

4. Linegar v. Armour of America
a. Police officer wearing bullet proof vest was fatally wounded when the bullet hit him in the side – a part of his body the vest wasn’t designed to cover.  Manufacturer argued that the open design was obvious, and therefore, could not have departed from what a reasonable consumer might expect.  Court evaluated risk and utility of challenged design, and refused to find the obviousness of the defect

v. Inherently Unsafe, Low-Utility Products

1. Some courts considered some products too unsafe and with such a lack of utility that their inherent danger can’t be justified in any circumstances

2. Lawn darts – open and obvious danger, but there is no utility or benefit in producing them and hazard is very dangerous.  They shouldn’t be produced
c. INADEQUATE WARNING – 4 questions (taken from MacDonald)

i. When must a manufacturer give a warning?

1. A manufacturer must give a warning when it knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product
2. Exception: learned intermediary rule (pharmaceuticals)

a. Manufacturer of a drug has a duty to warn the doctor but does not have to warn the patient directly

b. If doctor doesn’t satisfy obligation to patient, then this is not a problem for the manufacturer

c. However, if manufacturer doesn’t provide adequate warning to physicians then the physician could not have passed that warning to the patient so patient would then be able to sue the manufacturer

d. Exception to the exception: prescription drugs where the patient is an active participant in the decision to take the drug (birth control, Viagra, etc…)

e. MacDonald v. Ortho
i. P received birth control from her doctor, which came with a list of warnings from the manufacturer that did not warn of the risk of stroke.  She had a stroke from the birth control.  P claims that if she knew there were risks of getting a stroke, she would not have taken the drug.  Manufacturer claimed its duty was only to warn the doctor, but the court held that the manufacturer had to directly warn consumers of the associated risks because birth control is a drug where women are actively involved in the decision to take it, and only have to go to the doctor once a year

ii. Manufacturer owes an obligation to warn patients when the patient is an active participant in the taking of the product
ii. To whom must a warning be given? (Foreseeable Users)

1. Purchasers, users, and persons who foreseeably will be injured or endangered by use or exposure to the product

iii. Is the content of the warning adequate?

1. Manufacturer must provide a written warning conveying reasonable notice of the (1) nature, (2) gravity, (3) likelihood of known or knowable side effects
2. Manufacturer may not discharge its total responsibility by simply warning of the dangers of a product.  It must still design safe products

3. Whether or not adequate warnings are given is a factor to be considered, but warning cannot absolve the manufacturer or design of all responsibility for the safety of the product

4. User may not have a real alternative to using a dangerous product, and warning is not effective in eliminating injuries due to instinctual reactions or momentary forgetfulness.  Safety devices are designed to guide against foreseeable situations

iv. Did the lack of warning cause P’s injuries?

1. In warning cases, it is not sufficient to show that the product caused P’s injuries (though this must also be shown)

2. P must also show that, but for the particular defect in the warning, a reasonable person in her position would not have been injured (objective standard)   

3. Read and Heed Rule

a. A seller is entitled to assume that if it provides adequate warning, those warnings will be read and heeded by consumers

b. Many states adopted a rebuttable heeding presumption, permitting an inference that P would have obeyed a proper warning had it been given.  Steps to establish this: show the product caused the injury & show had the warning been provided, what warning would’ve made the difference, or if the warning was adequate, what made it adequate

3. The defect results in: (Palsgraf proximate cause list)

a. Physical harm to the user or consumer or foreseeable bystander
b. OR to her property (but NOT to the product itself)
III. Economic Loss Rule Applied to Products
a. Types of losses potentially suffered by P in product liability cases:

i. Personal injuries

ii. Property damage other than to the product itself

iii. Damage to the product itself

iv. Lost profits or benefits because the product is not available

b. Only the first 2 are recoverable in Tort.  This is because of operation of the economic loss rule.

i. Cannot recover for the last 2 unless you can recover for one of the first 2

IV. Defenses
a. Following defenses are NOT generally considered separate affirmative defenses, despite often called “defenses”

i. They do not defeat prima facie case, but if they are established then P will have a difficult time establishing prima facie case

b. Product Misuse

i. If arises to level of contributory negligence, it could be a defense, but product misuse is not a defense

ii. However, a foreseeable misuse does not absolve manufacturer of liability

iii. An unusual (unforeseeable) use is not a defense, but undermines the prima facie case

iv. Other uses of a product by P might be part of contributory negligence defense

c. Open and Obvious Danger

i. Open and Obvious danger alerts the user merely because it is open and obvious that there is a problem with this product

1. i.e. buying a car without a door on it

ii. An obvious defect makes it difficult for P, who is injured by that defect, to make a claim that the defect is not observable

iii. Generally speaking, an open and obvious danger means a warning is not required

iv. If defect is open and obvious, then contributory fault can be more easily established because P still uses the product despite the fact that the defect is open and obvious

v. Might defeat a warning claim, but cannot defeat a design claim if there is a design problem that could be remedied without defeating the utility of the product

d. Contributory Negligence

i. Can be a defense to a strict liability products liability case

ii. Daly v. GM
1. P died in a car crash when he was thrown out of his car when the door opened due to a defectively designed latch.  He was not wearing his seatbelt and he was intoxicated.  Products liability is not absolute liability, so the court held that comparative fault principles should be applied to products liability cases, and allowed the evidence of P’s intoxication to be admitted
a. Illustrates majority approach to contributory negligence in a comparative fault regime
e. Preemption

f. Workers compensation shields employers from liability for employee’s injury from a product

i. Suit against manufacturer of a product still possible however
DAMAGES
I. Types of Losses
a. Pecuniary – Economic Losses
i. Examples

1. Lost Earnings

2. Medical Expenses

3. Cost of custodial care such as nursing

b. Non-Pecuniary – Physical and Emotional Consequences of an Injury
i. Examples

1. Pain and Suffering

2. Loss of ability to engage in certain activities

3. Hedonic Damages (Loss of Enjoyment of Life)

II. Types of Damages
a. Nominal
i. Awarded when P suffers no actual damages but has made out a case not requiring proof of damage

b. Compensatory
i. Damages awarded to P to put P in position she would have been in but for the D’s tortious act

ii. Examples

1. Medical Expenses

a. Past

b. Future

i. These are speculative but must be proven necessary

1. E.g. surgeries, nursing care, rehab

2. Economic Damages

a. Lost wages and income (to time of trial)

b. Anticipated lost future income

i. Expected Lifespan

1. Mortality tables by race, gender, age, income group establish guidelines

2. Expert testimony often needed

ii. Discounted to present value

1. How much money should I be compensated today in order that I will have $100 in 10 years

2. Two key variables

a. Inflation

b. Interest

3. Pain and Suffering

a. Includes damages for

i. Pain

ii. Worry and Anguish

iii. Grief

iv. Humiliation

v. Disfigurement

b. P may recover damages for past pain and suffering and future pain and suffering

4. Hedonic

a. Damages for loss of enjoyment of life

b. CA recognizes hedonic damages as a component of P&S, not a separate category

c. Includes

i. Social life

ii. Loss of ability to play sports, piano, enjoy other relationships

c. Punitive
i. Damages designed to punish D.  Awarded only if D’s acts have been willful or wanton

ii. P must show negligence + willful and wanton

iii. Jury must find punitive are necessary to punish

1. Evaluated under a higher evidentiary standard

iv. Punitive damages usually start between recklessness and gross negligence

III. Types of Damages Available to Relatives – VICTIM ALIVE
a. Loss of Consortium
i. Is available to surviving spouses and sometimes to surviving minor children

ii. Loss of services

1. Economic value brought to the household

a. Minimal damages available for loss of children, elderly, non-working spouse

b. Replacement value of decedent’s services available to the survivor

2. Loss of companionship, comfort, and sexual service

a. Statutes typically do not permit recovery for these losses

b. Some courts interpret statute to allow recovery for loss of companionship

3. Disallowed – damages for emotional harm suffered by spouse or children

b. Wrongful Death
i. Via statute

ii. The cause of action depends on proof of a tort (negligence, intentional tort, products liability)

iii. The difference between a negligence cause brought by victim and wrongful death action brought by survivors for negligently causing someone’s death lies in the measure of damages

1. Survival type claims

a. Permit decedent’s estate to bring suit

i. Damages are measured by decedent’s future discount earnings less decedent’s personal expenses

ii. Medical expenses before death and burial expenses are usually recoverable

iii. Non-pecuniary losses usually not available

iv. Loss of life itself is generally not compensable

2. Wrongful Death

a. Typically create cause of action for loss of consortium

b. Loss to close relatives

c. Persons who can bring suit are defined by statute

i. Usually surviving spouse, children, parents

ii. A D whose actions cause death of a decedent who leaves no close relatives causes no legally compensable damage
IV. Rules about Damages
a. Duty to mitigate damages
i. P has a duty to act reasonably to minimize the damages suffered

b. Per Diem Arguments
i. Arguments based on value of loss

ii. Examples: you lose $11 an hour for 5 years – then you can collect the lump sum of that

iii. A way to arrive at a total award

c. Golden Rule Arguments
i. What would suffering this injury mean to you, the juror?

ii. Majority of jurisdictions don’t allow

d. Collateral Source Rule
i. Courts refuse to reduce P’s damages by funds received from collateral sources, such as insurance

V. Constitutional Overlay
a. Supreme Court began evaluating punitive damages under due process clause in 1990s

b. Three Guideposts under due process clause to impose punitive damages

i. Reprehensibility of the offense, AND

ii. The ratio of punitive to compensatory, AND

iii. Comparable penalties under statute, other cases, or contexts 
c. Reprehensible

i. Harm caused was physical as opposed to economic

ii. The D’s indifference to or reckless disregard of the health or safety of others

iii. The P’s financial vulnerability

iv. The D’s conduct involved repeated actions or an isolated incident, AND

v. The harm was the result of intentional malice, trickery, or deceit

ARGUMENTS
	Rule
	· Legal argument consists of pointing to a rule and claiming that the rule governs a situation
· When rule based arguments are insufficient to resolve a problem
· The governing rule is in dispute
· Where it is unclear whether a rule or an exception to the rule governs
· Where on of the parties is arguing for a rule change and the court must decide whether to change the rule in question
· Where the form the law in question resembles a standard instead of a rule
· Where the application of the rule is uncertain, such as a new case with new facts
· Where the application of the rule is uncertain, such as facts where there is one important difference from earlier applications

	Precedent
	· These arguments should be based on analogy ( my case is like X precedent and should be treated the same way
· Analogy structure
· In the precedent case, facts X, Y, and Z were found
· In the precedent case, the court determined that rule 1 applied and concluded that liability was established
· In the case at hand X, Y, and Z were found
· The facts are not sufficient to distinguish our case from the precedent case
· The court should decide my case like the precedent case
· The holding of the precedent can be read broadly or narrowly

	Policy
	· Play a supporting role, policy arguments below


	
	A ARGUMENTS
	B ARGUMENTS

	Default
	· Society should place a loss on the person that caused the harm
· Place loss on the economic entity that has control over the activity in question
	· Let losses lie where they fall
· Actor has a right to engage in the activities of which the plaintiff complains

	Moral
	· As between to innocents, the one who caused the harm should pay
· Fault is focused on the moral status of the actors behavior 
· Imposing a loss on another in order to avoid a loss to oneself is unjust
	· Liability should follow moral blame or fault
· If defendant is not morally blame worthy then it is wrong to shift the losses to them
· Holding defendant labile is disproportionate to their fault

	Economic
	· Courts should minimize overall social losses
· Impose the loss on the actor rather than the injured party
· A. Incentive/disincentive: courts should impose the loss upon the active participant. Plaintiff should not have to pay because otherwise the activity will be discouraged
· B. Control: impose losses on the party in control of future costs of accidents arising out of the activity. This will minimize overall losses rather than just defendants losses
· C. Information/ knowledge: loss on the party that can acquire the knowledge necessary to decide appropriate level of safety
· D. Activity Level: if your are in control of the activity you should be liable for losses
	· Courts should minimize overall social losses
· Let losses lie where it falls, don’t shift losses
· A. Incentive/disincentive: if we make the defendant pay when it wasn’t blameworthy we will disincentiveize the defendant to do the right thing. Important for society to incentivize defendants actions
· B. Productivity: if liability is imposed the defendant might be afraid to act at all 
· C. Innovation: imposing liability will stifle innovation. It will discourage people from engaging in certain activities. We want to encourage innovation without fear

	Anti Subsidy/

Subsidy
	· Courts should not let losses like where it falls

· Courts should impose the loss on the party in the best position to spread the losses 
	· The defendant is not an insurer of the plaintiffs losses
· Making the defendant pay turns the defendant into an insurer of the plaintiffs losses

	Administrability
	· The proposed rule is more administrable because the costs of enforcement will be reasonable as against the benefits to be received
	· Why is the defendants more administrable than the opposing position
· Goal should be:
· Minimization of the costs of enforcement
· Unable to manage false claims
· Slippery slope

	Structural
	· Courts are competent to decide the case or make the rule
· Common law is judge made law
	· Institutional incompetence arguments
· Arguments:
· Courts v. legislature
· Judge v. Jury
· Judicial system v. Administrative bureaucracy
· Judicial system v. private decision making

	Paternalism
	· Where paternalism applies it is usually on the A side

· The court should overrule the party’s decision in order to achieve a result that is best of the party

· People make poor decisions for themselves

	Autonomy
	· Where autonomy applies it is usually on the B side

· People should be able to make decisions for themselves and the court should enforce those decisions even if they turn out to be poor choices

	Rule 
	· Where rule applies it is usually on the A side

· Rules are more certain for the courts and parties, require less adjudication and allow less room for flexibility 

· Arguments for rules

· Rules give definitiveness/certainty

· Standards are too vague and require guessing

· Rules might reduce post facto disputes

· Provides adequate notice

· Standards have too much variation and can cause chaos 

· Allow even more fairness – all judges apply the same rules

· Rules encourage reliance

· As you make exceptions to the rule the rule starts to look like a standard

	Standard
	· Where standard applies it is usually on the B side

· Case by case adjudication is essential to achieve justices

· Arguments for standards: 

· Rules leave no room for emergencies

· Cant make a rule for everything

· Rule do not cover all circumstances

· Goal of teaching reasonable behavior is better served by standard

· Rules are too harsh 

· Standards are more optimistic about the abilities 

· Rigid rules create rebellion or distrust and other antisocial behavior

· As judges deal with specific situations, the standard is defined by a bunch of sub-rules… so a standard starts to look like a rule


