Torts II
Defamation


Elements:

I. Publication by defendant to one other than the person defamed

· Publish = communicating with someone other than the plaintiff (could be 1 person)
· Communications Decency Act (1996) § 230—No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider. (see Zeran)    

II. False statement of fact

A. Fact v. Opinion

· A statement of fact must be provable as true or false—this is a black/white issue (light switch), something is either provable or it isn’t

· Example:   A is a liar—that is provable by showing that A lied

         A is an asshole—that is not provable because it is     

         vague and does not describe a specific behavior

· Example: Calling someone a “bastard” for the same meaning as calling someone an “asshole,” that is not defamation because it is not being asserted for the truth value.  However, if meant and understood to refer to a lack of legitimate parentage, it could be defamation.

B. Reasonably stating actual facts about someone (Falwell)

· Statements not asserted for their truth value, like satire, are not statements of fact (Falwell)

· Hyperbole—exaggeration that is not believable

III. Understood as being “of and concerning” the plaintiff

· If statement is not clear who it is referring to, some evidence must be introduced that the defamatory statement was made about the plaintiff

· If statement made about a large group, it will be hard to prove of and concerning the plaintiff specifically.  Smaller group (e.g., 12) could probably prove of and concerning.

IV. Tending to harm the reputation of plaintiff

· Diminishing someone in the eyes of his/her community
V. (For slander) plaintiff must prove special damages, unless fits within one of the per se categories

· Special damages: in the slander context, special damages refer to out-of-pocket expenses that you can link directly to the slander

· Per se categories:

i. Commission of a serious criminal offense

ii. Loathsome, communicable disease

iii. Want of integrity in discharge of duties of office or employment

iv. Lack of ability in person’s trade, profession, or business

v. False accusation of fornication or adultery [sexual misconduct]
VI. Constitutional Privileges based on status of Plaintiff 
· Depending on status of Plaintiff, may have to prove actual malice

NOTE: Always must be in compliance with First Amendment standards (generally, some level of intent or fault is required)

· Opinion statements are highly protected by the First Amendment, but you can’t immunize a defamatory statement just by adding “in my opinion”

NOTE: Some courts distinguish between libel per quod (extrinsic evidence) and libel per se (on its face)—to succeed on a per quod claim, plaintiff must prove special damages.
NOTE: Corporations also have a right to not be defamed.

Re-publication: could be someone re-tweeting; could be LA Times reporter who hears and oral publication and later prints it in the paper.  Re-publisher is liable on the same basis as the original publisher.
· Liability of re-tweeter depends: if simply providing a link, then he is not liable; but if re-tweeter reasserts the message, he is liable.  The question is whether you are speaking for yourself; are you adding original content to the message
Nonconstitutional Defenses (Common Law defenses) to defamation

I. Truth—Defendant need not prove the literal truth of the statement, but must establish the “core” truth. The common law “overlooks minor inaccuracies and concentrates upon substantial truth.” (Masson v. New Yorker Magazine, 501 U.S. 496 (1991))

II. Consent—e.g., in Lee v. Paulsen, 273 Ore. 103 (1975), a school district decided not to renew a teacher’s contract, and informed him of that fact and their reasons in a letter to him.  He attended a public school board meeting and asked that the letter be read publicly; he then sued for defamation.  Oregon Supreme Court says no defamation: “One who has himself invited or instigated the publication of defamatory words cannot be heard to complain of the resulting damage to his reputation.”

III. Privilege
a. Absolute—gives Defendant complete immunity, no matter how outrageous, false, scurrilous, or defamatory the statement

· Legislative—so long as members of Congress are “acting in the sphere of legitimate legislative activity,” they are “protected not only from the consequences of litigation’s results but also from the burden of defending themselves.”
· High Government officials—have an absolute privilege to lie about matters within the scope of their official capacity. (e.g., when Donald Trump said Stormy Daniels was lying about their affair, that had nothing to do with his official duties)
· Judges, witnesses, lawyers in judicial proceedings—for lawyers, privilege covers official participation (e.g., lawyer can say “Jones is a liar” in a complaint, but can’t then call a press conference and say the same thing)
· Officials who make reports (e.g., arresting officers)—reports made in connection with their official duties.
· Spice (spousal privilege)—spouses have an absolute privilege to say defamatory things about third parties to each other.
· Litigation Privilege

b. Qualified Privileges—protects inadvertent or negligent defamation

· “Common Interest” privilege (e.g., Liberman v. Gelstein)—communications made by one person to another upon a subject in which both have an interest
· Statement must be related to the common interest

· Examples: employees of an organization, members of a faculty tenure committee, constituent physicians of a health insurance plan

· Fair Report of Official Proceeding or Meeting (e.g., Medico v. Time, Inc.)—nowadays virtually everyone is a journalist in the sense that we all have smart phones and can take videos
· Official report / document

· As long as the reporter is producing a fair and accurate summary of the document, that is sufficient—document does not need to be publicly available.

· Hypo: A newspaper covers city counsel meeting where, during a public comment period, an unidentified person called the mayor a “lying thief,” which is false and defamatory.  The newspaper accurately reports the comment in the next day’s edition.  Is the newspaper liable to the mayor for defamation.

· Answer: No, newspaper is not liable.  They reported accurately what happened.

· Fair Comment—you can say what you want in reviewing something.  Protects issuance of opinion in relation to your experience, but does not protect statements of fact (e.g., you can say this is the worst restaurant in the world if that’s your opinion, but can’t say “they wouldn’t let me use the bathroom” unless that’s true).

· Employer privilege
“Abuse” of privilege—even if there is an applicable privilege, that privilege can be waived through abuse of it (only true of qualified privileges—absolute privileges cannot be waived).

i. Constitutional / Actual Malice – uttering a statement that you know is false or in reckless disregard for its falsity (negligence is not sufficient to meet the actual malice standard)

ii. Common Law Malice – person harbors ill will towards someone else, and defames that person because of ill will.
Constitutional Privileges

1. Status of plaintiff
a. Public officials (NYT v. Sullivan)—work for the government and have some decision-making authority (candidates for public office, police officers, public school teachers (jurisdictional split), social workers)
· Plaintiff must prove “actual malice” to establish liability, compensatory damages, and punitive damages
· Whereas truth is normally a defense, New York Times made falsity part of the plaintiff’s prima facie case against a public official

b. Public figures (Hustler Magazine v. Falwell)—three types of public figures: (1) general, (2) limited, (3) involuntary

· Plaintiff must prove “actual malice” to establish liability, compensatory damages, and punitive damages
General public figure: Well-known in society (e.g., sports stars, movie stars, Elon Musk, Larry Tribe, president of firestone tires)

Limited public figure: People who have voluntarily inserted themselves into some public issue for the purpose of affecting that debate. Must prove actual malice on those claims related to the issues for which they are public figures. 
Involuntary public figure (very limited category): e.g., an air traffic controller who was in the tower at the time of a major airliner crash; Sully Sullenberger

c. Private figures (Gertz)

· Proof rules & Damage Rules

a. Standard for Defamation: States may define for themselves the appropriate standard of liability for a publisher of defamatory falsehood injurious to a private individual, so long as there is a requirement of some fault. Actual damages available.

b. Damages: However, states may not permit presumed or punitive damages without proof of “actual malice”

Actual damages (e.g., lost job as a result of defamation)

	
	Standard of proof for liability
	Standard of proof for compensatory damages
	Standard of proof for punitive or “presumed” damages

	Public official
	“actual malice”
	Same
	Same

	Public Figure
	“actual malice”
	Same
	Same

	Private figure
	
	
	“actual malice”

	--where matter is of public concern (Gertz)
	At least negligence
	At least negligence
	“actual malice”

	--where matter is of private concern (Greenmoss)
	Probably don’t have to prove negligence
	At least negligence
	At least negligence


First Amendment (Content-based distinctions, noncontent-based distinctions, special categories)
Content-based restrictions—Strict Scrutiny—there must be a compelling government interest in regulating speech and regulation must be narrowly tailored to serve that interest

· Viewpoint-based v. subject matter-based restrictions: viewpoint discrimination is almost certainly unconstitutional.  Subject-matter restrictions are far more likely to be upheld, but they still need to meet strict scrutiny.
Prior Restraints—limitation or prohibition on speech before it is disseminated—presumptively invalid, Strict Scrutiny applies

· Injunction—if court issues an injunction to not speak about certain issues

· Examples: court may issue injunction forbidding people from releasing ship transport times, destinations, etc. during time of war.  Court could issue injunction preventing publication of atomic bomb recipe; 3D gun blueprints.

· License—law requires people to obtain a license before communicating speech

· Example: In early colonial America, if you wanted to publish something, you had to get it stamped by the King (licensed).  Public demonstrations


Exceptions (When content-based regulation is permissible) 

· NOTE: standard laid out for each exception supplants strict scrutiny
(1) Incitement to violence / unlawful conduct (Brandenburg)—State may only prohibit speech advocating unlawful conduct where such speech is:

(i) Directed to

(ii) Inciting or producing

(iii) Imminent

(iv) Lawless action, AND

(v) Likely to incite or produce such action (subjective intent is necessary)
NOTE: speaker must actually intend to incite violence / unlawful conduct
(2) Obscenity
Elements (Miller):

(i) Whether the (a) average person, (b) applying community standards, would find that the work, (c) taken as a whole, (d) appeals to prurient interest (Roth).

(ii) Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; AND
(iii) Whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value

(3) Fighting words (Chaplinsky)—“Those which by their very utterance 
(i) inflict injury or 
(ii) tend to incite an immediate breach of the peace” 
· (e.g., epithets, personal abuse).  Courts reasoned that fighting words are so bound up with action (incitement) that they’re more like action than speech.

NOTE: Fighting words exception is limited to words directed at the “person of the hearer,” not the world at large (Cohen)
Example: not fighting words—guy walked into court wearing a jacket that said “Fuck the Draft,” those aren’t fighting words

(4) Defamation
(5) Child pornography
(6) “True threats” — threat made with intent to put other in fear for bodily safety
(7) Commercial speech (e.g., advertising)—proposing a commercial transaction

Central Hudson test (essentially intermediate scrutiny):

(i) Does the commercial speech involve illegal activity or false or misleading conduct? (if so, completely unprotected)

(ii) Is the government interest in regulation substantial?

(iii) Does regulation directly advance the asserted governmental interest?

(iv) Is government regulation no more extensive than necessary?
Time (you can speak), place (you can speak), or manner (in which you can speak) regulation—Regulation doesn’t target content of speech, but affects speech—government must have a substantial interest AND regulation must be narrowly tailored to that interest AND it must leave open alternative avenues of communication (sounds like intermediate scrutiny, but is in practice much more deferential)

· Example: regulation of loud trucks (the type with speakers attached to the outside) for noise pollution reasons—that is a substantial government interest

· Grayned v. City of Rockford (1972): a content-neutral regulation restricting protest activity around a schoolhouse during class hours is constitutional as a reasonable time, place, manner regulation: “the crucial question is whether a manner of expression is basically compatible with the normal activity of a particular place at a particular time. 

· Compatibility test: time, place, manner restrictions permitted so long as:

(i) Justified without reference to the content of the regulated speech

(ii) Serve a significant government interest

(iii) Leave open ample alternative channels for communication of the information
Public Forum doctrine 

· Traditional—e.g., streets and parks—presumed to be open for speech activities 

· Limited—e.g., open mic at city council

· Can’t restrict viewpoint—restrictions based on subject-matter are ok, but not on viewpoint

· Dedicated—e.g., public television channel 
Vagueness—A law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited and what is permitted.
Privacy Torts

Privacy torts involve information privacy.  Our class deals with tort remedies against individuals involving control of information about oneself.  Typically, privacy torts involve intrusion into another’s affairs, or misuse or disclosure of private information about someone.
(1) Publicity placing person in false light

Elements:

(i) Publicity—must be to a bunch of people, more than a few
(ii) Placing another in a “false light” – court looks to either the gist of it or the juxtaposition.

· Juxtaposition Example: pornographic magazine printed a non-pornographic picture of a young woman feeding a pig from a bottle underwater.  That was found to be false light because this picture was in the middle of a pornographic magazine and surrounded by pornographic pictures.  Jury could find that the ordinary reader would form an unfavorable opinion about plaintiff. (Braun v. Flynt)
(iii) “Highly offensive” to a reasonable person
· “The plaintiff’s privacy is not invaded when the unimportant false statements are made, even when they are made deliberately.  It is only when there is such a major misrepresentation of his character, history, activities or beliefs that serious offense may reasonably be expected to be taken by a reasonable man in his position.” (§ 652E, comment C)
(iv) Actual malice—courts are split on if this is a necessary element (but for our class it is a necessary 4th element)
· Actual Malice = Actor knows or recklessly disregards:

i. Falsity of the publicized matter AND
ii. The false light in which the other would be placed

NOTE: defamation v. false light—defamation plaintiff must prove specific false statements that harm reputation, false light plaintiff proves falsity in overall portrayal (“gestalt”).  Also, defamation plaintiffs only need to prove publication, whereas false light plaintiff must prove “publicity.”
· False light is the only privacy tort that allows truth as a defense
(2) Intrusion upon seclusion
Elements:

(i) Intentional
· Don’t have to intend to “intrude upon seclusion”; just have to intend to do the act (like trespass-don’t have to intend to trespass, just have to intend to take step onto land).

(ii) Intrusion
· Example: Nader
· Agents interviewed neighbors, asking about sexual proclivities, and personal habits—not intrusion

· Arranged for women who approached him to entrap him into relationships—not intrusion

· Made harassing phone calls—not intrusion

· Surveilled him in public places—that could be intrusion

(iii) Solitude/seclusion/private affairs of another
· If photo is taken in a public place, the photo is not an intrusion on privacy

(iv) Highly offensive to reasonable person
Held Private: Disclosed HIV to 60 family, friends, support group (Kubach); statements to nurse at accident scene (Shulman)
Held NOT Private: exposed soccer player (McNamara); republication of prior known facts; presence at accident scene (Shulman); filming at accident scene (Shulman).
NOTE: no recording is necessary.  Intrusion upon seclusion can be accomplished by merely observing someone in a private space or their private affairs.
· Accessing someone’s computer from a different location would qualify

NOTE: No requirement that the observation be published to another
NOTE: Court has yet to decide whether truthful publication can ever be punished and not run afoul of the First Amendment

NOTE: Basically all modern cases have found that photos taken in a public space are not subject to liability for privacy torts (Graham may not be good law as a result).

· Gym is not a public place

(3) Publicity given to private life (§ 652)
Elements:

(i) Publicity
(ii) Private life of another

(iii) Highly offensive to reasonable person
· The publicity itself is highly offensive

(iv) Not of legitimate public concern (not newsworthy)

· What’s newsworthy?

· If matter of public concern (newsworthy), no tort
NOTE: Always consider First Amendment defense
(4) Appropriation of name or likeness



Elements:

(1) “Appropriation”

(2) Own use or benefit

(3) Name or likeness (including voice) of another

· Examples: woody Allen lookalike; hulk Hogan caricature cartoon

NOTE: The appropriation tort has been interpreted much more narrowly to apply to commercial appropriation (mostly advertising)

The Right of Publicity (Commercial Appropriation of Plaintiff’s Name or Likeness)—the right of a person to control the commercial use of her identity, such as her name, likeness and in some cases, voice.

· Generally recognized as a property right that can be assigned or licensed

· Typically a statutory right, so you need to read the particular statute

· If tested on exam, statute will be provided

One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy (Rest.2d § 652).

· Much narrower than appropriation tort

NOTE: “Under the First Amendment, a cause of action for appropriation of another’s name and likeness may not be maintained against expressive works, whether factual or fictional.” (Daly v. Viacom)

Appropriation v. Right of Publicity—The common law appropriation tort ordinarily involves the unwanted and unpermitted use of the name or likeness of an ordinary, uncelebrated person for advertising or other such commercial purposes, although it is possible that the appropriation tort might arise from the misuse of another’s name for purposes not involving strictly monetary gain.  The right of publicity tort, on the other hand, involves the appropriation of a celebrity’s name or identity for commercial purposes.  The appropriation tort seeks to protect an individual’s personal interest in privacy; the injury is measured in terms of the mental anguish that results from the appropriation.  The right to publicity seeks to protect the property interest that a celebrity has in his or her name.; the injury is not to personal privacy, but to the economic loss a celebrity suffers when someone interferes with the property interest that he/she has in her name.
Breach of Confidence (frequently statutory)

Elements:

I. The defendant owed the plaintiff a duty of confidentiality

· Must be related to the confidential relationship.  If you tell your doctor something on the golf course, which has nothing to do with medical treatment, there’s no duty of confidence.

II. Defendant learned of information of a confidential nature

III. Which was communicated to defendant in confidence

IV. Defendant disclosed the information to the detriment of the claimant

Classic example:—famous actor goes to hospital for issue that might be embarrassing. Hospital worker is someone working at hospital looks up file to see what he’s in for; discloses that information to someone.
Limited set of relationships covered (our class will only test physician and attorney relationships):

· Physicians

· Attorneys

· Financial professionals

· Insurance companies

NOTE: we’re not talking about HIPAA

Distinguish: Evidentiary Privileges (Testimonial Privilege)—right to withhold confidential information from court.

Contrast: Tarasoff v. Regents—duty to warn non-patient of risk that patient is threatening physical violence against the non-patient—breach of confidence is a tort that the patient could bring against doctor for revealing confidential information (in non-Tarasoff situations)

Whether fiduciary relationship exists depends on:

· Degree of separation

· Disparity in personnel / professional experience

· Degree of confidence placed by trusting party

Not covered in this class

i. Decisional Privacy (e.g., drug use, personal appearance)

ii. Reproductive Autonomy

iii. Associational autonomy (e.g., gay marriage, divorce, private club membership)

iv. Proprietary privacy

v. Privacy associated with other property rights such as right of publicity

vi. Confidentiality stems from certain types of relationships (e.g., atty/client; Dr./patient; Trustee-beneficiary)

vii. Breach of confidence

Economic Torts

Inducing Breach of Contract

Elements:

I. A valid contract between plaintiff and third party

II. The defendant knew of the existence of this contract
III. Without justification, the defendant intentionally engaged in act or conduct which induced the third party to breach the contract with plaintiff

· Types of justification:

· Protect own contract

· Common example is when there’s a shortage of a product.  If Buyer A and Buyer B both have a contract with Supplier for 100 widgets, and due to shortage, Supplier A only has 100 widgets total.  Buyer A may convince Supplier to breach contract with Buyer B and fulfill contract with Buyer A.  But if Buyer A could not go to supplier 2 and induce him to breach with Buyer C.

· After hurricane you restaurant owner are allowed to ask your supplier to deliver to u even if you’re disrupting his K w/ someone else, b/c doing it to protect your own K.  
· Where enforcement of the contract is against moral or health or safety (e.g., persuading boxer to an unregulated match not to fight)

· Labor strikes to induce customers not to shop; or others not to deal; or other workers not to labor

· Advertising lower prices without deliberate effort to cause person A to abandon a contract with person B

IV. Defendant intended to induce breach of such contract

· Negligence is not sufficient—must intend to induce breach

V. The contract was in fact breach

VI. The act and conduct of the defendant which induced the breach caused damage to the plaintiff

Efficient Breach is the counter economic argument to the moral claim that if you have a contract you should perform it.
· If Wagner gets payed more money & can compensate Lumley for his losses, then social  welfare is increased by allowing her to breach her contract without penalty. She should be  allowed to & there should be no moral sanction on it, which is what this tort is.  
Interference with Prospective Economic Advantage

Elements:

I. An economic relationship between the plaintiff and another, “containing a probable future economic benefit or advantage to plaintiff.”

II. Defendant’s knowledge of the existence of the relationship

III. Defendant’s “intentionally engaged in [wrongful] acts or conduct designed to interfere with or disrupt” the relationship 

· NOTE: negligent interference is not sufficient in most juris

· Current state of law is that conduct must be wrongful

· Wrongful = outside the realm of legitimate business transactions, wrongfulness will lie 

· Is malice (spite, ill will) sufficient to constitute “wrongful” conduct? That hasn’t been decided yet.

· Everything aside from “wrongful” is relatively easy to prove, it’s mostly about what’s “wrongful” conduct.

IV. Actual disruption

V. Damage to the plaintiff as a result of defendant’s acts

Different jurisdictions have created alternative additional requirements 

· “Wrongful”

· “Improper” (basically same as “wrongful”)

· “Illegal”

· “Independently tortious”

· Tortious conduct generally requires proof that “the defendant was guilty of fraud, misrepresentation, intimidation, or molestation or that the defendant acted maliciously. Blake v. Levy, 191 Conn. 257, 261 (1983)

NOTE: competition that is not wrongful is a privilege against this tort

Unfair Competition and Misappropriation 

Unfair Competition


Elements:

I. Unfair

II. Competition

Practices that fall into the area of unfair competition (if any of these are present, you automatically have an unfair competition claim)

· False advertising (e.g., automobile dealership falsely publicizes that it is an authorized dealer of Rolls Royce automobiles) 

· “Bait and switch” selling tactic

· Mislabeling of goods

· Unauthorized substitution of one brand of goods for another

· False representation of products or services

Misappropriation of Trade Secrets

Elements (Texas standard):

I. That a trade secret existed in which plaintiff had ownership rights when defendant committed the acts complained of by plaintiff

· What can be a trade secret? Some examples—designs, customer lists, information about how company operates

· If kept confidential, a trade secret can theoretically exist in perpetuity.  Can be passed down from generation to generation. Can continue with corporation after corporation is sold.

· Issue is whether plaintiff took steps to keep secret

· Isn’t necessarily about how many people you tell, but is about owner’s ability to control secret—so if teacher just gives out multiple choice questions to any person that asks, that’s not a trade secret.  But if he gives his 10 research assistants the MC questions, that could still be a trade secret because (1) it was reasonably necessary to tell them to complete work and (2) teacher could presumably control their ability to tell other people via employment contract

II. That defendant acquired the trade secret.

(a) Through improper means
(b) Through plaintiff’s disclosure of the trade secret to defendant in a confidential relationship, OR
(c) Under other circumstances in which defendant owed a duty not to use or disclose the trade secret

III. That defendant used or disclosed the trade secret without plaintiff’s permission; and

IV. That:

(a) Plaintiff suffered harm as a direct and proximate result of defendant’s use or disclosure of plaintiff’s trade secret, OR
(b) Defendant gained from such use or disclosure

NOTE: you are allowed to reverse-engineer trade secrets.  

· Example: company could disassemble Elmo, reverse-engineer it, and sell the exact same product.

NOTE: Information that is widely distributed is not a trade secret.  If you have 100,000 employees and they all know the information, that is not a trade secret.

Injurious Falsehood

· Tort has several names including trade libel and commercial disparagement 

· Related (or may be the same): product disparagement—false statement re: quality of product

· Dickes v. Fenne; Oprah case

In general: Disparagement of the plaintiff’s property, products, business, or services which affects their marketability

· Can’t defame a thing, only a person

· Difficulty is separating healthy competition from underhand tactics; therefore, policy discourse is particularly useful in applying the rule

Elements:

I. D made false statements

II. Injury

III. Publication

IV. Of and concerning – e.g., derogatory to the Plaintiff’s business in general

V. Special damages (injury to pecuniary interests)—specific losses related to defendant’s particular statement 

VI. Malice

(a) Recklessness, knowledge of falsity (i.e., constitutional or actual malice); or

(b) Spite or ill will (common law malice); OR

(c) Intent to cause harm

What is “acceptable competitive language” is typically the key issue

Acceptable Competitive Language

· Puff own products

· Our product is worth 10x what you’ll pay for it

· You won’t be sorry you hired us

· Example: Pizza Hut sued papa John’s over its slogan “Better ingredients, Better pizza. Papa John’s.” Pizza Hut claimed the slogan was implying that Papa John’s main competitor’s ingredients (i.e., Pizza Hut’s) were inferior.  Papa John’s successfully argued that the slogan was just puffery.

· Domino’s commercial referencing Papa John’s puffery is itself acceptable puffery

· Say general words of comparison

· Speak harshly in a general way

Unacceptable Competitive Language

· Publish materially false statements about competitor’s products or services

· Raise questions about competitor’s financial viability, unless true

Fraud & Misrepresentation

· Tort actions against 3d parties not recognized until Pasley v. Freeman (1789)—Defendant told lenders that a deadbeat was credit-worthy even though defendant knew he was not. 

(1) Intentional misrepresentation (aka fraud or deceit)—the most basic form of deceit is a statement made with full knowledge of its falsity for the purpose of inducing another to take some action or to refrain from taking some action.

· Silence can constitute an intentional misrepresentation

Elements:

I. False [mis]representation

Types of false representation (for our class, must be one of these):

i. Misrepresentation of Fact—provable as true or false, and proven false

· Not puffing (e.g., Presidio) 

· Puffing: a claimed statement of value

ii. Opinion not actionable, except

· Speaker knows they’re not true, or reckless (E.g., “I think Warren Buffet will buy this building.”)

· “Special knowledge” (Presidio)

iii. Statements about future events not actionable except:

· speaker had no intention of performing when the promise was made, or

· speaker knows the statement is false

iv. Statements about the law are not actionable—except for when a lawyer does it

v. Non-disclosures (see below)

II. Made with scienter (as to the falsity of the misrepresentation)

· Scienter: refers to your state of mind re: truth or falsity of particular statement. Knowledge of falsity or reckless disregard for falsity.

· Defendant either knew it was false when saying it, or it became false and D failed to disclose that it had become false 

III. With the intent to induce P to act or refrain from acting
· Intent = Knowledge with substantial certainty

IV. Which caused the Plaintiff to act

a. Cause in fact (“but for cause”) / Materiality

· Materiality: Three considerations bear on this legal conclusion (Reed): [1] the gravity of the harm inflicted by non-disclosure; 

[2] the fairness of imposing a duty of discovery on the buyer as an alternative to compelling disclosure, and 

[3] its impact on the stability of contracts if rescission is permitted

b. Proximate Cause

· Must show that the misrepresentation caused the harm, rather than puffing or other 

V. In justifiable reliance upon the false misrepresentation

· Must prove both justifiability and reliance

· For non-disclosures, you’re relying on the assumption that the other party will disclose material facts

VI. Resulting in pecuniary damages—money out of pocket

NOTE: elements of fraud are very hard to prove

NOTE: with a fraud case, third parties can be plaintiffs if harm to them is reasonably foreseeable.
Non-disclosure

· General rule: no affirmative duty to disclose

· Exceptions:

(1) Fiduciary Relationship: A fiduciary has a duty to disclose all materials facts to the other person.

(2) Active concealment of Material Fact
(3) Half-truth Doctrine: Incomplete statement or intentional ambiguity

(4) New information contradicting prior true statements 

(5) Where courts create a “duty to disclose” (Ollerman)

NOTE: can’t have a negligent non-disclosure. Non-disclosure must be intentional

Justifiable reliance – How can you rely on something that wasn’t said?
· With non-disclosure, reliance is shown by materiality (causation)—If it’s material to ordinary buyer then all you have to say is “if it had been disclosed I would have acted differently”

· Examples of material non-disclosures: “the home sold was constructed on a filled land; improvements were added without a building permit and in violation of zoning regulations or in violation of building codes; the structure was condemned; the structure was termite-infested; there was water infiltration in the soil; the correct amount of net income a piece of property would yield.” (Reed)

A court should expand the scope of duty owed by sellers if (Ollerman):

i. The condition is latent & not readily observable by the purchaser

ii. Purchaser acts upon the reasonable assumption that the condition does or doesn’t exist

iii. Vendor has special knowledge or means of knowledge not available to the purchaser

iv. Existence of the condition is material to the transaction, that is, it influences whether the transaction is concluded at all or at the same price

(2) Negligent misrepresentation—a statement made not with full knowledge that it is false, but merely with a lack of reasonable care to ensure its accuracy.  Parties must be in privity (see Ultramares).

I. False [mis]representation—negligent misrepresentation cannot be based on an omission

II. Negligence—i.e., without reasonable grounds for believing it to be true

III. With the intent to induce P to act or refrain from acting
IV. Which caused P to act (or refrain from acting)

a. Cause in fact / Materiality

b. Proximate cause—SEE BILY

i. Duty owed to persons to whom the negligent misrepresentation was made

ii. Duty also owed to: “…a limited group of persons for whose benefit and guidance he intends to supply the information or knows the recipient intends to supply it.”

V. In justifiable reliance upon the false misrepresentation

VI. Resulting in pecuniary damages

California’s Unfair Competition Law

· A little FTC Act; CA added restitution as a remedy in 1976

· Related statute prohibits unfair, deceptive, untrue or misleading advertising

In General

· Prohibits any unlawful, unfair, or fraudulent business act or practice
· Where the (private) plaintiff has:

i. Lost money or property (i.e., economic injury)

ii. As a result of such unfair competition
“Business act or practice” – Courts have interpreted both “act” and “practice” broadly to cover most types of business conduct (e.g., bribery of foreign officials, intentional interference by a corporate competitor with employment contracts, even a ski resort’s removal of trees to develop ski runs).

Standing (§ 17204): “Actions for any relief pursuant to this chapter shall be prosecuted exclusively in a court of competent jurisdiction…by any person who has suffered injury in fact and has lost money or property as a result of such unfair competition.”

· § 17201 “Person” includes individuals, trusts, corporations, organizations, associations, etc.
· Both the government (the attorney general), and private parties who’ve been injured by the prohibited practices have standing

· But most important in the class action context

Remedies—Potential liability is very broad, but the remedies are very limited 

· Injunctive relief
· Equitable remedies
· restitution (limited in scope and terms)
· Government can claim civil penalties
NOTE: tort damages such as compensatory and punitive damages are not available

NOTE: an individual plaintiff has different requirement of proof than the class itself (little bit easier standard for class itself)
Unlawful—essentially borrows violations of other laws and makes them independently actionable

· Covers “any practices forbidden by law, be it civil or criminal, federal, state, or municipal, statutory, regulatory, or court-made.”

· NOTE: Includes common law

· Only defense to “Unlawful” – specific authorization of the conduct by legislature or other governmental body
Unfair


Two types of plaintiffs:

(1) Competitor: “Conduct that threatens an incipient violation of an antitrust law, or violates the policy or spirit of one of those laws because its effect are comparable to or the same as a violation of law, or otherwise significantly threatens or harms competition.”

· Tethering test—Plaintiff must show link between violation and already existing antitrust law—this narrows applicability

(2) Consumer: no definitive definition of unfair in consumer cases

3 different tests:
(1) Tethering

(2) Balancing test (the one Nockleby thinks is the one): “In brief, the court must weigh the utility of the defendant’s conduct against the gravity of the harm to the alleged victim…”
(3) Model after FTC test
Fraudulent—UCL “fraud” is different from common law fraud 

· Individual must prove different things from a class

· Individual:

i. Actual deception

ii. Actual reliance on the fraudulent statement (shown by proving materiality)

iii. Injury

· Class: Class liability exists if “members of the public are likely to be deceived” by the defendant’s conduct.

· Don’t have to show that they were actually deceived, just that ordinary people would likely to be deceived

· Governed by the reasonable consumer test—the general public is more gullible than the sophisticated buyer

· NOTE: if advertisement targets a particular disadvantaged or vulnerable group [like the elderly], it is judged by the effect it would have on a reasonable consumer of the that group

· NOTE: class need not prove actual deception, reliance, or injury

· Examples: clickfraud by internet competitors; double prices on consumer items before then “discounting” them so as to proclaim a “50% off sale!”
Someone sued captain crunch upon learning that “crunchberries” are not actual fruit berries…court found a reasonable consumer would not be misled

Freeman v. Time—court dismissed claim based on mailers for a promotion announcing a “Million Dollar Dream Sweepstakes.” Had language like you’ve already won, but only if he returned winning prize number.

Tabacco II—distinguished between individuals and classes
Defenses to fraud prong

· Puffing

· Preemption 

Remedies under UCL

· Injunctive relief—target ongoing or future wrongful conduct

· Sometimes the only relief that a competitor can get

· Restitution—order compelling D to return money obtained through business practice that was deemed unfair

· Restitution is the only form of monetary relief UCL afford in a private action; “damages” are not recoverable.  In drafting the act, the legislature “deliberately traded the attributes of tort law for speed and administrative simplicity.”

· Money taken restitution

· Vested interest restitution—broad enough to allow a plaintiff to recover money or property in which he/she has a vested interest

· Restitutionary disgorgement of profits

· Monetary Relief
Cy Pres – where the cost of distributing settlement monies is high relative to the individual recoveries, payment of the settlement monies to charity is an appropriate cy pres remedy.

Malicious Prosecution


Elements:

I. Defendant initiates or procures criminal prosecution

· Person charged plaintiff with crime (must be “but for” cause of charges being brought)

· Someone who honestly calls in a potential crime would not be a but for cause—it’s usually the prosecutor’s decision to go forward.  But if private individual goes to prosecutor and really convinces him to bring it forward would be “procurement”

II. Without probable cause and

· Person did not have a reasonable basis in fact for bringing suit

III. Primarily for purpose other than bringing an offender to justice (malice?)

· Motivation (e.g., coercion, revenge)

IV. Proceedings terminated in accused’s favor

· Acquittal, grand jury not indicting, voluntary dismissal by prosecutor, reversal on appeal

· Must be a determination on the merits—procedural wrongs, plea bargains are not “on the merits”

V. [some juris: special damages]

VI. Damages
Virtually everyone involved in criminal prosecution have immunity (judges, prosecutors, witnesses)

· A witness who commits perjury is immune from suit for malicious prosecution

· However, private individuals (or police officers), who file a complaint, are not immune

· Mostly only available against private individuals and police officers

Malicious prosecution is a civil suit after a criminal suit.

Special Defense: defendant can prove that plaintiff was actually guilty.  Criminal cases have a higher standard of proof, so defendant in civil case can try to prove case with the lower civil standard of preponderance of the evidence.

Wrongful Civil Suit (similar to malicious prosecution)

Elements:

I. D initiates or procures civil proceedings

II. Without probable cause and

III. With malice

· Whether prior action lacked legal tenability as measured objectively; without a reasonable basis in fact 
IV. Proceedings terminated in current plaintiff’s favor

· Laches, lack of standing, state of limitations, settlement are NOT in plaintiff’s favor

V. [some juris: special damages]

VI. Damages

Plaintiff’s attorney in original case could himself be a defendant in a wrongful civil suit.  Person wrongfully sued can sue the plaintiff but also the plaintiff’s counsel

· Judge attorney at the point that the attorney discovers that the original filing was meritless—at that point, it is attorney’s responsibility to dismiss the claim.
NOTE: if several claims are brought and a single claim is frivolous, that is grounds for a wrongful civil suit action
Abuse of Process—any person who misuses a particular legal process may be subject to this tort

Elements:

I. Misuse of legal process

II. Improper motive
Examples: attorney improperly issuing subpoena (suit against school board, attorney subpoenas every teacher for the exact same time), filing a specious lien on property that will interfere with sale of property

· Both lawyers and clients are subject to this tort
Dangerous Condition of Public Property

i. Failure to warn – “Hidden trap”

ii. Manufacturing defect – “As-built”

· If as-built design differs from design—you get around design immunity because the design was not pre-approved.

iii. Design defect – “Changed condition”

42 U.S.C. § 1983

(1) Every person who—An action under § 1983 for damages must be brought against individuals in their personal capacities or against a local government unit, not against a state agency or a state official in his/her official capacity

· No respondeat superior

· Neither a state nor its officials acting in their official capacities are “persons” under § 1983 (Will v. Mich. Dept. of State Police, 491 U.S. 58, 64 (1989); Arizonans for Official English v. Arizona, 520 U.S. 43, 69 (1997))

· A state official, including an elected prosecutor, is a “person” when sued in his or her official capacity for injunctive relief (See Will, 491 U.S. at 71 n.10)

(2) Under color of state law—includes “misuse of power”

· Lugar v. Edmondson Oil Co. (1982)

· State action within meaning of 14th Amendment = “under color of law” for § 1983 purposes

· Brentwood Academy v. Tennessee Secondary School Ass’n (2001)

· Discussing different tests; finding state action on basis of pervasive entwinement 

(3) Subjects or causes to be subjected
(4) Any citizen or other person to the
· Undocumented people have standing under 1983 because it’s “citizen or other person”

· Corporations have standing to bring § 1983 claim

(5) Deprivation of any rights, privileges, or immunities secured by the
(6) Constitution and laws [of the United States]

· Federal law qualifies, but state law cannot be the basis for a § 1983 claim

(7) Shall be liable to the party injured in

(8) Action at law, Suit in equity, etc.


NOTE: sovereign immunity does not apply to constitutional claims
Some basic principles

· § 1983 doesn’t create any substantive rights, merely creates remedy —when bringing a § 1983 action, the plaintiff must say “I am bringing a § 1983 action for a 1st Amendment violation” (for example)
· No Respondeat Superior—if police officer commits a violation by wrongfully shooting someone, there is no respondeat superior to the employer.  
· NOTE: you could sue the police department if it was the department that committed the violation

· Concurrent jurisdiction in state and federal courts

· Generally, state courts have jurisdiction to hear federal actions

2 key Elements:

· Conduct must effect deprivation of right secured by federal constitution or laws

· Conduct committed under color of state law
Who may be a defendant in a 1983 suit?

· State
· 11th Amendment: “The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”

· This amendment does not bar all lawsuits against states in federal courts; but the Supreme Court has held that states are immune from all lawsuits in federal courts unless they specifically agree to be sued or Congress abrogates

· Congress did not abrogate states’ 11th Amendment immunity through § 1983 (Quern v. Jordan)

· Examples of Congress abrogating state immunity include:

· Title VII (prohibiting employment discriminating on basis of race…)

· Title IX (sex discrimination)

· The federal copyright law

· States/state agencies/state officials in official capacity will have 11th Amendment immunity absent consent, waiver or valid abrogation by Congress

· States/state agencies/state officials in official capacity are not “persons” under § 1983 (Will)

· State official

· May be sued in individual capacity for damages (Hafer v. Melo)

· May be sued in official capacity to enjoin ongoing violation of federal right (Ex Parte Young)

· But can’t be held liable for damages in their official capacity (because of the 11th Amendment)

· Municipality or county (see below)
· Local entities have no 11th Amendment immunity

· Local official

§ 1983 Suits Against Local Officials

· No 11th Amendment immunity since local officials and local governments are not “states”

· However, personal capacity suit not allowed where no allegations of official’s (Sheriff’s) direct involvement in beating or denial of medical care

· No official capacity suit (suit v. County) where no evidence of official policy or custom (Petty v. County of Franklin, Ohio (6th Cir. 2007))

Supervisory liability 

· Individual liability only; no respondeat superior

· Where liability based on inaction, is constructive knowledge (should have known) enough?

Individual Capacity

· Money out of official’s pocket

· Qualified immunity

· Punitive damages available

Official Capacity

· Suit against entity

· No qualified immunity

· Not punitive damages

NOTE: 1983 defendant will always be a state official, municipality, or local official
Example individual capacity—police use of force

· When evaluating a Fourth Amendment claim of excessive force courts ask “whether the officers’ actions are ‘objectively reasonable’ in light of the facts and circumstances confronting them.” (Graham v. Connor, 490 U.S. 386, 397 (1989))

· Reasonableness “must be judged from the perspective of a reasonable officer on the scene rather than with the 20/20 vision of hindsight.” Id. at 396.

The strength of the government’s interest in the force used is evaluated by examining three primary factors:

(1) “the severity of the crime at issue,”

(2) “whether the suspect poses an immediate threat to the safety of the officers or others,” and

(3) “whether she is actively resisting arrest or attempting to evade arrest by flight.” Id.
Individual Officials have Good Faith Immunity under § 1983 (Qualified Immunity)

Even assuming a federal right is implicated in a suit brought against an official in their official capacity, the official is still entitled to a qualified good faith immunity from liability under § 1983, unless:

(i) the conduct violated a clearly established Constitutional right

(ii) of which a reasonable person in the official’s position would be aware.

Evaluation of good faith requires analysis of precedent: “Every police officer should know that it is objectively unreasonable to shoot . . . An unarmed man who: has committed no serious offense, is mentally or emotionally disturbed, has been given no warning of the imminent use of such a significant degree of force, poses no risk of flight, and presents no objectively reasonable threat to the safety of the officer or other individuals.” Deorle v. Rutherford, 272 F.3d 1272, 1285 (9th Cir. 2001)
Good Faith most likely to be upheld…

· If the officer acted in accordance with agency rules and regulations

· If the officer acted pursuant to a statute that is believed to be reasonably valid but is alter declared unconstitutional

· If the officer acted in accordance with orders from a superior that are believed to be reasonably valid

Absolute immunities

· Judicial function (Stump v. Sparkman)

· Legislative function (Tenney v. Brandhove)

· State prosecutors exercising prosecutorial function (Imbler)

NOTE: prosecutors or judges performing investigative or administrative functions may only assert qualified immunity (good faith) from liability for damages

· Conduct immunized if objectively reasonable in light of clearly established law at time
1983 Suits Against Local Governments

Alternative Methods of establishing local government liability

(i) Officially adopted policy

(ii) Custom or Practice

(iii) Failure to train, supervise, discipline, adequately screen

· Failure to Train—Causal link must be shown between the lack of training and the officer’s indifference:
(i) Obvious need to train

(ii) Constructive notice of need to train
(iii) “Deliberate indifference”
· See e.g., Somberger v. City of Knoxville (7th Cir. 2006)
· Negligent Hiring/Screening—Bryan County (US 1997) 
· Single decision by final policymaker (Sheriff) in hiring a deputy with record of infractions

· Particular constitutional violation [here, use of excessive force] must be “plainly obvious consequence” of inadequate screening or hiring decision

· Plaintiff must show that the policy (power point) was the moving force behind the alleged injury

· DeShaney (1989)—no general affirmative duty to protect citizens from acts of private violence 

· Exceptions to DeShaney: 

(1) Special relationship/custody cases

· Jackson v. Schultz—custody triggers a constitutional duty to provide adequate medical care to incarcerated prinsoners, those involuntarily committed to mental institutions, foster children, pre-trial detainees, and those under “other similar restraint of personal liability.”
· Custody is a term of art, refers to restraining someone’s freedom of movement
(2) State-created danger cases

· Common themes in state-created danger cases

· Action v. inaction (look for affirmative act by state actor creating or increasing risk as to known or identifiable victim or class)

· Known or identifiable victim or class (not public at large)

· Conduct must “shock the conscience”

(iv) Attribution of decision or act of final policymaker to entity

NOTE: No vicarious liability (respondeat superior) for § 1983 claims; however, there is direct liability (e.g., negligent hiring, training, supervision, retention)
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