Torts II Outline – Fall 2019 Fischer
I. Invasion of Privacy 

a. Black letter law

i. Plaintiff must show

1. Legally protected privacy interest (use common sense/gut)

2. Reasonable expectation of privacy

a. Look to community norms – neighbors’ habits, occupation, customs of time/place

3. Serious invasion

ii. Legitimate countervailing interest (Defendant has to prove)
iii. Less invasive alternative that still accomplishes the goal (Plaintiff has to prove)
b. Physical Privacy 

i. Hill v. National Collegiate Athletic Ass’n

· Collegiate drug testing
1. Legally protected privacy interest 

a. Medical records

2. Reasonable expectation of privacy

a. Players signed consent form 

b. Lesser degree of privacy b/c of being an athlete like being in locker room

3. Serious invasion 

4. Legit countervailing interest

a. Fairness in sports and protect athlete health

5. Less invasive alternative 

a. n/a 

ii. Feminist Women’s Health Center v. Super. Ct. 

· Employee asked to demonstrate how to use speculum 
1. Legally protected privacy interest

a. Privacy interest in not being naked in front of people

2. Reasonable expectation of privacy

a. Not a reasonable expectation of privacy b/c part of her job description, she also signed a form acknowledging her job descriptions

b. SO – P lost case 
3. Serious invasion 
a. serious invasion to make a woman stick up a speculum up a woman’s cervix

4. Legit countervailing interest
a. Yes - Self-help to show women how to check for cancer 

5. Less invasive alternative
a. Use plastic mannequin or do it in private and talk about it = but DOES NOT ACCOMPLISH the task 

c. Employer’s Computer, Use at Home and Office

i. TBG Insurances Services Corp. v. Superior Court

· Plaintiff (former employee) sued for wrongful termination b/c other owners didn’t want the stocks to vest per P’s ESOP plan 

· Plaintiff fired for looking up porn on office computer and refusing to give employers the work laptop too 
1. Legally protected privacy interest 

a. legally protected privacy interest in laptop information

2. Reasonable expectation of privacy

a. No reasonable expectation of privacy to home laptop b/c employee consented to statement saying that the computer belongs to work and only to be used for work 
3. Serious invasion 
a. Is a serious invasion to look at computer files

b. But judge can issue a protective order to limit scope of employer’s inspection to just see if porn was view (can’t look at taxes, etc.)
4. Legit countervailing interest

a. N/a
5. Less invasive alternative 

a. n/a 
ii. Holmes v. Petrovich Dev. Co. 

· P was hired but was pregnant at the time; P didn’t tell D; D was upset at how the pregnancy was sprung on him, but agreed to provide her time off

· P emailed attorney on work computer 

· D read those emails 

· P sued for invasion of privacy and sexual harassment

· Privacy analysis 
1. Legally protected privacy interest 
a. Yes – emails 

2. Reasonable expectation of privacy

a. NONE here b/c employee handbook said no privacy to emails on work computers

b. No attorney client privilege b/c equivalent to screaming at lawyer during meeting 

3. Serious invasion 

a. Reading emails is a serious invasion

4. Not sure if there is a less invasive alternative 
· Sexual Harassment Analysis  

· sexual harassment is a subcategory of hostile work environment

· TEST – show that it is severe OR pervasive (ongoing) to alter employment conditions 

· Here – not severe or pervasive b/c when P confronted D about the discomfort, D ceased 
d. Personal Information/Medical Records (who pays?)

i. Colleen M. v. Fertility & Surgical Assocs. of Thousand Oaks

1. P’s ex-boyfriend allowed P to make charges on his credit card. 

2. P got fertility treatment and ex called D asking about the charge

a. D told ex that P was getting fertility treatment 
3. Rule: Under Confidentiality of Medical Information Act - not allowed to give medical info, but may disclose it to the person paying for the medical service 

a. CMIA overrides NCAA v. Hill analysis 
ii. Under US healthcare, employers for the monthly premium NOT the actual treatment

1. So employer can’t get medical information under CMIA 
e. Investigations

i. Kelly v. State Personnel Board 

· P was a criminalist – tests to make sure drugs are actually drugs

· CA launched an investigation b/c tip that P was stealing the drugs 

a. CA asked P to provide a list of references that could shed light on the charges

b. P refused and was fired

· P sued claiming the termination violated his right to privacy 

· Court held termination was valid 
· Hill analysis 

1. Legally protected privacy interest – interest in protecting name of your friends 

2. Serious invasion for boss to fire you if you don’t give friends’ contact data

3. Reasonable expectation of privacy that boss won’t get name of your friends

4. Legit countervailing interest

a. Yes – possibility that P was stealing the drugs would undermine all the convictions where P testified (since his credibility would be ruined)
f. Home Addresses and Phone Numbers

i. Planned Parenthood Golden Gate v. Superior Court

1. NCAA v. Hill Analysis 

a. NO legally protected interest in keeping name/address during litigation

b. NO reasonable expectation of privacy

2. Trial court issues a protective order where Planned Parenthood still has to disclose names of volunteers and stuff BUT no address/phone number b/c of extreme pro-life people may kill them 

3. Protective order - if convince court of extraordinary circumstances like life/death, court will give a compromise/less invasive alternative (a protective order in discovery)
g. Intrusion

i. Intrusion and invasion of privacy are very similar = sue for both 
ii. Intrusion elements

1. Zone of privacy

2. Highly offensive invasion to a reasonable person 

iii. Miller v. NBC

1. P (wife) sued b/c NBC recorded and broadcasted her husband’s death from heart attack 
2. Invasion analysis 
a. Zone of privacy

i. There is zone of privacy in own home for wife 
b. Highly offensive invasion to a reasonable person 
i. Recording death is highly offensive 

3. BUT daughter has no invasion claim b/c she did not have a zone of privacy in parents’ home she did not live in (lose on first element)
iv. Phone Call Monitoring/Hidden Cameras

1. Kearney v. Salomon Smith Barney, Inc. 

a. D, GA company, recorded phone calls with P, CA residents
i. Class action lawsuit

b. GA law – allows recording of phone call if one person on the call consents

c. CA law– requires all parties of phone call to be aware the call is being recorded

d. Conflict of law analysis

i. Look at both sides’ interests 

ii. Here – 

0 CA interest – protect citizens’ privacy

1 GA interest – protect GA corporations 

2 CA interests are greater so CA wins 

e. But b/c D acted in good faith (no wrongful intent) – no damages = P’s attorneys get no legal fees

2. Hernandez v. Hillsides, Inc.

a. D is a shelter for abused children

b. D installed hidden cameras in P’s office b/c P’s computer had been used to look up porn, contrary to company policy 
c. P sued for violation of right to privacy and intrusion

d. Intrusion analysis – no intrusion 

i. Zone of privacy 

0 There is a zone of privacy in private office 

ii. Highly offensive invasion to a reasonable person 

0 NOT offensive intrusion b/c camera only running at night

e. Right to privacy analysis – no invasion of right to privacy

i. Legally protected interest in own office

ii. Reasonable expectation of privacy in own office

iii. Not a serious invasion b/c recording was limited to AFTER business hours

0 Would be a serious invasion if camera was on 24/7

iv. BUT there is a legit countervailing interest – prevent kids from sexual abuse

v. Public Information/Court Records/Rape victim identity 
1. Cox Broadcasting Corp. v. Cohn

a. D reporter went into court records and published rape victim’s name 
b. P (deceased victim’s father) brought suit for invasion of privacy

c. RULE – anything in a court document is open to public 

i. But can bring a motion to seal the record like in family law

d. No invasion b/c anything in court document is open to public

e. SCOTUS balanced right to privacy vs. 1st amendment 

i. Great emphasis on freedom of speech – hallmark of democracy 

vi. Privacy after Death

1. Case: Murder in Colorado prison caught on video w/ sound

a. Video is showed in trial

b. Media wants to post this

c. Family of the victim asked for protective order

d. Dead person has no right to privacy 

i. Based on Cox, this was posted 

e. BUT the living ancestors have rights to emotional consideration (privacy and negligent infliction of emotional distress)

i. Their rights allows court to ban the publication of the video 

2. Same idea for deceased ancestors burned alive 
a. Relatives had a right for emotional concerns of not having the video played publicly 

3. Ex. 9/11 with people jumping out of the windows 

a. Barred from the screams and the body hitting the ground

II. Right of Publicity 

a. Appropriation of Name or Likeness – and Identity 

i. Right of publicity = appropriation of likeness 
1. Continues after death 
ii. Elements for misappropriation/right of publicity
1. When someone uses someone’s STUFF 

a. Keeping dress down above street grate (Marilyn Monroe)

b. Shot out of cannonball

c. Face (baseball player on card)

2. Without permission 

3. To make money (commercial gain) 
iii. MLK Center v. American Heritage Prods., Inc.

1. D was making busts of MLK w/out P’s authorization 

2. 11th Cir. Certified a question to GA Supreme Court b/c state law question
3. Even though MLK did not profit from his reputation during his lifetime, his successors still have a right of publicity

a. Right of Publicity continues after death (goes to his estate) – don’t need to have profited from reputation during lifetime
4. P awarded actual and punitive damages 

iv. Golf case

1. Someone made a golf board game w/ famous golfer’s faces like Arnold Palmer 
2. Court held that D could not sell the game without P’s authorization 

v. Baseball Cards 

1. Guy took pictures at baseball games and sold cards 
2. Court held that D could not sell cards of faces; needed to compensate P

3. Fair use defense – permits newspapers to print images 

vi. Human cannonball 

1. News station showed entire show of P (human cannonball)
2. Court held in favor of P b/c they took his stuff without permission to make money be getting views 

vii. Vanna White v. Samsung

1. AC reversed summary judgment = should go to trial 

2. Samsung referred to the ad within the company as the Vanna White commercial 

3. Here – Samsung used Vanna White’s stuff (her likeness) without permission to make money (advertise for their products)

viii. Carson v. Here’s Johnny Portable Toilets, Inc.

1. D used P’s stuff (Here’s Johnny phrase) without his permission to make money (sell D’s toilets)
b. Right of Privacy; Right of Publicity 

i. Right of privacy for private citizens

ii. Right of publicity for public individuals 

iii. Right of publicity survives death while right of privacy does not

III. False Light/Defamation

a. Applies to public figures

b. Sue for both false light and defamation 

c. False Light
i. False Light Elements 

1. Humiliating/highly offensive to a reasonable person

2. D knew or should have known it was false

ii. Respondeat Superior - Person commits a tort while doing business for the employer
iii. Compensatory/actual damages – doctor bills, pain and suffering quantified (put you back in position you were before) 

iv. Punitives: need to prove malice, oppression or fraud (despicable conduct)

1. Not available for K 

2. McDonald’s coffee burn case

a. McDonald’s made a conscious business decision to just pay the fine b/c would lose business if sold less hot coffee (customers don’t drink coffee right away in drive thru)
b. P awarded a lot of punitives = set an example for other restaurants 
3. General rule – punitives should not be more than 9 times actual damages; anything over is cruel and unusual punishment
v. People’s Bank & Trust Co. of Mountain Home v. Globe Int’l Publishing  

1. D (newspaper) ran a tabloid w/ P’s picture saying that a 101-year old woman was impregnated by her customer on a paper route
a. D knew it was a fake woman = so used P’s picture (thinking P was dead)

2. Case in bible belt = affairs are taboo 

3. False light analysis – was false light

a. Humiliating/highly offensive to a reasonable person

i. A reasonable person in bible belt would be humiliated about having an affair 

b. D knew or should have known it was false

i. D knew story was false 

4. After jury awarded punitive and actual damages, D filed a motion for remitter asking the judge to reduce the award
a. Motion for remitter – ask judge to reduce award

i. P can accept the lowered amount OR go to trial again. If P gets the same original amount, judge won’t lower the amount 

0 But P runs risk of getting lower punitives and lower actual damages

b. Here – judge did not lower the punitives b/c did not know the jury’s rationale BUT did lower actual damages b/c testimony was she “lost the sparkle in her eye” = not worth that much in compensatory damages

vi. Douglass v. Hustler Magazine

1. P (a one-hit wonder) took nude photos for Playboy 

2. Photographer later sold them to Hustler (raunchier and more explicit than Playboy)

3. False light analysis 

a. Humiliating/highly offensive to a reasonable person 

i. Humiliating to be in Hustler 

b. D knew or should have known that it was false 

i. The releases that photographer produced may have been forged = P did not give permission/consent for photos to be posted in Hustler (reversed grant of summary judgment)

4. TC error – admitted prejudicial information against D like its racist content

5. Remitter argument – Hustler made her popular again 

a. TC reduced punitive damages 
d. Defamation

i. Defamation Test (short hand is “actual malice”)

1. D knew or should have known it was false OR 

2. D acted with reckless disregard for the truth

a. Reckless disregard – if D entertained serious doubts but published/publicized it anyway
ii. Rationale – public person chose to be famous (there are benefits and consequences) and they have a better chance of clarifying
iii. EXCEPTION to defamation and false light – parody

1. public person can be parodied as long as it’s clear, it’s a parody

iv. Truth is a complete defense to defamation 

v. Libel – written defamation

vi. Slander – oral defamation 

vii. NYT v. Sullivan 

1. P ran ad signed by famous people about the racism occurring in AL 
2. D (chief of police) sued for defamation but lost
3. Defamation analysis

a. D knew/should have known it was false

i. D did not know it was false

b. D acted with reckless disregard for the truth 

i. The ad person was trusted, and the ad was signed by celebrities 

ii. D also hired fact checkers 

4. Choice of venue: Sullivan chose to sue in AL w/ racist jury over NY 
5. Public policy – need a vigorous and honest media to keep the gov’t accountable 

a. Balance vigorous media but can’t have defamation 

viii. Cantrell v. Forest City Publishing Co. 

1. D published a follow-up article on a family whose father died b/c first article did very well 

2. D reported that kids clothes were tattered and that mom was silent, but she wasn’t even home to be interviewed 

3. Confusion b/c jury found actual malice = knew it was false but did not award punitives b/c there was no malice 
a. SCOTUS clarified that actual malice and malice are separate

i. No punitives = no malice

ii. But knew it was false = actual malice 

4. False light analysis 

a. Would humiliate/highly offensive to a reasonable person 
i. Embarrassing to a reasonable person that kids are in tattered clothes

b. D knew or should have known it was false

i. D made up the facts about the mom b/c she wasn’t even home 
ix. Hustler Magazine v. Falwell 

1. PARODY Exception – can’t successfully sue for false light/defamation so long as it is clear that the publication is a parody 
2. Hustler posted an ad of P w/ double entendre that he had sex with his mom rather than first time having alcohol 

3. At the bottom of the said “this is a parody” = no false light/defamation

x. St. Amant v. Thompson 

1. Both parties running for office; D alleged P was bribing a union leader (based this on his friend’s word)
2. Defamation analysis

a. D knew or should have known it was false 

i. n/a here 

b. D acted w/ reckless disregard for the truth (entertained serious doubts)

i. Here – on 8 months of knowing friend, friend had never lied = no serious doubts 

xi. Westmoreland v. CBS 

1. CBS ran a documentary that alleged P (famous Vietnam War veteran lied to US about how the war was going)
2. CBS files MSJ – saying they did research for their documentary 

3. Ct rules that just b/c they did research doesn’t mean they didn’t intent to defame
a. Question about whether it was edited to show anti-Westmore sentiment = MSJ denied
4. Even though media is highly protected – no absolute immunity
5. Westmoreland a public figure – has to prove actual malice 

xii. Private person/public matter

1. Gertz v. Robert Welch, Inc.

a. Cop kills kid and family hires P to sue. D publishes story claiming P was a communist. P sues for libel 
b. P was a private person but this was a public matter (white cop shoots a black kid) 

c. Black letter law:

i. Actual damages – P just needs to prove falsehood 

ii. Punitive damages – actual malice

d. Rationale –

i. It is harder for private persons to rebut the falsehoods than public persons who have access to public channels 

ii. Public persons voluntarily enter the public eye = they also assumer higher levels of scrutiny 

xiii. Private person/private matter

1. Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.
a. D (credit reporting agency) reported false credit reports of P 
b. Black letter law - private matter and P is a private person, need to show falsehood to get actual and punitive damages 

c. Held: b/c the credit report was false = falsehood, P was awarded actual and punitive damages 

d. New credit card law – if someone messes your credit report w/ false info and you are damaged (like can’t buy a house w/ the bad credit), you can’t sue the credit reporting agency (CRA) unless you notified the CRA that they made a mistake 

i. Federal law requires CRA to send you a free credit report annually 

ii. If denied credit, you can request a free credit report 

xiv. Actual damages/punitives

1. Punitives can be up to 9x actual damages 

	
	
	Actual Damages
	Punitive Damages 

	Plaintiff is a public person
	NY Times v. Sullivan
	Actual malice – knew/should have known it was false OR acted w/ reckless disregard for the truth

· Reckless disregard for the truth: entertained serious doubt but published it anyways 


	XXXXXXX (n/a for a public person)

	Plaintiff is a private person, but regards a public matter
	Gertz v. Robert Welch, Inc.
	Falsehood (doesn’t even have to be a deliberate lie)
	Actual malice

	Plaintiff is a private person and regards a private matter
	Dun & Bradstreet v. Greenmoss
	Falsehood
	Falsehood 


xv. Soiled reputation: “libel proof”

1. Cerasani v. Sony Corp. 

a. FBI agent went undercover in a mob family and his story was made into a movie

b. D (mafia member) sued for libel

c. But P had such a bad reputation that he was libel proof and D is not liable

i. libel-proof= can’t be defamed because P’s reputation is so bad = D can’t be liable for defamation
ii. but one thing that D would not be libel-proof for – child molestation – b/c that is even bad for the mafia
xvi. Defamation: job and business references

1. Hassan v. Mercy Amer. River Hosp. 

a. D (hospital) gave P (doctor) a bad reference. D gave bad reference saying P opposed authority and empathized too much w/ patients 
b. Black letter law: employer not liable for defamation when they give a bad reference so long as it was an opinon:

i. Made in good faith, AND

ii. something that a reasonable person could hold 
xvii. Newspaper Retraction: Quasi-Privilege 

1. Mercado v. Hoefler 

a. Neighborhood threatened to put employee real estate agent out of business if he sold a home in the neighborhood to Japanese client. Real estate agency fired employee b/c of bad publicity but told newspaper that employee was doing illegal things.
b. Black letter law: for libel (written defamation), can’t get punitive damages UNLESS P asks D to publish a retraction 
i. If P asks for retraction and D retracts, P cannot get punitives 

ii. If P doesn’t ask for retraction, P can’t get Punitives

iii. If P asks for retraction and D does not retract, P can get punitives 

iv. N/A to slander b/c hard to undo oral defamation 
v. Here – no libel b/c the defamation was slander when D spoke to newspaper 

c. Respondeat superior analysis

i. Company liable for manager’s tort of slander b/c manager was acting w/in scope of employment when he spoke to newspaper about terminating the employee

d. Defamation analysis

i. P is a private person but this is a public matter (racial discrimination) 

0 Actual damages – need to prove falsehood

a. Met here b/c false that employee was doing illegal stuff 

1 Punitives – need to prove actual malice

a. Met here b/c D knew that what he was saying to reporter was false 

xviii. Neutral Reportage Privilege

1. Khawar v. Glober International

a. D (magazine) publishes a story summarizing a book claiming that P was RFK’s assassin. D also publishes  a picture with arrow pointing that P was the assassin 

b. Neutral reportage privilege – newspaper is not liable for neutrally reporting news (here – just restating the book)

i. CA Supreme Court rejects this as applied to private persons – can’t report a news fact you know is a lie 

0 Here – everyone knows that RFK’s assassin is already identified and in jail 

c. Defamation analysis 

i. P is a private person but this is a public matter (RFK’s assassination)

0 Actual damages – falsehood 

a. Here – undoubtedly P did not assassinate RFK

1 Punitive damages – actual malice

a. Here - D should have known that P was not the assassin 

xix. Resuscitating Old Facts 

1. Gates v. Discovery

a. P convicted of accessory to murder and served time. D published a documentary 13 years later discussing the murder

b. CA SC had old rule that allowed plaintiffs to successfully sue for defamation when the story was old and no longer relevant
i. SC overruled this rule b/c the truth is a complete defense to defamation
0 Also, court records are public = may be published 
xx. Single-Publication Rule/Claim Notice

1. Single-publication rule: person who wants to sue for defamation has one year from the first time the defamation was published 

a. Published = make public 

b. 1-year SOL to bring defamation claim

i. Statute of limitations (SOL) – limit on how long you can sue b/c evidence gets lost

0 provides repose – everyone should be able to sleep at night w/out fear of lawsuit

c. If nothing new is published in new editions, you don’t get a new SOL date to toll

2. Notice of claim/claim notice – when you want to sue gov’t, you have 6 months to send gov’t a claim notice notifying gov’t that you plan on suing them

a. Rationale

i. Gov’t is so large that it needs notice of all possible lawsuits
ii. Lets gov’t know if it needs to raise budget b/c of so many lawsuits 

3. Shively v. Bozanich 

a. P’s ex-boyfriend told OJ Simpson DA that P was a felony probationer and DA told book author who published it in his book. 
b. P sued ex, DA, and publisher BUT SOL passed = case dismissed 

i. She sued within 1 year of reading the book, but SOL begins when the book was published 

4. Hebrew Academy of SF v. Goldman 

a. D told author that P (Dean of Jewish school) was a liar and compared P to Hitler. Only a few copies of the book are published and put only in UC libraries where only the librarians bad access. P finds out about the book years later and sues

b. Held: case dismissed b/c the book had been published for more than one year and that time has lapsed
xxi. Internet Republication Privilege

1. Barrett v. Rosenthal 

a. D runs a holistic remedy blog and P (doctor website) attack the blog. D reblogs post that calls P arrogant, dishonest, etc.

b. Internet republication privilege – Internet service provider (ISP) can be sued for libel for anything they write on the web BUT can’t be sued for things that ISP did NOT write 
c. Here: case dismissed b/c D did not write the post, she just reblogged it 
xxii. Cyber-bullying/Social media Abuse

1. D.C. v. R.R.

a. P (student actor w/ website) is bullied by classmates. D even make death threats. Police tell P to stop going to school. 
b. P and P’s family sue D and D’s parents (especially b/c kids use parent’s computers)

c. 1st Amendment does not protect serious threats of physical harm

i. Objective standard – would a reasonable person perceive the statement as a threat

ii. Subjective standard – what was the speaker’s actual intent 

d. Here – P wins b/c this was a serious threat to his physical harm

i. Objective standard satisfied b/c police told P not to go to school

ii. Subjective standard satisfied b/c parents of D punished D for making those threats, which indicated D’s parents took these threats seriously. 

2. Kowalski v. Berkley County Schools 

a. P’s bullied a student alleging she had herpes. D (public school) suspended Ps and revoked privileges
b. P sued for due process violation (notice and opportunity to be heard)

c. Held: No due process violation b/c 
i. Notice – student handbook given to students said no cyber-bullying 

ii. Hearing – not required b/c suspension was reduced and hearing would be used to determine who made the internet posts but comments’ authors are published

xxiii. Legislative Privilege/Litigation Privilege
1. Are complete privileges = can’t be sued for defamation 

2. Litigation privilege – can’t be sued for what was said in lawsuit

a. Rationale – protects witnesses from defamation claims based on what they testified to 

b. But gov’t can sue witness for perjury 

3. Legislative privilege – can’t be sued for what was said within a legislative building

a. Rationale- protect legislators to say what they believe and the people have a right to know 
xxiv. Associational/Common-Interest Quasi Privilege

1. Garziano v. E.E. Du Pont De Nemours  & Co.
a. P was fired b/c of sexual harassment. D (employer) published a sexual harassment memo and sent to all mid-level managers. 
b. Associational quasi-privilege (common-interest quasi-privilege) – when dealing with a group of people w/ a common/associational interest, there is more leeway to publicly speak badly IF

i. Made in good faith, and

ii. Limited only to the people that need to know (no excessive publication)
c. Associational/common-interest quasi privilege analysis:

i. D acted in good faith b/c just explaining its zero tolerance for sexual harassment 

ii. Court remanded to determine if memo was distributed only to those who needed to know
0 But likely win b/c not excessive publication; sent to all those who needed to inform of company’s zero tolerance for sexual harassment

e. Anti-SLAPP Motion

i. Strategic Litigation Against Public Participation 

ii. Anti-SLAPP motion – D files a motion in defamation case requiring P to show likelihood of winning in order for lawsuit to proceed

1. If P has a legit claim of defamation, it will be easy to provide evidence of defamation 

2. If P fails to prove likelihood of winning, court will dismiss the case and make P pay D’s attorney fees in brining the anti-SLAPP motion

3. If P wins anti-SLAPP motion, case moves forward, does not mean P wins the whole case 

4. Goal – throw out meritless defamation cases aimed at chilling public speech 

iii. Sipple v. Foundation for National Progress 

1. P is a famous political advisor publicly opposed to domestic violence. 2 ex-wives accuse P of domestic violence in D’s article. 
2. P sued for defamation and D files an anti-SLAPP 

3. Anti-SLAPP granted b/c no likelihood of success 

4. Court rejects P’s argument that this is a private matter b/c domestic violence is a public issue 
IV. Misrepresentation: Fraud/Concealment
a. Business Fraud

i. Business fraud elements

1. Intentional 

2. Falsehood/deception/lie 

3. Induce P’s good faith reliance 

4. P relied to his/her detriment 

ii. Williams v. Rank & Son Buick, Inc.

1. P bought car from D thinking it had AC but it did not. P claimed he relied on newspaper ad even though the ad came out AFTER he purchased the car
2. Fraud analysis 

a. No detrimental reliance b/c ad came out after P bought car 

3. Caveat emptor analysis – P test drove the car so he should have known that there was no AC (even though he bought car in March when it was cold)

4. P also lied to court = detrimental 

b. Concealment/Non-Disclosure v. Caveat Emptor

i. Caveat emptor – buyer beware; buyer has duty of due diligence 

ii. Concealment elements (passive fraud)

1. Intentional

2. Concealment 

a. By concealing information 

b. Where there was a duty to disclose 

3. Induce Plaintiff's good faith reliance 

4. Plaintiff relied to his/her detriment 
iii. Cooper v. Jevne

1. Ps bought luxury condos that were actually very bad. Ps sued the realtors for concealment, architects for professional malpractice, and the gov’t inspectors for fraud in signing off on the building 

2. Realtor obligation – has duty to disclose anything wrong with the property 

3. Professional malpractice – professional must act w/ the standard of care that is expected of a standard person in that field 
c. Endorsements / Negligent Misrepresentation
i. Negligent Misrepresentation Elements

1. Convey information to someone

2. D knows that D doesn’t know what D is talking about

3. D is wrong 

ii. Hanberry v. Hearst Corp.

1. P purchased shoe b/c it had Good Housekeeping’s seal of approval. But Good Housekeeping does not actually test the product, companies just pay for the seal. P slips and falls while wearing the shoe
2. Negligent misrepresentation analysis – D is liable 
a. Good Houskeeping’s seal conveys its endorsement of the shoe

b. Newspaper does know whether the shoe is good or not

c. Shoe is not good 
3. Practice tip for celebrity endorsements- Advise your client to first use the product to get a feel of the product or get an indemnification provision

d. Deceptive Advertising
i. Lavie v. P&G Co. 

1. P has a predisposition to ulcers gets one after doctor tells him not to take Aspirin, so he takes Aleve after seeing a commercial stating that “Aleve is gentler to the stomach lining than is Aspirin.”
2. Reasonable consumer test for false advertising – liable for false advertising if it would fool a reasonable consumer 

a. Exception – for the elderly and children – can be liable if fooling these vulnerable groups 

b. CA AG files amicus curiae (friend of the court) arguing for the least sophisticated consumer

i. Court rejects this 

3. Held: no liability b/c P should not have relied on ad since P had predisposition for ulcers 
e. Expressions of Fact vs. Opinion / Editorializing
i. Bose Corp. v. Consumers Union of U.S., Inc. 

1. D published report on P’s alarm saying the sound wandered around the room. P sues for defamation. 

2. D was making an opinion

a. Liable for opinions if 

i. made in bad faith, AND

ii. no reasonable person could believe 

3. Here – no liability b/c was a reasonable opinion published in good faith 

4. 1st Am cases are reviewed de novo (even the facts) b/c freedom of speech is just so fundamental 
f. Falsifying Résumés in the Age of Facebook
i. Resume cases 
1. MIT Admissions Dean Lies on Résumé in 1979, Quits

a. Falsified information on her resume and she slowly made her way up to director 

b. Strategy:

i. Countersue for sexual discrimination see if other men also lied on her resume

ii. Wouldn't win, but may be able to settle

V. Business Fraud: Unfair/Deceptive & PSLRA
a. Trevor Group/ Unfair Competition Law/ Prop. 64
i. Cal Bus. & Prof. Code §17200 – Unfair Competition Law in CA 

1. No unfair, deceptive, or unlawful business practices. 

2. People can be deputized – anyone, even a non-lawyer, can bring a suit against someone under §17200
3. Sue in a representative action – representing everyone in CA that are similarly cheated b/c of unfair business practice 

4. No punitives, only equitable relief (disgorgement)

a. Ex. Slumlord had to disgorge profits but could not find all tenants so court made LL give the money to a tenants’ rights group
ii. Law firm sued restaurants that received low-scoring marks alleging business fraud (listing restaurants as A but got a C). Firm claimed they were suing on behalf of state of CA, but willing to settle if they paid $5000 to the firm. 

iii. AG sued the law firm using the same provision and firm was required to disgorge profits to restaurants in financial trouble. Attorneys were also disbarred.

iv. Prop 64 was created which required 17200 plaintiffs to have been personally harmed in order to sue 
b. Interference with Business
i. Tort of business interference 
1. Elements
a. Interferer knows about relationship between A and B

b. Interferes try to sabotage A and B’s relationship

2. Damages: lost profits and punitive damages 

3. Reeves v. Hanlon

a. Partners at old firm left and created their own firm. They took the old firm’s cases, damaged old firm’s equipment and took old firm’s legal staff. 

b. Old firm sued for 

i. Business interference

0 Old firm won 

ii. Interference w/ prospective contract

0 Legal staff have at-will contracts = can quit/be fired for any reason (except those prohibited like racism). Therefore, each day is a prospective contract/relationship
1 Old firm wins for this b/c new firm knew about the relationship w/ secretaries and broke up the relationship while committing independent wrong/tort of theft, damage, etc.

ii. Tort of interference with prospective business opportunity/advantage 
1. Elements
a. Interferer knows about prospective deal between A and B

b. Interferer broke up the prospective deal

c. Interferer committed a separate wrong/tort/violation of law in breaking up the prospective deal

2. Korea Supply Co. v. Lockheed Martin Corp. 

a. P represented Canadians and D represented Americans in bid to build weapons for South Korea. Canadians had better system and offering for less but Americans won b/c D offered sexual favors and bribes 
b. Interference w/ prospective business opportunity 

i. Americans knew about Canadian’s prospective deal

ii. Americans broke up the prospective deal

iii. Americans committed bribery and prostitution in breaking up the deal
c. P sued under 17200 and interference with prospective business opportunity.

i. Better to sue under prospective business opportunity b/c 17200 would only get disgorgement of profits (here Americans would disgorge profits back to South Korea, not Canadians)

c. Trade Defamation/Injurious Falsehood/Of or Concerning
i. Trade Defamation Elements
1. False statement 

2. Publicly made

3. About a perishable food

4. Falsehood led to damages to that perishable food’s industry
ii. Texas Beef Group v. Oprah Winfrey

1. Oprah had a show about mad cow disease. She brought in pro- and anti- beef speakers. 

2. P sued Oprah for trade defamation and defamation

a. Strategically sued in TX rather than Chicago (more pro-beef jurisdiction)
b. Trade defamation analysis

i. Was not about a perishable food b/c cattle is alive and their slaughter can be delayed to counter the bad press.

c. Defamation analysis

i. Was not of and concerning P – show never mentioned P 
d. Business Defamation: The Seed of Satan / Prior Restraint
i. Balboa Island Village Inn, Inc. v. Lemen 

1. Lemen is angry about loud noise coming from Balboa and began recording guests, yelling at customer alleging child molestation, Satan and prostitution

2. Balboa got a restraining order prohibiting Lemen from speaking to guests and employees and from repeating the defamatory statements 

3. Lemen sued alleging no prior restraint – courts don’t have authority to stop someone from saying something before they say it – have to wait for defamation to occur before suing 

4. Held: the initial restraining order was overbroad b/c it prevented Lemen from speaking to anyone at the hotel. Hypothetical that she needs to warn them about a fire 

a. But provision preventing Lemen from repeating statements already deemed to be defamation was fine
e. Securities Fraud/ PSLRA

i. Elements

1. Particularity/specificity – what exactly was the lie 
2. With scienter (knew they were lying)

3. Materiality – lie caused you to buy/not sell 
4. P relied in good faith on the lie 
5. Proximate cause – foreseeable that there was going to be a disaster
ii. Best defense – “bespeak caution” in forward-looking statements – list what theoretically could go wrong
iii. In re Blockbuster Inc. Securities Litig. 
1. Blockbuster was moving from VHS to DVD and predicted favorable growth but was grossly wrong. Shareholders sued Blockbuster for securities fraud 

2. Blockbuster wins b/c no particularity and Blockbuster bespoke caution using forward looking statements 

VI. Interference w/ Business

a. Accountants/ Auditors
i. Bily v. Arthur Young & Co. 

1. P purchased stock in D when D announced new computer was coming out. New computer was a flop and P sued the accountants 

2. Accountant Liability 

a. For clients – owe general duty of care to their clients, and can be sued for ordinary negligence (simple mistake)

b. For foreseeable third parties (like banks who use CPA statements to issue loans) – negligent misrepresentation: 
i. D says a statement he knows he does know what he is talking about

ii. Not a delibe4ate lie

c. For third parties (public shareholders) – outright fraud (lie)
b. Interfering with Company: Secondary Boycott
i. Environmental Planning & Info Council v. Superior Court 

1. Climate activists are angry at newspaper for being insensitive to climate issues and initiates a secondary strike (boycott company that you are not even angry at) against stores that advertise in newspaper. 

2. Newspaper sue climate activists for business interference

3. Rule: Boycotts are legal BUT secondary boycotts are illegal 
a. Exception: secondary boycotts allowed if based on politics 

c. Attorney Torts
i. Abuse of Process – when attorney uses a process for an unintended process

1. process/procedure may only be used in the way that lawmakers intended for it to be used 
2. Younger v. Solomon 
a. Younger is an ambulance chaser. Solomon files complaint with state bar

i. When attorney files a complaint w/ state bar, attorney must keep it confidential 

b. Solomon attaches the state bar complaint to a discovery request. 

i. Discovery purpose is to reveal facts about a case, NOT to publicize a state bar complaint 

c. Solomon liable for abuse of process 
ii. Malicious Prosecution – attorney commences a lawsuit properly but then continues to prosecute it after learning it is not supported by probable cause
1. Old rule allowed you to pursue case even after discovered to be illegitimate so long as the case was brought in good faith 

2. New standard – attorney must drop case when he discovers fraud  
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