Torts II Outline
Overview/random info:

· Exam:

· 2.5 hour time limit; 19,800 character limit
· Just an essay; analyze both sides back and forth

· Cite cases (can call Ny times case just NY times)

· Course syllabus is on the exams o mini outline and cites will be there

· Compare and contrast the cases

· Use tentative language (therefore it’s likely this will happen) – it should be reasonable to come out either way

· Be objective (use memo format not brief)

· Never send more than 3 questions in an email to him at one time

· What is a tort?

· A tort is a social wrong that individuals/people enforce

· ^a crime is a social wrong serious enough that the government enforces it

· It’s not a tort to break a contract (interfering w/someone else’s deal is a tort though)

· Advanced torts:

· Are torts that don’t touch the body

· State v federal (background of civ pro)

· There are 2 constitutions that govern the U.S. (1 is state and the other is fed)

· Vast majority of appeals are criminal b/c the government pays for it (both state and federal SCs can reject your appeal)

· Employee stock option plan (“ESOP”)

· Need your esop to vest before you can cash it in

· Insurance in health care

· Treatment plan:

· Deductible: $500/yr – pay first $500 out of pocket

· Co-pay: $25 – pay this every time

· 80-20: insurance pays 80% after deductible is covered

· Stop loss: once you get to the point of paying 5k then insurance will cover 100%

· Premium: $300/mo – unlocks treatment plan above

· Compensatory (actual) damages:

· Hospital bills, pain + suffering, therapists costs

· Ie: compensate/get you back to where you were before the tort

· Punitive (exemplary) damages

· To punish/make an example of the other side

· Ie: hamburger case from mcdonalds; steaming hot coffee from mcdonalds spilled on woman as she was driving and burnded her leg and she won a gazillion dollars)

· Can be 9x the compensatory damages but if more then they’ll be cruel and unusual

· Remittitur

· Judge can lower a high jury award, if remittitur occurs the P can either do a new trial or just accept the remittitur

· Respondeat superior:

· Person commits a tort in the course of doing work for another

· Politics:

· Communist – socialist – liberal progressives – moderates – conservatives – john birch society – Nazism
· Credit reporting law:

· If someone messes up your credit information you must first notify the credit reporting agency prior to suing

· ^by federal law each credit reporting company is required to give you a free credit report once a year (can also use creditkarma.com or credit.com to get free credit reports monthly

· Conflict of Laws:

· When state laws conflict the state with stronger interests win out

· Kearney v. Barney: class action against GA company that was recording calls w/o costumers consent b/c that was illegal in CA – court says CA rule wins out b/c it’s to protect consumers and is stronger than Gas rule to protect businesses (lets Georgia company get away w/o paying class action attorney's b/c they were acting in good faith)
· Caveat emptor

· Means “buyer beware”; it’s on the buyer to do some due diligence

· Professional malpractice:

· Professionals must act at the standard of a typical professional at their level; must act w/ordinary skill

· ^ie: 1st year lawyers aren’t expected to be as good as johnnie cockran

· Amicus curae (friend of the court)

· Amicus briefs come from outside interested 3rd parties

· Appeals:

· Must be on a legal basis; not that the jury/judge got the facts wrong unless it’s clear error

· ^exceptions: 1st  amendment cases get a de novo review even on the factual findings b/c we want to make sure we get freedom of speech right

· Prop 65:

· Need to put up sign if your product contains dangerous chemicals like led otherwise you might be sued

Invasion of Privacy

· Elements of invasion of privacy: (P proves 1, 2, 3, and 5; D proves 4)

· 1) legally protected privacy interest (*P proves)

· ^ie: medical info

· 2) reasonable expectation of privacy (*P proves)

· ^determined by community norms

· ^could be signed away by K

· Look at occupation, neighbors habits, customs of the time and place
· Hill v. NCAA: Sandford athletes sue NCAA for invasion b/c of requiring a urine test to be in person – court holds no invasion b/c student athletes had no reasonable expectation of privacy

· ^invasion of privacy tort was added to the U.S. constitution by Hill v. NCAA

· HYPO: if you leave your front door open and your neighbor walks in can you sue them for invasion of privacy? – no, you don’t have a reasonable expectation of privacy

· Feminist Women’s Health Ctr v. Superior Ct: P signed contract to perform public cervical exams but sued her employer anyway – court held no reasonable expectation of privacy b/c the K was signed

· TBG Insurance corp v. Superior ct: employee is fired for watching porn at the office and the employer tries to produce his home computer (given to him by work) during the wrongful termination trial – court says this isn’t an invasion of privacy b/c employee had no reasonable expectation of privacy on home computer donated from the office

· 3) serious invasion (*P proves)

· 4) legitimate countervailing interest (*D proves)

· ^must be legitimate; but if P can then prove there’s a less invasive alternative then P wins

· Kelly v. State Personnel: FBI employee is fired for insubordination for not disclosing his drug dealing friends so he sues for invasion – court holds for FBI b/c they had a legitimate countervailing interest in learning the names of the friends since if they were drug dealers the testimony would be thrown out and prisoners released

· Hernandez v. Hillsides: someone is accessing porn at orphanage computer so employer puts in camera that plays at night to catch intruder – court says employeres can’t sue b/c this is a legitimate countervailing interest to catch the pervert and they already have made it less invasive by only recording at night

· 5) less invasive alternative (*P can re-prove is D proves 4)

· ^must be both 1) actually less invasive (could be determined by survey) and 2) have the same benefit/success as the first method

· 3 new torts:

· 1) sexual harassment and hostile work environment
· Must be severe OR pervasive

· 2) retaliation

· Must be an actual retaliation against someone

· 3) insubordination

· Could be fired b/c the employee isn’t producing and is a subordinant to his employer
· Holmes v. Petrovich Development co: new employee is pregnant and sues for the 3 torts above by contacting her attorney via the office computer which the employer saw – loses on each one b/c abuse wasn’t severe and there was no reasonable expectation w/the attorney since she used the office computer

· Exceptions to invasion of privacy:

· Confidentiality in medical information act (CMIA)

· Rule: you may give away medical information to the person paying for the treatment
· **if a person (or company) covers the premium and not the rest of the treatment plan, then they’re not allowed to see the patients medical records under the CMIA

· Statutes:

· Statutes override the court analysis so just analyze whether CMIA applies and if it doesn’t then do the court analysis (ie: not a medical case)

· Colleen v. Fertility & Surgical Associations: ex uses her boyfriends credit card and he sees her invirtro fertilization pmts – court follows CMIA and holds for hospital b/c people paying for medical treatment get to see the treatment

· Court filings

· Anything filed or said in court can be posted publicly b/c we have public proceedings

· Policy: court proceedings aren’t private b/c we’re not a dictatorship and that’s a hallmark of the U.S.

· ^judges can still order to conceal documents (ie: family cases, rape cases)

· Cox Broadcasting v. Cohn: D broadcasts name of rape victim on the news and dad sues – court says this isn’t an invasion of privacy b/c this was already public in the previous case

· Gates v. Discovery Communication: network did a series of famous murders and re-aired Ps crime - court found anti-slapp for D b/c it was just re-publishing a public court record so Cox prescedent rains true

· Dead people

· Have no right to privacy (ie: their estates can’t sue for invasion of privacy)

· ^relatives can still have a right to stop publication of things
· Case visual: brutal murder caught on tape and newspeople want to broadcast it but the family objects, what happens? – court holds the living people still have rights to privacy and can bar the showing of the tape to the public

· ^relatives were also able to get court order to stop media from producing 9/11 videos of people jumping out fo the twin towers

· Less invasive alternatives through protective orders:

· Courts can sometimes order protective orders to protect the privacy of people who should otherwise have no legal privacy

· Planned parenthood v. Superior Ct: protesters want production of planned parenthood employee names (which is legal) but D refuses – court says to give an alternative protective order of just fake aliases b/c it’s too dangerous to give out their names to nazi people who may want to kill them

Intrusion

· 2 step test:

· 1) zone of privacy

· Examples: home, bathroom, maybe office, doors that can be closed and locked

· *must be in the zone of privacy at the time of the incident

· 2) offensive invasion to a reasonable person

· Ie: was there an offensive invasion into someone’s zone of privacy?

· HYPO:  person waits on toilet stall for 30 min and guy isn’t leaving, so person goes under the stall and unlocks it, is this intrusion? – no, b/c there was no response after knocking and a reasonable person wouldn’t be offended

· HYPO: what if a student runs into a class during a lecture and yells? – this is offensive but there’s no zone of privacy

· Miller v. NBC: NBC series follows paremedics into home and captures husbands heart attack on tape and broadcasts it – court says this is an intrusion b/c it was their zone of privacy (however daughter loses b/c she wasn’t in the zone of privacy at the time)

Right of publicity

· Also known as tort of Appropriation of Likeness

· Right of publicity exists after death
· ^and it’s irrelevant whether someone made $$ off of their fame in life, you’ll still have to pay their estate all profits made off the appropriation

· MLK Center v. American Heritage Products: company profits off of MLK busts for funeral home – court says this is a violation of MLKs right of publicity b/c it continues after death for his estate even though he didn’t profit off of it himself

· 3 part test for right of publicity

· 1) when someone uses someones stuff

· 2) w/o permission

· 3) to make money for commercial gain

· ^will have to give back profits + punis

· White v. Samsung Elecs: robot commercial of vana white moving the vowels – court doesn’t allow s.j.  and lets vana white get to trial b/c it was her likeness

· Illustrations of right of publicity tort

· Selling golf boardgame

· Marylin Monroe kit kat commercial

· Selling others baseball cards

· Cannonball man shown on news channel

· Appropriation of “Heeerrreeees Johnny” from porta potty company that was called “hereees johnny” (also from the shinning)

False Light

· If you ever sue for defamation always throw in a false light as well

· ^false light doesn’t go to the character of the person; but would still be humiliating them

· Douglass v. Hustler Magazine: Robyn douglass thinks pics are for playboy but they actually end up in crappy old hustler – court says robyn wins on false light b/c nude pictures is highly offensive (but no punis b/c there’s no actual malice)

· Elements of false light

· 1) humiliating or highly offensive to a reasonable person AND

· ^reasonable person could just be the idiosyncratic community

· 2) D knew or should’ve known it was false

· Majority/CA/Ohio: must show oppression, malice (ill will), or fraud to get punis

· Peoples bank & trust co v. Globe int’l pub: granny sues paper for saying she was pregnated from her bike route – granny wins on false light b/c the story was highly offensive to a reasonable person (in the bible belt) and D knew it was false 
· Cantrell v. Forest City Pub: news reporter writes fake story about how the death of a womans husband via bridge collapse caused her family to suffer great poverty – court says she can only get comps for false light b/c can’t show actual malice in the story

Defamation of public people (actual malice)
· Famous people/public people have different defamation standards b/c they choose to be famous and they can go on the news and protect their character

· *differs from false light b/c it goes to the character/soul of the person or mental capacity (could say they’re immoral)

· Public Person defamation elements: (known as actual malice – nickname for the 2 elements)
· 1) D knew or should have known it was false OR

· 2) D acted w/reckless disregard for the truth 
· Westmoreland v. CBS: CBS claimed that an army general lying about the Vietnam war was going well when it wasn’t – court says s.j. was inappropriate in this case b/c there were genuine issues of actual malice since CBS had such strong reporters around the general it’s their burden to prove they didn’t know the actual truth

· New York Times v. Sullivan:  NY times publishes about how bad black people are treated in Alabama – court says NY times didn’t know it was making false statements and didn’t recklessly disregard facts

· Reckless disregard:

· Def: if you entertained serious doubts but published anyway then you had reckless disregard for the truth (addresses the Ds that would otherwise just claim stupidity and publish whatever they please)

· ^if you actually believe something is true, regardless of how crazy it is, you don’t have reckless disregard for the truth (be careful what you put in emails/writing b/c after putting it there you can’t claim reckless disregard for the truth)

· St.  Amant v. Thompson: political competitor got info from his faithful right hand man and said his competition took bribes from the unions – court holds there’s no actual malice b/c the political competitor had no reason to believe this was false since it came to him by his right hand man who never lied to him

· Exceptions to defamation and false light:

· A famous person can be parodied and there’s nothing he can do about it so long as they make it visible that it’s a parady (private person can still sue though)

· Hustler Magazine v.  Falwell: televangelicist is paradied for losing his virginity to his mom. – court says that paradys are a classic part of America and thus there’s no tort available 

· Defamation proof:

· Certain people’s reputations are so bad that they can’t be made worse, then you can’t be defamed (ie; defamation proof)

· ^ie: can’t even get nominal damages

· Cerasani v. Sony corp: scene in movie depicts mobster killing a Japanese worker in the bathroom – court holds mobster’s reputation can’t go any lower even for nominal damages b/c of the things already written about him

Defamation of private people

· Policy for lower defamation standard for private people:

· They can’t defend themselves as much as famous people who can just call a press conference, still want to protect the media via the 1st amendment though

· Private person defamation test:

· Can collect actual/punitive damages for defamation as a private individual simply by showing falsehood (ie: you say I’m a Marxist but I’m not)

· ^has nothing to do w/recklessness or intent just has to do w/whether false statements were made

· Chart for defamation

· Public person – NY times v. Sullivan

· Actual damages: show actual malice

· Punitive damages: N/A (don’t exist for public persons)

· Private person and public matter – Gertz

· Actual damages: show falsehood

· Punitive damages: show actual malice

· Gertz v. Welch: publisher called a jewish lawyer a Marxist after he tried to prosecute a cop for shooting a black kid – court made new private defamation rule for private individuals who only needed to prove falsehood and could get punis by showing actual malice

· Khawar v. Globe Internat: guy was accused of killing Robert Kennedy after being photographed w/him and a newspaper republished this photo and false accusation – court says private person and public matter and since the D knew it was false there’s punis w/actual malice

· Private person not a public matter – Dunn & Bradstreet v. Greenmoss Builders

· Actual damages: show falsehood

· Punitive damages: show falsehood

· Bradstreet v. Greenmoss Builders: developers couldn’t get $$ from bank b/c a credit reporting co falsely put they had a bancrupcy – court allowed for comps and punis b/c it was a falsehood on a private company on a private manner

· ^**this was overturned by statute and now credit companies have more protection and must be notified first of their mistake before they can be sued

· Being famous in a limited forum

· HYPO: if we write a report bashing Fisher in a Loyola magazine what type of standard would he get? – he’d have to prove actual malice just to get compensatory damages b/c Fisher is a famous person in Loyola’s limited forum

· How to defend a publisher being sued for defamation:

· Argue the P is a public figure, if that fails argue they’re a public official in a private forum so they can’t get punitives, also prove it’s a public matter

· Public matter ex: a cop shooting a black kid
· Getz v. Welch: jewish lawyer defending black kid is accused of being a Marxist – court says he can recover comps by showing falsehood since he’s a private person but to get punis he needs to prove actual malice b/c it’s a public matter (cops shooting a black kid)

Defamation Universal Rules

· CA hospital statute
· When a hospital seeks information you’re allowed to give them negative information from a medical file

· Hassan v. Mercy American River Hospital: doctor wants to join a new hospital but gets crappy reference from his old one – court says the old hospital wins b/c when asked you’re allowed to give medical opinions – don’t really understand this rule or case
· Rule for giving your opinion

· Won’t be liable for defamation for giving a bad opinion so long as it’s 

· 1) in good faith AND

· ^(bad faith would be talking shit b/c someone bailed on your date)

· 2) an opinion that a reasonable person could hold

· For an opinion to survive a defamation claim: (2 elements)

· 1) good faith AND

· 2) something that someone could believe

· Bose Corp v. Consumers Union of U.S.:  consumer union said a bose product had it’s noise wandering around the room – court said no defamation b/c it was an opinion in good faith that a reasonable person could believe

· Written vs. Spoken defamation

· Written defamation: libel

· Spoken defamation: slander

· Cal Civ Code 47

· When you win a defamation case that is libel, you can’t get punis unless you ask the other side to print an apology
· ^if they retract (ie: say they’re wrong and put it into an apology) then all you can get is comps

· ^if you fail to ask for a retraction and then sue later you can’t get punis

· *only way you can get punis in CA libel case is if you ask for a retraction and they say no

· Why’s there’s no retraction requirement for slander?

· ^you can’t undue oral defamation completely; can’t collect all the feathers and thus can always sue for punis in CA for slander

· What if slander gets into a newspaper? – won’t change the fact that it’s slander regardless if it’s heard and then written into a newspaper (newspapers can endorse slander though if they don’t properly say it’s someone else’s statements)
· Mercado v. Hoefler: employee of a realtor showed a racist anti-asian petition to a newspaper and then the realtor told slanderous things about the employee – court said this was a private person but a public matter so comps for falsehood and punis for actual malice, also no request for retraction was needed b/c the defamation was slander and it doesn’t matter it appeared in writing

· When suing for defamation or false light

· Always sue for the other one as well

· Falsehoods:

· Even if there’s a few doubters (ie: bush did 911) it’s still false to actually follow the radical doubters

· Involuntary public person:

· Become a public person but didn’t seek to be one

· ^question was asked by a student so not sure if it’s important

· Anti-slapp motions

· Strategic, Litigation, Against, Public, Participation

· ^policy: sometimes rich people would file lawsuits on others just to bankrupt them; these motions are meant to cut down frivolous suits

· Elements of anti-slapp motion: 
· 1) issue must be about public participation on a public forum
· 2) P must show likelihood of winning at the beginning of the case

· Sipple v. Foundation Nat Progress: leftist magazine exposes political consultant who abused ex wives – court says anti slap does apply b/c domestic violence is a public matter

· To use an anti-slapp motion:

· Someone needs to defame you on a public issue in a public forum

· ^facebook is not necessarily a public forum b/c it’s used for communication

· Impact of an anti-slapp:

· P must reimburse D for fees in bringing the anti-slapp

· Notice of claim Cal gov code 910-11:

· Must be sent to the government in 6 months to give them notice you might sue them
· ^policy: big government entities don’t know when they might be sued like a private individual so they should get earlier notice

· Single publication rule (just a CA rule)

· You can only sue for defamation 1 year after the defamation was made publicly available (ie: when you say the slander or when you first distribute the libel)

· ^policy: focused on the publisher of the defamation, known as law of repose, we should only make the defamer be nervous for 1 year and then they can sleep easy
· Shively v. Bozanich: ex-boyfriend trashed talked girlfriend to the D.A. which later got into a newspaper – court says P can’t sue b/c the newspaper was published a year and a day before the filing of the lawsuit 
· Hebrew Academy of SF v. Golman: president of jewish federation calls an orthodox jew a nazi and quote is published in 12 books – court said the P still only had 1 year from when the book was published to sue regardless of how few copies were made

· S.O.L. policies:

· 1) people forget things if they were too long ago

· 2) shouldn’t make wrongdoers live inn fear forever

· Republishing new copies

· As long as the defamation doesn’t change w/the new editions, then the S.O.L. starts at the 1st edition

· Cyberbullying

· Is someone being threatened? Or is it just a joke?

· 2 standards:

· 1) objective standard: would a reasonable person perceive a threat?

· 2) subjective standard: what was the actual intent of the speaker?

· D.C.  v. R.R.: girl cyberbullied another student but said she was joking – court says 1st amendment doesn’t allow for threats and anti-slapp doesn’t protect D b/c wasn’t a public issue

· Who can you sue?

· The kids and their parents

· School discipline:

· If things happen outside the school but affect school discipline than the school has expanded rights to critique the kids

· Kowalski v. Berkeley. County Schools: students made website about another student having herpes and school suspended them – court upheld suspension b/c the students were on notice of possible suspensions in the school policy and the law gives expanded rights to schools to govern student conduct outside
· Trade defamation:

· You defame a perishable food industry that’s central to the economy of that state

· Must be “of and concerning the P” – so you must have standing

· ^if someone says something about jews in general, a single jew can’t sue them (must be about an individual)

· ^exception: associations of people or groups can sue on their behalf

· Elements of trade defamation:

· 1) falsehood

· 2) stated publicly

· 3) about a perishable food

· 4) that lead to damages in that foods industry

· Texas Beef Group v. Winfrey: Oprah did an episode on mad cow disease coming to the U.S. and it sunk the beef stocks – court held beef isn’t a perishable food so trade defamation doesn’t apply and a single corp can’t sue when the entire trade industry was attacked

· No prior restraint rule:

· If you know someone is going to defame you you’re not able to stop them beforehand, can only sue afterwards; only remedy is waiting for them to talk and then suing

· ^policy: don’t want a judge restricting speech before we know if it’s defamatory

· Exception: once there’s a finding that someone said something defamatory then you can enjoin them from saying the same thing again (can still say crazy new stuff though)

· Balboa Island Village v. Lemen: old lady made customers at a bar uncomfortable by defaming it – court enjoined the lady from saying the same statements that were already found to have been defamatory in a previous lawsuit but she could still say new things

Defamation Privileges

· Neutral reporter privilege

· Newspaper won’t get in trouble for publishing pure opinion of others

· ^but can be sued for defamation if they report it as fact

· CA doesn’t have neutral reporter privilege

· Can’t publish a news fact that you know is a lie in CA

· ^court said in Dicta that maybe there’ll be a newspaper reporter privilege for writing about a famous person but it doesn’t exist today and never will for a private person

· Internet republication privilege

· All ISPs (internet service providers) can be sued for libel for anything they write on the web; can’t be sued for anything anyone else comments on their ISP or anything the ISP copies and pastes

· TLDR: can only be sued as an ISP for libel if you’re the author of the defamation

· Barret v. Rosenthal:  Holistic medicine blogger posted lots of ngative articles about another blogger – court gave her the internet republication privilege so she wasn’t liable for posting other peoples articles

· Associational quasi privilege (AKA: common interest quasi privilege)

· When there’s a complete privilege it means you can say it and they can’t sue

· When  dealing w/people w/a common interest (ie: this class, or boy scouts), you can say bad thigs so long as they’re not…
· 1) in bad faith OR

· 2) excessive publication

· Example of good faith for telling a common interest group:

· Maintain moral in an office when you fire an employee

· Garzianno v. E. I. Du Pont: company fires sexual harrassr and tells the other employees about the incident on a bulletin – court grants the associational quasi privilege b/c the bulletin was made in good faith to prevent harrassmnt and improve moral (remanded to see if  there was excessive publication tho)

· Litigation privilege

· Can’t be sued for defamation w/whatever you say in a lawsuit

· ^safe from defamation if you testify in litigation (policy: if you point to the wrong D you shouldn’t be sued)
· ^also can’t sue for anything in a court document

· Legislative privilege

· Can say anything inside government meetings and can’t be sued for defamation; only works for what you say on the floor of the senate or house or gov body ect..
· ^policy: people need to know what the legislatures believe b/c we need to know bad things about government officials

Business Torts
· Business Fraud (active fraud)

· Intentional falsehood to induce a good faith reliance AND the person relied to his detriment

· 1) intentional

· 2) falsehood

· 3) induce Ps good faith reliance (must be reasonable) AND

· 4) P relied to his detriment

· Resume case: MIT director of admissions was found to have lied on her resume back in the day – Fischer would sue for gender discrimination and force MIT to settle by calling for the resumes of all the male faculty

· Williams. V.  Rank and Son Buick: purchaser asked for air conditioning in car and seller said the car had it but it didn’t – court said a reasonable buyer would’ve noticed noticed there was no air conditioning during the test drive so caveat emptor applies
· Concealment (passive fraud)

· Intentionally deceive by not telling you something that I have a duty to disclose

· 1) intentional

· 2) falsehood by concealing info where there was a duty to disclose

· 3) to induce Ps good faith reliance AND

· 4) P relied to his detriment

· Cooper v. Jevne: premium condo buyer got a crappy condo – court says salesperson had duty to disclose the crappiness and building instructor can be sued for fraud and architect for proff malpractice

· Misrepresentation:

· Conveying falsehood (usually on purpose)

· ^when it’s on. purpose it’s called fraud/deceit

· ^accidental misrepresentation is just a mistake and isn’t a tort

· Negligent misrepresentation:

· 1) when you present

· 2) mistaken information

· ^if it’s correct info b/c you’re lucky then it’s no harm no tort

· 3) and you know that you don’t know what you’re talking about

· ^if you know you’re wrong then it’s fraud

· Hanberry v. Hearst Corp: good housekeeping magazine puts seal of approval on pair of shoes that injure P – court makes new negligent misrepresentation tort to find the magazine liable

· False advertising:

· Liable for false advertising if the ad would fool a reasonable consumer

· ^exception: children and the elderly get least sophisticated consumer standard

· Lavie v. Procter and Gamble: consumer takes aleve b/c it says it’s easier on stomachs than advil but it still makes his stomach tear worse – court says standard for false advertising is a reasonable consumer so there’s no liability for D

· Business and Professional Code § 17200 – unfair business practices

· ^deals w/business practices that are unfair, deceptive, and unlawful

· Everyone is a deputy attorney general for these lawsuits, so we can bring them if the actual attorney general doesn’t (called a representative action: we’re suing for everyone who was similarly cheated)

· What relief do you get w/a 17200?

· Disgorgement of ill gotten gains

· ^Can’t sue for punis; can only sue for equitable relief (specifically disgorgement if ill gotten gains)

· $$ that’s disgorged will be paid out to a non-profit that defends against bad practices that you did (or something like that), b/c you won’t be able to find and give back the. $$ to the people harmed over the years

· Trevor group case: law firm was forcing restaurants to settle for $5k after they were found to be dilapidated – CA attorney general sues the firm under bus and prof code 17200 and the settlement $$ was disgorged into a general fund to help restaurants in financial trouble
· Business interference tort

· If you know A has a contract w/B and you’re looking to sabotage their business relationship and you have no interest in taking As spot in the relationship

· ^having no good motivation to hurt someone but you still do 
· Elements of business interference:

· 1) knowledge of the deal AND

· 2) sabotage of the deal for no good reason  
· ^you’re allowed to undercut a competitors business in order to get a leg up on the competition still
· Damages:

· What you were getting – expenses

· ^punis available
· Interference w/prospective economic advantage (also called prospective business)

· A and B are in negotiations and C shows up and busts it up AND committed another wrong as well

· Ie: another wrong would be any other tort or breaking a statute, city ordinance ect..

· Ex: if the ex-wife of a prospective interviewing employee calls the firm and talks smack this would be the tort of interference w/a prospective economic advantage

· Also applies when you take someone from a firm that they could fire tomorrow

· ^ie: prospective economic relationships; someone you can fire today so there’s no guarantee they’ll be there tomorrow

· Reeves v. Hanlon: Partners decide to leave a firm and delete old case files, showed clients to a bank to get loans, and steal secretaries and other at will employees – court says business interference and interreference w/prospective economic advantage for taking the at will secretaries

· Elements of prospective business interference:

· 1) knowledge of the prospective deal

· 2) blow up the deal – does it have to be for no good reason?
· 3) commit another wrong (ie: tort or city violation ect…)

· Damages:

· What you would’ve gotten (reduced by speculation) – expenses

· ^punis available

· Korea Supply v.  Lockheed Martin Corp: American weapons corp bribed Korean officials to give them the weapon contract over Canadian corp – court held violation of prospective business interference b/c the separate wrong was bribery and prostitution (didn’t use 17200 b/c that just would’ve disgorged $$ back to Korea)

· Leaving a Law firm can be business interference and interreference. w/prospective economic advantage

· Securities fraud (tort)

· Corp committed fraud by misrepresenting how well they were doing

· PSLRA – private securities litigation reform act (protects corps from meritless lawsuits after they must made a bad business decision)
· ^pleading standard that requires..

· 1) particularity (specificity)

· 2) lied w/scienter (knew they were lying)

· 3) materiality (the lie caused you to buy the stock)

· 4) P relied in good faith

· 5) proximate cause (disaster was foreseeable)

· Corps best defense for avoiding securities fraud:

· Bespeak w/caution during their reports (list things that could go wrong)

· Forward looking statements about what a corp expects in their next quarterly report should be bespoke with caution to avoid liability

· In re Blockbuster lit: blockbuster reported that they’d do better when DVDs came out but they did worse – court said the PSLRA elements of pleading were not met so Ps lose b/c blockbuster just made a bad business decision, didn’t commit fraud on quarterly reports

· Accountant Lawsuits

· CPA (certified public accountant; can be an accountant for public corps)

· They work like polling companies to predict how much a corp should make each year and are paid to certify a corps in house numbers (the CPAs are 3rd parties paid to certify)

· How do CPAs create the models for predicting balance sheets…

· 1) GAAP – generally accepted accountant principles

· 2) GAAS – generally accepted auditing standards

· 3 Standards to sue and accountant:

· 1) Clients suit: 

· Accountants owe a general duty of care to those that hired them and can be sued for general negligence

· 2) Foreseeable 3rd party suits (ie: banks), (and clients)

· If CPA acted w/negligent misrepresentation and it was foreseeable that the 3rd party would be injured then they’re liable

· ^recap: negligent misrepresentation is when you say a fact and you know that you don’t know what you’re talking about (ie: if an accountant decides to certify a corps balance sheets when they didn’t properly count the beans and knew they didn’t)

· 3) Public SHs (and foreseeable 3rd parties, and clients)

· Can sue accounts for fraud (ie; when they lie)

· Bily v. Arther Young & Co.: computer corp says they’re coming out w/a new computer so stocks should rise but it sucks and the SHs sue the CPAs that certified the corps reports – court says the accountants didn’t lie (all they did were certify the old numbers) so there’s no liability to SHs here
· Secondary Strikes/Boycotts

· Def: when you go on strike against a company you’re not actually mad at (ie: go against their sponsor or food suppliers ect..)

· Rule: secondary boycotts are illegal (primary boycotts are legal) – might be an interreference w/contract tort
· ^exception: if it’s based on politics

· Environmental Planning and Info Council v. Superior Ct: climate supporters are angry at newspaper doubters so they push a secondary boycott of their sponsors and newspaper tries to sue for interference w/contract – court says secondary boycott is fine here b/c it’s for political reasons

Lawyer Torts
· Abuse of Process:

· Process: Refers to civil procedure (every litigation procedure is a form of process)

· ^process can’t be abused (ie: used in a manner differently than intended)

· Rule: using a procedural tool in a way it wasn’t intended to be used

· ^ie: when filing a complaint w/the state bar it must be kept confidential until the state bar publishes it if you win

· Younger v. Solomon: Ambulance chaser gets a bad rep w/attorney's and in a lawsuit against him an attorney seeks interrogatories w/the ambulance chasers state bar complaint attached – court says this can get through s.j. b/c there’s a question of whether this is abuse of process b/c interrogatories aren’t supposed to be used this way
· Malicious Prosecution:

· Must bring cases in good faith; malicious prosecution is bringing a case that you know form the outset is false

· ^Zamos v. Stroud gave the rule that if you figure out a case is a fraud/meritless you must drop it immediately 

· Zamos v. Stroud: Foreclosure action is followed by a malicious prosecution claim – court says anti-slapp should be dismissed b/c the attorney should’ve dropped the case after finding out it was meritless and thus it’s malicious prosecution
