Privacy Torts:
· Four types:
· Intrusion/Invasion upon the P’s seclusion or solitude or into his private affairs

· Public disclosure of embarrassing private facts about the P
· Publicity which places the P in a false light in the public eye
· Appropriation, for the D’s advantage, of the P’s name or likeness (can be a private or public figure - famous or not)

Invasion of Privacy:
· Hill v. National Collegiate Athletic Association: (Invasion of Privacy) NCAA randomly selected college student athlete’s urine for drug testing (a positive test result could lead to NCAA dismissal). Student athletes from Stanford sued. CA Constitution: All people are by nature free and independent and have inalienable rights like privacy. NCAA tested athletes to keep fairness, ensure that college athletics are done fairly, ensure the safety of the athletes.  
· Black Letter Law – Invasion of privacy 

· What P must show (Hill/Invasion of Privacy Test):
i. 1) Identification of a specific, legally protected privacy interest:
1. Interests in precluding the dissemination or misuse of sensitive & confidential information (“informational privacy”)
2. Interests in making intimate personal decisions or conducting personal activities without observation, intrusion, or interference (“autonomy privacy”)
ii. 2) A reasonable expectation of privacy on P’s part
1. Based on broadly & widely on accepted community norms
2. Can P consent voluntarily?
iii. 3) Conduct by D constituting a serious invasion of privacy
· If P has proven all 3, D may win if they show:
i. Legitimate countervailing interests (i.e. there was a legitimate reason D invaded P’s privacy) or D knocks out an element.
· Even if D shows legitimate countervailing interest P can win if:
i. P shows that there is a less invasive alternative to achieve the interest
· Feminist Women’s Health Center v. Superior Ct: (Invasion of Privacy) P was hired by D as a healthcare worker. P was expected to disrobe and perform self-evaluations relating to cervix health in front of a support group of women. P asked and was told that she would not need to disrobe if she changed to an intake worker position. After several sessions she was told that she is still required to disrobe and she was later let go for not participating. The job description for the Healthcare Worker position was “Attends & conducts self-help clinics as assigned… Demonstrates self-cervical exam to pregnancy screening groups.” 
· Court applies the Hill Test: (1) was there a legally protected privacy interest? [yes. No one can make you stand naked in front of other people] (2) reasonable expectation of privacy? [no. she had no reasonable expectation of privacy because she signed it away when she agreed to do the job.] (3) serious invasion of that privacy interest [yes in telling a woman to perform this exam.]?
i. (4) Did D have a legitimate countervailing interest? [yes because entire purpose of the clinic and her job was to do these exams] (5) Can P show a less invasive alternative [yes, but will it accomplish the countervailing purpose? No]. 
· Holding: P consented to the disrobing by accepting the job since it was in the job description. Summary adjudication is ordered in favor of D.  Reasoning: Having someone personally show you how to insert the speculum will promote conversation and show the realistic methods of self-examination
· TBG Insurance Services Corp. v. Superior Ct: (Invasion of Privacy) P filed a wrongful termination lawsuit against D. P had been given an employee stock option plan (ESOP) for 4,000 shares at $.01 per share to be dispersed in thirds yearly starting on Dec 1, 1999. The sale was conditional on P’s continued employment throughout the end of the sale (Dec 1, 2001). P sold these shares for over $1 million. Every one of the 3 owners was given a company laptop for use at home (*for exam, if facts don’t indicate argue it is gift in the opposite laptop is gift not company owned and thus private). Company policy, that P signed, says you cannot go on porn site on this laptop to prevent viruses on the computers (*on exam argue in the opposite “alleged” policy unless actual policy is in fact pattern).  The other 2 owners ask to see P’s laptop, say they know he’s been viewing porn, and then want his computer back and that he is fired. P was terminated on Nov 28, 2000 for porn being viewed on his company laptop. P says he’s not bringing the laptop in, its personal/private.
· P claimed that it was an invasion of privacy for him to provide all information from his computer to the company during discovery. Hill Test: (1) Legally protected privacy interest? Yes, because personal laptop. (2) Reasonable expectation of privacy? No P signed away (P loses here) (3) Serious invasion? Yes, because personal stuff also saved in computer? 
i. (4) Does D have a legitimate countervailing interest? yes - they need to make sure that their employees are not using porn. (5) Less invasive alternative? Yes - can issue a protective order where P will need to provide the laptop and D will need to figure out how to only extract the information about porn. P consented when he signed an electronic terms form. 
· Holding: P consented so he does not have a reasonable expectation of privacy and a protective order can protect his interests. 
· ESOP = Employee Stock Option Plan. After a certain number of years, you have the option of buying stock at your company. The company sets a price, and that price is held for you when the price rises so you can resell as soon as you buy them for a profit. It’s done to gain loyalty from employees because it gives employees incentives for the company to do well. But cannot take advantage of the ESOP until it vests. For example, they tell you the price is $10 but you cannot buy it for 2 years. Then in 2 years it costs $15 you buy then immediately resell for a profit. 
· Holmes v. Petrovich: (Invasion of Privacy) P sues her employer for hostile work environment/sexual harassment. P was hired when she was pregnant. She waited a few months after being hired to tell her boss that she was pregnant, and she told him that she would only take off 6 weeks. Months later her boss followed up to find out when she would be leaving for maternity and she then stated that she would be out much earlier than she originally planned and may be out for 3 months. D (boss) was upset with her, felt he was being taken advantage of. He emailed back and forth with P, and then he shared their email convos with other staff including his in-house counsel. P contacted her lawyer as well but did so on the company computers. Company has policy that IT reserves the right to look into all of the computers. She then quit. She sues for invasion of privacy because they read her emails to her attorney. 
· Hill Test: (1) Is there a legally protected privacy interest? Yes. (2) Does P have a reasonable expectation of privacy? No, it is unreasonable to expect privacy when you are using your work computer AND she had an employee manual that stated that they will check info on computers. (3) Has there been a serious invasion by D? Yes, it is a serious invasion to read someone’s private emails to their attorney.
i. (4) Does D have a legitimate countervailing interest? yes - need to protect their network (5) Is there a less invasive alternative to achieve this interest? not a legitimate one. 
· Black letter law: Sexual harassment/Hostile work environment: have to show:

i. Severe or pervasive (ongoing) [Here, court says it’s not severe or pervasive.]
· Holding: if company policy says this company has the right to read all of your emails, then even if a company reads your private email with your attorney there is still no expectation of privacy. You have waived your atty/client privilege/confidentiality here.
· Kelly v. State Personnel Board: (Before Hill was decided, but we still apply Hill) An informant told the DOJ that P had sold the informant drugs. P was a criminalist who analyzed drug samples for the government. The gov interviewed P (and instructed P that he could lose his job if he did not answer or lied) and requested a list of 5 names of his acquaintances. P declined and was fired. P sues for wrongful termination stating that he was invoking his right to privacy. 
· The case was before Hill. But we apply the Hill Test now if we see these same facts: (1) Did P have a legally protected privacy interest? Yes, trust you gut with what is legally protected privacy interest. (2) Did P have a reasonable expectation of privacy? Yes reasonable to expect that your boss won’t ask for this at work. (3) Was there a serious invasion by D of P’s privacy? Yes, it is a serious invasion of privacy for your boss to fire you for not give up friends’ contact data. 
i. (4) Does the government/D have legitimate countervailing interest? YES - the gov needs to know if he is stealing drugs. (5) Is there a less invasive alternative?
· Colleen v. Fertility & Surgical Asso. of Thousand Oaks: (Invasion of Privacy) P and her fiancé (R) were engaged for about a year when they called their engagement off. R owed P money and said she could use his credit card. P said she needed $8.7K to pay for treatment of a life-threatening blood disorder, when she actually used the money for fertility treatments. R called D, Fertility & Surgical Assoc., about the charges and learned about Ps medical procedure for fertility treatments. R tells P he won’t continuing paying. P then sues the Fertility place for giving out her medical records. Says this was an invasion of her privacy. 
· CMIA & HIPPA protect health related privacy
· CMIA = Confidentiality and Medical Information Act. All of your medical information is confidential and a provider is not allowed to disclose it. 
i. Under the statute medical information is private, but providers may give it out to whoever is paying for the medical services. Med info is private, but whoever pays the bill can know what it is for.
ii. However, an employer paying for premium, does not get to know because they are not paying for a specific service they are just paying the premium. If the paid for the specific service they could ask.
· Where they are privacy statutes, Hill is overridden. Do not go through Hill analysis, follow the statute, especially in situations with medical privacy.
· Holding: Disclosure to R was allowed since he was paying.
· To show hostile work environment:
· Quid pro quo OR
· Severe or pervasive behavior
· Planned Parenthood Golden Gate v. Superior Court: (Invasion of Privacy) Protestors had sued PP and PP cross-complained. Ps requested info on PP’s staff members and volunteers (names, addresses, phone numbers), who were not parties to this case. PP states concerns over safety. 
· Holding: due to Hill, PP can use pseudonyms for staff members and volunteers & can use PP address & number in place of staff/volunteer info, to get in touch with them for depos/litigation. Court permitted this compromise because there is not a legally protected privacy interest in your name, address, and phone number in the context of depos/litigation, but wanted to protect the nonparty employees/volunteers from harassment. 
· Kearney v. Salomon Smith Barney: (Invasion of Privacy) CA calling GA and GA recorded call and did not warn or ask for consent for recording. Against CA law because need two party consent to record, but not against GA law because only need one party consent to record. Statute, not Hill Test.
· Conflict of Laws (look at interest of each side): impairment to state vs. significance to the state.
i. CA interests > GA interests
· Holding: Court believes that the privacy protections of CA’s citizens outweigh GA’s interests and CA’s plaintiffs win. Court says that although CA people win, they are persuaded the GA has a strong interest in protecting its corporations meaning no money has to be paid out to Ps in this case. Says hereinafter, for all corps around the USA, that both sides to a call have to be informed they are being recorded. And if this happens again, they are going to pay through the nose. That is why everyone runs the recording. So no Hill test, law is must disclose you are recording.

· Hernandez v. Hillsides: (Invasion of Privacy/Intrusion of Privacy) Hillside is a Christian agency and a shelter for abused children. IT goes in to clean computers and they determine someone is watching porn on the computers. They do not know who is watching but they know which computers are being used. They place a camera in the office where its occurring to catch the person. Two employees shared that office. The camera could be turned on remotely but was not while the employees were there. It only ran after hours. The officemates sue Hillside for invasion of privacy AND intrusion of privacy. 
· Hill test: 1) Is there a legally protected privacy interest in your office? Probably, but depends on circumstances. 2) Is there a reasonable expectation of privacy in your office? Yes 3) Is this a serious invasion of P’s privacy by D? No (limited scope), because they are running the cameras after hours. 
i. 4) Does D have a legitimate countervailing interest? Yes. They are trying to protect they children and they are a Christian agency. 5) Can P show a less invasive alternative? No, D’s already used the less invasive alternative to achieve their interest, they only ran the cameras at night after everyone let. 

· However, Ds are not required to find the least intrusive means to beat the privacy claim. That is on the Ps to prove after D shows countervailing interest.
· Holding: Court of appeals is reversed. SJ granted for D. 
· Intrusion Tort Test (into a protected place, interest, or matter - old version of invasion of privacy) 
i. Someone invades your zone of privacy AND
ii. The invasion is highly offensive to someone with a reasonable sensibility (objective standard)
· Holding: Office falls within a zone of privacy, but this was not an offensive invasion to an RPP because cameras ran while no one was there. 
· should bring up both torts on exam and explain why intrusion or invasion of privacy:
· Cox Broadcasting Corp. v. Cohn: (Invasion of Privacy) P’s daughter had been raped and murdered and D published P’s daughter’s name in a broadcast bc they had gotten it from the public court documents. Family is entitled to privacy, but D not liable because it became a matter of public knowledge because her name was released in a court proceeding.
· Any filing of the court is subject to disclosure. If the name appears in a court filing, it can be published. Anything released in a court filing can be released publicly. No Hill analysis because this is the law. However, parties can bring a motion in court for a court order sealing a document or information. 

· Holding: Trial Court’s sj for P has been reversed.
· When a person dies, they do not have a right to privacy. The living relatives however have rights to privacy and rights to emotional considerations, so courts will find solutions to cater to the living relatives. Right to privacy does not protect the right of the dead, but the relatives of the dead have rights and can go to court to get order banning the publication based on a theory of the family’s privacy and of emotional injury such as NIED.
· Ex: Prison Legal News v. Executive Office of US Attorneys: 2 brothers brutally murdered another inmate in their cell, which was recorded on video (with sound). Video was shown at trial. The media wanted to show the video on TV news. The court said “no.” The court says that even though it is viewed in court, there was still a privacy interest.  

i. 9/11: cannot publish screams of jumping victims bc of the family’s privacy right

ii. Challenger crash: families asked for court order not to play the recording on the news. Could not be played due to family privacy interest. 
· Miller v. National Broadcasting Company: (Intrusion of Privacy) (BEFORE Hill, so no Hill analysis) P1’s husband and P2’s father had died from a heart attack. During the attack, the paramedics were called and there was a camera crew in toe. The camera crew filmed and aired the footage of Husband/Father in his bedroom being worked on by paramedics (P1 was in the next room over). P2 saw this footage and recognized her father by his tattoo and she called the producers. Producers did not remove the footage and the footage was later used in a commercial for the mini-series. P1 saw the footage for a few seconds and screamed - she then received multiple phone calls that upset her. The intrusion was offensive - when one opens the door for paramedics, they do not open their home up to a camera crew. D2 was not present at the time of the incident, so SJ against her was affirmed. 
· Intrusion Test:
i. Zone of privacy: Yes, your home is your zone of privacy. 
ii. Is it highly offensive? Yes, it is highly offensive to an RPP for a camera crew to take vied while someone is dying of a heart attack. 
iii. However, if fact pattern shows up on exam can argue in the opposite that P1 welcomed and permitted the tv crew to come in and then her case would be over.

· Holding: Case could go forward for P1. Court says there was trespass and intrusion. P2’s case cannot go forward because it wasn’t at her house so no trespass, and no intrusion because not her zone of privacy, and no IIED because she was too far removed.
Right of Publicity/ Tort of Appropriation of Likeness:
· Martin Luther King, Jr. Center for Social Change v. American Heritage Progs: (Tort of Publicity) Ds, a funeral home, made a bust of MLK and sold it. They said a portion of the sales of the MLK busts were going to the MLK Jr. Center for Social Change, which was started by Coretta King, and the bust included a little paper with all of MLK’s speeches on it. They sold 200 busts before the lawsuit stops the sales. Company makes $6,000 on them. Coretta sues, says she did not give them permission for this. They also get sued by a Motown record company because they have the rights to MLK’s speeches. Coretta sued for invasion of privacy but court says this is not that it is about right of publicity.
· Right of Publicity (The Tort of Publicity): a celebrity’s right to the exclusive use of his or her name and likeness
· Violated if:
i. You used someone’s stuff (stuff = face, specific scene making someone famous (i.e. Marilyn Monroe)
ii. Without permission
iii. To make money
· Damages = the value of appropriation to the tortfeasor 
· Right of publicity after death? Cannot profit on someone even after they are dead. The estate and family still have the right. 

· What if the person actually never profited? Even if someone did not make money off of their own likeness during their life you cannot use their likeness to make money. You have to pay the estate

· What are the damages? All profits that were made. Subtract their expenses and any profits they made have go to the estate. Plus punitive damages. 

· Held, Is the right of privacy recognized in GA as a right distinct from the right of privacy? YES. Does the right of publicity survive death of its owner and if so, is it inheritable & divisible? YES. Must the owner have commercially exploited the right before it can survive his death? NO.
· Golf case: someone made a board game based on golf. It was named after the 3 big golfers of the time. Had their pictures on the cards. They successfully sued. Can’t make money on the game and have someone else’s picture and my bio on a game.
· Topps Baseball Cards: A guy went to a baseball game took pictures of players without their consent and made baseball cards of the players. Got sued. Court said you have to pay them to put their face on the card and sell it.
· Zacchini: TV news station shows a video of Zacchini doing his cannonballing act as a preview for the circus coming to town. They had showed his entire act, so he sued, said no one will come see him now. He won. The took his stuff (his act) without his permission to make money and get people to watch their station. 
· Vanna White v. Samsung: (Tort of Publicity) Samsung had a robot that they called “Vanna White” that played with a wheel/letter blocks on a gameshow. White sued for invasion of privacy and right to publicity. Held, no invasion of privacy, but invasion of publicity because they used her stuff (her likeness and act) without her permission, to make money and sell their VCRs. 
· Fair use doctrine - (EX: SNL) Allows a little bit of use if it is not really seeking so much to make a buck as it is to express, entertain, or inform. 
· Toilet Case: Carson v. Here’s Johnny Portable Toilets, Inc. 
· Johnny Carson = biggest thing on TV at the time. To introduce him they’d say “Here’s Johnny.” 
· A company in Illinois decided to put out porta-potties and wanted to distinguish themselves so called their product “Here’s Johnny” since a toilet can be called a John. Johnny Carson sued them for appropriation of likeness/right of publicity. Johnny won. He was able to show that in America, Americans associate the term “Here’s Johnny” with Johnny Carson. They took his “stuff” without his permission to make money. 
False Light:
· False light differs from right of publicity in that it is embarrassing. False light is not necessarily lying about a person it is something that is humiliating to someone.
· False Light Test:
a. Something that would be humiliating or highly offensive to a reasonable person; AND
b. Tortfeasor knew or should have known it was false (actual malice)
· People’s Bank & Trust Co. of Mountain Home v. Globe Int’l Publishing: (False Light) 97 y/o newspaper-selling woman had a story done on her 10 yrs prior. Sun bought the picture and published a fake story about a 101 y/o pregnant woman who quit her job as a newspaper delivery woman because of an affair she was having with a millionaire on her route. P was in the bible belt and a deeply conservative area. So, P sues. She has to prove serious embarrassment. Jury had awarded her $850k in punitive damages and $650 in compensatory damages. D seeks a remittitur. 
a. False light analysis: Court says this would definitely offend a reasonable person and that D should have known this story was false, and they did know it was false because they made it up. 
b. Holding: no remittitur for punitive damages, but compensatory damages need to be reduced. 
· Remittitur: Ask the judge to reduce the amount of money the jury awarded other side when you lose. Judge will reduce the award if the judge agrees with the motion. If the judge reduces you can take the reduced award or go for new trial. If you go for new trial judge won’t reduce it a second time
· Compensatory Damages (aka Actual Damages):
a. Out of pocket costs
b. Emotional Distress, pain and suffering
c. Making you even, putting you back where you were
· Punitive Damages = to punish (aka Exemplary Damages):
a. Cannot get these in a K case
b. Should bear a reasonable relationship to the harm that has or is likely to occur from D’s conduct
c. Degree of reprehensibility of Ds conduct
d. Financial position of D
e. Likelihood the award will deter the Ds or others from similar conduct
f. If a P can show oppression, ill will malice (not knew or should have known it was false malice), or fraud can get punitive. 
· Cantrell v. Forest City Pub. Co.: (False Light) P’s husband died in a bridge collapse. P and her children were the focus of an editorial regarding how the collapse has impacted them. 5 mos. later, the paper came back to do a follow-up. P was not at home, but the paper talked with her children. The paper misrepresented the poverty level of the family and wrote the story as though they re-interviewed her. P sues the paper and the publishing co. for false light. 

a. Holding: Jury found for P, but judge struck punitive damages (need to show ill will or malice in Ohio), so P only got compensatory damages. D appeals saying that if there is no malice, then how can there be “knew or should have known it was false” aka actual malice. Appeals throws out the verdict. She appeals to SC. SC holds actual malice has nothing to do with ill will malice. And they said there is a difference between malice which means ill will, and actual malice, which is just part of a standard, just part of the name. She could collect actual damages just not punitive. Reinstated the jury verdict for compensatory only.
b. Respondeat Superior: The boss sometimes has to pay damages caused by the employee if the employee was acting within the scope of employment. 

Defamation and False light Con’t (whenver suing for defamation also sue for false light)
· New York Times Co. v. Sullivan: (False Light & Defamation – Public Person) Sullivan is a major political guy in Alabama. Sullivan was commissioner of police and fire dept. Full page ad was purchased in NY Times about the racism in AL. The ad had several mistruths: did not padlock students out, did not bomb MLK’s house, did not “ring” campus. A ton of well-known people signed this article. It attacked AL’s police dept. So, Sullivan sues for defamation. Case goes up to the SC and SC says There were mistakes in the full page ad. Some accusations were true and some were false. SC says we need newspapers and we want to get the story right, but we need honest people who are trying to get the story right to keep the government honest. Want a vigorous media and hope they will be honest. So, SC creates a standard for when public person sues for defamation. They say public people typically chose to be famous and famous people have a better chance to clear up a story because they can call a press conference. 
a. Defamation of Public Figure Test: 

· Black Letter Law for Public P Standard for defamation – P must show: 
· 1) That what was published was actually false (bc truth is complete defense) and ONE of the following:
· 2) That D knew or should have known it was false; OR 
· 3) D acted with reckless disregard of the truth 
· Reckless disregard means = if the person entertained serious doubts but published it anyway.
· (Both of these can be called = Actual malice)
· Actual Malice: Defamation for a public figure as decided by this case: a publication is safe unless the publication knew or should have known that the information was false.
· If they made an honest mistake, the public person is not going to get any money even though it defamed him or her. Have to show they knew or should have known it was a lie.
b. Slight falsehoods are not enough for actual malice (as long as they would not affect the reader differently). 
c. Holding: Here NY Times had grounds to assume what they reported was accurate. They had no reason to know it was false. They didn’t act with reckless disregard; it just so happened that mistakes got into the story. The news network has the right to publish material of public interest that the did not know or have reason to know was untrue. SC held no damages to Sullivan. This is still the standard today. Almost impossible for famous people to win a defamation case. 
· Douglass v. Hustler Magazine, Inc.: (False Light) Jury found for P with $1,500,000 in damages. P had nude pictures taken for Playboy and the photographer sold them to Hustler. Hustler used them long after P had become famous. Photographer claimed that P had signed a contract giving him rights over the pictures (these appeared to be forged and the court threw them out). P says she is humiliated anyone would think she is so low in life that she would appear nude in Hustler. So P sues and P claims False Light. 
a. False Light Analysis: 

· If the K was a forgery and she did not sign over rights to the pictures, then photographer knew it was false that P gave permission to publish the photos in hustler 
· Would it humiliate a reasonable nude model to show up in hustler? Yes, because Hustler is gross. Even though she agreed to be published in PlayBoy, it can still be embarrassing to have the pictures posted in Hustler. 
b. Holding: punitive damages are excessive and must be reduced because no ill will malice, he was just trying to make money. Otherwise, the case stands. 
c. Could have made a case for right of publicity.
· Hustler Magazine v. Falwell: (False Light & Public P Defamation) Magazine, Hustler, posted a parody liquor ad interview suggesting that P’s, Jerry Falwell, a famous Christian minister’s, “first time” was with his mother, in retaliation because he speaks out against Hustler. If no reasonable person can believe it, then the publication is safe under the 1st amendment. 1st amendment does NOT protect when 1) there is a false statement of fact AND 2) actual malice (knew/should have known false OR reckless disregard for truth).
a. False light analysis: 
· Did they know it was false? Of course they made up the ad. 
· Would it humiliate a reasonable minister? Yes of course. 
b. Malice and ill-will? Yes, Hustler hates Jerry Falwell
c. Public Figure Defamation analysis: 
· Knew or should have known it was false; OR
· Acted with reckless disregard for the truth
d. Holding: America has a long tradition of parody and of making fun. Talks about political cartoons. Falwell is famous and is in the public and Hustler has the right to make fun of him as a parody as long as it’s clear that the magazine ad is not literally an interview. So, Hustler had to make some clear sign that its’ not an interview. At the very bottom of the Ad it says, “this is a parody.”
· Public Persons ONLY: Affirmative Parody Defense for Defamation and False Light:
a. Parodies = as long as it is clear the thing is a parody, or a satire, it will not be sufficient for COA for false light or defamation. 
b. Famous person can be parodied and there is nothing they can do about it. 
· St. Amant v. Thompson:(Public P Defamation) Thompson and S.A. were running against each other for public office. S.A. published an ad interviewing Albin (a union member) indicating that T was caught up in corruption within the union. Thompson sues S.A. for defamation. The trial court found for P stating S.A. knew it was false. The Appeals Court reversed stating no actual malice because cannot prove S.A. knew or should have known it was false. Then the CA S.C. reversed again. The SC refined the reckless disregard standard (must show entertainment of doubt and publication anyways). 
a. Reckless disregard for the truth: Publisher/declarant must have entertained doubts about the truth of his publication and published it anyways.
· Issue with this: it promotes ignorance
b. Holding: Court looks at whether St. Amant know it was false when he read on TV? No. Did St. Amant entertain serious doubts, but publish it anyway? If he had doubts and did not go to the extra trouble to verify then he is liable. But if he had no doubts at all, then the fact that he said will not be considered reckless disregard of the truth. Facts come out that he had known Albin for 8 months and he had never lied to him. So he had reason to believe Albin was telling him the truth. So no defamation. 
Truth is a complete defense to defamation. If what is being said is true, then do not have defamation. 
· Westmoreland v. CBS: (Public P Defamation) General Westmoreland, very famous, was head of the US Troops in Vietnam. During war he makes big speech saying we are doing great during the war, and he needs more money from Congress. CBS does a documentary years later, looking at the war and whether he lied. They interviewed a lot of people and took tons of hours of footage, and cut the whole thing to 47 minutes. Most of the documentary was Anti-Westmoreland. He sues for Defamation says they distorted the footage to make him look bad. CBS brings an MSJ saying they are protected by the 1st amendment. Court says there is no complete protection under 1st Amendment so it goes to trial to see if CBS knew or should have known it was false or acted with reckless disregard for the truth.  
Public P Defamation Recap: 

· Defamation SOL = 1 year in CA

· It is harder for a famous person to win a defamation suit because:

· They are purposefully putting themselves out there

· They have more access to resources

· Tort of Defamation for a Public Figure: 

· Three kinds:

i. Libel (writing)

ii. Slander (oral)
iii. Defamation can include distortion (see Westmoreland)
· Requirements:

i. Must be false:

· Truth is a complete defense

ii. AND:

· Actual Malice: Tortfeasor knew or should have known it was false OR
· Tortfeasor acted with reckless disregard for the truth

· Reckless disregard for truth = Entertained serious doubts, but published it anyways [ON EXAM]

Defamation Chart: 
	
	Actual Damage
	Punitive Damages

	Ny Times v. Sullivan (P - Sullivan = Public Person)
	Actual Malice: That they knew or should have known it was false or acted with reckless disregard for the truth = D retained serious doubts but published it anyway. 


	NONE: Public people do not get punitive damages on defamation cases. 

	Gertz (P = Private Person, involving Public Matter)
	Only has to show falsehood = got the facts wrong (does not need to be deliberately wrong). 
	To get punitives, has to show Actual Malice  

	Dun & Bradstreet v. Greenmoss (P = Private P, Greenmoss, and it’s a private matter.)


	Only has to show falsehood = got the facts wrong
	Only has to show falsehood = got the facts wrong


For Private P defamation, determine whether it is dealing with a public or private matter 

· Gertz v. Robert Welch, Inc.: (Private P Defamation) A police officer shot and killed a young boy and he was convicted. D ran a newspaper article stating that the lawyer for the boy’s family is involved in a communist conspiracy theory to discredit police officers. D wanted to state that P was a public figure because he was on the city housing commission. P argued that he was a private figure, court agreed he was a private P. Court says need to give more protection to private people than the standard in NY Times v. Sullivan but still have interest in protecting the media where the media makes an honest mistake. Court comes up with new defamation rule for a Private P. 
· Black Letter Law – Defamation for Private P: 
i. A private individual, for defamation, need only show the following to collect actual damages (compensatory damages: medical bills, lost sleep, therapy, lost job, etc.):
· Falsehood – that the facts are wrong
ii. If, however the defamation is about a matter of public concern, then to get punitive he must show actual malice. 
· Holding: P is a private individual. There was falsehood, they got the facts wrong because P is not a communist so there are actual damages to P. Since this is a public matter, needed actual malice to get punitives, but the guy who wrote the article has never gotten his facts wrong so they had every reason to assume he was right, thus no actual malice and no punitive damages. 
· Can be a public person in a forum: 
· If you write a defamation article about Fischer in Loyola Law School Magazine and Fischer sues you, you want to show Fischer is famous, and say within the limited forum of the Loyola Law School you are famous. And thus, Fischer would be subject to the Public Figure standard for defamation. 
· Dun & Bradstreet, Inc. v. Greenmoss Builders: (Private P Defamation) D was one of the first credit reporting businesses. P was a building company and typically took loans out to fund their projects. D sent a notice to several subscribers stating that P had filed for bankruptcy, when in fact, P had not filed (just a former employee had). P went to go borrow money and was denied because of the report. P sues D for defamation. 
· Black Letter Law Private P, Private Matter Defamation need only show falsehood to get both actual damages and punitive damages 
· Holding: P can have punitive damages without actual malice. 
· Credit Report Law Rule = if someone messes up your credit report with wrong information, really messes you up and by the time you get it fixed months later you lose the prices, you cannot sue until you tell the Credit Reporting Agency there is a mistake and they have 30 days to fix it
· Cerasani v. Sony Corp.: (Defamation) D made a movie based on a book by a former undercover FBI agent about the Italian Mafia. P was depicted in the movie (false name in the movie, real name in the preview of the movie to a small test audience). P claims that he was not involved in some of the crimes depicted in the movie. 
· Black Letter Law – No Defamtion for Poor Repuation: If someone’s reputation is so bad, that it cannot be worse, you will not be liable for defamation even if it met the elements for defamation. 
· Holding: P is defamation proof. His reputation is such crap, that there is nothing that you can do to decrease his public opinion. When you are such a low life, you cannot be defamed. 
· Hassan v. Mercy American River Hospital: (Defamation) P, a doctor, used to work for D, a hospital, and wanted privileges at a new hospital. New hospital wanted background and references to give him admission privileges. So, they call D. D says that P had been written up 20+ years earlier and that he had been militant against authority and too concerned about patients and mentioned something about him being an Arab. He sues for defamation/libel (written). 
· However, there’s a statute that applies here and overrides CL for defamation. Statute/Civil Code = when someone applies to a hospital, and the hospital seeks information about the person, you are allowed to give hospitals information, even if it is negative and you will not be liable.
· The civil code is a qualified privilege for any person that communicates with a healthcare provider. So, the privilege can be beaten if the communicator knew that the information was false or lacked a good faith intent to aid in the evaluation of the practitioner. 
· Holding: SJ for hospital is affirmed. There was no showing of bad faith or knowledge of falsity. They even admit the file is old, and so it wasn’t even relevant information. But the law says you can provide medical information to hospital about a health care provider, so Hassan loses this case. 
Privileges to Defamation
· Legislative Privilege: When a legislature is speaking on the floor, they can say anything that they want without being able to be sued. This is because we want to encourage open debate.
· Litigation Privilege: Anything said in furtherance of litigation is also protected. Complaints, depositions, whatever - cannot be sued for defamation
· An absolute privilege excludes liability for a publication notwithstanding that it is made with actual malice, whereas a qualified or conditional privilege does not protect a defendant who has acted maliciously. 
· Where you have a complete defamation privilege you can say anything, and no one can sue for defamation.
Opinions

Black letter law on opinions: 
· You are not liable for defamation when giving an adverse/negative opinion as long as: 
i. Opinion was made in good faith (they really believe what they are saying); AND 
ii. Opinion is one that a reasonable person could hold
· Mercado v. Hoefler: (Defamation Private P, Public Matter) Harry Hoefler owns the Hoefler real estate agency. Ray Hoefler operates the San Jose office. Mercado worked under them at one of the offices. Mercado was showing Yoshihara properties (Asian client). But the neighborhood he was showing only allowed whites to live there. The neighborhood members tell the Hoeflers not to bring Asians into their community, and if they do, no one else in the community will ever use the Hoefler agency. Mercado decides he doesn’t care about this threat, he will help Yoshihara find a house. S,o the Hoefler’s fire Mercardo. Mercado calls the papers. The papers ask Ray Hoefler why they fired Mercado. The Hoeflers’ say they fired Mercado because he’s dishonest and they are reporting him to the state board and other lies. All of the Hoefler’s statements up in the newspapers. So, Mercado sues the Hoefler agency for defamation. Mercado was suing Hoefler not for the newspaper publishing what they said, but for the statements that the Hoeflers’ made to the newspaper, so suing for slander, not libel. Held, affirmed. 
· Defamation: Private P, Public Matter bc it is a racial discrimination case. 
i. Only has to show falsehood = got the facts wrong (does not need to be deliberately wrong) to get compensatory damages

ii. For punitives needs to show actual malice, that the Hoefler’s knew or should have known it was false OR that they acted with reckless disregard for the truth. 

iii. There is a falsehood and the Hoefler’s knew it was false, so we have punitive damages.
· CA Civil Code 47: In CA, if its libel (written defamation) you cannot get punitives unless you first ask the losing side to publish a retraction. If you ask for a retraction and they retract you can only get actual damages, no punitives. If you don’t ask for a retraction, you cannot get punitives either. If you ask for retraction and they do not retract can get punitives. Does not apply to slander, because can’t take back what you said. Always can get punitives for slander. 
i. Oral defamation that is later quoted and printed is still slander, not libel. 
· Khawar v. Globe International Inc.: (Private P, Public Matter Defamation) K had been at the assassination of Robert Kennedy. He was there to take pictures as a novice photographer. K went up to the stage to have his friend take a picture of him near Kennedy, and he got the picture. Second later Kennedy was assassinated as he tried to leave the event through the kitchen. K was not in the kitchen when Kennedy was shot. Roundtable publishing puts out a book, (from a low-circulation, only 500 copies sold). Book says a terrorist killed Kennedy and says he has a picture of the terrorist with a Kennedy a moment before he killed him and it’s that picture Khawar took. The Globe then puts this on page 1 of the paper like 20 years later with the caption “The real murder of Robert Kennedy revealed.” Khawar then gets harassed and death threats from everywhere. They vandalize his dad’s car. So K sues the author, the publisher, and the Globe all for defamation.
· K is a private figure because he did not purposefully avail himself to become famous. This is a public matter because its dealing with a national matter. For compensatory K needs to show there was a falsehood, for punitives he needs to show actual malice (D knew or should have known it was false OR acted with reckless disregard for the truth).
· Holding: There was a falsehood because he did not kill Kennedy, and upheld finding of actual malice (plenty of evidence to suggest that K was not involved). 
· The Globe comes back with the neutral reporter privilege: They argue Morrow wrote the defamation, roundtable published it, we are just a newspaper neutrally reporting it. Court says difference between publishing it as clear opinion and as fact. Court says you put it on pg. 1 as the newspaper as fact. CA does not have this neutral reporter privilege. Cannot publish news fact that you know for sure is a lie. 
· Neutral reporter privilege: absolute privilege when reporting defamatory statements 
i. No neutral reporter privilege in CA. If there were to be one, it would only be for public figures
ii. CL (CA adopted): One who publishes a defamatory statement is deemed to have adopted it and is liable. CA has adopted CL but allows some privilege (i.e. first amendment absolute privilege). There is no privilege here since Khawar is a private figure.
· Involuntary public person: A private person can become a public figure by availing themselves to a particular public controversy (think Stormy Daniels), but they cannot be a public figure if they were brought into the limelight through the defamatory actions of the defendant. 
· Gates v. Discovery Communications, Inc.: (Defamation) An honest salesman was fired and so he went around telling people about how dishonest the dealership was. The owner of the firing dealership finds out about this and so he decides to hire a hitman to kill the salesman. The hitman guy kills the guy. Gates, the manager of the firing dealership finds out what happens. Owner tells Gates he better not tell anyone about this or he’s a dead man. Police convict the owner and convict Gates of accessory after the fact because it comes out at trial that he did know about the murder. A discovery tv show then plays a show about murders and features Gates in the show. Gates sues for defamation under the Briscoe Precedent. 
· Briscoe v. Reader’s Digest – RD republished a story about a truck driver named Briscoe who had been involved in a murder years after it happened; Briscoe sued for defamation and SC held that RD had defamed him bc the story was really old, not relevant, no need to tell the story.
· Is he public or private? Will argue that he is public because he was on a TV show, but this showing was what defamed him, so he is just a private figure. However, truth is a complete defense to defamation. Tv station brings an anti-SLAPP because the show was a part of public participation. Gates now needs to show that he could potentially win his defamation case.
i. Anti-SLAPP: a motion a D can bring when they are being sued for defamation based on something they’ve said or written in public. If you write or say something defamatory in public, you, the D, can bring this motion requiring the other side to prove a prima facie case before this goes forward.
· Can use Anti-SLAPP in:
i. Actions against a person
ii. Who was acting in furtherance of their 1st amendment rights;
iii. AND the issue is connected to a public issue
· Public issue: Anything legislative, judicial, or a part of any other public proceeding
· Holding: Court says no not defamation. Discovery wins bc any court record may be published (From Cox holding). Since Gates and his involvement was all in court records, DC under the Cox, can publish it any time anyway. Briscoe was before Cox. Cox overruled Briscoe. Not Defamation to publish something that was in court records. 
i. No invasion of privacy either bc no reasonable expectation of privacy bc of the court records. 
ii. No false False light: Knew or should have known it was false and would be humiliating to an RPP. But its not false. 
Anti-Slapp: how to cut down on essentially bogus defamation lawsuits, where the P is trying to bankrupt the person who criticized them. 

· S: strategic 
· L: litigation
· A: against 

· P: public 

· P: participation 

· Only works for public defamation. Such as a letter in the newspaper, or on radio, or on tv, or at a zoning committee hearing etc. If you sue the person in those scenarios saying they defamed you, where they were engaged in public participation, they can bring anti-slapp. That requires the P to bring evidence forth that shows they are likely to win. Throws out cases that are basically bogus and aimed at chilling public speech. If D brings anti-slapp and wins, P has to reimburse D any penny he spent on the lawsuit. If P wins against D’s anti-slapp the case goes forward. 

· Shively v. Bozanich: (Defamation) P was a witness against OJ Simpson. P’s ex-boyfriend told an author that P was an ex-felon that the D.A. was completely reliant upon. J publishes the book in 9/96 for publication in CA. In 10/21/96, the publication date, the book goes on sale. There is a 1-year SOL to sue for defamation. Shively buys the book on 12/96. 5/12/97 she files a notice of claim (because is suing gov’t as well, the Cop, and you have 6 mos. from time tort occurred to file this and let the party know you are planning to sue). 10/22/97 she files her lawsuit. The issue was that the SOL ran out after 1 year. 
· CA single publication rule - defamation SOL runs for one year after the first publication of the statement. Single publication rule only applies to defamation. 
· Public = when it was made available to the public.
· As long there is no change in each new edition of the book as far as the defamation language goes, only the first publication counts for the SOL. If something new is added to the defamation in a newer addition, then SOL restarts from that new date. 
· Holding: No case because SOL ran. 
· Hebrew Academy of San Francisco v. Goldman: (Defamation) D did an interview 1992 and it was published in 1993. Only 10 copies of the interview were ever published. One of them was housed in the UC Berkeley library. These libraries are open to the public but are difficult to obtain the information stored in them. In 2002, P found out that D had said really negative things about him in this book. P had a difficult time getting this information. 
· Holding: the case is thrown out under Shively single publication rule. Outside of the 1-year SOL. The book had been published more than a year prior to this lawsuit. 
SOL is based on Law of Repose: everyone even a wrongdoer, should be able to go to sleep at night. You shouldn’t be able to hold something over someone’s head forever. SOL Theory: has to be a limit on how long you have to sue because eventually evidence gets lost and memories fade. 
· Barrett v. Rosenthal: (Defamation) There’s a health food blog about Holistic medicine. Rosenthal is running this blog for Holistic Medicine. Then Barrett has his blog on traditional medicine, and he attacks the Holistic blog. Rosenthal responds by re-posting on her blog very anti-Barrett articles written on other blogs. One of the blogs says a lot of things about Barrett, such as he is a quack and a Nazi. Barrett sues Rosenthal for defamation.
· Black letter law: Internet republication privilege – whoever is an ISP, you can be sued for anything you write on the web, but you cannot be sued for anyone else’s stuff that appears on your blog/page/website. 
i. If you provide a website you cannot be sued for libel, unless YOU are the author of it. But if someone else is the author and put it on your site, or if someone else posted it on your site you cannot be successfully sued for it. 
ii. Holding: The comments about Barrett were not written by Rosenthal they were just republished onto her page. So no defamation.
· D.C. v. R.R. (Social Media Defamation/Bullying) Victim is a freshman in H.S. at a ritzy high school. The victim was a singer and made an album and he was bullied over it online, homophobic stuff, threatening stuff, extremely hateful stuff. The family of the victim calls the police and they say the kid should stop going to school in the meantime until they get to the bottom of this. The family sues when they find out who the kids are, and they sue their parents. The defense becomes the Falwell case, that they were just joking it’s a parody. School did nothing. 
· 1st Amendment does not protect threats. Two standards for joke v. threat 
i. Objective: would an RPP perceive a threat? 
· Court says if they want to use the objective standard an RPP would perceive this as dangerous, as proof the police themselves said don’t go to school. 
ii. Subjective: what was the actual intent of the speaker? 
· Court says it was to threaten not to joke

· Anti-Slapp: when someone defames you on a public issue in a public forum and the D is saying they should be protected because this is a public issue. 
i. The court says this argument doesn’t work here, the kid is not public no one knows his album. And although fbook is a public forum it is just a place of communication. 

· Holding: Courts will not let people get away with Cyber bullying. Can sue kids and parents. 1st Amendment does not protect threats. Victim wins. 
· Kowalski v. Berkeley County Schools (Social Media Defamation/Bullying) Berkeley County in WV. Go after a young girl in high school and said she had herpes. They formed a group SASH (Students against sluts and herpes), and victim said that group is a part of her name. The school district itself came down against the kids who were doing this to the victim, they suspended the kids and took away many of their privileges. The families of the punished kids sued the school district. Parents said you can’t suspend our kids without notice and hearing.
· Court says notice was in the handbook that the school gave out at the beginning of the year. As far as right to hearing, the kids admitted that they did it. It was only a 5-day suspension, they reduced it from 10 and thus it no longer required a hearing, and the kids all admitted doing it when confronted because they signed their names to the posts online. By admitting that they did it, that essentially is the hearing. Therefore, the school is within its rights to suspend the kids. They argued that the school district should not be able to govern what the kids do outside of school. The court says the law long found that there are expanded rights for schools to regulate kids if there is a finding that outside stuff is affecting students in the school. Thus, the school can impose certain rules outside of school if you are doing stuff out school that impacts school discipline. 
· Sipple v. Foundation for Nat. Progress: (Defamation) P, was a political adivsor to a large number of Republican Candidates who were big on family values. He had divorced W1 and W2 who both accused P of beating them. A far-left magazine, Mother Jones, writes an article on P’s case and uses court documents and interviews witnesses. They expose P, and W3 claims everything they wrote was false. P sued D for defamation and D filed an anti-SLAPP suit against him. Sipple argues even if he beat his wife it’s a private matter so Anti-Slapp should fail. Court says spousal abuse has become of public interest. Therefore, this falls under anti-SLAPP, and P has no case.
· Garziano v. E.l. Du Pont De Nemours & Co.(Defamation) P was fired for sexual harassment claims made by his coworker Donna. Donna quits and in her exit interview she stated that it was due to P’s sexual harassment. D then fired P to protect itself from litigation, sends out a companywide memo saying that they’ve fired P and have zero tolerance for this type of behavior. Memo said: 
“The recent sexual harassment incident which resulted in an employee’s termination has raised supervisory and employee questions about the subject. This particular incident was determined to be a serious act of employee misconduct, but in deference to the employees involved cannot be discussed in detail. However, deliberate, repeated, and unsolicited physical conduct as well as significant verbal abuse was involved in this case.”
· This bulletin was to be either distributed to or summarized for all of the employees. Court finds that Dupont by sending it to low level employees was acting in good faith, company was legitimately trying to protect itself and to establish zero tolerance on sexual harassment. Appellate court remands to trial court to find out if there was excessive publication, whether they had to tell all of their mid-level management. 
· Associational Quasi-Privilege or Common-Interest Quasi-Privilege. 
· Applies when you are dealing with people who have a common interest or associational interest. A little bit more leeway is given to speak publicly about stuff as long as it is in: 
· Good faith; AND  

· There has not been excessive publication
· It was only shared with people who need to know
· Statement is not privileged if the person could have done their duty without defaming the P
· When a party outside of the privileged group overhears:
· Was it said in a tone or circumstance where overhearing was reasonably foreseeable? If not, then safe. 
Misrepresentation/Business Fraud:
· Business Fraud Elements: 

· Intentional

· Falsehood/deception/lie

· Inducing P’s Good faith reliance 

· P actually relied to his/her detriment
· Fraud is intentional deceit (if you accidentally deceive someone, then it is not fraud)
· Fraud SOL in CA = 3 years
· Discovery Rule: the 3 years do not start to run until the victim knew or should have known about the fraud
· Fraudulent misrepresentation: 
· Tortfeasor intentionally deceives P, while knowingly having superior knowledge and they have the intent to cause the victim to act in good-faith, with detrimental reliance. 
· A claim for deceit can be brought if a statement is misrepresented, is knowingly false yet presented as true, is used to induce reliance, is justifiably relied upon, and results in damages
· Caveat Emptor: “buyer beware” aka due diligence 
· In order to win a fraud case you have to show that you at least had a fighting chance and not just have been a dope.
· Concealment 

· Intentionally deceive you to rely in good faith against your detriment. Intentionally deceive by not telling you something that there is a duty to disclose. 
· passive fraud - lying by not telling you something that I have a duty to disclose is concealment. 
· Williams v. Rank & Son Buick, Inc.: (Fraud) P bought a car that he claims D stated had AC. There was an advertisement placed a few days later, after he purchased the car, that claimed that there was AC in it. P had test driven the car for 1-1.5 hours on the day he bought it. The court said that P could have and should have seen that there was no AC in the car. The court said that Ad was run after P bought, and that P lied to the court. They said P failed to act sensibly and stated caveat emptor, that P should have been able to find out. Thus, P loses. 
· Cooper v. Jevne: (Business Fraud) Sued the architect, realtor, and the building inspectors over the poor construction of condos that Ps purchased stating that ordinary care was not taken.  Case reversed in favor of Ps. Under the CA a Realtor has a duty to disclose, anything that he or she knows that’s wrong with it. Can sue realtor for fraud, and building inspector, and architect = professional must act with the standard of professional expertise for the person in that same professional opinion
· Professional Malpractice:

· Standard of care is that of a professional expertise for the person in that same profession 
· Unless you hold yourself out as an expert (then you are holding yourself out as better than ordinary) then you are held to a higher standard. 

· Opinions:
· Cannot constitute fraud or deceit
· EXCEPTION: if a person advances an opinion in which he does not honestly or cannot reasonably believe
· Schmuck v. US: (Mail Fraud) D rolled down odometers of cars and then sold them to retailers. The retailers then sold the cars and mailed the receipt to the state office to pass the title to the new owner. Innocent mailings count and it does not have to be an essential element of the crime, just a step in the plot. Held, mail fraud charge could hold because the mailing of the pink slips were a part of the crime. For a state crime to be federalized, the mail (or wire) must be shown to be one necessary part (no matter how small) of the commission of the crime. 
· To bring a case to federal court, often a charge of mail fraud or wire fraud will be tacked onto the charges. 
· Mail fraud:
· Having devised or intending to devise a scheme to defraud; AND
· Use of the mail for the purpose of attempting to execute the scheme
· Hanberry v. Hearst Corp.: (Negligent Misrepresentation) P is suing Good Housekeeping Magazine bc they certified non-slip shoes that P bought as being “good and safe for use” and had been tested and inspected by D. P, wearing these shoes, slipped and fell on vinyl flooring in her kitchen and sustained serious injuries. D stated that they did not intentionally deceive. 
· When you tell wrong information on accident that is not a tort. Intentional misrepresentation is a tort however, its fraud/deceit. Court came up with a new tort
· Negligent Misrepresentation (primarily CA): is when someone 
· 1) represents mistaken information 
· 2) when he/she knows that they have no idea what they are talking about AND 
· 3) reliance on that lie causes damage
· Holding: D still misrepresented, but by negligence, not on purpose. By the very procedure and method used, D represented to the public that it possessed superior knowledge and special information concerning the product it endorsed. 
· Lavie v. Proctor & Gamble Co.: (False Advertising) D ran ad that said: “Aleve is gentler to the stomach lining than aspirin.” P was told by his doctor that he could not take aspirin due to his stomach condition, so when P saw this commercial, he took aleve and wound up in the hospital with internal bleeding. P sued D for false advertising. D’s defense is that this guy is dumb they didn’t say aleve was good for the stomach said it was just gentler. So, the attorney general gets involved and files amicus curae. Attorney general got permission to file the amicus. His was that the court is being asked to rule on false advertising, we would like to establish a precedent in this court that becomes law of CA, that you are liable for false advertising if it would fool the least sophisticated consumer. Court rejects that. Court goes with Reasonable consumer 
· False advertising: will be liable if it will fool a reasonable consumer. 

· One exception court will note for advertising liability, even though you’d be fooling only the least sophisticated consumers: 

· Children 

· Elderly 
· Holding: No liability for D saying it is gentler on your stomach than aspirin. 

· Bose Corp v. Consumers Union of U.S., Inc.: (Defamation) Consumer Reports published a review of the Bose loudspeaker systems where CR said that the musical instruments tended to wander “about the room.” Since corporations are people, and Bose is a public figure, actual malice would need to be shown, i.e. CR knew or should have known it was false or reckless disregard for the truth.
· Court says the writer of the article was giving an opinion and the standard for an opinion to have liability there has to be bad faith and it has to be something that no reasonable person could believe. The writer of the article believes he might have gotten it wrong but that was the way he heard it “sound wanders around the room.” 

· Can sue for defamation over an opinion only if:

· Show that it was in bad faith; AND
· It has to be an opinion that no reasonable person could believe 
· Resume cases: 

· MIT Case. She lied on resume, started as secretary works her way up becomes dean of admission. MIT finds out and says quit or be fired. 

· What can attorney do? Sue for sex discrimination. During discovery ask for all resumes from everyone at the school to show you are being treated differently. MIT knows some of these resumes aren’t going to all be clean. MIT will settle. 

· Trevor Group Case: The LA times every Sunday would list every restaurant in SoCal that was closed down from the health inspector. The Trevor Group had a standard complaint and would take that list from the Sunday times and have their secretary put in the name of all the restaurants in the complaint, and send that complaint to each restaurant and said “you committed business fraud against the people of CA” because you promised food that was safe to eat and it wasn’t and we will be suing you in the amount of X but we are willing to settle for $5,000. Usually these restaurants are mom and pop shops. There is no concept of contingency in hiring a defense lawyer. The idea was by threatening a lot of mom and pop restaurants owned by people who are not necessarily from the US, that they could easily get this money out of these people. And they were easily getting this money from people. The Orange County register broke the story, and the AG of California took on the case and sued the Trevor Group for business fraud. 
· CA Business and Professions Code Section 17200 “Unfair Business Practices Act”: deals specifically with practices that are unfair, deceptive and unlawful. 
· Someone can sue when someone else engages in an unfair, illegal, or deceptive business practice
· Says that every citizen of the US is a deputy atty general. Everyone has the authority under 17200 to bring lawsuits. Policy is bc the atty general cannot know of every 17200 violation in CA. Called a representative action. You are suing representing all people in CA who have been similarly cheated. 
· 4 year SOL 
· Since it easier to bring this lawsuit, you cannot sue for punitive damages. Can only sue for disgorgement, for equitable relief. 
· Disgorgement = whatever ill-gotten gains you got from these bad business practices you have to give them back to the people they were taken from. 
· Problem with this is finding everyone the money should go back to. So, courts sometimes say you have to disgorge the money, but we cannot figure out everyone you got money from, so they fashion some type of equitable remedy for the extra money to some type of relevant charity. 
· Prop 65: Have to notify consumers of dangerous chemicals. 
· §17500 - same standard, but for False Advertising
· Holding: Atty general sues the Trevor Law group under 17200. State of CA won and all the lawyers were disbarred and all the money they took in had to be given back to as many restaurant owners as they could find and rest was given to a related charity. 
· Korea Supply Co. v. Lockheed Martin Corp.: (Intentional Interference with a Prospective Contract) Korea Supply (Canada) and Lockheed Martin (USA) were in competition to get the bid to be the weapons makers for South Korean Company. Lockheed gets the bid even though Korea’s bid cost 30 million less than the Lockheed bid and Korea’s material was better, and the South Koreans knew this. Korea Supply does some investigating and finds out that Lockheed won the bid because of their saleswoman who supposedly bribed many South Korean officials with sex, money, and drugs. So, Korea Supply sues Lockheed under 17200 and interference of prospective contract. Court says you can sue under 17200 but you won’t recover anything, because can only get disgorgement and here that would only be giving the money back to South Korea. They need to show an additional separate wrong or tort to get win on interference with prospective contract; here there are two the bribery and the prostitution. Either one alone constitutes a separate wrong. 
· Tort of Business Interference: When C knows A has contract with B, and C, purposely with knowledge of the K, sabotages the K or agreement to destroy that business relationship.
· Elements: 

· C knew that A&B had a contract/agreement

· C purposely sabotages the K or agreement to destroy that business relationship.

· You aren’t even trying to get the business yourself you are just looking to sabotage their business. But has to be aware they are sabotaging the relationship. 
· Can sue for value of the loss business and punitive damages 
· Related Tort: Interference with Prospective Business: A and B do not have the deal done yet but are in process of making a deal, are negotiating, C finds out, and purposely with knowledge, busts up/sabotages the deal. 
· Elements: 
· C knew that A&B were in a prospective deal
· Economic relationship with probability of future existed

· C knew or should have known

· C broke it up
· C’s acts were to intentionally disrupt K or knew that disruption was likely to occur

· Actual disruption of the relationship
· Economic harm to A
· And in doing so C also committed a separate wrong in addition to breaking up the deal. (a tort, violation of a law, violation of a regulation, something).
· Have to show that C knew that A and B were in a prospective deal and C broke it up, and in doing it C also committed a separate wrong (such as violation of ordinance or statute)/tort (related) in addition to breaking up the deal. 
· To create liability with puni damages have to say not only did you break up this deal, but you committed an additional tort. 
· Texas Beef Group v. Winfrey: (Defamation) Oprah had someone on her show to talk about Mad Cow disease. One of the people on the show questioned whether US beef would be safe (even though the disease was only in the UK) and US beef sales fell massively. Beef industry sued under the tort of defamation perishable foods. 
· Holding: the court determined that 1) cows (beef) are not perishable foods. Can wait to kill the cattle and also meat can be frozen. 2) Oprah had a balanced show, she had someone who was pro beef and anti-beef. She didn’t say don’t buy meat. 3) To sue for defamation, it must be of and concerning the plaintiff/target. Need standing to sue for defamation. You must have been defamed yourself. Someone talking about beef is not defaming the Texas longshoreman beef group. 
· In Europe, there are group libel/defamation laws, but not here
· Trade defamation/Defamation of perishable foods. If there is scare sent out about a certain food, but it is false, the industry can correct the mistake in the public, but this takes time. For many perishable foods, like oranges, that is the entire perishable food season. Could use a year’s income and wipe out a part of the state’s economy. 
· Trade defamation 

· False scare 

· Stated publicly about a perishable food

· And that falsehood that was circulated publicly led to damages in that perishable’s food industry. 
Balboa Island Inn v. Lemen: (Defamation) Lemen is videotaping people coming in and out of the Inn and starts yelling at people entering the Inn saying that there are drugs and prostitution in the Inn among other things. Inn wants an injunction to stop her from saying these things. 
· No prior restraint: Courts do not have the authority to stop someone from saying or writing something before they say or write it. Cannot restrain BEFORE they do it. All you can do is wait and then can only sue for defamation/libel/slander after the fact. 

· Court says Balboa previously had a lawsuit with Lemen and certain of those comments were found to be defamatory. Since there was a previous lawsuit where there was defamation, the court will issue a partial restraining order to stop her from saying things that have already been found to be defamatory from the prior proceeding. But as to the other things, they cannot be restrained because they were not previously found by a judge and jury to be defamatory. 
· Held, you are not allowed to restrain someone before hand for saying something, UNLESS they have already been found guilty of defamation by a court or trial. (bc it has been found as a matter of law to be forbidden speech) 
In re Blockbuster: (Fraud) D issued a report that they were going to do better sales when DVDs came out. They thought they were on top of this curve this new technology. They gave favorable public reports that turned out to be wrong. People who lost money in stock sued them for fraud. P’s sued claiming that the financial information for D should have included this marketing scheme. D used forward-looking statements. 
· Securities fraud is a tort where you claim that a company committed fraud by convincing you that they are doing well when they are really doing badly, or they are going to do well in the future.
· Held, P did not prove that D’s financial statements were false. Could not bring the PSLRA claim. 
· PSLRA. Private Securities Litigation Reform Act.  If someone wants to sue for Securities fraud, their complaint has to specifically state particularity (specificity). Can’t just say that since stock went down, the company lied. You have to be specific about the lie. And you have to say that the company lied with Scienter (knew they were lying). You cannot sue a co. simply because your stock went down and by just saying that they committed fraud.
· PSLRA Elements: to sue for securities fraud, in complaint you must plead:
· Specificity

· Have to state with particularity what the lie was. 
· Scienter

· Have to say that the company lied with Scienter (knew they were lying).

· Materiality 
· the lie was what caused you to by the stock or sell it. The lie was material.  
· Reliance on the lie in good faith. 

· Proximate cause 
· (it was foreseeable to the company that there would be a disaster). 
· Duty to Disclose: 

· There is always a duty to disclose your foreseeable economic downfalls in public companies
· Defense: companies should speak with caution when they issue their reports. “Bespeak caution.” List everything that could go wrong that could affect the prices. 
· PSLRA allows (without fear of lawsuit):
· Bespeak caution: X (catastrophe) could happen in the future
· “Forward-looking” statements: these things could happen or may happen and must have a cautionary statement identifying factors that could alter future results
· Forward-looking statement: Statements containing a projection of revenues, income, or earnings per share; statements of the plans and objectives of management for future operations; and statements of future economic performance. 
· Cautionary language: must identify important factors that could cause actual results to differ materially from those in the forward-looking statement 
· Bily v. Arthur Young Co.: (Stock or Shareholder Fraud) An accountant stated that Company was economically fine. After the report was released several people invested in the Company. Company then went bankrupt (were selling A, which did really well, then started selling the upgrade, B, but B did not do as well) and the investors lost all their money. The investors stated that they relied on the accountant’s report, which falsely stated that the Company was doing fine, when they were actually -$3 million. The accountants say the company’s numbers were accurate and they are not in the business of predicting future success of businesses. The accountants did not have a duty of care to the shareholders.
· Court says there needs to be an end to making accountants the scape goats every time someone loses money. They create 3 standards for accountants.  
· General Duty of Care: accounting firms owe a general duty of care to the people who hired them (can be sued for: ordinary negligence, neg misrepresentation, or intentional fraud)
· Ordinary Negligence: simple human error without bad intent or misrepresentation
· Only people who hired the firm can sue them for this. 

· No 3rd parties can sue a firm for this. 

· Negligent (or fraudulent) Misrepresentation: (accountants don’t deliberately lie, but its where the CPA has no idea about the numbers and just says sure these numbers are fine)
· People who hired the firm AND known 3rd parties can sue

· Known 3rd parties (banks) = it is foreseeable to the CPA that the 3rd party was relying on their certification. 

· Example: a co is certified by an accountant and a bank loans money to the co and the certification was not accurate, the bank can sue IF the accountant committed negligent misrepresentation 
· Intentional Fraud: Intentionally deceit 
· The firm that hired, known 3rd parties (banks), and Reasonably foreseeable 3rd parties (stockholders) can now all sue. 
· Known 3rd parties 
· The co.
· Reasonably foreseeable 3rd parties (stockholders)
· GAAP: Generally accepted accounting principles
: Generally accepting auditing standards
· SEC (securities exchange commission): SEA (securities exchange act):
· Every public corporation (big co. selling shares to public) then you are required to issue statements 4 times a year to see how the company is doing to inform the public on how the co. is doing. 
· Public co. must hire a professional and independent accounting firm to review and certify the economic information that the co. is releasing. However, the accountants are contract hungry, so they may want to appease the co.
· Reeves v. Hanlon: (Interference with Contractual Relations) D’s were attorneys for Ps. D’s quit with no warning, destroyed documents of their clients, took clients with them, and took other lawyers, and secretaries with them. D’s did not leave any information behind regarding where they were on certain cases or with certain clients. The secretaries that left were at-will employees. P sues Ds for business interreference for stealing their clients and for interference with prospective economic contract/relationship for taking the secretaries. 
· Held, there was intentional interference with contracts: 

· The lawyers had a contract with the client and the D broke the contract and interfered to steal away the clients. 
· Held, D’s tortiously interfered with contractual relations with P’s at-will employees. 
· The secretaries were at-will employees and interfering with them was interference with prospective contracts, because every day they showed up to work created a new contract. This tort requires a showing of a second independent wrong against the plaintiff that was somehow related to the breaking up of the contract (here, they damaged computers, lied to the banks by showing clients they didn’t actually have, etc.)
· Environmental Planning & Information Council v. Superior Court: (Intentional Interference with a Contract/Economic Advantage) D is a non-profit group that focuses on environmental concerns. P is a free newspaper that makes its money off of advertisements. P had not been publishing articles that align with D’s ideals, so D published a pamphlet that recommended that people, who have ideals that align with D, should do things like: write a letter to the editor, research the content of P’s articles, boycott the advertisers. P sued D for interfering with a contract for disrupting the advertisers. D stated that they had 1st Amend protections. Held, You CAN do a secondary boycott under the 1st Amendment but only for political reasons, not personal reasons. 
· Secondary boycott (illegal): Boycotter goes to a 3rd party and requests that 3rd party does not do business with the Boycotted Company, and the 3rd party refuses, the Boycotter then boycotts the 3rd party. 
· Ex: Prof wants to induce boycott against Vista Ford, he is allowed too. Say he finds out Vista ford is going to have their annual xmas party at the Marriot Hotel. So prof goes to Marriot and says do not do business with Vista Ford. Marriot says sorry we are just a hotel, they are having a party. So Prof says, if you don’t cancel xmas party, well do a strike/boycott against this hotel. Prof has no issue with this hotel but he is striking them for doing business with vista ford, which is secondary is illegal. 
· EXCEPTION: if the boycott is in pursuit of something that is protected by the 1st Amendment (1st Amend is a complete defense)
· Younger v. Solomon: (Abuse of Process) Ambulance chaser lawyer, Yonger, had represented a client (J). J then decided to sue A for malpractice and hired lawyer Solomon. Solomon then decided to file a complaint with the Bar against Younger, saying A is unethical. When a lawyer files a complaint against another lawyer the Rule is you cannot talk about it to anyone outside of the bar. But Solomon wants to tell people about the complaint. So, in a litigation he is involved in, he sends out interrogatories, and in one interrogatory he attaches the complaint to the state bar and says, “do you agree with attachment 4.” He will have people read with the complaint that he’s not supposed to share by attaching it to a rog. Younger sues Solomon for an abuse of process saying you used rog in a roundabout way to publicize the complaint. The court holds for Younger that Solomon abused process by using rog in a way its not meant to be used. 
· Process: refers to procedure. Every type of procedure used in litigation is a form of process.
· Abuse of process: A procedure must only be used in the way that the state bar or lawmakers intended for it to be used. Cannot abuse process and use it in a manner different than how it is meant to be use. Any time a lawyer uses a tool in a way it’s not meant to be used they are abusing process. 

· Zamos v. Stroud: (Malicious Prosecution) A client (C) had lawyer A for a bankruptcy case. They settled that case. C claimed that A lied to her about the terms of the settlement, but court records showed that C was actually the one lying. B, C’s new lawyer, did NOT drop the case against A after finding out that C had lied. if they find out that the case is bogus, then they need to drop the case, or the lawyer can be sued. 
· Malicious prosecution: a lawyer brings a case and continues the case, while knowing or after finding out that there are no grounds for the lawsuit. Have to throw the case out if it is bologna. If keep prosecuting it then it is malicious prosecution.  
· Take a case in good faith, but after like a year in the case you find out the case is dishonest. Used to be that once you took a case in good faith you could keep taking it to the end because if you figured out it’s a fraud the jury must realize or other side will get you to get out of this case bc you’ve already spent money. But after this Zamos holding, NOW if you find out in middle of a case you are dealing with a fraud you have to get out right away. 
Final Exam 
A. 2.5 hours – all essay 

B. 19,800 characters limit 

C. Narrative like midterm – key is issue spotting. Analyze the issues with the black letter law, lay out the black letter law. Be sensitive to the facts of the hypo. Analyze it. Give back and forth, on the hand it could seem like this, other side might say this. Cite cases can use one case name. Compare and contrast the cases. 

a. Ex from midterm: they gave her a key so no one else can sneak in and read her scrip so reasonable expectation of privacy? But every day the garbage is emptied in the office, so obviously the company comes into the room, maybe no expectation of privacy. So analyze/compare and contrast. 

b. Use tentative language. Can come out either so use terms like “it seems” “it is likely” “it is probable” “it is possible”

D. He will attach the syllabus to the exam so we can remember case names. 

E. This exam asks to write a memo not a brief. Looking for balanced neutral analysis. 

F. Don’t bother with memo formalities – just jump right in. Try not to repeat. 

1

