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I. Overview of Remedies
A. Equitable Remedies

· Concept: Stop someone from doing something or order someone to do something

· Looks forward (avoid future harm/damages)

· Available from court sitting in equity 

· No trial by jury available 

· P cannot seek an equitable remedy if the legal remedy is adequate 

· Purpose: Related to fairness, as opposed to actual monetary damages suffered as a result of a breach

· Types: Injunctive Relief, Specific Performance

B. Legal Remedies (Damages)
· Concept: Allow the non-breaching party to recover monetary damages
· Looks backwards (compensate past wrongs)
· Trial by jury available
· Purpose: To compensate the non-breaching party for the harm that has been done to the non-breaching party

· Put non-breaching party in position as if harm had not occurred to the extent that money can do that
· Requirements

· Damages must be proven with reasonable certainty

· Future damages must be proven with reasonable foreseeability 
· Strategy: If hard to meet these, then worth to turn to equitable remedies
Side Note: Strategy & Conflict between Equitable and Legal Remedies

· Strategy: Always start with legal remedies and then turn to equitable ones if legal remedies not adequate
· Problem: Non-Breaching Party seeking both equitable and legal remedies

· Solution: Bi-Furcate trial between judge and jury

· Federal Courts

· 7th Amendment does not apply to States, hence why different outcomes

· #1: Jury goes first – decides contested issues of facts (substantive law) and decides over legal damages 

· #2: Judge goes second – is bound by the jury’s findings on the facts and decides over equitable relief

· California

· #1: Judge goes first – decides on issues of facts and equitable damages

· #2: Jury goes second – Jury is bound by judge’s findings
· Other States

· Equitable Cleanup Doctrine: If the equitable remedies dominate, then the judge decides over EVERYTHING, even the legal damages and there is no jury
C. Restitution

· Concept: Not compensation for what P lost, but what D unjustly gained 
· Purpose: Restore property to its rightful owner by returning Plaintiff to a position held before a wrong OR to disgorge from Defendant any unjust enrichment occasioned by the wrong to Plaintiff
D. Declaratory Relief 

· Concept: Statuary relief

· Purpose: Obtain a declaration of rights to legal relations between parties

· Nominal Damages: Form of D.R.

· P can establish a substantive claim but no damages 
II. Injunctions

A. Permanent Injunction

· Purpose: A (preventive) injunction is a court order designed to avoid future harm to a plaintiff by controlling a defendant’s behavior

· Note: No Jury

· Court granting the injunction continued to monitor it 

· Appealable 
· Timeline: TRO – Preliminary Injunction – Trial Permanent Injunct=ion
· Requirements
(1) Actual success on the merits of the underlying claim

i.e., normally assumed 

(2) Inadequate legal remedy

(3) Irreparable harm

i.e., harm is serious, not trivial 
(4) Balance of hardships between the parties favors grant of injunction

i.e., hardship to the moving party if it’s not granted vs. hardship to non-moving party if it’s granted 

(5) Public interest does not disfavor grant  

· Requirement 2: Inadequacy of Remedy at Law

· Considerations: Would Defendant’s behavior change, if legal damages would be granted? If not, and Defendant would continue his behavior, then Injunctive Relief likely to remedy situation
· Checkpoint: Has Defendant been asked previously to change behavior but did not? Indication that injunction is needed
· Punitive damages are not factored into this analysis b/c they are discretionary 
· Courts prefer legal damages over injunctions b/c once an injunction has been issued, the court is tied up to administer the injunction until the harm has been cured 

· Reasons Why Inadequate 

· Money will not cure the problem, i.e. legal damages

· Damage is too uncertain to quantify

· Ongoing harm

· Case Thurston Enterprises v. Baldi (inadequacy of damages)
· Essential Facts: Baldi granted Thurston an easement to use. Thurston bought land from Baldi to build a lot. Thurston used a truck to drive on easement. Trucks destroyed the pavement and caused deep roots on the easements.

· Holding: Injunction should not have been granted b/c money damages can cure this issue, i.e. the damages to the pavement and easement are not speculative and can be fixed. 

· Hypo: The Borrowed Parking Lot (injunction for trespass) 
· Essential Facts: D has instructed his employees to park on P’s lot, which P does not use. P learns later about this. D offers now a parking rate to P, but P rejects.

· Solution: Injunction is appropriate as this is a continuing trespass. Also, consider that after P asked D to stop conduct, D would not stop it and continued to use the lot. 

· Case Wheelock v. Nooan (Injunction propert when D previously asked to change conduct, but did not)
· Essential Facts: D via a license was allowed to place a few rocks on P’s land. Later, there were huge quantities of rocks. Although Plaintiff order Defendant to remove them, Defendant refused.
· Holding: Injunction proper remedy b/c continuing trespass. Fact that Defendant was previously asked to remove rocks but did not remove indicates that behavior will not change w/ legal damages. 
Also, problem with legal damages would be removal of rocks. 

· Requirement 3: Irreparable Harm
· Significance: The harm is not trivial, but serious
· Case K-Mart v. Oriental Plaza (irreparable harm)
· Essential Facts: Tenant K-Mart sued Defendant b/c Defendant 
breached the lease agreement, by building a parking lot that obstructed the presence of the K-Mart store.

· Holding: Injunction is proper as harm irreparable. K-Mart cannot recoup the goodwill caused by the visual obstruction of the lot. Sales were not just harmed, but the uniform look of the store was affected. It matters that Defendant was willing to breach the lease agreement as that shows they are capable to do more harm. Harming a goodwill, like harming a reputation, cannot be cured w/ legal damages.

· Hypo: The Wandering Golf Balls

· Facts: P bought a house next to a golf course. The golf course has one course that is next to the house. Golf balls occasionally land on P’s property. Can P seek an injunction to require relocation of that specific course?

· Solution: Balancing the hardships – Plaintiff = serious harm may occur if the ball hits someone or destroys property; plants may be destroyed; interference w/ quiet enjoyment vs. Defendant = this happens only occasionally, not frequently; scope of the injunction may be too broad and relocation may be too expensive. Hayden says the real issue is how often does this happen – if not frequent, harder for P to get injunctive relief. 

· Case Muehlman v. Keilamn (serious harm to health)
· Essential Facts: Plaintiff claimed that Defendant was running an engine at night which caused them not to sleep and thereby suffer health issues and not enjoy the property anymore.

· Holding: Plaintiff was able to prove great damages b/c Plaintiff was deprived of sleep which can turn into health issues. Also, evidence present on substantial lack of enjoyment of property. Money damages cannot cure these problems. Also, legal remedies would be speculative which proves inadequacy of remedies. Finally, balancing the hardships proves that Defendant would be not harmed by having to delay the start of his work. 
· Requirement 4: Balancing Interests/Hardships

· Concept: The judge weighs how much the Plaintiff would benefit from the injunction against the burden to the Defendant
· After Plaintiff shows irreparable harm from D’s conduct, D may show the harm that would be caused by an order to change the conduct

· Case Triplett v. Beuckman (hardship to P greater than burden to D)
· Essential Facts: P granted D an easement by virtue of a bridge. The bridge had to be repaired, but D removed it and installed a new access way. P claims that the access way depreciated their property and caused them delays in accessing the property.

· Holding: Injunctive relief proper. D was not allowed to alter the easement. He had a duty to maintain. Hardship to P great b/c it depreciated their property and they have a harder time getting to their property.

· Limiting Defendant’s First Amendment Right: Freedom of Speech

· Balance of hardship with restricting a Defendant’s First 

Amendment Freedom of Speech Right is on D’s side. SCOTUS says too overbroad.

· Case Galella v. Onassis (injunction & first amendment rights)
· Essential Facts: Jackie Kennedy was followed around every day for 10 years by Defendant who took pictures of her and her kids. Lower Court granted injunctive relief.
· Holding: Higher Court agreed that injunctive relief was proper remedy b/c there was no adequate legal remedy: (1) the recurrent nature of Kennedy’s invasion, (2) the imminent threat of continued emotional and physical trauma, (3) difficulty evaluating the injury. However, the Court modified the order b/c the original order barred D from taking any pictures. Original order caused greater hardship to D b/c it limited his earning power. Also, D is protected by the 1st amendment. Thus, Court limited scope of injunctive order, e.g. set certain limits to D approaching Kennedy. Also, an injunction cannot be vague but has to be precise to be followed.
· Case eBay v. MercExchange (each injunction case needs own analysis)
· Essential Facts: MercExchange filed a patent infringement suit against eBay. Also, sought injunctive relief. District Court found that patent infridgment suit valid, but denied injunctive relief.

· Holding: Court remanded case to District Court, holding that even in a patent infringement case, the proper analysis of whether an injunction can be granted is to apply the 5-factor test. Court emphasized that there is no class of cases where you can generalize and say that an injunction either should or should not issue. There is no categorical group. Every case considered on its own.

· Requirement 5: Public Interest and Tribunal Integrity
· Significance: This element does not consider the hardships of the parties. Rather, it considers the hardship on the public. Also, considers if equitable relief would threaten the integrity of the court because it would be impossible to enforce or unlikely to be enforced. 

· Case Graham v. Cirrocco (public affected by non-compete)
· Essential Facts: P, a doctor, had left D, medical group’s office, and D enforced a non-compete clause, restricting P to open office within 25-mile radius of D’s office and soliciting its clients. P argued against public policy b/c only limited number of doctors in 

that area.

· Holding: Court modified the radius. Reasoned that limitation of number of surgeons within the area threatens public welfare. It would limit public access to the surgeons and there was a need for doctors. 

· Case Harrison v. Indiana Auto Shredders Co. (economic harm to public)
· Essential Facts: A company’s recycling and shredding plant caused dust and noise and allegedly violated local air pollution ordinance. P sought injunction on the basis of nuisance theory.
· Holding: Court did not grant injunction. In considering the public interest/tribunal integrity factor, court reasoned that company cannot be shut down b/c (1) it employs a number of people (order would impose economic losses), (2) is legal, (3) follows zoning order (note: in CA if you follow zoning order you cannot be enjoined thus impossible to grant injunction), and (4) was doing something positive for the environment by recycling cars (if enjoined you would have junk cars). Court allowed D time b/c a new business to correct the issues b/c based on technical advancements.  

· Issue: Zoning Orders

· Zoning order may affect grant of injunctive relief. Some 
jurisdictions have anti-injunction acts, which do not end the court’s power, but court has to exercise discretion. In Harrison, this was considered b/c nuisance not enough to go against zoning order. 

· Issue: Prediction & Future Harm

· Courts will not issue an injunction based on speculation that something MAY occur 

· Nuisance & Injunction

· Typically, remedy is injunction

· However, courts consider economic hardship and potential cure when businesses involved 

· Case Spur v. Del E. Webb (combo of business and nuisance issue)
· Essential Facts: Defendant owned cattle feedlots prior to the construction of plaintiff's nearby residential development. Plaintiff sued defendant, claiming that the feedlots were a public nuisance because of the flies and odor that drifted toward the development. 
· Holding: Court granted injunction finding that this is both a public and private nuisance. However, Defendant can ask to be indemnified by Plaintiff for the costs of shutting down or moving their business. Note: This indemnification issue is often seen in business feat. nuisance cases. 

· Case Boomer v. Atlantic Cement Company (allow D time to cure)
· Essential Facts: Single Plaintiff is seeking an injunction against Defendant for operating a cement plant that causes dirt, smoke, and vibration

· Holding: Court considered two solutions (1) granting an injunction, but postpone effects subject to development of technology that could cure issue in 18 months, or (2) have D pay permanent damages for past and future conduct that caused and will cause damage to P’s property, but D can continue operation. Court applied option #2 because it was speculative if D could come up with technology and it wanted to see what it can do to avoid economic hardship, especially since only one Plaintiff complained.

· Hypo: The Encroachment 

· Facts: D purchased land and wants to build a house. Yet, six inches of that house extend to land of P. P does not use lot. D is willing to pay P, but P is asking for a crazy amount. Injunction possible? What if D had made an innocent mistake?

· Solution: Damages would be an inadequate remedy here b/c it won’t fix the issue and land is a unique matter. Point here is to build a house. Issue may turn on intentional vs. innocent encroachment – if intentional, court may grant P’s injunction; if innocent, courts in many jurisdiction will order a conveyance of the land necessary to remove the encroachment if the encroacher did not know about this. However, this is only done if the encroachment is not significant in size. 

· Case United States v. Oakland Cannabis Buyer’s Cooperative

· Essential Facts:  Defendant asked court to consider public interest factor in granting an injunction against enforcing the Controlled Substances Act in California.
· Holding: The public interest factor was already considered when Congress enacted the statute. Thus, Court is not able to reconsider this issue. With statutes, you cannot ask the court to reconsider public or private factors as outside their powers, as done by Congress. 
B. Interlocutory Injunctions: TROs and Preliminary Injunctions 

1. Overview

· Definition: Expedited relief for a short term that a court may give before a final adjudication of a case on the merits, i.e. until granting Permanent Injunction 
· Purpose: Protect Plaintiff’s interest in time from when TRO granted to when Permanent Injunction granted

· Preserve status quo

· Difference between TRO and Preliminary Injunction 

· TRO: limited to only 14 days and can last longer if extension is granted (until P.I. ruling done)

· Goal is that TRO will quickly turn into a P.I.

· TRO not appealable 

· More urgent matter

· P.I.: is appealable and comes after TRO

· De Novo Review: After preliminary injunction granted by District Court, Court of Appeals will determine if District Court applied the wrong legal standard, misapplied the correct legal standard, or relied on errenous findings of fact
· Has a mini-trial

· Both are granted before the case is even heard on its merits

· Plaintiff must show a strong case of necessity 

· P must pay D for losses sustained if ends up losing on merits
2. The Traditional Test 
· Element #1: Substantial likelihood of success on the merits of the underlying substantive claim 
· Standard: More likely than not

· Element #2: Moving party will suffer irreparable harm unless the injunction issues
· Three Factors

(1) Inadequate legal remedy

(2) Serious, not trivial, harm

(3) Imminent harm (emergency)

· Element #3: Balance of hardship favors granting the P.I. 

· Threatened injury to the moving party outweighs the injury that the issuance would cause to the opposing party

· Always consider hardship for both sides

· Element #4: Public interest favors granting P.I.

· The effects, if any, the grant or denial of the injunctive relief would have on non-parties

· Note: If each side has a public interest and there is a tie, this element does not disfavor granting the P.I.

· Case Ride of Ducks v. Duck Boat (P met elements of traditional test)
· Essential Facts: Plaintiff operates a business for tourists where they ride boats on a river. They cross a ramp for it. Plaintiff has exclusive license. Defendant suddenly operates similar business. Plaintiff seeks preliminary injunction to stop Defendant, but ultimately wants permanent injunction.

· Holding: Court granted Injunction. First step was to ask immediately for TRO and Preliminary Injunction. Applying traditional four-factor test: (1) Plaintiff likely to succeed on the merits (trespass) b/c Defendant knew that Plaintiff had an exclusive license and Defendant simply intended to deprive Plaintiff of that right. Also, Plaintiff would lose clients if they shared ramp; (2) Plaintiff would lose market shares and thereby suffer irreparable harm; (3) for the hardship element, Defendant has brought this upon themselves; (4) the public has a strong interest in seeing that contract and property rights are respected 
· Case Narraganset Indian Tribe v. Guilbert (failure to prove irreparable harm)
· Essential Facts: Defendant had purchased lot from Plaintiff for construction of private residence. Defendant has already made significant transformation of the land by cutting trees and more. Plaintiff suddenly claimed that the construction encroaches on the Reservation in various ways.

· Holding: Injunction was not granted. Plaintiff failed to prove that completion would cause further irreparable harm given that there already had been a significant transformation of the land.

· Issue: Inability to wait for monetary relief may in rare cases constitute irreparable harm

· Example: Plaintiff proved that getting monetary relief until the end of trial would take too long and cause great harm thereby proving irreparable harm 

· Case Gonzalez v. O’Centro (Statute changes application of Element #1)
· Essential Facts: Plaintiff, a religious organization, imported hallucinating tea which the US Customs seized. The Gov’t, Defendant, argued that the drug is regulated under the Controlled Substance Act. Plaintiff immediately sought a preliminary injunction, relying on the Religious Freedom Act and claiming the tea is part of their religious practices. Gov’t argued that in considering the public’s interests, they wanted to protect the organization’s members health and safety, prevent the tea to be used recreationally, and comply with a UN ordinance. Yet, district court found that public interests were balanced btw/ parties and granted injunction. 
· Holding: SCOTUS review – unique to the Religious Freedom Act the Plaintiff does not have to prove Element #1. Rather, Plaintiff must show that the Defendant will not be able to raise an affirmative defense. However, with this, the burden shifts to the Defendant to show that it has an affirmative defense, i.e. can win the case. Here, the gov’t was not able to win on this burden-shifting test. Thus, injunction granted. (note: this is very specific to this statute only) 
· Case Tom Dohery v. Saban (irreparable harm via unique economic opportunity)
· Essential Facts: Defendant asked Plaintiff for right to produce books on Power Rangers. Later, Defendant entered into contracts w/ other publishers. Plaintiff sought injunctive relief b/c Power Rangers represented good opportunity.

· Holding: Court focused on element of proof of irreparable harm. Court explained that the harm cannot be remote or speculative, but must be actual and imminent. There must be a threatened imminent loss that will be hard to quantify during trial. Loss of profits are speculative. Here, court held that injunction was proper because Plaintiff argues that it is essential to have that one product and its loss will cause destruction to its business. Opportunity of Power Rangers publications beyond reasonable calculations and a wholly unique opportunity. Plaintiff was able to meet standard, making a clear showing that the unpublished product will be a truly unique opportunity. Having exclusive license, Plaintiff can make a fortune. 

· Issue: Business opportunities & Irreparable Harm

· Plaintiff must show a loss beyond economic loss that would be compensable with damages, i.e. unique opportunity 

· Case Classic Supply v. Mitsubishi (P was not major supplier)
· Essential Facts: Plaintiff, distributor, sought injunctive relief to compel Defendant, Mitsubishi, to continue using it as a distributor.
· Holding: Plaintiff failed to show that terminated supply arrangement may create irreparable harm. The supplier, Mitsubishi, unlike in the Saban case was not the major supplier, thereby no unique business opportunity argument.

· Case Cassim v. Bowen (doctor’s reputation vs. harm to public health)
· Essential Facts: Plaintiff, a physician, sued Defendant, Secretary of Health and Human Services, seeking a preliminary injunction barring Defendant from suspending Cassim from Medicare and publishing notice of Cassim’s suspension in a local newspaper without first granting him a full evidentiary hearing. Defendant opposed the preliminary injunction, arguing that the ground for Cassim’s suspension was that he allegedly performed unnecessary surgery on elderly patients, endangering their health.
· Holding: Court did not grant preliminary injunction. Considering hardships, as to Plaintiff, there would be damage to his reputation and career; while Gov’t considered harm to patients’ health. This also met the public interest element. Also, Plaintiff could use appeal to overturn injunction and get back to work while you cannot bring a dead patient alive. 
3. The Alternative Test

· Concept: Sliding scale approach that applies only to interlocutory orders
· Elements #2 and #4 from traditional test have to be satisfied

· Element #1 and #3 slide with each other, i.e. easier for moving party when #1 is not to his/her favor, but #3 is

· Element #1: requires either a serious question on the merits OR very strong likelihood of success on the merits

· The lowest #1 can go is to a serious question raised by the case such as that the case can at least be adjudicated

· 7th circuit says has to be just a plausible claim

· Element #3: Balance of hardship must tip SHARPLY in moving party’s favor

· Strategy: Resort to this test when in doubt about meeting element #1 in the traditional test b/c with this test merely need to show a serious question

· 7th Circuit: If you are high on the merits, but low on the balance, they you also win (not very common within existing case law)

· Case Turnell v. Centimark Corp. (illustrates how #3 was in favor of P)
· Essential Facts: Plaintiff, former employee of Defendant, went to work for a competitor. Defendant enforced non-compete clause in Plaintiff’s K.

· Holding: The District Court found that the non-compete clause in the K was too broad and limited its application. At trial, issue of irreparable harm will stand which Plaintiff has to prove to overturn preliminary injunction. Defendant can show by showing that clients will leave.

· Case Winter v. Natural Resources Defense Counsel (proof of harm needed)
· Essential Facts: Environment group sought preliminary injunction against the Gov’t for stopping the navy to conduct practice operations in the sea b/c there is a possibility of irreparable harm to marine mammals.

· Holding: To get a preliminary injunction, Plaintiff CANNOT MERELY show the possibility of irreparable harm, but must show that its’ is LIKELY to suffer irreparable harm. Also, public interest factor favored not granting the injunctive relief due to national security matters.  

· Hypo: The Threatened Landmark (application of both tests)
· Facts: Plaintiff, Town, learns that Defendant, who owns a historical, but unused landmark, wants to tear it down for maintenance and costs reasons. Town declares it a landmark, which would protect it from a tear down. However, D’s lawyer says that may not be even enforceable. Can Plaintiff seek an injunction?

· Solution: The fact that lawyer says the ordinance may not be enforceable tells you that the merits of the underlying case may be weak, thereby prompting to rely on the Alternative Sliding Scale test. 

· TRO issue – you need it fast

· Element #2, i.e. “moving party will suffer irreparable harm unless the injunction issues” = the demolition cannot be undone, thereby money damages won’t cure. The building has sentimental value. The harm is not trivial but serious b/c once torn down building and history gone with it. There is also exigency support for TRO b/c D wants to quickly destroy it.

· Element #4, i.e. “public interest” = to adjudicate on the merits, the building has to stand or else court has nothing in its power to adjudicate; also sentimental value of building to public and generations to come

· Element #3, i.e. “balance of hardships to the parties” = If TRO does not get issued, the building will be gone. The hardship to P is the loss of the building which is great, while to D it would be just having to wait until a full hearing. D may argue that for the waiting period they may incur maintenance cost, but that’s only 14 days. Also, hardship to P is inability to even litigate this case once building is demolished. Under Alternative sliding scale test, balance of hardships tips strongly in favor of P. 
· Element #1, i.e. “merits of the case” = For Alternative sliding scale test, the 9th circuit wants a serious question to be raised, while the 7th circuit wants a plausible claim to be raised. Issue here is that with the ordinance, there is only a 5% chance to win. 5% may be enough in the 7th circuit. For 9th circuit, could argue sentimental, historic, and economic value to town (tourism). 

C. Procedural Requirements for TROs

· General Notes
· Requirements to get a TRO ex-parte w/o hearing

· Attorney must show that efforts were made to contact Defendant and either

· (1) Identity of the adverse party is unknown, or the party cannot be located in time for a hearing

· (2) Plaintiff would face so irreparable harm that it would be improper to wait until the Defendant was notified and given an opportunity to be heard

· (3) Case falls within narrow band of cases where notice to Defendant would undermine Plaintiff’s action

· Cases involving violence such as domestic violence 

· Exigent circumstances where evidence may be destroyed 

· TRO order lasts 14 days and if issued without notice, then hearing on Preliminary Injunction must be scheduled ASAP

· Preliminary Injunction is in effect until the end of trial on the merits of the case

· If TRO lasts more than 28 days, it turns into a Preliminary Injunction which becomes appealable 

· Important: Where essential facts are really contested, an evidentiary hearing is necessary before the injunction can be granted 

· District Court issues TRO and considers facts

· Case Sims v. Greene (i.e. the Bishop Case)
· Essential Facts: Plaintiff sought a TRO against Defendant. Without a hearing or even without notice, the TRO was extended from its issue date of December 2, to January 13, 1946. Defendant argued that the TRO had turned thereby into a Preliminary Injunction which requires a hearing and cannot be ordered w/o notice to Defendant.
· Holding: The District Court erred in extending the TRO w/o the enjoined party’s consent. Also, a trial date should have been set immediately after issuing the TRO. Finally, if a TRO continued to be extended it has the effect of a preliminary injunctions which cannot be maintained unless the court issuing it sets out the findings of the fact and the conclusion of law.

· Hypo: Fending Off the Fence

· Facts: Two neighbors. Neighbor #1 wants to build a fence which requires getting rid of Neighbor #2 100-year-old tree. Neighbor #2 claims that the fence is on the wrong property line. Neighbor #1 has workers already come. He grants Neighbor #2 one day to solve this.

· Solution: Facts call on issue of TRO, ex-parte. There is an exigency b/c the workers will start building the fence the next day and get rid of the tree. To seek TRO ex-parte, Neighbor #2 needs to meet 1 of 3 requirements: (1) cannot meet unknown identity requirement, and (3) cannot meet narrow band of case requirement. Thus, needs to rely on SECOND requirement, where there is immediate irreparable harm that it would be improper to wait for hearing involving Neighbor #1 – here, workers are about to begin working and Neighbor #1 is in hurry to get this done and only gave Neighbor #2 one day. 
· Case Fengler v. Numismatic Americana (cannot get TRO if facts are conflicting)
· Essential Facts: Dispute arose between the Plaintiff, sold majority of the shares of her company to Defendant. Plaintiff claimed that the Lawyer overseeing the sale breached his fiduciary duty and defrauded her. Defendant claimed that he had no fiduciary duty w/ Plaintiff and had no knowledge of the alleged fraud claims. Plaintiff sought a preliminary inunction, stopping Defendant from engaging in any business in her company. District court granted one, although Defendant had asked for an evidentiary hearing.

· Holding: The injunction order was vacated b/c essential facts were in dispute and findings had to be made before granting the injunction. In fact, Defendant’s affidavit asked for an evidentiary hearing, so no waiver.

· Case Carroll v. President (TRO vs. First Amendment Right)
· Essential Facts: Defendant, a white supremacist organization, held a rally where that contained speech provocative to African Americans. County officials sought an injunctive relief to stop the second day of the rally. The trial court granted it ex parte. No notice was given to the Defendant. 10 days later a full trial took place and then injunction was extended for 10 months. The defendants appealed.
· Holding: Granting the 10-day injunction was improper. This was in violation of the first amendment right to freedom of speech and assembly. Also, no notice was given to Defendant. Also, no justification was provided why the TRO had to be given ex-parte, i.e. none of the three reasons above were present. 

· Hypo: The Software Scofflaws (objective evidence needed)
· Facts: Former IT Employee of a Jewelry business contacts Microsoft and Adobe and tells that the Jewelry business has copied their software on multiple computers, which is against the law. Microsoft and Adobe want to seek a TRO to have a US Marshall go that business and seize those computers, claiming that evidence may be destroyed.

· Solution: Issue here is whether Plaintiffs Adobe and Microsoft can prove an exigency to warrant no notice to Defendant about the TRO, i.e. requirement #3 under TRO guidelines (see above). However, subjective evidence and speculative evidence not enough. Objective data is needed that Defendant destroyed evidence in the past or that other companies in the past have done that. Hearsay evidence from the former employee not enough to meet exigency requirement to get TRO w/o notice to D. 

D. Injunction Bonds & Appeals Process

1. Injunction Bonds

· General Notes
· Requirement: Party seeking TRO or Preliminary Injunction must post a bond

· No need for US Gov’t and its agents

· Purpose: Defendant gets compensated for any injuries sustained if the Plaintiff does not prevail under the underlying case
· Presumption in Favor of Recovery of Wrongfully Enjoined Party

· General Rule: Wrongfully enjoined party must prove that it suffered actual damages proximately caused by the wrongful injunction
· Does not require mathematical certainty, just reasonable certainty

· Burden on Plaintiff to deny this

· D has to try to mitigate damages if possible 

· District Court must have good reason to deny it 

· Sometimes court may not require a Plaintiff to post a bond if that Plaintiff has sufficient assets to assure its ability to pay damages later on to the wrongfully enjoined party 
· Problem: Majority Rule (incl. CA) says that damages of wrongfully enjoined party are capped at the bond-amount
· If unhappy, Defendant has to appeal

· Right Amount of Bond
· Predicted harm to enjoined party

· Likelihood of success on the merits

· Important Note: The more likely it is that the enjoined party is going to win on the merits, the more likely the chance that the enjoined party will suffers damages as this shows that the Plaintiff’s case is weak and will burden the enjoined party 

· Hypo: Non-Compete & Former Employee (bond & financial stable P)
· Facts: Company employs many sales personnel to market its products. One of its salespeople left. They enforce a non-compete on him from selling similar products in the same area for a certain period of time. They seek an injunction now to forbit that employee for working for someone else. 

· Solution: If court grants the preliminary injunction, company should post a bond to assure a source of payment to employee, if company loses on the merits of the case. The bond may be waived, if the company is a financial sound company and employee can sue them for damages. 

· Case Save Our Sonoran v. Flowers (court of appeals merely reviews amounts)
· Essential Facts: Defendant obtained a permit to build a gated community. Plaintiff sought to enjoin the project claiming it violated environmental laws. Trial was given to hear merits. Plaintiff sought to post a bond merely with nominal damages, but did not justify its inability to post more. Defendant argued that bond w/ nominal damages would be too low b/c it would suffer economic damages due to the injunction. Court issued injunction and required Plaintiff to post $50,000 bond. Both parties appealed.

· Holding: Court of appeals does not set an amount but reviews it and send it back to D.C. if error. Here, no error b/c D.C. considered the relative hardships and determined the figure. Plaintiff never reasoned why it could not come up with $50,000, even though there was a trial.

· Case Coyne-Delany Co. v. Capital Development Board (when bond not enough)
· Essential Facts: Plaintiff had initially been awarded a subcontract for a construction project in a state prison. Defendant gave the job though to another company. Plaintiff sought injunctive relief (TRO) to prevent Defendant from re-opening bids for the job. Defendant asked for $50,000 bond, while D.C. ordered $5,000 bond. D.C. reasoned that Plaintiff is likely to win on the merits hence why only $5,000. Higher court reversed injunctive relief. Defendant had lost a higher bid in the meantime and suffered damages for $56,000 because it ended up w/ a lower bid. D asked for that.

· Holding: The bond amount cannot make the wrongfully enjoined party 100% whole. Court considers three factors, in addition to presumption that wrongfully enjoined party is entitled to damages: (1) resources to the parties, (2) D’s efforts to mitigate damages, (3) outcome of the underlying suit. The purpose of the bond is compensatory, not punitive to award great sums. Need to show that someone acted in bad faith to get greater amounts. Also, here, Defendant failed to mitigate damages hence why less. Court sends it back to D.C. to give more than $5,000 b/c Plaintiff can afford it and the damages exceed $5,000, but cannot be too high of a number.  
2. Appealing an Injunction
· Stay Pending Appeal

· Sought by Enjoined Party
· For Permanent Injunction or Preliminary Injunction 

· Enjoined party asks court to life the injunction and put it on stay like the appeal process has been completed

· Requirements

· (1) Moving party is likely to succeed on the merits on appeal (SCOTUS: strong necessary showing here)

· (2) Moving party will suffer irreparable injury if the stay is denied

· (3) Other interested parties will not suffer substantial harm

· (4) No harm will be caused by the stay to the public interest

· May also require posting a bond

· See also Cavel case below for using sliding scale test

· Injunction Pending Appeal: 

· Sought by Moving Party Seeking an Injunction

· For Permanent Injunction or Preliminary Injunction

· Asks to keep the injunction (if previously denied) until appeal process completed (hard to get)

· Case Cavel International v. Madigan (application of sliding scale test)
· Essential Facts: Plaintiff produced horse meat for human consumption. State of Illinois passed law that forbid to slaughter horses for human consumption, but said ok for pet food. Plaintiff sued the Defendants, but D.C. found for Defendants. Plaintiff appealed and sought a stay pending appeal, arguing that its business would shut down if stay not granted. Defendant argued that public would suffer harm.
· Holding: Court used a sliding scale test and found in favor of Plaintiff to grant the stay: (1) Presented serious question on the merits and (2) balance of hardship tips strongly in favor of Plaintiff b/c it would have to shut down its business while appeal would be pending. Defendant has not advanced any arguments other than a moral one and it continued to allow slaughter of horses for pet, which questioned purpose of statute. 
E. Enforcement: Contempt
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· General Notes

· Concept: If the enjoined party is in substantial compliance w/ an order, then not in contempt.

· Contempt is the method by which courts enforce equitable relief 
· Condition: Enjoined party must actually disobey the order, rather than just unable to do so, such as pay child support

· Civil Contempt: Tort claim, but will be vacated if the underlying order is vacated

· Criminal Contempt: Will stand, even if the underlying order is vacated. This is because an indirect criminal contempt sanction is a crime in and of itself; the violation of a court order, even where the court order is later found to be invalid or improperly issued, is a crime like any other crime
1. Criminal Contempt

· Concept: Violating a court order not in front of a judge, but outside his presence elsewhere

· Remedial Measure: Punitive is nature as it serves to punish the wrongdoer 

· If the enjoined party disagrees with the order, then he/she must appeal the order, rather than collaterally attack the validity of an injunction by disobeying it 

· Constitutional protections such as 5th or 6th amendment rights apply

· Criminal contempt requires a showing of intentional conduct to violate the court order (note – civil does not)

· Standard of Proof: Beyond reasonable doubt

· Jury Trial if 6 months + jail, but limits on fines not clear

· Criminal Contempt + Specificity of Order: The conviction must be premised upon the violation of an IDENTIFIABLE COURT ORDER
· The order must be sufficiently specific so that the Defendant has an opportunity to know that his behavior is in disobedience

· (1) state the reason why order has been issued

· (2) state its terms specifically

· (3) describe in reasonable detail the act/s restrained or required 

· Parties restrained by order must also receive notice 

· Case Walker v. City of Birmingham (you need to appeal not just disobey) 

· Essential Facts: City of Birmingham filed for an injunction to prevent a group of people from protesting in the city. The D.C. granted the injunction. Eight of the protestors decided to disobey the order, claiming a violation of the constitutional rights. They never filed for a motion to set aside the order. The court found the protestors in contempt and sentenced them to five years in jail.
· Holding: SCOTUS held that the court did not err. Protestors could not collaterally attack the validity of the injunction order by disobeying it. Rather, they had to appeal. The injunction was not invalid or frivolous. Even if the constitutionality of rights is at issues, they had to pledge that in a motion, than simply disobeying it.

· Case In re. Stewart (what makes it a criminal contempt)
· Essential Facts: Defendant Stewart demoted his employee after the employee had to report for jury duty. The employee told the judge who ordered Defendant to not demote the employee which the Defendant did not follow. Note, this order is the injunctive order. The judge had the Defendant arrested, set a criminal trial w/o granting the Defendant any constitutional protections, order him then to pay a fine, and letting him out on probation.

· Holding: Court addressed two issues. First, it held that this was criminal contempt because the nature of the proceedings intended to punish the defendant. Also, the trial was set up like a criminal one with a prosecutor there. However, court was wrong to not grant Defendant any constitutional protections such as due process, i.e. comply w/ rules of criminal procedure. Second, the contempt conviction was erroneous b/c there was no proof beyond reasonable doubt on the merits of the case whether the Defendant intentionally ignored the judge’s order. Also, the alleged order was not specific enough to be even followed or violated (see above under General Notes) 
· Case United States v. United Mine Workers (cannot ignore just ignore order)
· Essential Facts: Labor dispute developed between Plaintiff and Defendant. Defendant terminated their employment contracts. Defendant went also on strikes. Plaintiff sought a TRO preventing them from doing so. However, Defendant ignored it and went on strike. Defendant challenged jurisdiction claiming that a certain ACT barred the issuance of an injunction. Defendants were found guilty of civil contempt. 
· Holding: The Defendants could not simply ignore an order on grounds that there is lack of jurisdiction. A trial court can issue an interlocutory injunction while determining whether there is jurisdiction. As long as no appeal, cannot disobey the order. Defendant’s willful disobedience was punishable as criminal contempt. 
2. Civil Contempt

· General Notes

· Purpose: Not to vindicate the authority of the court

· Standard of Proof: Requires clear and convincing evidence 
· No need to prove willfulness or intentional disobedience 

· No jury trial 

· Causal link needed between violation of order damages sustained

· Damages require reasonable certainty 

· Measure: Sanction the wrongdoer to enforce compliance with an order or to compensate for losses for damages sustained by reason of non-compliance 

· Remedial in nature and compensates the injured party

· Two Types

· (1) Compensatory

· Purpose: To compensate for harm caused by violating the court order

· Sanction: Compensatory attorney fees (incl. attorneys’ fees + costs
· Appeal: Can be appealed when the trial court has ordered an unconditional award

· Case Trudeau I (difference between civil and criminal contempt)
· Essential Facts: Defendant through infomercials sold alleged disease cures and books on these. FTC sued Defendant. Court issued a Consent Order banning Defendant from appearing in infomercials for any products except books, unless the books misrepresented the content. Later, Defendant came up with weight-loss books which violated the Consent Order. FTC sought reimbursement of sales to consumers. Court ordered Defendant to pay fine to FTC.

· Holding: Court of Appeals held that Defendant had violated the Consent Order. However, if the funds went to the gov’t (i.e. FTC) then it would be a criminal contempt; if the funds went to the consumers, it would be a civil contempt. Remanded on fine issue. 

· Case Trudeau II

· Holding: District Court had fines be paid to consumers as reimbursement, thereby being a civil compensatory. 

· (2) Coercive

· Purpose: Coerces and seeks to compel present and future compliance w/ the court’s order (whereas criminal punishes for past action)

· Standard of Proof: Clean and Convincing Evidence

· Note: In Bagwell, SCOTUS seemed to suggest that some civil coercive fines, where there have been “widespread, indirect contempts of complex injunctions,” may require the criminal level of proof as well

· Sanction: Conditional jail or fines

· Appeal: Cannot be appealed b/c the contempt can be purged by D’s voluntary conduct 

· Fine is pre-determined by the court as a daily penalty for future non-compliance, i.e. for each day wrongdoer does not comply 

· Case United States v. Darwin Construction Co. (compliance w/ order)
· Essential Facts: Defendant had been ordered on two occasions to furnish documents to the Plaintiff, the IRS. Each time he delayed or did not provide complete ones. Thus, the Plaintiff/IRS ordered Defendant to comply or to per fine. Even after the third request, Defendant failed to comply. Thus, court found Defendant to be in civil contempt and fined him $5,000 per day for the 7-day period of the 3rd order where he had not complied. 
· Holding: This is a civil coercive contempt case b/c unlike criminal contempt one, the amount is not fixed, but based on daily compliance. Also, it’s civil coercive b/c the Defendant could have avoided a fine by complying. Affirmative defense of substantial compliance did not work here, because that requires a showing that ALL reasonable steps were taken to ensure compliance w/ the order. Inadvert omissions are only excused if there is substantial compliance. 
· Case United Mine Workers v. Bagwell (criminal or civil coercive)
· Essential Facts: Labor disputed between workers and coal company. The coal company got an injunction in response to the workers’ strikes and actions of damaging trucks and blocking roads. However, the workers violated the injunction and continued their actions. The D.C. fined the workers $642,000 and said more if they continued the violation. Ultimately, order entered for $12 million to company and $54 million to State of Virginia.
· Holding: Given the size of the fines, the fact that they were fixed, and workers were not afforded opportunity to purge, these were criminal in nature, although the district court labled them as civil coercive. The size of the fines warranted a jury trial. A flat unconditional fine is criminal if the wrongdoer has no subsequent opportunity to reduce the fine by avoiding conduct. Also, not compensatory because it was not used to compensate the plaintiff for any losses sustained, but rather to punish the workers. 

· Case Turner v. Rogers (right to attorney in civil coercive)
· Essential Facts: A South Carolina family court entered a civil contempt order whereby the Defendant Turner was supposed to pay child support. Yet, he failed to do so repeatedly. Five civil contempt orders had already issued. On the sixth one, he was sentenced first to 6 months, and later again to 12-months prison. No counsel was present. Turner claimed to have no money. The contempt here was civil coercive b/c he paid via jail, which was not a fixed sentence. He was let out of jail if he complied w/ the order and paid the child support. 
· Holding: SCOTUS held that generally there is no right to an attorney in civil proceedings. However, as in here, if the Defendant is indigent and was not provided with additional procedural safeguards (e.g. no alternative procedures, no form provided on laying out his financial issues), then the Defendant in a civil coercive case has a right to counsel. So, either procedural safeguards or right to counsel. Yet, Court left question open if holding applied also to non-indigent people. 

· Side Note: The Bagwell court achieved its result by deeming the sanctions at issue “criminal” despite the fact that the trial court labelled them “civil coercive --> point of contrast
III. Damages

A. General Requirements

1. Limitation: Reasonable Certainty and Foreseeability 

· Purpose of Damages: Put Plaintiff back to position he would have in, had the wrong not occurred

· Damages are jury-driven vs. Injunction is judge-driven

· General Damages Rule: A breaching party bears responsibility for actual damages reasonably contemplated when the contract was made. Damages follow directly from wrongful act of breaching party. 

· Consequential Damages Rule: 

· Application of Objective Foreseeability Test
· A defendant is liable for losses that were reasonably foreseeable at the time of contracting

· The loss must have been foreseeable as the probable result of the breach

· Inquiry as to whether there were there special circumstances beyond the ordinary course of events that the breaching party had reason to know?

· Breaching party has to know or have reasonable knowledge about the special circumstances 

· Proof of Loss of Profits

· Before and After Theory: Compare the plaintiff’s profit record prior to the breach and after the breach
· Yardstick Theory: Study of profits of similar business operations that are closely comparable to Plaintiff’s business

· Case Hadley v. Baxendale (consequential damages require foreseeability)
· Holding: Consequential damages on a breach of K action will ONLY be awarded if it was reasonably foreseeable to the breaching time at the time of contracting that this type of damage would result from the breach

· Case Sunnyland Farms v. Central New Mexico (lost profits and foreseeability) 
· Essential Facts: Defendant shut of Plaintiff’s electricity for non-payment. The next day, fire broke of b/c of P’s employee’s negligence. The fire destroyed many crops b/c the water pumps could not operate w/o electricity. P sued D for K and tort damages, seeking D’s liability for the destruction of the crops.
· Holding: Court held that damages arising naturally and necessarily as a result of the breach are considered general damages w/o a foreseeability requirement. However, as to damages to crops court applied the objective foreseeability test, finding that there was no direct causation between cutting the electricity off and the cause of the fire. Also, Defendant had no way to know about the water pump and crops. 
· Case Grace v. Corbis-Sygma (relaxed standard when D caused the problem)
· Essential Facts: Famous photographer sought damages for loss of thousands of pictures which were entrusted to an agent. Plaintiff was only able to estimate the number of pictures.

· Holding: Court relaxed the burden on Plaintiff to proof damages with reasonable certainty b/c of D’s wrongdoing (it was in D’s power to store or lose those pictures). General rule that if D acts in bad faith and prevents P from getting proof, court cuts P some slack. 

· Case Grayson v. Irvmar (forgone opportunities)
· Essential Facts: New and talented opera singer was negligently injured w/ a fractured leg, which affected her hearing ability

· Holding: For consequential damages, less reasonable certainty needed in torts than contracts. Here, jury would consider factors such as “gifts attributed to P, the training she had and would receive, opportunities and the recognition she has had and would receive, what the full realization of these opportunities would be, and any risks or contingencies. 
2. Avoidable Consequences, i.e. Mitigation of Damages

· General Notes

· Concept: Precludes an injured party from recovering damages that could have been averted by taking reasonable steps following accrual of the harm

· Does not restrict, but limits recovery of injured party

· Excludes damages that result from failure to minimize losses

· P has to take reasonable step to avoid incurring additional losses
· Example: P injured in an accident b/c of D. P should see a doctor to avoid condition getting worse.

· Causation & Mitigation of Damages: A party asserting failure to mitigate damages must establish a causal connection between the conduct that allegedly should have been taken and the harm that would have otherwise been avoided 

· Expenditures Made for Mitigation of Damages: Expenditures reasonably incurred by an injured party in attempt to mitigate damages can be recovered, even if the mitigation efforts prove to be unsuccessful. 
· Declining a Substitute Contract: If a substitute contract is offered by Defendant and its acceptance is conditioned on letting the breach of K claim get void, P is not required to accept new substituted K to mitigate damages

· Inability to Mitigate Damages: As long as P can show that a REASONABLE EFFORT was made to mitigate damages, but cannot do so for financial reasons, court won’t punish P

· Example: P cannot seek medical treatment due to financial reasons 
· Refusal to Mitigate Damages

· Medical Field: Whether a Plaintiff refuses to undergo a particular 
medical procedure that would limit future damages depends on the reasonableness and attendant risk of the treatment

· Religious Reasons: While respecting religious freedom, duty to mitigate damages apply

· Case Rockingham County v. Luten Bridge (D did not mitigate after told to stop)
· Essential Facts: P Company had entered into K with D County to build a bridge. First, the project had been authorized by a majority vote. Then, voting changed and P was instructed to stop project. Yet, P continued hoping for change in vote.
· Holding: D was not labile for any damages b/c D gave notice to P to stop construction. After an absolute repudiation or refusal to perform by one party of the contract, the other party cannot continue to perform and recover damages. P should have only recovered damages equal to labor and material costs incurred PRIOR to notice, i.e. past performance damages only 

· Case Parker v. 20th Century Fox (mitigate only if similar job)
· Essential Facts: D had originally signed up P for a movie. Then, D cancelled the movie and offered P to play another lower-rank movie. P rejected and sued for breach of K. D raised as affirmative defense failure to mitigate damages. 

· Holding: P’s failure to take the inferior role was not an unreasonable refusal to mitigate damages. General rule is that a discharged employee has to mitigate damages based on subsequent earnings from another job or based on reasonable effort to find employment. However, the Defendant Employer must show that the other employment was comparable or substantially similar to that employment which the employer deprived P of. Rejecting inferior kind of work is not an unreasonable refusal to mitigate damages. Here, the offer was of employment both different and inferior to the initial role.  

· Hypo: The Damaged Fence

· Facts: Plaintiff are professional breeders of dogs. Their dogs are kept in a house surrounded by a fence. Defendant causes damage to the fence via negligence. Three puppies escape. Plaintiff learns about damage to fence only after puppies escaped. Take no immediate action to repair the fence. Then, tell kids to watch dogs, but kids let another dog escape. Then dog is found and vet checks and bills $400. Then, Plaintiff temporary repairs wall for $50, which will be of no use once fully repaired.

· Solution: #1 loss of three dogs b/c they did not see the hole initially as a comparative fault issue, not mitigation of damages issue. #2 expenses for vet is a mitigation issue b/c they did not repair the fence after they learnt about it. #3 can get $50 back for temporary repairing fence b/c rule is that expenses incurred in efforts to mitigate damages, even if turns out to be unsuccessful, are recoverable 

· Case Lobermeier v. General Telephone Company of Wisconsin (matter of fact)
· Essential Facts: Plaintiff sustained an injury due to a lightening-induced electrical charge. After initial medical surgery, that proved unsuccessful, a second surgery was recommended that P declined to do it. P sued D for negligence. At trial, D introduced evidence that P’s second surgery would have improved condition, thereby failure to mitigate damages. Trial court refused to allow evidence, said as a matter of law P had not obligation for second surgery.
· Holding: Court of appeals said this is not a matter of law, but MATTER OF FACT. Jury needed to determine what the reasonable conduct would be i.e. the injured party while having a duty to mitigate damages is not required to submit to all surgeries to treatments, but only to those treatment which a reasonable person would have done. 
B. Contract Damages

1. Overview

· (1) Expectation Damages: Gives the Plaintiff the Benefit of the Bargain

· Puts P into position as if K had been performed

· Ordinary measure of K damages

· Consequential damages recoverable under expectation damages subject to reasonable certainty

· Instances where no expectation damages

· (a) cannot prove w/ reasonable certainty

· (b) losing K to begin w/ b/c P would have make no gains

· (2) Reliance Damages

· Requesting money back that P expended in reliance on the K to be performed

· Often out-of-pocket expenses

· Put P back into position that he would have been in had the K not been even entered into 
· (3) Restitution (see below)

· To restore to the transferor the money, property, or the value of 
the property or services that were transferred, when it would be unjust to permit the recipient to retain what was received w/o paying for it

2. The Economic Waste Theory
· The cost of repairs should not be awarded if that cost is clearly disproportionate to the value of the injured item/property. In such a case, the cost will be measured by the difference between the value of the building as it is AND what it would be have been worth if it had been built in conformity with the contract, i.e. diminution in value 

· Personal Value & Aesthetics

· If the repairs concern aesthetics and Plaintiff can argue personal value such as specific design, then repair costs warranted

· If there are no aesthetics at issue and the work has been done perfectly, then value metrics used, i.e. difference in value of property if correctly installed vs. incorrectly installed 
· Issue: Courts consider what is the personal value to the Plaintiff? Do aesthetics matter to the Plaintiff? If so, then Plaintiff can recover repair costs, even if what was incorrectly installed functions properly. 

· Bad Faith Issue

· Majority Approach: Does not matter in analysis

· Minority Approach: Won’t apply an economic waste theory, if D breached the K willfully or in bad faith 

· Case Eastlake Construction Co. v. Hess (economic waste v. aesthetics)
· Essential Fact: P, construction company, sued D, who had contracted with P to build their home, for breach of K. D countersued P for breach of K. D sought damages award from P for improperly installed kitchen cabinets and floors, finding that this would constitute economic waste. 

· Holding: Court explained that remedying the floor issue would constitute economic waste. Demolishing the entire floor and reinstalling the floor would cost a lot. There was also no aesthetic value in the floors to P. Thus, diminution of value recovery for floors. As to kitchen cabinets, court remanded to district court, to determine difference between repair costs and value, and assess aesthetic value argument.

· Case Jacob & Youngs v. Kent (economic waste to tear down building)
· Essential Fact: A contractor built a residence, but mistakenly installed a brand of plumbing pipe which differed from the one the Plaintiff wanted.

· Holding: Proper measure of damages is difference between the pipe specific and the one installed b/c it would be economic waste to tear down the building to reinstall the pipes.

· Difference in Jurisdiction on how to resolve these issues

· Case O.W. Grun Roofing v. Const. Co.

· Holding: Defendant was granted repair costs for taking off an improper roof and reinstall a new roof.

· Case Landis v. William Fannin

· Holding: Court awarded P cost of repair for replace exterior siding b/c one side mismatched with the rest. Purpose of K was to build a custom home with the aesthetics that D had desired, wanting a certain appearance

· Case Champion Companies

· Holding: Plaintiff discovered pops in the bricks on the outside of their home shortly after installation. Court awarded diminution in value claiming that the bricks were working properly and that the pops were merely cosmetic defects, not structural ones. 
3. Reliance Damages

· General Rule: Where a breach of K has prevented an anticipated gain, and proof of loss of profits is difficult to ascertain, a party can recover damages upon his reliance interest on the K, less any loss that the breaching party can prove the injured party would have suffered if the K had been performed.
· General Notes

· Limitations

· Non-breaching party cannot recover both reliance and expectation damages

· Reliance damages will often be less b/c the profit of the non-breaching party is not included

· Losing Contract

· Rule: A non-breaching party’s reliance damages are reduced to the extent that the breaching party can prove the non-breaching party would have sustained losses in the event of full performance 

· Burden is on D to prove losing contract

· Essential Reliance Damages v. Incidental Reliance Damages

· Essential Reliance: Expenses incurred in preparation for performance or actual performance of the K

· Incidental Reliance: Expenses incurred in preparing for collateral transactions apart from the K

· Example: O entered into a K with ABC Construction Company to build a restaurant. If O breached the K after ABC had partly performed, ABC could recover as essential reliance damages the expenses made in preparing to perform and in commencing performance. If, though, ABC breached the K, purchases made by O toward the restaurant would be characterized as incidental reliance damages. With incidental reliance damages, foreseeability is at issue. 

· Case Gruber v. S-M News Company (losing K anyways so recovery limited)
· Essential Facts: Seller, manufacturer of holiday cards, entered into K w/ buyer, to manufacture 90,000 sets of cards. The buyer had 700 wholesalers, but after 4 declined, he pulled out of the K. Seller claimed damages of $101,800. Plaintiff wanted out-of-pocket expenses.
· Holding: P cannot get expectation damages. Thus, measure is expenses incurred in reliance on D Buyer’s promise. Yet, that recovery is limited by any loss D Manufacturer’s full performance would have resulted. Yet, burden on D to show losing K. 

C. Tort Damages

1. General Overview and Rules

· Purpose: Make the insured whole by substituting money for tangible and intangible losses caused by tort

· Goals

· Deterrence
· Specific Deterrence: deter this specific defendant from repeating the same act

· General Deterrence: try to deter other similarly situated individuals from repeating the same act

· Compensation

· Requirements

· Reasonable Certainty

· Cannot be speculative

· In tort often hard to prove exact future damages
· Reasonable Foreseeability

· Type of harm and type of plaintiff should be reasonably foreseeable, not the extent of harm

2. Damages to Chattel

· Three Available Damages

· (1) Value Differential or Reasonable Cost of Repair

· Option 1: Value Differential (pre-tort value less the post-tort value)

· Option 2: Reasonable Repair Costs

· Jurisdictional Split, whereby repair costs are capped based on the jurisdiction either by

· Cannot be disproportionate to value differential

or

· Cannot be disproportionate to pre-tort value

· Strategy: If choice between value differential and value pre-tort, greater recovery on value pre-tort. This is of advantage when the value differential would be zero because the difference between an already damaged property and an additional damage to it may be zero.  

· Burden of D to prove that cost of repairs exceed value differential

· (2) Loss of Use

· You were not able to use the chattel after it was damaged and during its repairs

· (3) Depreciation after repair damages b/c chattel not worth as much after repairs

· Reasonable certainty required

· Chattel is less worth after the repairs were done 

· Property Destroyed vs. Damaged Property

· Destroyed Property: Property owner is entitled to recovery the value of the property immediately before its destruction less any value the property has as scrap 

· Damaged Property: If damaged but capable of repair, property owner can recover repair costs, provided that they are economically feasible. When not economic feasible, then recover diminution in value.

· Jurisdiction Spit on Damaged Property Rule

· Many Jurisdictions: Can recover as long as it does not exceed pre-tort value

· Other Jurisdictions: Cap recovery at value differential 

· Property Value vs. Market Value

· Courts generally consider fair market value of property damaged or destroyed

· Case King Fisher Marine Service: Court held that Plaintiff was entitled to fair market value of barge at time of purchase b/c it was only two days after the accident

· Case United Truck Rental Equipment Lease: Court held that Plaintiff recovers market value of property in the market where Plaintiff would have to replace it.

· Cars: Valued at fair market value

· Clothing and Household Goods: Personal value to owner, less sentimental or fanciful value

· Issue: Does the wholesale market, or retail market value control?


· Consumer Rule: If consumer, retail market is relevant fair market value

· Retailer Rule: If retailer, then wholesale price is the fair market value

· Case Hewlett v. Barge Bertie (pre-tort value vs. value differential)
· Essential Facts: The Barge had been declared a total loss and was purchased by P in a salvaged condition. It only had a scrap metal value of $5k. D collided w/ the Barge. The only damage to it was a dent. The dent did not affect its use or market value. But repairing the dent would cost $3k. Court awarded $1 nominal damage.

· Holding: D did not argue that value differential exceeded repair costs and thereby did not meet his burden. Majority holding favors using pre-tort value as cap on recovery, rather than value differential. 
·  Case Lane v. Oil Delivery Inc. (how to value clothing and furnishings)
· Essential Facts: Plaintiff’s Insurance Company sued Defendant for damages to house due to a fire. Among other losses and damages, Plaintiff sought damages for various personal items like clothing based on their price at a store.
· Holding: General rule is that the measure of damages or personal items destroyed by a tortfeasor is their fair market value at the time of the loss. However, the secondhand value of clothing is inadequate. Thus, for such items, when personal belongings including furnishings and clothing, and market value cannot be ascertained, the better measure is: actual or intrinsic value of the property to the owner, less sentimental or fanciful value. Proof of these does not require absolute certainty, just lay foundation for jury to figure out. 

· Case Carbasho v. Musulin (pets and sentimental value)
· Essential Fact: Plaintiff sought damages for loss of pet/dog considering its true and special value of the dog

· Holding: Dogs are considered personal property and thus sentimental attachment cannot be considered to measure damages. Majority Rule is that damages for sentimental value, mental suffering, and emotional distress are not recoverable for death of dog.
· Objectively Sentimental Value

· General Rule: Courts have permitted recovery of sentimental value 
limited to recovery of property which primary value is sentiment, but varies widely within jurisdictions

· Case Campins v. Capels: Indiana court found that Championship Rings were objectively sentimental
· Heirlooms: Very few courts allow for objective sentimental value with old wedding dress or paintings or family photos b/c no fair market value for these. 

· Case Vossoughi: Court awarded replacement value for destruction of notes and teaching materials. Court reasoned irreplaceable value to Plaintiff 

· Case Tailefero: Plaintiff sought objective sentimental value for his manuscripts, but Judge Posner said you need to prove evidence about their value and cannot just pull of a number

3. Harm to Real Property

· General Rule: Harm to land from past invasions like trespass or nuisance and not amounting to total destruction of value, Plaintiff can obtain:

· Value Differential OR Cost of Restoration (known as cost of repair capped at value differential unless there is a “reason personnel” to the owner as in Roman Catholic Church case)

· Loss of Use

· Discomfort or Annoyance 

· Case Miller v. Cudahy (cost of repair capped vs. loss of use not capped)
· Essential Facts: Plaintiffs, a group of farmers, sued Defendant, a sea-salt company, for causing pollution to their crops. Issue was whether permanent or continuing nuisance. If permanent, then recovery would be limited by applicable SOL. 
· Holding: This was a continuing nuisance, b/c the damage was abatable and it caused temporary damages. In this court, for permanent damages, recovery is value of land before and after the injury. For temporary damages, court considers repair costs or diminution in value. Court also held that loss of use was not capped, but cost of repair is capped. 

· Permanent & Temporary Nuisances

· Permanent: P is subject to SOL and can rover for all past, present, or future damages in one single action

· Temporary: P is not barred by SOL, but can only recover for injuries that occurred during the applicable limitation period 
· Case Roman Catholic Church v. Louisiana Gas Service Company (repair costs uncapped under special circumstances)
· Essential Facts:  Plaintiff, the church, purchased an apartment building 
and used the entire complex for low-income rental housing for 200 families. Plaintiff had K with Dep’t of housing that it had to maintain the complex for low income housing or else would lose it. Defendant, gas company, had equipment that malfunctioned and cases fire in the building. Church repaired building and sought that cost from Defendant. Defendant argued that repair costs exceeded the value of building before fire.

· Holding: Plaintiff was allowed to recover the repair costs. While general rule caps repair costs at diminution of value, court granted exception under reason personal theory. Here, that reason was the owner’s desire to live in the house rather than profit off the rental income. Church needed this housing to provide affordable housing to families and its members and keep their K, which was a legal reason. 

· Reasons Personnel

· Have to be objectively reasonable costs (cannot be substantially high)
· Only applies in appropriate cases
· The restoration costs must be objectively reasonable in light of P’s reason personal and the diminution in value to the land 

4. Personal Injury Damages
· Recoverable Damages

· Loss of earnings/earning capacity
· Lost or Diminished Earning Capacity

· Concept: Awards damages for lost or diminishes earning capacity to compensate the injured P for their inability to have a proper market value for their services in the workplace 
· Factors: education, age, experience, talents, general health, physical capacity

· Calculation: Measured by the reduction in value of the power to earn rather than the difference in earning received before and after the injury

· Reasonable certainty needed

· Expert testimony helps

· Works even for unemployed people b/c it’s about their capacity 

· Children

· Case Athridge: 15 year old boy suffered brain injury and expert witness testified to likelihood of boy getting desgree

· Lost Wages
· Concept: Compensate P for loss of earning from injury to trial 
· Loss of Future Earnings

· Concept: Compensate P for loss of earning from the trial until some point in the future when P will be able to resume work  

· Medical expenses

· Pain and suffering
· Note: Many courts cap this, such as CA at $250,000
· Special Expenses

· Jury must deduct any expenses that P avoided as a result of the injury 

· Cannot double to recover separate award for living expenses 

· Case Frankel v. US (cannot consider inflation to get greater recovery)
· Essential Facts: An employee of Dep’t of Army injured Plaintiff. Legal guardian for plaintiff sought damages, who was a top student in commercial arts and in great health and very talented overall. D.C. awarded damages, but legal guardian asked to increase future medical expense award due to inflation.

· Holding: For Loss of Earnings, court awarded damages of up to age 21 and even 65 based on compelling evidence. For Pain & Suffering, court said she will live with pain and can no longer engage in horse riding, so awarded warranted. For Future Medical Expenses, Court declined to consider inflation b/c it’s too speculative. Only awarded based on medical expenses at current costs. 

· Issue: Lump Sum vs. Period Payments

· Plaintiff can choose periodic payments as an alternative to a lump sum
· Helps w/ mismanagement and taxing

· It helps offset future uncertainties 

· Difference in Jurisdictions on this

· Cannot get it for future medical costs
· Case Wilburn v. Maritrans (need sufficient evidence)
· Essential Facts: Plaintiff was injured when he was swept off the desk of a 
ship by a huge wave during a storm. He sued his employer. District court awarded $1 million. 

· Holding: Court of appeals reversed for new trial on damages. Not enough evidence to support the sum. While P may recover compensatory damages for loss of future earning capacity, P must produce evidence suggesting that his injuries have narrows the range of economic opportunities for him. Here, P’s physical condition since the accident had actually improved based on evidence from doctor’s testimony. He also only earned $50,000 per year, thereby $1 million being too high. Also, there was expert testimony that his mental health had improved. 

· Case Healy v. White (sufficient evidence provided for special damages)
· Essential Facts: 7 ½ years old boy suffered brain injury b/c of accident. Parent sued for personal injuries to boy, seeking future medical expenses, incl. aggravation of learning disability and permanent brain damage. Also, father sought future medical expenses, and special expenses for private tutors. D.C. jury awarded all.

· Holding: Court of Appeals affirmed. There was sufficient evidence present as to the worsening of the child’s condition. That evidence included the child’s bad performance in school after injury. 

· Latent Disease (4-Issue Analysis)
· Issue #1: Physical injury from initial exposure to toxins
· No problem, you have a PI claim

· Issue #2: Fear to get cancer from that injury 
· Jurisdictional split as to amount of proof needed. Many jurisdictions say you can if the fear is genuine and do not insist on specific proof. Other jurisdictions require a standard of proof of ‘more likely than not’, as followed in CA by the Potter case.
· Type of emotional distress

· Damages would include medical expenses, pain & suffering, possibly lost earnings

· Issue #3: Continued medical monitoring expenses
· Number of courts, incl. CA have endorsed recovery of periodic medical monitoring expenses
· Issue #4: Recover for actual diagnosis
· Some courts allow the double-recovery. Some jurisdictions say barred under SOL and Res Judica, i.e. should have sued initially for the fear. CA says you can sue as long as different type of injury than in your original complaint 20 years ago. 

· Case Debus v. Grand Union Stores (nothing wrong w/ per diem)
· Essential Facts: Lawyer made per diem damage argument to the jury, i.e. told to think of Plaintiff’s injuries as daily pain and sufferings w/ an average daily figure suggested and multiplying that figure for 365 days for 35 years of life expectancy
· Holding: Nothing improper w/ the per diem argument, if made under the ordinary supervision of the trial court. Defendant has chance to refute this later. 

· Issue: Remittitur and Additur

· Remittiur: Most courts will allow a review of the jury verdict if it is excessive or shocks the mind or the result of passion or prejudice. Court will then not set aside verdict, but reduce amount. P can accept or ask for new trial

· Additur: P can ask court to review damage if too low. Only review if jury forgot to consider an element that had to be proven or if the award does not include pain & suffering

· Issue: Collateral Source Rule
· Concept: some courts preclude evidence of insurance write-offs as violation of the collateral source rule. We do not want Defendant to get a benefit out of Plaintiff having good insurance 

5. The Economic Loss Rule

· General Notes
· Definition: Economic loss is damage to a product itself or monetary loss caused by the defective product, which does not cause personal injury or damage to another property. Plaintiff cannot sue Defendant for negligence to obtain economic damages. 

· Ordinary recovery would be under a breach of warranty claim 
· Settings

· Product Liability Setting: No damages on negligence or strict liability theory unless the product causes physical harm to a person or property  

· Purely Economic Harm Setting

· Majority Rule: No damages on a negligence theory unless there is harm to person or other property, or there is a special relationship (see below)
· Minority Rule: If there is particular foreseeability of economic losses to plaintiff (see below)
· Case Clark v. International Harvestor Co. (no economic harm recovery)
· Essential Facts: Plaintiff, a farmer, bought a tractor from the Defendant. The tractor became defective. Plaintiff made warranties claims. Also, Plaintiff sued in tort for lost profits, claiming the time spent on repairing the tractor caused these losses.
· Holding: Warranties claims ok. However, P cannot recover purely economic losses from the defective tractors. There was no injury to P or his property. 

· Case Grams v. Milk Products (bargained for test)
· Essential Facts: Plaintiffs, who specialized in raising calves, suffered damages to their calves’ health and loss of life due to malnourishment caused by a milk replacer manufactured by Defendant. 

· Holding: No recovery for economic harm. The Plaintiffs had bargained w/ the Defendant to buy the milk to help the calves’ nourishment. The calves where part of the bargain, hence why there were not considered other property. It would have to be some harm to another property of than the calves. They could have only brought warranty claims under K law. 

· Issue: Other Property – Different Tests Used by Various Jurisdictions 
· The “Bargaining Test: If the damaged property is part of the bargain, then no recovery (see Grams)
· “The Other Property Exception:” Economic loss rule does not apply when a defect in the product causes harm to another product
· Test: Is the defective product and the damaged product part of an integrated system? – similar to Integrated Production Exception
· Integrated Product Exception (Jurisdictional Split)

· Some Courts: if the injured property is part of the product, then no claim

· Plurality Rule (California): There is recovery to one part of the product caused by another defective part

· Example: Boat’s engine causes damage to its deck. CA permits recovery for damages caused to deck. 

· Adding New Parts

· Rule: If additional parts or equipment are added to a property which cause damage, then there is recovery b/c the added part was not part of the original bargain 
· “Disappointed Performance Expectation”

· Rule: When the alleged property damage was the result of a product or work not performing to the plaintiff’s expectation, then the economic loss rule bars recovery for that loss

· Step 1: What was the buyer’s expectation? Example – the milk replacer would foster the growth of the calves

· Step 2: Was the buyer’s expectation disappointed? Example – yes, the nourishing of the calves did not go well

· Case Aguilar v. RO MRP Washington (no special relationship)
· Essential Facts: Plaintiffs sought to recover lost wages b/c Defendant failed to raise flood walls, leading to flooding of a retail complex. There was also no contractual relationship between the parties, so no bargaining.

· Holding: Economic loss rule applies. No recovery. Defendants had no obligation towards Plaintiffs. There was no special relationship b/c a commercial landowner is not a in a special relationship with the employees of his tenants. 

· Case SoCal Gas Leaks (no economic harm recovery + no special relationship)
· Essential Facts: Businesses sued the Gas Company for loss of income b/c the gas leaks either halted or slowed down the businesses substantially.

· Holding: Economic loss rule applies. No special relationship. This was an industrial accident caused by D which happened to affect P. Also, both geographical and time limits became an issue.
· Issue: Special Relationships
· Concept: Defendant, legally and based on public policy, owes Plaintiff a duty. There is a pretty close connection between P & D and reliance by P on D
· Examples

· Legal malpractice/negligent malpractice

· Fraud in context of fiduciary relationship

· Doctor/Patient relationship

· Spoliator of Evidence & Plaintiff litigant: duty to protect the evidence 

· Preparer of will & an intended beneficiary

· Contractor & intended beneficiary of contractor 

· Issue: Foreseeability
· Concept: Recovery if plaintiffs, duty, and proximate cause are particularly foreseeable 

· Minority Jurisdiction (N.J under People Express) allows recovery based on foreseeability

· Rule: Foreseeability of plaintiff must be particularly foreseeable in terms of type of person or entities compromising the class, the certainty or predictability of their presence, the approximate number of those in the class, as well as the type of economic expectation disrupted 

· Majority, incl. CA,  reject this argument

· Case People Express Airlines v. Consolidated Rail Corporation (foreseeability test)
· Essential Facts: Plaintiff, an airline, experienced a 12-hr business operation delay b/c D’s tanks in the airport leaked a hazardous gas, causing a fire in the terminal where P was. P is seeking damages for foregone economic opportunities. 
· Holding: There was no special relationship here. However, P can recover under the foreseeability theory. P allowed to plead this cause of action. There was close proximity between the Terminal and the airline’s harbor. The economic losses were foreseeable. There was an emergency response plan prepared by D for foreseeing these situations. 

6. Punitive Damages

a. Availability
· General Rule: Available when D’s conduct is malicious, oppressive, fraudulent, or egregious
· In CA, requirement of clear and convincing evidence to prove that D acted w/ oppression, fraud, or malice
· Malice: D intended to cause injury to P or there is despicable conduct which is carried out by D in a willful and conscious way disregarding the safety of others

· Oppression: Despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard for the rights of others

· Fraud: Intentional misrepresentation, deceit, or concealment of a material fact known to D with the intention to deprive P or property or legal rights

· P needs to succeed on the underlying claim b/c a derivative claim 

· Some jurisdiction allow for nominal damages + punitive damages 

· Bifurcation of trial possible at P’s case on (1) merits of case and (2) punitive damages to avoid evidence of punitive damages to affect trial #1

· Insurance Coverage: not available 

· Case Silverman v. King (failure to meet standard of proof)
· Essential Facts:  D in a rather playful way put his arm around P in reacting to P winning during a round of baccarat. 
· Holding: D’s conduct was not sufficiently outrageous or egregious to warrant punitive damages. D did not have intent to expose P to either one of these conducts. 

· Issue: Thin-Skulled Plaintiff
· Rule: The tortfeasor takes the Plaintiff as he finds him with predisposition that may be rare, such as Silverman’s fragile body, but if tortfeasor knows of these unusual conditions then there is evidence supporting a findings of malice, willfulness, or wanton disregard for P’s safety 

· Issue: Vicarious Liability
· Majority: Principal is not liable for agent’s egregious conduct
· Exception

· (1) principal authorized, participated in, consented to, or ratified the conduct

· (2) principal deliberately retained an unfit servant

· (3) agent was a manager and acted within the scope of employment

· Minority: Principal is liable 

· Case Wangen v. Ford (punitive damages not only for intentional)
· Essential Facts: Plaintiff was involved in a car accident, involving a Ford Mustang. Plaintiff sought punitive damages against Ford, claiming that Ford knew of certain product defects but chose to conceal these. Ford argued cannot seek punitive damages in negligence.
· Holding: Can seek punitive damages in negligence, gross negligence, or strict liability if the conduct was outrageous. Plaintiff pleaded that Ford intentionally covered up defects thereby providing evidence of fraudulent or willful conduct. 

· Issue: Products Liability & Reckless Disregard
· Most courts allow for recovery when the manufacturer acts w/ reckless indifference to P’s right such as having actual knowledge of the defect, but fails to resolve it

b. Measurement

· Jury determines liability and amount
· Factors considered

· The nature and reprehensibility of D’s conduct (most important factor)

· The seriousness of the harm

· D’s awareness that such harm would occur

· Duration of the misconduct, D’s conduct upon discovery of the misconduct, and any efforts to conceal the misconduct

· D’s net-worth 

· Relationship between actual harm and amount of punitive damages

· Total deterrent effect of other damages and punishment imposed on D

c. Constitutional Limits

· Three Guideposts for Excessiveness of Awards (Scotus)

(1) The Degree of Reprehensibility of D’s misconduct (factors)
· Whether harm caused was physical or economic

· The tortious conducted consisted of an indifference to or a reckless disregard of the health and safety of other

· The target of the conduct had financial vulnerability 

· The conduct involved repeated actions or was an isolated incident

· The harm was the result of intentional malice, trickery, deceit, or mere accident 

(2) The Ratio of the Actual and Potential Harm to P and the Punitive Damage Award

· Usually 9:1 the highest it can go

· Most cases 4:1 

· Exception: When compensatory damages are very low, but the conduct was very bad, then these ratios should not be considered 

(3) Civil and Criminal Sanctions Available for Comparable Misconduct  
· Case State Farm v. Campbell (how to measure punitives)
· Essential Facts: Plaintiff Campbell got into a car accident and killed someone. He told D State Farm that he admits to reckless disregard and liability. The estate of the dead driver wanted to settle. State Farm declined, wanted to go to trial, and ensured P that his assets were safe. Jury found Plaintiff 100% liable and awarded damage in exceed of Plaintiff’s police limits. Plaintiff sued D State Farm for band faith and fraud and sought punitive damages. Utah S.C. awarded $145 million in punitive damages. 
· Holding:

· As to (1) degree of reprehensibility, court found that D’s employees had altered records to make P look less liable, told him his assets were safe when they were not, but this was not bad enough to award $145 million. Modest award would be sufficient

· As to (2) considering evidence from handling other claims, from other states, outside and irrelevant to this case, court should have only focused on this case.

· As to (3) ratio between compensatory ($1 million) and punitive damages ($145 million), it was excessive, and should not be more than 9:1. Also, the verdict had little to do w/ the Plaintiff and was focused on nationwide handling of claims. 

· Issue: Third-Party Misconduct Rule
· Rule: Evidence of misconduct directed at other parties cannot be used to impose punitive damages on a defendant, unless that conduct is also directed to the plaintiff 

· Jury cannot use evidence from other states, had to focus on their jurisdiction only

· Case Mathias v. Accor Economy Lodging (even if compensatory very low, punitives very high if D was so bad)
· Essential Facts: Plaintiff stayed at D’s motel and was bidden by bedbugs. Plaintiff offered evidence that D knew about bedbugs, but declined to do anything about it, concealed and misled clients. Jury awarded $5,000 in compensatory damages and $186,000 in punitive damages.

· Holding: Court found that even though punitive damages exceeded single ratio, they were warranted. First, $191,000 was awarded based on $1,000 for each out of 191 rooms. Also, there was evidence that the Motel deliberately exposed hotel guests to health risks, which was severe conduct. Exception to single-ratio rule illustrated. 
IV. Restitutions

A. Unjust Enrichment

· General Overview 

· Concept: To restore to the transferor the money, property, or value of the property or services that were transferred, when it would be unjust to permit the recipient to retain what was received w/o paying for it
· Note: There does not have to be wrongdoing by D necessarily

· Measure of Recovery: Restitutions, i.e. the amount of D’s gain, not P’s loss

· The greater the degree of defendant’s fault, the higher the measure of unjust enrichment, i.e. the worse the conduct, the more unjust it will be to let D keep gains from the wrongdoing

· Elements

(1) D has been enriched, i.e. has obtained some benefit

(2) That benefit belongs to in justice to P (either in whole or in part, considering the unjust part)

(3) It would be unjust for D to keep it w/o paying for it

· Alternative to Breach of K: If there is an enforceable K, then no need to seek recovery under unjust enrichment 

· Quasi-Contract

· Concept: A contract implied in law to prevent unjust enrichment and to do justice  

· Case Matter of Estate v. Zent (implied in law K when no valid K)
· Essential Facts: Plaintiff lived for many years with a deceased of the Estate. They were in a relationship. She took care of him when he was suffering from various illnesses, like she was his caretaker. 
· Holding: Although there is no valid K, the Plaintiff was entitled to recovery under an implied-in-law K. She was like a babysitter to the deceased. Even doctors testified to that. As to counter-argument that she did it gratuitously, burden was on D Estate to prove that. They were also not married so assumption that if family services would be gratuitous does not arise here.
· Case Monarch v. Prezizo (can get current rental income but not projected future ones)
· Essential Facts: P leased an office building from D. Yet, D entered into a lease w/ an advertising company to display its sign on the roof of the building leased to P. 
· Holding: P was entitled to recover under unjust enrichment theory all of the rental payments D had received. D received benefits (rental payments from second lessee) to P’s detriment, who had a right to the roof. Yet, P not currently entitled to future rental income b/c D has not received any of that. However, D will have to disgorge those future rental payments to P if he receives them. Also, P could not sue under breach of K, because the K did not cover that issue, thereby quasi-contract needed. The roof issue was not within the scope of the K. 

· Conferring Benefit Based on Mistake

· Failed Contract Setting

· Parties tried to enter into K, but K is not enforceable b/c did not define the rights of parties remedially

· To bring unjust enrichment claim though, D must be unjustly enriched even if K not enforceable 

· Mistake Context

· The mistake must result in unjust enrichment to have a claim. Also, allowed with mistake of fact cases.

· Examples: 

· Payment by mistake gives the payor a claim in restitution against the recipient to the extent the payment was not due

· Bank my mistake deposits more money into client’s account than supposed to thereby having unjust enrichment.

· Case Pyaette (failed K setting so K implied in law as remedy)
· Essential Facts: Husband and Wife had an oral K, whereby Wife would put Husband through law school w/o him working, and after his graduation, he would do the same for the wife. He finished, but once she started, he divorced her.
· Holding: Oral K failed to meet requirements of enforceable K. Unjust enrichment is proper. The husband left the marriage with an asset given to him in part based on Wife’s efforts/work/time. It would be inequitable to allow him to retain that w/o paying her. Award should be limited to wife’ financial contributions for Husband’s living expenses and education expenses. There could be also a limited amount of recovery on anticipated gains (i.e. Husband’s future income). Also, wife needs to show that benefits conferred went beyond the ordinary services exchanged during a marriage, and parties understand that there was no gift.

· Case Kansas v. Farmway Credit Union (just assuming vs. mistake of fact)
· Essential Facts: P provided life insurance on the life of D’s employee. Court order was obtained presuming that employee was dead. P paid life insurance, but learnt later that D’s employee was alive.

· Holding: P assumed the risk that the employee was not dead and is not entitled to repayment. P made the mistake. They assumed the finding. They did not make a mistake of fact, i.e. seeing a guy dead and presuming he is dead, when he was not.   

B. Waiver of Tort and Suit in Assumpsit

· Concept: Plaintiff can bring a tort claim, but decides to waive that and sue in assumpsit. Most common tort is conversion. 

· Strategy: When P is suing in torts for conversion, the compensatory damages option will measure the loss to P (usually fair market value at time of conversion, or fair rental value during period of repossession). However, when sued in assumpsit, P may seek more recovery under restitution theory, because it focuses on what D has gained, which may end up being more than just losses to P. 
· Issue: Negative Unjust Enrichment
· Even though there was no tangible benefit from the wrongdoer (he was just in possession of it, he was not using it at all), there was an enrichment in terms of savings by not having to rent an item
· Case Cross v. Berg Lumber (suing in assumpsit rather than tort of conversion)
· Essential Facts: Plaintiff sued Defendant b/c of the conversion of a machine. He had initially borrowed it, but then kept it. Although tort of conversion, Plaintiff waived that tort action and sued in assumpsit for the value of the benefit conferred to D. He sued on two causes of actions: (1) replevin, i.e. return of item and (2) loss of use, i.e. a restitutionary recovery.

· Holding: With a conversion tort, P can elect the proper chose of action. Here, Defendant was unjustly enriched by not have to rent a road grader. So, Plaintiff can seek both money for the gains/cost-benefits saved by Defendant for not having to rent his own, thereby having negative unjust enrichment. Also, when D’s conduct as here was consciously tortious, courts will allow higher recovery in restitutions to deter that behavior.    

· Case Olwell v. Nye & Nissan (greater recovery in assumpsit)
· Essential Facts: P sold a part of his interest in a company to D. However, on company’s property P owed an egg-washing machine. Without P’s consent and knowledge, D used it and saved money by having to get its own. P used D for unjust enrichment. Trial court awarded judgment in favor of P, and damages amounting to the amount of savings D had saved by not having to buy its own machine and using the machine for 156 weeks.

· Holding: Affirmed trial court’s holding. P had a choice of actions, and decided to sue in assumpsit. P entitled to the money saved by D on not having to buy and use their own machine. This was higher recovery than just suing in torts, which is why P chose to sue in assumpsit. However, trial court awarded more than what P had asked in complaint. Thus, court adjusted the award b/c trial court cannot award more than was P asks.
C. Constructive Trust 

· Concept: A “thing” that D holds that belongs in justice and in whole to P
· Transfer of title from D to P

· Common Scenarios: acquisition of title to property for actual or constructive fraud; mistake, coercion; undue influence; duress; embezzlement; conversion; misuse or misappropriation of information; unconscionable conduct; infringement of copyright; violation of duty imposed by confidential or fiduciary relationship

· Creditor Priorities: Beneficiary via equitable constructive trust will have priority over unsecured creditors 

· Identification and Tracing:

· If someone steals money from P and invests it, then . . .

· If completely invested with full stolen money, constructive trust will work

· If partially invested, equitable lien will work b/c investment consists only part of P’s money

· Exception: If proceeds are though divisible, like life insurance death benefit proceeds, then constructive trust. Equitable lien most commonly seen with real property
· Disgorgement of Profits: P can disgorge profits realized by D in using P’s money as long as identifiable and tracible. However, fruits of D’s own labor or legitime efforts not recoverable. 

· Requirements

· (1) Identifiable and Tracible Property, could be some of money or personal property

· (2) Should in justice belong to P

· Case County of Cook v. Barrett (breach of fiduciary duty & constructive trust)
· Essential Facts: P County alleged that D had received bribes for recommending contracts and proposals from a voting-machine and that P County ended up spending more money on machines that it should have.

· Holding: Here, D was a fiduciary of P, the County. Thus, when he received bribes and benefitted from these, he breached his fiduciary duty. D had illegally obtained secret profits in breach of his duty.

· Case Simonds (Ex-Wife has equitable right to life insurance policy)
· Essential Facts: Wife separated from her husband. Separation agreement contained clause for husband to buy life insurance for $7k death benefit w/ wife listed as beneficiary. Husband lets policy lapse. Marries again. Buys new life insurance and dies later. Ex-Wife Simonds sues Estate.

· Holding: Ex-Wife was entitled to $7k proceeds from the new life insurance policy. New wife was simply a donee, rather than a BFP4V. Husband had an obligation to name ex-wife as beneficiary. She thereby had an equitable right in the policy. Here, constructive trust over equitable lien proper, b/c there was actually a payout so no need to just secure interest and the funds were easily divisible. 

D. Equitable Lien

· Concept: P has a security interest attached to an item/property, that does not belong in full to P (often w/ real property). This is often better with property than in the present has little value, but chance to gain value in the future. 
· The equitable lien claimant has a charge or encumbrance on the identified property and is entitled to deficiency judgment against the wrongdoer for the balance of the claim

· However, w/ real property, courts must execute a foreclosure for P to get money  

· Property must be identifiable and tracible 

· Case Middlebrooks v. Lonas (equitable lien on parents’ home)
· Essential Facts: P, daughter, alleged that she loaned $25,000 to D, parents, and was promised to get it back. However, P claims that D used that money to build a house.

· Holding: If remedies at law inadequate, P can get an equitable lien on D’s home and land. P has to prove that D promise to repay the loan but did not intent to do it. Also, P needs to identify and trace where her funds went. 

· Case Robinson (ex-wife equitable lien on in-laws house b/c she made improvements)
· Essential Facts: Husband and wife lived in house of husband’s parents. They made improvements. They get a divorce. Wife claims that because she invested so much time, effort, and money in improving the parent’s property, she has an equitable lien in the land.

· Holding: Wife has an interest in the property. The improvement were done w/ D’s knowledge, cooperation, and approval. Also, proper recovery would attaching an equitable lien based on one-half of the reasonable value of the permanent improvements, i.e. value of labor or materials furnished in making improvements on another’s property. Since wife lacks title to the entire property and improvements cannot be simply severed from the property, equitable lien proper over constructive trust. 
E. Limits on Equitable Recoveries
· Bona Fide Purchasers and Change in Position

· BFP: A constructive trust or an equitable lien cannot be enforced against a third party who has acquired a property for value and without notice of the equitable interest
· Donee is someone who receives it as a gift, such as the new wife listed on the husband’s life insurance as a new beneficiary

· Change in Position: Court may deny a restitutionary remedy if D would be adversely affected by virtue of circumstances which have materially changed after receipt of the benefit. However, D cannot act tortuously or be in fault for the change in position

· Example: Mistakenly delivering goods to someone else, but the goods are later destroyed by a fire

· Volunteers: Recipients of gift are not obligated to pay the donors for them

· Volunteers cannot force others to become their debtors by providing them w/ unrequested goods or services and then sue for the value of the alleged enrichments 

· Exceptions

· D had a choice to deny it, but did not do it

· Some jurisdiction will allow recovery in emergency cases such as taking care of a sick child
· Case G&M Motor v. Thompson (use of embezzled funds to pay for insurance)
·  Essential Facts: Prior to his death, Thompson had embezzled funds from his employer and purchased a life insurance policy, using some of those funds to pay for the premium. P sought an equitable interest in life insurance proceeds pay to the surviving wife.
· Holding: Court allowed to get part of life insurance proceeds via constructive trust. P did not have full interest b/c not all of the life insurance premium was paid using the embezzled funds.  
V. Nominal Damages

· Concept: Reflect a legal recognition that P’s rights, status, or legal relations have been violated even though no compensable harm has been suffered

· Trivial Sum: $1 or 6 cents

· Not available in negligence cases b/c proof of actual damages needed 

· Some courts will allow P to ask for punitive damages w/ nominal damages 

· Courts will also allow for recovery of attorneys’ fees w/ nominal damages, but the fees must be proportionate 

· Case Okeke v. Ewool (if no proof of damages suffered, but wrong done just nominal damages)
· Essential Facts: P, tenant, was wrongfully evicted from his apartment by D, Landlord. However, P did not prove what actual damages he had suffered from the eviction.

· Holding: P entitled to nominal damages to recognize the wrongdoing of an unlawful eviction. However, P did not prove what damages he suffered and thereby only $1 in recovery based on nominal damages. 
VI. Declaratory Relief

· Concept: Declaration of P’s rights

· Statutory remedy

· Very mild remedy

· If D violates the declared right, P can sue D for violation 

· Often seen w/ injunction cases

· Has issue preclusion effect

· Does not create right to jury trial 

· Requirements

· (1) Actual, concrete dispute between the parties, who have adverse legal interest (in federal courts, actual “controversy”). It cannot be vague or contingent 

· Example: Most commonly seen in insurance coverage disputes, where there is an actual controversy as to whether an insurance policy covers certain incidents 

· (2) The relief must serve a useful purpose in resolving that concrete dispute
· (3) With issues of federalism, declaratory relief should not be used to interfere w/ administrative proceedings or state court proceedings

· Case Public Service Commission of Utah v. Wycoff Company (none of the requirements of declaratory relief met)
· Essential Facts: The State of Utah sued Plaintiff for transporting goods within the State of Utah w/o having a professional license for it. Then, Plaintiff sued in federal court the State of Utah, arguing that it operated within interstate commerce and thereby did not need a professional license. There was no issue between the two parties as to whether Plaintiff was operating within interstate commerce and whether such dealings required a license or not.

· Holding: There was no actual controversy b/c P is seeking a declaration that its activities are interstate, but that is not in controversy with Defendant, State of Utah. Thus, P is already trying to win a case before it has even been commenced. Second, no useful purpose will be served by this declaration. Third, this declaration intends to limit the state power to enforce administrative proceedings on its state’s citizens. Not tolerable under federalism. 
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