I.  CLASSIFYING REMEDIES
A. Coercive, Damages, Restitution, Declaratory Relief
1. Coercive: Prevent further harm from happening
a. Injunctions are the main remedy of equity, and they stop the defendant from doing something harmful
b. Specific performance order available from a court sitting in equity (eg specific performance of contract)
2. Damages: substitutionary remedy and the main legal remedy, compensatory damages to put the plaintiff back in the position they would have been had the wrong not occurred (to the extent they can with money)
a. Punitive damages are NOT compensatory, they are designed to punish
b. Nominal damages serve a declaratory function
3. Restitution: returning the plaintiff to the position held before the wrong
a. Plaintiff provided a benefit to the defendant, want to recover the amount of their unjust gain
b. Many types, can look like coercive, damages, etc. depending
4. Declaratory relief: to declare the rights of the parties (often sought with injunctive remedies)
B. Law and Equity
Remedies are classified as either equitable or legal, which indicates in which court the remedy was created (eg equity court or court of law). Legal damages focus on past wrongs while equitable injunctions focus on preventing harms from occurring.
· Exception: Declaratory relief doesn’t fit into either category, it is neither equity or law, it’s statutory
1. Legal v. Equitable
	
	Law
	Equity

	Creation
	King’s court or common law
	Court of Chancery (core power is to do justice)

	Main remedy
	Money damages (often the only remedy)
	Injunctions

	Procedure
	Rigid, reliance on precedent
	Flexible, free to craft remedies to fit the situation, no need to be consistent, not bound by precedent

	Jury
	yes
	no

	Jurisdiction
	Over things -> Can issue judgement over assets
	Over the person -> Can order defendant to stop doing something or start doing 

	Consequence
	Judgment gives you the right to go after money, doesn’t make the defendant pay money -> if they don't pay, the plaintiff needs a separate action to enforce the judgment
	Equitable decree is a direct order -> if defendant disobeys they can be held in contempt if they violate the injunction


2. Mixed
When remedies sought are mixed equitable and legal, there are complications
· Example: Plaintiff wants his neighbors to stop smoking and wants damages for past harm to his health. This is a mixed case where both legal and equitable remedies are sought: damages for past harms and injunction to prevent further harm.
Split between federal and state when issues are mixed:
1. Federal courts guarantee the jury goes first and decides issues of fact necessary to determine if there is a remedy and the amount of damages. The judge comes second and is bound by the jury’s decisions of facts, but then determines whether to grant an injunction.
a. Example: jury would first decide if there is a nuisance and damages, then judge would decide whether to issue injunction
2. Some states (including CA) flip: The judge goes first, jury second. The judge decides factual issues for injunction, then the jury (bound by the judge’s findings of facts) decides the damages
3. Most states follow the equitable clean-up doctrine: if equitable issues predominate, judge decides everything (with no jury)
Note: The difference in whether you get a jury between federal and state courts is because the 7th amendment doesn't apply to the states
C. Specific or Substitutionary
Specific remedy: Gives you what you specifically want (Example: injunction to prevent deportation)
Substitutionary remedy: Substitute for rights you lost rather than returning your rights to you (most common is damages)
II.  INJUNCTIONS
3 types of injunctions:
1. TRO
2. Preliminary
3. Permanent
Note: A preliminary or permanent injunction is a final order and therefore appealable (but not a TRO)
A. Permanent Injunctions
To get a permanent injunction, moving party must prove all requirements:
1. Actual success on the merits of the underlying/substantive claim (eg prove the cause of action)
2. Inadequate remedy at law
3. Irreparable harm to the moving party if injunction does not issue (harm is “serious”, not “trivial”)
4. Balance of hardships favors grant (hardship to movant if injunction does not issue v. hardship to opposing party if injunction does issue)
5. Public interest does not disfavor grant
Note: These are elements, not factors - moving party has to prove all of these. And even if they do, the court still has discretion so they can do whatever they want and not grant the injunction
RULE: There is no situation where the movant is entitled to an auto-injunction, must be a case-by-case basis using this test
· Seminal case - eBay v. Merc Exchange: Patent infringement case where movant argued they are entitled to a categorical injunction. Court held the rules for getting an injunction are the same no matter what area of law, so no auto-injunction to prevent future infringement for patent cases
1. Inadequate Remedy at Law
RULE: If legal remedies (usually damages) are sufficient, shouldn’t grant the injunction
· Note: Punitive damages are irrelevant when analyzing inadequacy of compensatory damages because punitivies are discretionary so not guaranteed
Example - Thurston Enterprises v. Baldi: Baldi sued Thurston seeking an injunction to order Thurston to stop using large trucks on an easement granted for a project because the trucks were ruining the pavement and destroyed speakers aisles on his property. The trial court ordered Thurston to repair the road, repair the speaker aisles, and not use more than 5 trucks a day on the project until completed. The court vacated the orders to repair because injunctive relief is not supposed to look backward to remedy past misconduct, but to prevent harm in the future. Money damages is the proper remedy for the repairs.
Three common reasons damages are an inadequate remedy:
1. Uncertain damages: Damages would be speculative, too uncertain or difficult to quantify, so cannot be proven to a reasonable certainty
2. Money not as good: Plaintiff seeks justice, granting money might be inadequate to protect the plaintiff’s rights in the future
3. Multiplicity of actions: Where harm is ongoing, continuing, or repeated harm and plaintiff would have to sue them each time, resulting in duplicative actions
Note: these are the main reasons damages are inadequate, but courts of equity are flexible
Examples:
· Galella v. Onassis: An injunction enjoined paparazzi Galella from photographing Onassis or her children. The legal remedy was inadequate because it was clear Galella wouldn’t stop photographing her so the wrong would continue into the future even if damages were paid, causing a multiplicity of actions. Damages were also speculative because the harm was Onassis and her children being bothered, being in fear, etc.
· Wheelock v. Noonan: Wheelock let Noonan briefly store a small amount of rocks on an unused lot of his. But Noonan stored huge amounts of rock past the period Wheelock agreed to. Noonan agreed to remove the rocks, but continuously neglected to. Wheelock sought an injunction requiring Noonan to remove the rocks. The trial court granted because the rocks are a continuing trespass, so the issue is the multiplicity of suits. The court affirmed the injunction because the legal remedy was inadequate and the defendant did not show good faith or that he would behave. Paying someone to remove the rocks isn’t a sufficient remedy because of the case facts: Wheelock would have to figure out who will remove the rocks and where to put them, all of which are unknown costs leading to uncertainty of damages
a. Rationales
Extraordinary remedy: If a legal remedy solves the problem, you can’t get “extraordinary” equitable remedy. Comes from history: a court of equity wouldn’t have stepped in unless the court of law was unable to provide relief. 
Practical concern of court resources: Courts are reluctant to grant equitable relief if a legal remedy is available because of the practical concern of court resources and supervision. There is a greater use of judicial resources in an equitable decree than a legal remedy. With an injunction, the court is committing its resources to supervising the injunction
· Example: Person crashes into your car and they offer to repair it themselves rather than pay you for the repairs. You don’t want them to decide how to repair it. With a damages judgment, the court is no longer involved. If the court orders repairs with an injunction, the court is tied up in administering it until it is fulfilled.
Improper use: Injunctions are discretionary, judges don’t want to grant injunctions if the party just wants money and will use injunction as a powerful bargaining chip
b. Future Infringements
RULE: An injunction seeks to prevent a future breach of the plaintiff’s rights, so have to show that future breach is likely to occur. The plaintiff must establish the probability defendant will make future infringements of the plaintiff’s rights. Court looks at whether the defendant has ignored requests in the past (eg not acting in good faith or living up to their word)
Problem - The Borrowed Lot: Wheelco is a commercial trucking company that instructed employees to park in the neighboring lot when their lot was full. After a few months, Landry discovered this and offered to rent the lot to Wheelco. Wheelco continued to reject rental offers and to falsely claim they would stop use. Wheelco’s use is likely to continue in the future without an injunction as they are acting in bad faith by giving assurances it would stop.
2. Irreparable Harm
RULE: To get an injunction, there must be irreparable harm, meaning the harm is serious, not trivial
· Trivial example: Plaintiff homeowner is annoyed that defendant neighbor’s dog walks across her lawn. Plaintiff’s petition for an injunction would be denied because the harm done by the dog’s repeated trespasses is not great and irreparable
· Imminence and frequency of injury is relevant
Contrast: Error to see the irreparable harm requirement as identical to inadequate remedy at law. The irreparable injury requirement is intended to describe the quality or severity of the harm whereas the inadequate remedy test looks to the possibilities of alternative modes of relief, however serious the initial injury. Regardless, some jurisdictions subsume this requirement with inadequate remedy at law
Some things courts typically consider serious harm:
1. Real estate or property interests
2. Health
3. Destroying a business
Examples:
· K-Mart Corp. v. Oriental Plaza: Trial court granted K-Mart an injunction ordering Oriental Plaza to replace construction done in violation of their agreement. The harm to K-Mart was irreparable if the injunction was not granted because a building blocking their storefront cost K-Mart customers and destroyed the look of the K-Mart building as agreed to in the lease, resulting in damages to the image/goodwill of the company without the uniformity of the store’s appearance. The harm was serious because K-Mart bargained for it in the lease agreement and sued over it, so clearly it mattered to them.
· Problem - The Wandering Golf Balls: A family bought a home next to a golf course and balls occasionally land on their property even after they erected a fence and complained. The family seeks an injunction to relocate the ninth green. The family could argue the harm is serious because it interferes with their property enjoyment and they need to prevent future possible serious harm of someone getting hit or property damaged. The club would argue this is trivial because they knew the house was by a golf course when they bought it, the future harm is not likely and has not occurred, and the balls don’t land in their yard very often.
· Muehlman v. Keilman: The Keilmans sought an injunction against Muehlman for running their large trucks overnight near their house, which was loud and released fumes. The court said this was a great harm because health was affected, the trucks ran every night so it was frequent. Muehlman could have argued there was no alternative to running the trucks overnight and that the injunction would harm their business.
3. Balance of Hardships
RULE: The balance of hardships must favor grant of injunction. Must balance the harm to the moving party if injunction does not issue v. harm to the non-moving party if injunction does issue.
· Example - Muehlman v. Keilman: The Keilmans sought an injunction against Muehlman for running their large trucks overnight near their house, which was loud and released fumes. There was no evidence the defendants would be harmed if the injunction issued, but very clear how the plaintiffs would be harmed
Sub-rule: The balance of hardships can impact both whether an injunction is granted or not AND the scope of the injunction. Courts can modify the requested relief to properly match the balance of hardships
· Example - Triplett v. Buekman: Buekman removed a bridge to an island and replaced it with a causeway. Triplett sued for an injunction to remove it and replace with a bridge so they could waterski under it. The court said a bridge to the island was too long, but could do a shorter one
a. Speech
RULE: Restrictions against 1st amendment rights are permissible if proper balance and the restriction/injunction is carefully tailored to be the least restrictive means to protect the plaintiff’s rights 
· Typically results in the injunction being milder than what the plaintiff originally asks for
· Rationale: When an injunction interferes with a 1st amendment right (eg freedom of speech), this is a serious interest as the court doesn’t want to restrict defendant’s exercise of constitutional rights
· “No prior restraint on speech” is allowed, so the remedy for offensive speech isn’t preventing further speech
Example - Galella v. Onassis: An injunction enjoined Galella from photographing Onassis or her children. Trial court thought the injunction was too restrictive because there is a 1st amendment right to photograph public figures in a public area. The balance of hardships required a milder injunction to be less offensive to the 1st amendment.
4. Public Interest
RULE: The public interest cannot disfavor grant of an injunction, should favor grant
· Plaintiff does not have to prove that it favors grant, merely that is does not disfavor grant. Defendant can prove disfavors grant to prevent an injunction
· Courts consider practicality of enforcement because it is always in the public interest to consider the court’s use of resources and integrity
· Court considers whether injunction is sought merely to use as a negotiating chip, looking at the motivation of the movant
· Compare: Balance of hardships looks at the parties, the interests of anyone else is public interest
Example - Graham v. Cirocco: Cirocco’s employment contract had a non-compete clause which he violated, soGraham sought an injunction. The court rejected the injunction because there was a lack of surgeons in the area and people needed the type of medical care Cirocco was providing, so prohibiting him from opening a medical office was against the public interest.
Government as a party: When the US government is the plaintiff seeking to enjoin, they are working for the people, so they represent the public interest
· Example - US v. Rainbow Family: To prevent a gathering in the national forest, the US sought an injunction arguing the gathering was a nuisance and public interest would be favored by injunction. The court said prohibiting the gathering was too broad because of competing public interest of right to associate/publicly gather under the 1st amendment, but did put restrictions and limits on the gathering.
Arguing public interest: When public interest is a key issue, it is often unclear what the public interest is because both parties have a different way that public interest is on their side
· Example - Boomer v. Atlantic Cement Company: The polluting cement company was good for the public because of job creation, but bad for the public because of harm to the public’s health by pollution
a. Statues/Crimes
RULE: Where a statute forms the underlying merits of the case and the statute states or implies a public interest, that IS the public interest. The court can’t “make” a superseding public interest. Public interest is considered in deciding whether to grant an injunction, NOT in evaluating the statute underlying it
· Rationale: The court cannot re-invent public interest if the legislature already expressed it. Congress is determinative of the public interest
· Sub-rule: Federal public interest supersedes state public interest
Seminal case - US v. Oakland Cannabis: The US sought to enjoin a cannabis company from operating because it was illegal under federal law. The company argued that the public interest strongly favored no injunction because California voters allowed marijuana to be sold under state law, but the Court rejected this because the federal statute prohibiting the sale was determinative of public interest.
5. Terms of Injunctions
RUlE: The terms of an injunction have to be clear and unambiguous to be enforced. If too vague of an injunction, the court can’t hold a defendant in contempt because the order was unclear
· Rationale: A party has violated an injunction if they do not “substantially comply” with it. Terms must be clear so it can be easily determined in contempt hearings whether the injunction was violated
Example - Galella v. Onassis: An injunction enjoined Galella from photographing Onassis or her children. Because the injunction couldn’t have abstract concepts like “harass” or “no jumping” etc., the court set a distance limit for practical reasons because it made it easier to prove if Galella violated the injunction or not.
6. Enjoining Nuisances
a. Threats to Public Health and Zoning Regulations
RULE: If a business isn’t creating an imminent public health threat, court will give them time to abate the nuisance
· Example - Boomer v. Atlantic Cement Company: Landowners sued a polluting cement company to enjoin its operation and restrict them to abate the nuisance. The court was reluctant to shut down the company entirely, and believed technology could lessen the problem in the future. The court considered an injunction to restrict the company, but delayed the effect of the injunction. The court would grant the injunction unless the cement company gave the homeowners payment for permanent future damages, leaving the option to the defendant to decide what happens.
Zoning Regulations: Operating within zoning regulations is important but not determinative; works in the defendant’s favor
· Sub-rule: In California, if a business is operating according to zoning regulations and operating in a reasonable manner, they can’t be enjoined
· Example - Harrison v. Indiana Auto: The auto shredding company qualified as a nuisance for air pollution. For balance of hardships, the defendant is running a legal business following zoning regulations and had a positive environmental impact because they were recycling cars. The defendant was acting in good faith to minimize the impact on the community, and there could be technology in the future to abate this type of problem. The court gave the company time to abate the nuisance. They determined the negative aspects didn’t outweigh the benefits, so the defendant should have time to correct the issues.
b. Uncertain Future Harm
RULE: When the activity to be enjoined is causing no current harm and poses only an uncertain future threat, an injunction is not justified if its basis is solely that a tort may possibly occur. The plaintiff has to show it is likely to happen
· Example - Nicolson v. Connecticut Half-Way House: Residents sought to enjoin a temporary residence for parolees based on their fear the parolees would commit crimes and decrease their property value. Their unsubstantiated fears did not justify an injunction.
· Similarly, where an offending activity has ceased a court will not impose injunctive relief to prohibit an uncertain future harm.
c. Coming to the Nuisance
RULE: Court consider parties’ order of arrival in determining the availability of equitable relief for a nuisance (ie “coming to the nuisance”)
· Example - Spur Industries v. Del E. Webb: Plaintiff owned a property located near a cattle feedlot and sought an injunction to stop the feedlot’s operation. The court granted and made the feedlot relocate but made the plaintiff pay for the relocation. Part of the determination was because the plaintiff knew the feedlot was there, which made the property they purchased cheaper.
B. Interlocutory Injunctions: TROs and Preliminary Injunctions
Interlocutory injunctions are TROs and preliminary injunctions, both of which are short term relief limited in time
· Considered an emergency remedy and happens quite quickly (eg if dispute arose in early June, preliminary injunction could be granted in early July)
· Considered “extraordinary relief” and won’t get it without showing you genuinely need it
Timeline:
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A TRO protects the plaintiff’s rights and preserves the status quo from the beginning of the case until the preliminary injunction hearing. The status quo is the last peaceful undisputed situation before the controversy arose. A preliminary injunction preserves the status quo until final adjudication. If a permanent injunction is granted, it takes the place of the preliminary injunction
· Example - Ride the Ducks v. Duck Boat Tours: One duck tour company had exclusive use of a ramp, another company began to use it without permission. The status quo was plaintiff company’s exclusive use of the ramp. A preliminary injunction would prevent the defendant company from using the ramp during the litigation and a permanent injunction would forever prohibit them from using the ramp.
Important notes:
· Can seek TRO the first day the complaint is filed, then get a hearing soon after
· TRO limited to 14 days unless the court extends another 14 days or enjoined party consents to extension
· TRO supposed to give way to a preliminary injunction with a hearing before the TRO expires
· You don’t have to get a TRO to get a preliminary injunction but you cannot get a TRO without also asking for a preliminary injunction
2 tests used by most courts:
1. Traditional test or Winter Test
2. Alternative test or Serious Question test or Sliding Scale test
Note: The moving party can argue in the alternative in case the traditional test does not work. It is not necessary if the traditional test is established. Most circuits say both tests are operative (traditional and alternative).
1. Traditional Test
Traditional requirements to get a preliminary injunction or TRO:
1. [Substantial] likelihood of success on the merits
2. Irreparable harm
a. Inadequate legal remedy
b. Serious, not trivial harm
c. Emergency/exigency (eg harm is imminent)
3. Balance of hardships favors grant
4. Public interest favors grant
Notice: Need only show likelihood of success on the merits, rather than actual success on the merits as required for a permanent injunction. “Substantial likelihood” is the wording used by some courts to indicate that the burden is softened, not a strict “more likely than not.”
Examples:
· Tom Doherty v. Saban Entertainment: Saban gave Doherty exclusive book rights, but when Power Rangers got very popular they broke that contract. Money damages were not an adequate remedy because it was unclear how much that contract would have been worth. Without a preliminary injunction, Doherty wouldn’t be able to establish themselves as a big child’s book publisher.
· Classic Components v. Mitsubishi Electronics: Plaintiff sought an injunction to compel the defendant to continue using the plaintiff as their distributor. The court denied the preliminary injunction because the injuries the plaintiff alleged were not irreparable as they were merely money damages due to lost income.
· Cassim v. Bowne: Cassim moved for a preliminary injunction to force the government to give him a hearing before suspending his medical license. The harm to Cassim’s reputation and practice was very significant, but the government had a strong interest in preventing unnecessary surgeries. Thus, the balance of hardships favored the injunction.
RULE: Whatever the burden of proof at trial, the same burden at the preliminary hearing
· Example - Gonzales v. O Centro: Wanted to enjoin enforcement of the US government’s controlled substances act against their religious members for using a drug. The religious group argued that they were likely to succeed because the government could not prove what they had the burden to prove at trial. 
RULE: The court will not put as much weight on balance of hardship against an injunction if the non-movant brought the harm to themselves
· Example - Ride the Ducks v. Duck Boat Tours: The defendant tour company said it was going to use the plaintiff’s ramp which the plaintiff built and paid licensing fees on, which the plaintiff wanted to prevent. The defendants would suffer harm if the injunction issued because they wouldn't be able to enter the river (which is a lot of harm) but they brought the harm onto themselves because they didn’t clear the issue before making the investment. 
2. Alternative or Sliding Scale Test
Reminder: If the traditional test does not work, you argue this test in the alternative. If the traditional test works, you do NOT need the alternative test
Alternative or Sliding Scale Test:
1. Likelihood of success/“serious question” on the merits (balanced with balance of hardships)
2. Irreparable harm
a. Inadequate legal remedy
b. Serious, not trivial harm
c. Emergency/exigency (harm is imminent)
3. Balance of hardships (balanced with likelihood of success)
4. Public interest favors grant
2-step analysis:
1. Look first at the elements of irreparable harm and public interest because they are required
2. Look at balance of hardships and likelihood of success on the merits because they can be balanced against each other. If you have a low likelihood of success, the balance of hardships should tip sharply in your favor. If you have a high likelihood of success, the balance of hardships doesn't really have to tip in your favor
a. Floors on Likelihood of Success and Balance of Hardship
Floor on Likelihood of Success on the Merits: 
2 different approaches:
· 7th circuit: Floor is a “plausible” claim on the merit
· 2nd and 9th circuits: Floor is that a “serious question” must be raised by the case such that the case should by fully adjudicated; “so serious, substantial, difficult”; Serious question is if the court should (as a matter of policy) preserve the case for adjudication; Is the case worth preserving?
2 components for serious question (9th circuit test):
1) Factual: Should the status quo be maintained? 
2) Law: Is the law unclear? Is there an underlying legal question that should be answered?
Example - Problem: The Threatened Landmark: A railroad company owns and maintains an empty depot that they decided to demolish, but the town wanted to save it so they declared it a landmark and passed an ordinance prohibiting destruction of a landmark without town approval. There is a serious question because the litigation is about the building being torn down, without an injunction it would be and the status quo would not be maintained. Also, there is an underlying legal question about the validity of the ordinances.
Floor on Balance of Hardships: Unclear how low the bar can go when the likelihood of success is very high. Maybe the court won’t allow if it tips sharply against the movant (though no case establishes this)
Example - Turnell v. Centimark: Centrimark sued to enjoin Turnell from working, court granted modified order partially enforcing. Very strong likelihood of success with very weak showing on balance of hardships (not even clear it balanced in movant’s favor). The balance tipped slightly in favor of the non-movant because he was not able to work, but there was a very high likelihood of success on the merits, so the court affirmed in the injunction.
3. Procedural Requirements
a. Timing
Exigency Requirement:
· FRCP 65(b)(2): If no hearing occurs, TRO expires in 14 days unless extended by the court or defendant consents to extension (typically for more time to prepare for the preliminary hearing)
· FRCP 65(b)(3): If a court grants a TRO ex parte, they need to set the preliminary injunction hearing ASAP, take precedence over any other matters
RULE: An improper extension of time beyond the 14 days morphs the TRO into a preliminary injunction for purposes of appeal. Thus, it is an appealable order because it was “converted” into a preliminary injunction
· Seminal case - Sims v. Greene: Sims got an ex parte TRO, the court extended it, then Greene consented to another extension. The court then extended 10 days without Greene’s consent and held a hearing on the preliminary injunction. Before the decision, Greene moved to get rid of the TRO. The court held it was invalid for the court to extend the TRO the additional 10 days.
b. Ex parte TROs
· FRCP 65(b)(1): An ex parte grant is not normal, only in exceptional circumstances where there is immediate irreparable harm and movant explains why lack of notice is necessary
· FRCP 65(b)(2): Court must file an ex parte TRO promptly with a time and date stamp
When you can get an ex parte TRO: 
1. Where the identity of the adverse party is unknown or cannot be located in time for a hearing
2. Where the plaintiff would face irreparable harm so immediate that it would be improper to wait until the defendant was notified and given an opportunity to be heard
3. A narrow band of cases where notice to the defendant would undermine the plaintiff’s action
a. Examples: Domestic violence cases where defendant would react violently, a pattern of behavior where the notice would result in destruction of evidence
b. Subjective fear is not enough, need proof defendant acted this way before OR plaintiff has often seen this in a similar situation
Examples:
· Problem - Fending Off the Fence: Neighbor is about to erect a fence on the wrong side of the property line without confirming it was on his property. Near that fence line is a 100 year old health-failing tree that a specialist has been nursing. Client stopped fencing crew that was hired and paid to work for 2 days. The client can probably get a TRO. This is immediate irreparable harm to the tree.
· Problem - The Software Scofflaws: Software company found out another software company had stolen their software packages and installed them on their computers in violation of copyright law. The company sought an ex parte TRO because in software copyright infringement it is common for defendants to delete the software off the computers, thus destroying any evidence of a violation if they are given notice
First Amendment Ex Parte Injunctions: Rare for injunction to be upheld when ex parte and restricts 1st amendment rights. Must narrowly tailor injunction
· Example - Carroll v. Princess Anne: Town officials got an ex parte TRO to prevent the assembly of white supremecists. TRO was procedurally defective and violated the constitution because of 1st amendment issues. This was stopping the defendants from speaking without knowing what they would say, and ex parte so they had no chance to oppose the motion. No effort was made to give the white supremecists notice, violating their 1st amendment rights.
c. Hearing and Findings
Hearing: An evidentiary hearing is required if essential facts are in dispute. Hearing just has to reasonably give the non-moving party a chance to be heard
· Not required in every case because not every case has essential facts in dispute
· Common for factual disputes over credibility determinations where you need to look live witnesses in the face
· Note: Can consolidate a hearing with a trial on the merits
Example - Fengler v. Numismatic Americana: The trial court granted an ex parte TRO preventing defendants from further business deals. The trial court erred by granting a preliminary injunction without an evidentiary hearing even though there was a real question of whether the law firm still represented the people who skipped town or the corporation
Findings of Facts and Conclusions of Law: A court must make findings of fact and conclusions of law with a preliminary injunction. Don’t even have to do it in writing, can be done orally
· Rationale: Because a preliminary injunction is appealable and the appellate court needs this information to review the grant of the injunction for abuse of discretion, which it can only do if they know their reasoning
4. Injunction Bonds
FRCP 65(c): The moving party has to put up a bond for an injunction and pay for the defendant’s damages if an injunction is improperly granted
· Rationale: A preliminary injunction is speculative so there will always be errors. The party that made the “mistake” in wrongly granting an injunction is the trial judge, BUT trial judges have absolute immunity for actions taken in their official capacity.
2 purposes of injunction bonds:
1. Protect the party who is enjoined from wrongly issued injunction
2. Provides a hurdle for an injunction, requiring the movant to put some “skin in the game”
a. Amount of the bond
RULE: Mandatory for the movant to put up security, but the amount of the bond is just whatever the court considers proper
· Exception: In California domestic violence cases, no injunction bond is required
· Security can be a bond or merely collateral (eg you can put up property)
· Don’t need to put up bond until you win the preliminary injunction
· Note - Financing the bond: can get the money from a “surety”, the company that puts up the money who charges interest on it an collects collateral
Sub-rule: A court can say you don’t need to put up a bond and can instead put up security showing you’ll have the money BUT you then do not have a cap on damages (mostly for corporate plaintiffs)
Considerations:
· Amount of the bond is very deferential, review on the amount of the bond is abuse of discretion
· The amount of bond does not have to parallel the damages, but the amount of damages is still very relevant
· When the amount is too high, it puts up a barrier to court
Nominal public interest bonds: A nominal bond may be posted for public interest BUT the judge is not obligated to do a nominal amount
· Example - Save Our Sonoran v. Flowers: Plaintiff wanted a nominal bond as they were merely a non-profit environmental group. Defendant argued too low because it wouldn’t cover the actual damages they as the enjoined party would suffer for a halted construction project. Plaintiff did not put up evidence to show the undue hardship of getting the bond, so court denied nominal bond
Changing the bond amount: Once the court sets the bond amount, can change the amount during the proceeding if it determines the amount is too high or too low based on additional facts concerning the loss the defendant would suffer increase or decrease later on
Important considerations for changing the bond amount:
1. Predicted damages to defendant
2. Likelihood of success on merits on appeal (shows defendant more likely to suffer damages because case is less likely to be in plaintiff’s favor)
Example - Coyne-Delany v. Capital Development: Seemed Coyne would prevail on the merits based on precedent but as the case continued the precedent was reversed so Coyne would almost certainly lose. 
b. Damages on the bond
To recover damages on the bond, the defendant has to prove they suffered actual damages caused by the wrongful injunction
· Rationale: An injunction bond is not a fine. The bond is compensatory damages not punitive damages, not meant to punish the party who sought the injunction
No bad faith requirement: The defendant does not need to prove plaintiff was acting in bad faith to recover. However, if the defendant proves the plaintiff was acting in bad faith, it is more likely they will pay damages on the injunction bond
· Seminal case - Coyne-Delany v. Capital Development: The trial court did not allow defendant to recover on the bond damages at all because the plaintiff wasn’t acting in bad faith, but this was improper
Limits: Damages on the bond are capped by the bond amount. Thus, the enjoined party’s awarded damages cannot exceed the amount of the bond.
· Example - Coyne-Delany v. Capital Development: The defendant wanted to recover their actual damages of $56k resulting from the injunction which delayed a construction project, but the bond was only for $5k, so that was the maximum amount they could recover.
· Note: This is why the defendant can ask the trial court to increase the amount of the bond
· Most federal cases say can’t recovery attorney fees for fighting wrongfully issued injunctions
· Bad faith: In a few states, if the plaintiff sought the injunction in bad faith, might allow them to exceed the bond
Presumption in favor of damages: When an injunction is vacated or reversed, there is a presumption in favor of awarding the wrongfully enjoined party injunction damages. Thus, the court must have a good reason to deny recovery, the burden of which is on the party opposing recovery. 
· Good reason to deny recovery would be that the damages sought were unreasonable in amount or that a party failed to mitigate them
· Note: The presumption applies to provable damages. The wrongfully enjoined party must first demonstrate that the damages sought were proximately caused by the wrongful injunction. Once the party seeking recovery adequately establishes its damages, it is entitled to a presumption in favor of recovery
Factors to consider when awarding injunction damages: 
1. Resources of the parties
2. The defendant’s effort or lack thereof to mitigate his damages, and
3. The outcome of the underlying suit
5. Stays and Injunctions Pending Appeal
Stay Pending Appeal: If an injunction is granted against you in the court below, you can request a stay pending appeal
· If you do not request a stay pending appeal, you have to follow the injunction or be held in contempt
· There is no automatic stay in federal jurisdiction
· California gives an auto-stay on mandatory injunctions (injunctions that make you do something) but not on prohibitory injunctions (injunctions that prevent you from doing something)
Injunction Pending Appeal: If you requested and were denied a preliminary or permanent injunction, you can request an injunction pending appeal
· Harder to get than a stay pending appeal
· Purpose is to preserve case for a full hearing before the court of appeals
Movant must show:
1. Likelihood of success on the merits (on appeal)
2. Irreparable harm
a. Inadequate legal remedy
b. Serious harm
3. Balance of hardships
4. Public interest
Note: This is the traditional test, a sliding scale also used
Example - Cavel International Inc. v. Madigan: Cavel sought an injunction to prevent an anti-horse meat law from being enforced as that would shut down their factory. The injunction was denied and Cavel sought an injunction pending appeal which was also denied because there was not a strong likelihood of success on the merits which would showing that the statute was unconstitutional. Under the sliding scale test, there was a serious question of constitutionality. The balance of hardships tipped sharply in favor of Cavel as their business would be shut down without the injunction. Thus, an injunction was granted
Procedure for both injunctions and stays pending appeal:
· First must ask the trial court for the remedy, then ask the court of appeals when you file the appeal
· An injunction pending appeal or stay pending appeal is lifted as soon as that appeal is finalized
· For both, you need to post a bond
a. Standard of Review
Standard of review: The standard of review from grant or denial of an injunction is abuse of discretion. If the injunction requires reviewing the interpretation of a question of law, the decision is reviewed de novo because pure question of law.
Abuse of discretion in the issuance of a preliminary injunction can occur in several ways:
1. The trial judge’s decision must be based on relevant factors so as not to be a clear error in judgment
2. The trial court must apply the correct legal standard for the federal circuits
3. The trial judge must apply the correct law with respect to the underlying issues in the case
4. The findings of fact must be clearly erroneous
C. Enforcement: Contempt
Contempt is remedy for how to enforce an injunction
· Direct criminal contempt or “summary contempt” is where the trial judge has the power to hold someone in contempt if they disrespect him or interrupt procedures
· The different types of contempt are not mutually exclusive; can have all 3 forms of contempt for the same contemptuous action
· Judge has wide discretion to enforce order
	 
	Indirect Criminal
	Civil Compensatory
	Civil Coercive

	Purpose
	To vindicate the court’s authority by punishing contemnor for past violation of court order
	To compensate party who obtained the injunction for harm caused by contemnor’s violation of court order
	To coerce contemnor’s compliance with court order

	Sanction
	Jail or fixed fine (paid to government) or both (determined by statute)
	Compensatory damages, including attys’ fees & costs (paid to aggrieved party)
	Conditional jail or fines (paid to government) or other sanction.  May be “purged.”

	Jury Trial
	Yes, if sanction is “serious” (1)
	No
	No

	Right to Counsel
	Yes
	No
	 No (but cf. Turner) (2)

	Willfulness required?
	Yes
	No
	No

	Proof Level
	Beyond a reasonable doubt
	Clear and convincing
	Clear and convincing (3)

	Nature of Proceeding
	Separate criminal trial brought by prosecutor before a different judge
	Civil hearing as part of administration of injunction (before same judge who issued injunction)
	Civil hearing as part of administration of injunction (before same judge who issued injunction)

	Effect of Underlying Order being vacated
	No effect; contempt sanction remains valid (4)
	Contempt sanction vacated (5)
	Contempt sanction vacated (6)

	Appealability
	Immediately appealable
	Appealable when the underlying case becomes final
	Appealable when the underlying case becomes final


1. Indirect Criminal Contempt
a. Walker Rule/Collateral Bar Rule
Walker rule/Collateral bar rule: You cannot collaterally attack the underlying order (eg TRO, injunction) when you are disputing a contempt charge. You must seek a stay claiming it is wrong or unconstitutional, you cannot claim that when you are accused of contempt for violating the order even if the order was invalid.
· Seminal case - Walker v. City of Birmingham: The government got an ex parte TRO to prevent the march which the protestors ignored and were held in criminal contempt for violating. The Court said there is a duty to obey the order, so contempt was proper because even if the TRO was improper, you cannot disobey it. The marchers should have challenged the order in court.
· Note: While all federal courts follow this rule, not all states follow this rule. Some states say you should be able to challenge the underlying court, usually limiting to 1st amendment and/or unconstitutionality challenges (in California, limited to unconstitutionality challenges only)
Exception: Some lower federal courts have found ex parte prior restraints on free speech are “transparently invalid” and allowed the media to argue criminal contempt invalid. Overall, safer to just challenge the order rather than disobey it and potentially face contempt.
RULE: Once the order is issued, it is valid and MUST be obeyed even if the court is later shown not to have jurisdiction. The court has the power to issue order, so you should follow it even if you disagree or believe the court does not have jurisdiction. When the court is deciding whether it has jurisdiction, it has the power to issue TROs and preliminary injunctions
· Example - US v. United Mine Workers: Mine workers went on strike after the government got an injunction against a strike. The mine workers disobeyed the injunction and argued that the court lacked jurisdiction because a statute prohibited an injunction. The mine workers were still held in contempt.
b. Right to Jury Trial
RULE: Whether you get the right to a jury trial for an indirect criminal contempt charge depends on whether the sanction is serious
· Jail: More than 6 months jail term considered “serious”
· Fine: Whether a fine is “serious” depends on the circumstances (eg for a coropration v. a law student, a $500 fine would cause different reactions). Most courts allow a jury if the fine could be over $500; some courts use $10k as a limit
2. Civil Compensatory Contempt
For the plaintiff to recover damages for civil compensatory contempt, they will need to prove damages caused by the defendant’s failure to comply with the injunction
· Defendant does not need to pay damages until the end of the case
· If civil compensatory contempt is for a victim compensation fund, can only be used to make victims whole and any remainder must be sent back to the contemnor
3. Civil Coercive Contempt
Main difference from civil compensatory contempt is that civil coercive contempt is conditional, so the contemnor can get out of it if they obey the injunction or “purge” the contempt
· Conditional fine or jail term typically increases daily (typically double fines) until they agree to comply
· Normal to have a fine first, then turn to jail term
· If it appears they will never comply, should drop it then get the government to do indirect criminal contempt
Example - US v. Darwin Construction: Court announced in advance the sanction for non-compliance, that if the defendant did not produce the documents, they would be charged $5k per day. Civil coercive contempt because imposing a fine if non-compliance, so condition and can be purged
RULE: Court has the power to adjust a civil coercive fine, but does not have to
· Rationale: No requirement they reduce the fine at the end, this would make fines less effective in coercing compliance
a. Substitute Procedural Safeguards
RULE: While there is no “automatic” right to counsel in a civil coercive contempt proceeding, where an indigent person is jailed to coerce compliance, if a lawyer is not provided, then substitute procedural safeguards must be provided so as not to violate the contemnor’s due process rights
· Note: some states always require a lawyer if there is a risk of jail
· Seminal case - Turner v. Rogers: The contemnor didn’t have the ability to purge the contempt by paying, so the contempt was improper as it was not serving a purpose
· Rationale: Ability to pay is very important because if the contemnor is unable to pay, the contempt order wouldn’t be serving a purpose, as the purpose of civil coercive contempt is to force compliance. Due process doesn’t auto-require an attorney, but on the facts without additional safeguards it could be a denial of due process.
Court says where there is jail time, should have other substitute procedural safeguards to prevent an erroneous deprivation of liberty. These safeguards include:
1. Notice to the defendant that his “ability to pay” is a critical issue in the contempt proceeding
2. The use of a form (or the equivalent) to elicit relevant financial information
3. An opportunity at the hearing for the defendant to respond to statements and questions about his financial status (eg, those triggered by his responses on the form) and
4. An express finding by the court that the defendant has the ability to pay
Note: The court did not mandate any of theses, just suggests them as alternatives if no attorney is provided. 
What to do when civil coercive contempt isn’t working:
· A contemnor can request a hearing where the judge can listen to them explain why the coercive order isn’t working
· Rationale: Theoretically you can be held under civil coercive contempt in jail forever unless a statute sets a limit (usually they do). Where coercion isn’t working, court shouldn’t be holding them in jail when they cannot comply, because then it is essentially turns into a punishment, which is criminal.
4. Classifying Contempt
RULE: What type of contempt charge it is is based on the purpose of the charge, not necessarily how the court labeled the charge
Examples:
· United Mine Workers v. Bagwell: The court announced a civil coercive penalty in advance to get the union to obey the injunction. When the case settled, the court did not vacate the civil contempt fines based on a policy argument that made it look like their purpose was to punish the union. Though the court claimed the fines weren’t criminal, the Supreme Court decided that the charge was criminal contempt because the order was punishing the union out of court disobedience.
· In re Stewart: Court says that this is criminal contempt, not civil contempt despite the lower court having labeled it as civil, because the purpose of the contempt was to punish. Because it was criminal, the defendant should have had the procedural protections of criminal contempt.
· Federal Trade Commission v. Trudeau: Trudeau was prohibited from doing infomercials on anything except books, provided he did not misrepresent what was in the books. He violated this by purporting the book had a simple and easy weight loss method when it was actually extreme. The court ordered Trudeau to pay a fine to the book purchasers (not to the government, which would’ve made it look more like punishment).
5. Defenses to Contempt
Procedural Protection: Before someone is held in contempt, the court usually has an order to show cause so the contemnor can explain why they violated an order
Affirmative defenses:
1. Compliance impossible
2. Not a party bound by the injunction
3. Not properly served
4. Did not violate the injunction
Note: Should always argue that you are not in contempt because you did not violate the order
Substantial compliance: You have obeyed an injunction if you have substantially complied, meaning in good faith you “take all reasonable steps to ensure compliance.” If not, you can be held in contempt
· Substantial compliance is NOT an affirmative defense, must be proven by the person seeking the sanction that there was NOT substantial compliance
6. Appeals
RULE: Can appeal once order becomes final, so criminal contempt is immediately appealable and civil contempts are appealable with the underlying claim
· A civil compensatory contempt award can be appealed when the trial court has ordered the award to be paid
· A civil coercive contempt order is not appealable because the contempt can be purged by the defendant’s voluntary conduct
a. Effect When Underlying Injunction Vacated
Civil contempt vacated with the underlying order
· Rationale: The plaintiff shouldn’t profit if it was a wrongful injunction
· This is why you wait until the close of case to pay
Criminal contempt remains valid even when the underlying order is vacated
· Rationale: Because criminal contempt is a separate charge, a crime in and of itself
III. DAMAGES
Damages are a compensatory remedy which aims to put the plaintiff back into the position they would have been in had the wrong not occurred
A. The Reasonable Foreseeability and Certainty Requirements
Reasonable certainty and foreseeability are mainstream damages requirements for all types of damages
1. Reasonable Foreseeability
Damages must be reasonably foreseeable to the defendant for the plaintiff to recover
· Note: Most courts don’t require actual knowledge (hence “reasonably foreseeable”, not literally “foreseen”)
a. Torts
RULE: After proving the substantive case, the plaintiff must a 2-part proximate cause test:
1. Type of harm reasonably foreseeable
2. Class of persons reasonably foreseeable
Note: The extent of the harm does not need to be foreseeable
b. Contracts
RULE: To recover damages, the loss must be reasonably foreseeable to the breaching party at the time the contract was formed
Hadley-Baxendale Rule: 
General damages: When plaintiff’s damages are a direct consequence of the breach, those are general damages which are foreseeable as a matter of law. Foreseeability does NOT need to be proven because they were within the contemplation of the parties when the contract was formed
Consequential damages: When plaintiff's damages weren’t a natural consequence of the breach, to see if the damages were reasonably foreseeable you need to look at the circumstances of the parties to see if the breaching party knew or had reason to know of the damages. Damages are not foreseeable as a matter of law because not in the contemplation of the parties at the time the contract was made without proof by the non-breaching party of foreseeability
Examples:
· Seminal case - Hadley Baxendale: Mill shaft broke so sent old as a model to remake, delivery company delay caused contract breach and were sued for lost profits resulting from inability of the mill to function and for the delivery charge. Here, general damages are the delivery cost and special damages are lost profits. Special damages were not recoverable because the delivery company could have reasonably assumed the mill had other mill shafts, and they had no way to know a delay would prevent the mill from operating, so not reasonably foreseeable.
· Sunnyland Farms Inc. v. Central New Mexico Cooperative: The utility company shut off Sunnyland’s power due to non-payment and a fire broke out and destroyed the building, forcing them not to operate. Court held no facts indicating defendant had any knowledge of plaintiff’s special circumstances, so Sunnyland was not entitled to consequential damages.
· Langley v. PGE: Company explained to the utility the need to know when the power would be shut off, the company relied on this and decided not to buy back up power. As a result of the loss of power, all the trout died. The company sued and got special damages because the utility had actual knowledge at the time of the contract for electricity of the special circumstances
2. Reasonable Certainty
Damages must be proved to a “reasonable certainty”
· Not speculative and based on a rational measurement method
· “Capable of measurement based on known reliable factors or methods”
· Flexible, not mathematical certainty
Lower burden in torts: Courts usually demand higher certainty in contract than torts. With torts, jury can predict and award damages unless truly speculative
· Rationale: With torts you have pain and suffering which is uncertain. Contracts are voluntary and spell out exposure if there is a breach
· Example - Grayson v. Irvmar Realty Corp.: Musician “lost” his career due to defendant’s negligence causing him to lose his hearing. Although the musician had never earned money before, he was awarded future earning capacity because of his “bright future”
· Note: Tend to rely on expert testimony
Lower burden with defendant wrongdoing: Burden to prove reasonable certainty is relaxed where the defendant’s wrongdoing prevents the plaintiff from making a just and reasonable estimate of the losses suffered
· Example - Grace v. Corbis-Sygma: A photographer entrusted thousands of images to an agent which were lost or destroyed. The plaintiff could only estimate the number of images lost. The court relaxed his burden of proving damages.
· Note: This also applies when the defendant acts in bad faith
a. Lost Profits
2 methods to establish lost profits as reasonably certain:
1. Before and after theory: compares the plaintiff’s profits prior to the violation with that subsequent to it
2. Yardstick test: studies the profits of business operations that are closely comparable to the plaintiff’s; business must be as nearly identical to the plaintiff's as possible
Note: Yardstick test is used if the before and after theory doesn’t work. This is usually with new or unestablished businesses and relies on expert witness testimony
B. Avoidable Consequences (Mitigation)
The avoidable consequences doctrine precludes the recovery of damages which could have been averted by the injured party undertaking reasonable steps following the harm
· Negative aspect: cannot recover damages you could have avoided through reasonable mitigation; affirmative defense
· Positive aspect: can recover reasonable expenses you spent to mitigate
Examples:
· Problem - The Damaged Fence: The Potters are professional breeders of show dogs which they keep in a fenced yard. Davis, their neighbor, negligently damaged the fence and three puppies escaped. After the Potters learned of the damage to the fence, they kept the dogs inside but their kids let a puppy out and he escaped and was injured, though he recovered after a $400 treatment. The Potters then spend $50 on materials to temporarily mend the fence until it can be permanently fixed. To avoid paying the $400 vet bill, Davis would have to prove the Potters did not act reasonably to keep the dogs safe, which would be the “negative” aspect of the avoidable consequences doctrine. The Potters can get the $50 for the temporary barricade, this is the “positive” aspect of the avoidable consequences doctrine.
· Rockingham County v. Luten Bridge: The construction company failed to mitigate because they got notice the other party was breaching the contract, but they kept building the project anyways. The company was not entitled to finish the project and recover damages based on full performance.
1. Mitigation for Wrongfully Discharged Employees
RULE: The measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment. Employer defendant must show that the other employment was comparable or substantially similar to that of which the employee has been deprived. Cannot use employee’s rejection of or failure to seek other available employment of a different or inferior kind to mitigate damages
Example - Parker v. Twentieth Century Fox: Fox argued the plaintiff actress had a duty to take another offered actress role to mitigate damages when her movie was cancelled. Fox had to prove the role was similar enough that a person acting reasonably would have taken the role. Both roles were for movies, both were a female lead role, same salary, 31 of 34 provisions were the same. But there were different locations, it was a western rather than a musical (and the actress was a singer and dancer), and the actress had less control without director and screenplay approvals. The court said this was an offer of inferior employment and different in kind, so Fox did not prove the actress had failed to mitigate by rejecting the role.
2. Mitigation for Medical Procedures
RULE: When an injured plaintiff fails to get a recommended procedure, it is a question of fact for the jury if the plaintiff acted reasonably, meaning if a reasonable person would have acted the way the plaintiff did. If it was unreasonable of the plaintiff not to undergo the procedure to mitigate, damages would be reduced.
· The risks and benefits of the procedure are very important to determine how a reasonable person would have acted
· Judge their decision at the time they made it, not in highsight
Seminal case - Lobermeier v. General Telephone Company of Wisconsin: The plaintiff had his eardrum rupture as a result of the defendant’s negligence. He did a procedure but refused a second procedure because of the risks involved, though that procedure would have improved his condition and prevented further damage to his ear.
Religious Convictions: If a plaintiff refuses a procedure due to their religious beliefs, this can still be seen as a failure to mitigate damages
· Rationale: while you are free to practice your religion, you have to pay the cost of your religious freedom
C. Contract Damages
3 options:
1. Expectancy (Expectation) aka “benefit of the bargain”
a. Plaintiff in position as if contract had been performed
2. Reliance
a. Plaintiff in position as if contract had not been entered into (eg each party gets back what they got)
3. Restitution
a. Plaintiff in position as if contract had not been entered into (eg each party gets back what they got)
Note: All types of damages put the plaintiff in the position they would have been in without the breach. Possible to overlap categories but cannot be duplicative or put plaintiff in a different position (eg can’t recover expectancy AND reliance damages)
1. Expectancy
Expectation interest: intended to give the benefit of the bargain by awarding the non-breaching party a sum of money that will, to the extent possible, put him in as good a position as he would have been had the contract been performed
· The usual measure of damages in contracts cases because it tends to provide the greatest recovery 
· Get the money they were supposed to under the contract, or the value of what they contracted for
Restatement: The injured party has a right to damages based on his expectation interest as measured by:
a) The loss in the value to him of the other party’s performance caused by its failure or deficiency, plus
b) Any other loss, including incidental or consequential loss, caused by the breach, less
c) Any cost of other loss that he has avoided by not having to perform (goes to the causal rule)
a. Construction Contracts
Restatement: Measure of damages specifically applicable to construction contracts:
1) If a breach delays the use of property and the loss in value to the injured party is not proved with reasonable certainty, he may recover damages based on the rental value of the property or on interest on the value of the property
2) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on
a) Value rule: The diminution in the market price of the property caused by the breach, or 
b) Cost rule: The reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him
Delay in construction: can recover loss in value or rental value
· Example - Eastlake Construction v. Hess: He was properly awarded rental value because the delay prevented them from renting out the condos earlier.
Defective or unfinished construction: Can recover either the value differential or the cost of completing performance or remedying defects (so long as not clearly disproportionate to the value differential)
· Normally plaintiff wants cost of repair because it is higher
· Rationale: Courts caps damages by the value measure because allowing overly expensive repair costs would be economic waste
· Note: Says “clearly disproportionate”, so if just a small amount of difference, plaintiff will get the cost of replacement
Value to plaintiff: For the cap on cost of completion, it must not be clearly disproportionate to the “loss in value to him” NOT market value. This is an amorphous, subjective view of value. With residential construction, part of what the plaintiff bargains for is how it looks, so typical for courts to allow cost of repairs even if higher than market value loss in value because of the value to the plaintiff because that will put the plaintiff in the position they would have been in if the contract had been performed.
· Courts stress the aesthetic appeal as the purpose of the contract 
· Difference between internal issues and external aesthetic (contrast roof appearance with pipes in the wall)
Examples:
· If a company installed the wrong color roof shingles, the value of the house would be the same but the court would make them pay to replace the roof because the plaintiff wanted it to be a certain color and put that in the contract
· Eastlake Construction v. Hess: Kitchen cabinets and other defects in home. Hess could choose to repair OR get diminution of value. The trial court said the cost to fix the cabinets would be too much compared to the value differential and no value impact at all for other defect for which no damages were awarded. The reviewing court said they need to consider other value to Hess. Aesthetics matter, so kitchen cabinets look might have been very important to them.
Bad faith: Some courts are more likely to give repair/replacement measure where the defendant has acted in bad faith, even if the cost to complete performance is clearly disproportionate to the diminution in value. But the majority of courts have rejected the factor of intentional or willful breach as affecting the remedial consequences, as that would be punitive and the purpose of the damages is compensatory
2. Reliance
Reliance is reimbursement for losses suffered in reliance on breaching party’s promise. Basically restores out of pocket expenses
· Example: You contract to get a shipment of jeans, so you advertise them, then the defendant breaches. Reliance would give you back the money you spent on the ads)
· Reliance is a net, not providing a windfall because the goal is not to penalize breaching party (so if you end up selling or using things purchased in reliance, your loss and recovery are reduced)
Plaintiff may not get expectancy damages where:
1. Losing contract: wouldn’t have been any profits
2. Can’t prove profit to a reasonable certainty
Note: Reliance damages are typical for special/consequential damages
Essential reliance: Damages that typically include expenses incurred in preparation for performance or in the actual performance of the contract
· Example: O enters into a contract with the XYZ construction company to build a new restaurant. If O breaches the contract after XYZ had partly performed, the builder could recover as essential reliance damages the expenditures made in preparing to perform and in commencing performance
Incidental reliance: Damages for expenditures made in preparing for collateral transactions apart from the contract
· Example: O enters into a contract with the XYZ construction company to build a new restaurant. If the builder breached the contract, purchases made by O toward furnishing the restaurant are incidental reliance damages
· Note: Foreseeability play as a limitation on incidental reliance damages
Example - Gruber v. S-M News Company: Defendant breached a contract to sell cards made by the plaintiff. Plaintiff wasn’t able to show profits to a reasonable certainty because it was unclear how many cards would have actually been sold. Reliance damages didn’t include costs of materials purchased before the contract was entered into because the loss was not caused by the breach. Amount received for cards plaintiffs did sell was deducted from the final amount of damages. Plaintiff got reliance damages minus the money they got selling the cards. This put them back in the position they would have been in if they had never entered the contract at all
Minority rule on losing contract as an affirmative defense: A non-breaching party’s reliance damages are reduced to the extent that the breaching party can prove the plaintiff would have sustained losses in the event of full performance
· Example: If the contract includes a set price and the non-breaching party’s expenditures exceed that price, the breaching party will be able to establish a loss with certainty and the court will limit the amount of reliance damages recoverable not to exceed the contract price.
· Rationale: It would overcompensate the defendant. (but this undercuts the idea that reliance damages recoverable when there is a losing contract)
Note: Hayden basically says this isn’t a rule really, no courts really use it BUT there is one California case
3. Restitution
Easy way to distinguish between reliance and restitution contract damages:
· Reliance damages are expenditures you made by buying from someone else
· Example: Paying for advertising
· Restitution is when you are getting something BACK from someone after you’ve given them something directly and they didn’t produce
· Example: Putting in a down payment
D. Tort Damages
Dual goals of tort laws:
1. To put the injured person back where they would’ve been had tort not occurred
2. To deter tortious conduct by making the person pay for it
a. Specific deterrence: Prevent this person from committing tort again
b. General deterrence: Prevents other similarly situated persons from committing torts
Notes
· Contrast: With contract damages, unless you breach the contract in bad faith (so badly it becomes a tort), normally court doesn't care about trying to deter breaching a contract
· With torts, you don’t care as much if the plaintiff gets a windfall because you want to deter tortious conduct
1. Harm to Personal Property
Different measure of damages if the property is destroyed v. if the property is damaged but repairable
a. Destroyed Property
RULE: The general rule of valuation for personal property damaged beyond repair is the fair market value at the time and place of destruction
· Loss of use may be available in some states (Example: If a car is totalled, you can get the cost of your rental car)
· Note: If an item cannot be repaired for more than it is worth, it is arguably a “destroyed” chattel rather than a “repairable” one
Fluctuating value: If an item is recognized as having a fluctuating value on a market, plaintiff can elect the higher of the value at the time it was stolen or the highest value after a reasonable time that plaintiff learned of the conversion
· Examples: stocks, collectibles, commodities like cotton or grain
· Rationale: It is not fair to limit the plaintiff to recovery of fair market value at the time the item was converted if the value of the item has gone up since the time it was converted
b. Damaged but Repairable Property
RULE: The value of a damaged but repairable property is a choice between
1. Value differential: pre-tort value less the post-tort value
2. Cost of repair: Only available if “economically feasible”. For what “economically feasible” means, plaintiff has the choice between:
a. Value differential OR
b. Value of item pre-tort
Notes: 
· Typically plaintiff will try to get greater value regardless of what he actually intends to spend the money on (eg he can seek repair costs, but isn’t required to actually repair the item)
· Defendant has to prove the value is disproportionate to get the cap
Example - Hewlett v. Barge Bertie: Barge was damaged but repairable. Plaintiff wanted repair costs, defendant argues the cost of repair is excessive. Trial court only awarded $1 in nominal damages because the barge had no value pre-tort. Even if the barge had value, the trial court used the value differential as a cap of damages and the value differential is zero. Thus, the allowable cost of repair is zero. The court said use the value of the boat pre-tort should be the cap (not the value differential) because the plaintiff proved the barge’s value pre-tort with reasonable certainty.
Sub-rule: Court will give award for diminution of value in item ever after repairs because repaired chattels are worth less, so courts give money damages for the loss in value in addition to repair cost 
· Example: When your car is damaged and your get cost to repair it, you could also get diminution in value because the car is now worth less with the damage history
c. Meaning of Value
General rule: Generally, courts insist that the fair market value of the damaged or destroyed property serves as the measure of the property’s value whenever a market for the property exists. Market value is determined by the price a willing buyer will pay for an item
No market value/unique item: If there is not a market for the item, then value means something other than fair market value. Can’t make the plaintiff prove a fair market value if there is no market
· Example: When a chattel has unique capabilities, the value of the chattel should take that into account. It is not being widely bought and sold so there is no fair market value
· Still need to consider in depreciation of value in the item
· Plaintiff can testify about the value/condition of the item, jury will ascertain the probative value of this testimony
Example - Lane v. Oil Delivery Inc.: The Lanes sued the oil company for negligently destroying their home and personal property. The issue in the case was the valuation of their personal property, including unique clothing and furniture. The proper measure of the value of these items could be based on the testimony of the Lanes.
Market value under compensatory: If it doesn’t make sense to stick to the general rule for a particular item because awarding fair market value would be far under compensatory, courts dispense with the general rule
· Example: giving value of used clothes doesn’t make sense because realistically they will be replaced with new clothes
Multiple markets: When a product falls within multiple markets, have to decide whether market value is retail or wholesale price
· If the plaintiff is a consumer, the retail price is market price
· If the plaintiff is the retailer/seller, the wholesale price is the market price 
Rationale: Because giving the seller the retail price would give them the profits without making them do the work. The goal of compensatory damages is to put them back in the position they would have been in had the tort not occurred
Value to the owner/Sentimental Value: Courts will not give money where an item has sentimental value, but sometimes will allow “value to the owner” to raise the cap on repair costs or to set a value when there is no market
· Example - Hewlett v. Barge Bertie: Although the barge was declared a total loss, the barge had value to the plaintiff as he was using it as a pontoon to carry and haul cargo.
Pets: Pets are considered personal property, you cannot get sentimental value or emotional distress damages for loss of a chattel (even a pet)
· Seminal case - Carbasho v. Musulin: Defendant said fair market value for the dog at the time of destruction is the limit on recovery because a dog is property
· Rationale: Concerned that emotional distress is too easy to claim and fake, worried it would allow claims of sentimental value and attachment to other chattels
Heirlooms: A few courts have awarded what is basically sentimental value for heirlooms with particular value to the plaintiff.
Objectively sentimental: Courts that have permitted recovery of sentimental value for property whose primary value is sentimental. Items “generally capable of generating sentimental feelings, not just the emotions peculiar to the owner.” Basically, as long as it is not quirky/weird for you to have value beyond the market, it is objectively sentimental
· Includes: heirlooms, family papers and photographs, handicrafts, and trophies.
· Example - Campins v. Capels: Plaintiffs allowed to recover the actual value, including the sentimental value, of racing championship rings but limited recovery for one of the plaintiff’s wedding bands to the value at which it had been appraised.
Irreplaceable property: When an item is irreplaceable, courts consider factors such as:
1. the original cost
2. the cost to replace or reproduce, and 
3. the age and condition of the item at that time of loss or destruction
Examples:
· Trustees v. Vossoughi: A professor’s class notes and teaching materials were destroyed. The court allowed him to recover “replacements costs” based on how long it would take him to recreate those as the materials had no market value but had great value to the professor. He was awarded a pro rata amount for a tenured professor.
· Taliaferro v. Augle: Lost only copy of a manuscript. The court reduced the initial damages awarded as the plaintiff had failed to offer sufficient evidence of the actual value of the manuscript.
2. Harm to Real Property
Measure of value for harm to real property:
· Land permanently destroyed: Injury to land has totally destroyed it. Total destruction of value is very rare because land probably always has some value, it’s just reduced in value or its uses are diminished. Plaintiff can recover value differential, loss of use, and discomfort/annoyance
· Land temporarily damaged: Injury to land is abatable and can be fixed, even if decades in the future. Plaintiff can recover value differential OR cost of repair, loss of use, and discomfort/annoyance
Examples:
· Miller v. Cudahy: Defendant damaged plaintiff’s land. As a result, plaintiff had to grow different less profitable crops. Plaintiff sought loss of use based on the diminished crop value. Court said plaintiff could get temporary damages because the land could be fixed.
· Problem - The Waste Lagoon: Plaintiff’s farm loses crops on some land because of a chemical in defendant’s wastewater lagoons on adjacent land. The presence of the chemical has irreversibly precluded that strip of land from further crop growing. The land isn’t worthless even if they couldn’t grow crops on it, could still have other uses
a. Damaged Real Property
Restatement: Common law rule for harm to land from past invasions (eg trespass, nuisance, or negligent damage): If one is entitled to a judgment for harm to land resulting from past invasion and not amount to a total destruction of value (which will almost always be true), the damages include compensation for:
a) Value differential: The difference between the value of the land before the harm and after the harm OR at his election in an appropriate case, Cost of restoration/repair: the cost of restoration/repair that has been or may be reasonably incurred
b) The loss of use of the land and
c) Discomfort or annoyance
Note: As with personal property or construction contracts, can use a reason personal to the owner to allow for a greater recovery and a lesser cap on cost of restoration, especially for residential property
Value differential: To prove the value of the land before v. after the harm, you compare what the land could be sold for now v. how much the plaintiffs originally paid for it or how much it would have been sold for pre-tort (would probably require expert witness testimony)
Cap on restoration/repair: The plaintiff’s ability to get the cost of restoration/repair is limited to when the costs reasonable
· Some jurisdictions cap at value differential
· Some jurisdictions cap at pre-tort value of the property
· Some jurisdiction award cost of restoration without any cap (restatement comments say need flexibility in damages for injury to real property)
Reason personal rule: An owner may elect to recover restoration costs rather than diminution of value to the land only in appropriate cases and only to the extent the restoration costs are objectively reasonable in light of the plaintiff’s reason personal and the diminution in value of the land
· “Personal reasons” are usually the owner’s desire to enjoy and live in their home
· Real estate is unique and non-fungible if it is your residence
Example - Roman Catholic Church v. Louisiana Gas Service: Church wanted costs of restoration. Court said no cap on damages in this situation. The court was able to get cost of repairs because the church built it to provide their parishioners low income housing and the church had to let people live there to keep their contract with HUD. 
3. Damages for Personal Injury
With personal injuries, damages are presumed to flow from the tort itself
· Note: California classifies damages in personal injury as economic or non-economic. Pain and suffering are non-economic and often capped by statute in medical malpractice cases
Categories/Components of Personal Injury Damages in Tort (all have past and future components):
1. Medical Expenses
2. Lost earnings + lost earning capacity
3. Pain and suffering
4. “Special” damages not listed (not including attorney fees)
a. Medical Expenses
RULE: An injured party is entitled to recover the fair value of medical services reasonably necessary for treatment
Future medical damages is imprecise, often requires expert testimony regarding:
1. What medical care will be needed, the nature of the medical treatment and
2. The length of time of future medical treatment
Example- Frankel v. US: Frankel suffered a serious injury in a car accident. He was awarded his past medical damages as well as future damages based on the cost of a private institution for the remainder of his life expectancy.
Periodic Payments v. Lump Sum: Courts prefer lump sum system because don’t have to maintain jurisdiction over a case. Downside to lump sum for the plaintiff is they will run out of money
· Lump sum: You get all damages at close of case, can’t go back and sue again if you suffer more later. 
· Periodic payments: You get damages over time, either periodically or as needed. California authorizes periodic payments for medical malpractice cases
Collateral Source Rule: Compensation or other benefits which an injured party receives from a source unaffiliated or independent of the responsible party are NOT deducted from the defendant’s liability
· Example: Where an insurance policy pays damages, a tortfeasor cannot deduct that from the plaintiff’s damage award; information about the insurance payment is inadmissible
· Rationale: Defendant should bear the full brunt of the damages they caused
· Most states follow with some tweak in it. Some states (including California) permit courts to consider insurance write offs. Otherwise,  California follows this rule except in medical malpractice cases
b. Lost Earnings and Lost Earning Capacity
3 types of recovery:
1. Wage loss from the time of the injury to the suit
2. Future lost earnings
3. Lost earning capacity
Note: Always a battle of expert testimony regarding future damages
Lost Earning Capacity: To prove lost earning capacity (ie that you can’t earn as much money as you would have been able to had you not sustained the injury), you need to show a narrowed range of economic opportunities
· May mean decreased ability to weather adverse economic circumstances (eg a layoff, being fired)
· It is relevant if the plaintiff returned to their job, but the ultimate question is if his economic prospects were narrowed
· Factual determination made by the jury, so to overturn have to show totally unsupported by the evidence
How to calculate: The difference in earnings between the jobs (the job you are “stuck with” and the job you could have gotten in the future)
· The end of your “work life” is dependent on your job type
Examples
· Wilburn v. Maritrans GP: Plaintiff had returned to his previous job but he could still show lost earning capacity because post-injury he couldn’t move to a higher-ranking job like a captain because of his injury. Amount jury awarded was excessive because they didn’t calculate the difference of earnings between the 2 jobs, that amount was way less than the $1 million award
· Athridge v. Iglesias: The court calculated the 15 year old high school student’s lost earning capacity based on the student’s chance to continue education beyond high school based on his sibling’s education.
c. Pain and Suffering
Pain and suffering are considered general damages of a personal injury case, meaning the law presumes pain and suffering will occur if you have a physical injury with no specific evidence required
· Often see caps on damages from statutes here
· Pain and suffering is typically where attorneys get their fees from (otherwise attorneys have to dip into “hard” expenses of the other categories of damages)
Per diem arguments: 
RULE: Most courts allow per diem arguments because it is just an attempt to quantify pain and suffering. Need to phrase “if this is helpful”, “just a suggestion”, etc. to ‘save the day’ for this type of argument if it is challenged.
· Concern is that they will be considered evidence even if the judge instructs that arguments of counsel are not evidence
· Number are pulled out of nowhere, have no actual basis in evidence. People think these have fine precision, but they don’t even though it appears that way
· “Job rule” where the attorney tells the jury to treat the plaintiff’s pain and suffering as a job and award damages based on what that job should pay was struck down as prejudicial
· “Golden rule” (ie imagine you are the plaintiff) is not allowed in some jurisdictions
d. Special Damages
Special damages are damages specific to the plaintiff
· Example: adjusting your house for wheelchair access
· Can’t get attorney fees as special damages
Healy v. White: The plaintiff was severely injured and because of his youth and diminished IQ, his father sought special education and schooling as special damages. The court gave deference to the jury, held the award was not unsupported by the evidence.
e. Remittitur and Additur
Judge has some discretion to raise (additur) or lower (remittitur) an award of jury damages
· Can be done sua sponte or on request of the parties
· Still have to be very deferential to the jury
Remittitur
· Don’t set aside the whole judgment, just excessive portion of the verdict
· In federal court, plaintiff can then choose to accept or seek a new trial on damages
Additur
· Judge can only add to the jury award if the jury (improperly) left out a category of damages (like left out medical expenses)
· Common with pain and suffering. The jury cannot give $0 if they had any physical harm because pain and suffering are considered general damages
f. Latent Harm Problem
The latent harm problem arises when the plaintiff has a latent disease or exposure to a harmful substance known to cause cancer but plaintiff does not yet have cancer
Damages
1. Physical injury from initial exposure? Yes
2. Fear of getting cancer? Courts differ:
a. Yes if genuine
b. No unless plaintiff proves that it’s more likely than not that plaintiff will get cancer
3. Medical monitoring
4. Cancer (20+ years after)?
Note (not yet a majority rule): Some states have allowed a lawsuit for an increased risk of getting cancer
Fear of Getting Cancer
· In some states, can recover for fear of getting cancer if genuine
· Others say instead of proving genuine fear, must prove “more likely than not” that the plaintiff WILL get cancer (as in California). This will require experts
Note: The issue is if the harm is the fear or actual increased likelihood of cancer. If you focus on the fear, shouldn’t need to prove likelihood of getting cancer.
Medical Monitoring: A number of courts (including California) allow damages for the cost of periodic medical monitoring 
· Some states require you have at least some increased risk of cancer to get this
· Some states require plaintiffs to demonstrate the clinical value of medical monitoring in leading to early detection and the clinical value of early detection
Cancer Years Later: If you do get cancer, you can sue again even if you recovered for initial exposure,  fear of getting cancer, and/or medical monitoring
· Rationale: Although this violates the lump sum rule, SOL, and res judicata, it is considered a different injury so you can sue for it
E. The Economic Loss Rule
Economic Loss Rule: Can’t sue a defendant for negligence and obtain purely economic losses. There is no duty to protect from purely economic loss
· Economic losses are losses that aren’t physical injuries to person or property
· Remember: Even if the tort claim is barred, the plaintiff can still pursue contract theories, though they may be otherwise limited or unavailable. Plaintiffs generally prefer tort claims and defendants prefer contract claims.
Problems with allowing damages for purely economic loss:
1. Has no obvious limit, liability is too expansive
2. Tends to allow tort law to take over contract law
1.  Products Liability Context (contract)
Economic loss in the products liability context is damage to the product itself or monetary loss caused by the defective product which does not cause personal injury or damage to other property. If there IS injury to a person or other property, you can sue for consequential damages including economic losses so long as they are reasonably foreseeable
· Economic loss rule applies to both negligence and strict products liability theories of product liability
· If only the product itself is damaged, that is a warranty case. If the product itself harms a person physically, that is a tort suit
· Rationale: Intended to protect the economic positions of the parties. You have allocated the risks about the defective property itself in advance
Example: Toaster shorts out. You can’t sue under product liability because the only damage is to the toaster. If instead the toaster shorts out and catches fire, injuring its user and/or catching your curtains on fire, now there is damage to property other than itself or damage to a person, so you can sue
Direct v. Indirect Economic Loss: Economic loss rule applies to both direct and indirect economic loss
· Direct economic loss is essentially the insufficient product value, the difference between what is given and what is received
· Indirect economic loss is the consequential loss, such as loss of profits resulting from inability to use the defective product
Example - Clark v. International Harvester: Plaintiff sought lost profits for the tractor downtime resulting from the breakdown of the tractor. The court barred recovery because there was no damage to property other than the tractor itself and there was no injury to any person.
Policies supporting the rule:
1. To maintain the fundamental distinction between tort law and contract law
2. To protect commercial parties’ freedom to allocate economic risk by contract 
3. To encourage the party best situated to assess the risk of economic loss (the commercial purchaser) to assume, allocate, or insurance against that risk
a. Defining “other property”
If the defective product harms “other property” other than the product itself, then the economic loss rule does not bar a tort suit
2 approaches to defining other property:
1. Nature of the property (majority and California)
2. Expectation of the bargain/Disappointed expectations (minority)
Note: Not enough jurisdictions have covered this issue to determine what is the majority rule, but probably the “nature of the product” rule
Nature of the Property: Look at the nature of the defective product and at the nature of the other harmed product. If they are the same thing, economic loss rule bars a tort suit. If they are a different thing, tort case is not barred by the economic loss rule.
Example - Grams v. Milk Products Inc. (dissent): The plaintiff’s cows died because they were malnourished after switching to defendant’s milk substitute. The milk product and the cows were clearly separate property, so the cows should be considered “other property”
Expectation of the Bargain/Disappointed Expectations: Look at the expectations of the parties and the scope of the bargain between the parties. If claimed damages are the result of disappointed expectations of a bargained-for product’s performance, then the economic loss rule bars a tort suit and the so-called other property is not “other property” 
· The line is whether the damage that occurred was in the scope of the bargain. If it could have been part of the bargain, then recoverable only under contract. Does NOT have to actually be bargained for
· Rationale: To protect contract law from the invasion of tort law
Seminal case - Grams v. Milk Products Inc. (majority): The plaintiff’s cows died because they were malnourished after switching to defendant’s milk substitute. A tort harm to the cows was barred by the economic loss rule because the health of the calves was within the scope of the bargain. The intent of the milk product was to nourish the calves, the plaintiff expected the milk substitute to perform a certain way and it failed to. 
Integrated System: Where one component of a product damages other components in an item manufactured and then assembled into one product, one component damaging the other components as a whole is not considered harm to “other property” 
· Example: If a car engine damages the rest of the car, the damage to the car is not “other property” because the engine is one component of the whole item.
· Rationale: Otherwise, most cases would allow a tort claim because most products are composed of multiple parts. This would be very complicated in construction cases where a defective window would allow tort recovery for the whole house
· Exception: A few states would consider the component “other property” and allow a tort suit
Exception - Later Added Property: If later added property damages the initial product, then you can sue in tort for the damage to the initial product
· Example: You purchase a boat, then install an additional navigation system, this added product is not part of the initial bargain. Thus, if the system fails and damages the boat, you can sue in tort for the damage to the boat.
2. Negligence Suit Between “Strangers”
In the context of a negligence suit between strangers, if there is no tort claim, there is no legal remedy at all because there is no contract to “fall back” on
a. Majority Rule
Majority rule: There is no duty to protect plaintiff from purely economic harm. No damages on a negligence theory unless there is psychical harm to person or property
· Rationale: There is no place to draw the line if the courts allow recovery without a special relationship
Exception: Purely economic loss recoverable if the plaintiff and defendant are in a “special relationship” 
· Examples: legal malpractice, fraud, doctor-patient, spoliation of evidence, plaintiff litigant, preparation of a will with intended beneficiary, contractor and intended beneficiary
· Note: All special relationships have a connection and even some sort of reliance, seems like contract influences or contract-like relationships
· Rationale: Economic loss is treated as a “duty” question. You generally do not have a duty to prevent economic losses, but you do when you are in a special relationship
Examples:
· Aguilar v. RPMRP: Defendants failed to put up a flood wall to protect their shopping center which housed plaintiff businesses. It was foreseeable that the flood could happen if they failed to put up flood wall and foreseeable that the plaintiff businesses would have to shut down BUT there was no physical harm to persons or property owned by the plaintiffs, they were only claiming an economic injury of wage loss. The flood walls were to prevent the injury to the building and any protection of the businesses was incidental and thus this was clearly not a special relationship. Thus, economic loss rule barred recovery
· SoCal Gas: Companies sued for lost profits resulting from dislocations due to a gas lack. The plaintiffs were not suing for physical injury or harm to property, merely lost profits. Because they were only claiming economic loss, their claims were barred
b. Minority Rule
Minority rule/People Express Rule (NJ only): Plaintiffs are permitted to recover purely economic losses if they are a particularly foreseeable identifiable class with respect to whom the defendant knows or has reason to know are likely to suffer such economic losses damages from its conduct
· Case-by-case approach 
· Note: Foreseeability is a requirement of proximate cause in a negligence case, so the minority rule basically tests for the foreseeability of the type of harm (economic loss) and the class of plaintiff
· Problem with this rule is “unlimited” or unpredictable liability, doesn’t set boundaries of tort law
Sub-rule: Class must be particularly foreseeable in terms of: 
1. the type of persons or entities comprising the class
2. the certainty or predictability of their presence
3. the approximate number of those in the class, as well as
4. the type of economic expectations disrupted
Seminal Case - People Express Airlines: A railroad fire forced the airline terminal to shut down for 12 hours, shutting down plaintiff businesses. Per se rule would deny recovery, but the court rejected the per se rule. Line of a physical injury or injury to other property is a trivially drawn line, shouldn’t make everything turn on this. Court says duty to “particularly foreseeable plaintiffs” which is a case-by-case inquiry
F. Punitive Damages
Punitive damages are intended to punish (unlike compensatory damages)
· Damages go to the plaintiff (but sometimes states divert a portion of punitive damages to the state government so the plaintiff doesn’t get to keep as much, avoiding giving the plaintiff a big windfall)
· Punitive damages are discretionary, don’t have to be awarded even if all elements are met
Approach:
1. Are punitive damages available?
2. How is the amount of punitive damages determined? (consider constitutional limits on the amount of punitive damages)
1. When they are available
a. Defendant’s Conduct
RULE: Punitive damages are available where the defendant’s purposeful or intentional conduct is malicious, oppressive, fraudulent, egregious, outrageous, constitutes a willful and conscious disregard of plaintiff’s rights/safety, etc.
· What the operative words are depends on the jurisdiction 
· Need some purposefulness
· Availability of punitive does not depend on the underlying suit. The underlying claim doesn't have to require proof of malice, the plaintiff can prove defendant’s conduct separately of the underlying claim
Definitions from California Civil Code:
· Malice means conduct which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious disregard of the rights or safety of others
· Oppression means despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights
· Fraud means an intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention on the part of the defendant or thereby depriving a person of property or legal rights or otherwise causing injury
Examples:
· Silverman v. King: Silverman was a high-stakes dealer and when King won a lot of money, he hugged Silverman. Due to a condition, the hug resulted in physical injury. The court held punitive damages were not available here because King’s conduct wasn’t bad enough to constitute malice, egregiousness, or outrageousness
· Wagen v. Ford Motor Co.: Ford manufactured a car whose engine had defects causing it to explode in an accident. Plaintiffs sought punitive damages, arguing that Ford knew about the defects but did not recall the car. This showed a reckless disregard of others’ rights or interests, so punitive damages were available.
b. Type of Claim
· Torts: Punitive damages are typically available in tort law unless statutes bar
· Breach of contract: Punitive damages are NOT available for breach of contract (unless the nature of the defendant’s conduct constitutes an independent tort)
RULE: Need success on the underlying claim. Punitive damages are a derivative claim, so need some compensatory or nominal damages to make a claim for punitive damages. Punitive damages cannot stand alone
· Note: Courts are split on if nominal damages are enough, some require compensatory damages
c. Bifurcated Proceedings
Most common legislative reform to punitive damages is to bifurcate proceeding on punitive damages Only in the second proceeding is the conduct of defendant explained. Defendant always asks for bifurcation
· First proceeding: determine whether the plaintiff is entitled to compensatory damages, the amount of compensatory damages, and whether the plaintiff is entitled to punitive damages
· Second proceeding: determine the amount of punitive damages
d. Vicarious Liability
States are split on if a vicariously liable principle can be held liable for punitive damages based on an agent’s tortious conduct
Majority - Complicity Liability Rule: liability for punitive damages based on an agent’s egregious conduct usually does not extend to the principal. Principal can be liable for punitive damages only if:
1. The principal authorized, participated in, consented to or ratified the egregious conduct
2. The principal deliberately retained an unfit servant or
3. If the agent engaging in the egregious conduct was employed in a managerial capacity and acted within the scope of her employment
Minority - Vicarious Liability Rule: Permit punitive damages against a principal any time its agent commits a wrongful act within the scope of the actor’s authority
2. How they are measured
· Purpose is to punish, so the measure of damages is the proper measure to punish the defendant
· The jury determines both whether punitive damages are available AND the amount
Factors determining the amount of punitive damages:
1. The nature and reprehensibility of defendant’s conduct (very important)
2. The seriousness of the harm resulting from the misconduct
3. The defendant’s awareness that such harm would result
4. The duration of the misconduct, defendant’s conduct upon discovery of the misconduct and any efforts to conceal the misconduct
5. The profitability of defendant’s misconduct
6. The defendant’s net wealth
7. The relationship between the actual harm and the amount of punitive damages
8. The total deterrent effect of other damages and punishment imposed upon the defendant
Note on net wealth of defendant: Net worth is relevant because a higher amount is needed for a wealthy defendant to feel punishment, so wealth has to be tied to the punishment. While net wealth alone isn’t enough to get punitive damages, it is a relevant factor. Not necessary to prove the defendant is wealthy in order to sustain an award
3. Limits on the amount
a. Statutory Limits
States may limit or otherwise set rules for punitive damages. Common reforms are: 
· increased burden of proof for the plaintiff
· monetary caps on the amount or based on a ratio to the compensatory damages
Note: Argument in favor of caps ignores the judge’s power to reduce damages. This provides a check on a runaway jury and in practice it is common for judges reduce punitive damages awards
b. Constitutional Limits
Approach: Did the state have a legitimate interest in imposing the punitive damage award? Keeping this in mind, was the award grossly excessive?
· Theory of constitutional limit is substantive due process for the deprivation of property
Rule: The test for whether a state court award of punitive damages is considered excessive such that it is unconstitutional is the Gore guideposts
3 guideposts from Gore:
1. Degree of reprehensibility of defendant’s conduct
2. Disparity between harm to plaintiff (potential or actual) and the punitive damages - ratio between punitives and compensatoires
3. Difference between punitives amount and civil and criminal penalties in comparable cases
Degree of Reprehensibility:
Admissible evidence: Punitive damages are meant to punish the defendant for conduct directed at the plaintiff, but to prove degree of reprehensibility can look at defendant’s general conduct or conduct towards others
· Rationale: Defendant’s general conduct or conduct towards others is relevant even if the jury is not supposed to punish the defendant for conduct that is not directed towards the plaintiff.
Limits:
· Cannot allow the jury to punish defendant conduct that is not directed towards the plaintiff
· Cannot punish a defendant for conduct that may have been lawful where it occurred (eg in a different state)
· Cannot punish a defendant for unlawful acts outside of the state’s jurisdiction (eg in a different state)
· Only similar conduct should be relevant, not anything the defendant has done to anyone anywhere because these other plaintiffs might sue later, meaning the defendant would be punished multiple times for the same conduct, which is unconstitutional
Example - State Farm v. Campbell: The Campbells brought a suit against State Farm after they refused to settle a lawsuit on their behalf in bad faith. The Campbells identified State Farm’s bad faith conduct towards them as well as many other State Farm customers. Some of State Farm’s conduct was in a different state. It was improper to punish them for their nationwide conduct because it was committed outside of the state. Additionally, Utah’s interest in punishing doesn’t extend to State Farm’s out of state conduct, especially if it is dissimilar.
Ratio between punitives and compensatoires
Standard: The court has not set a ratio bright rule of what amount would be unconstitutional, but said “single digit multipliers more likely to comport with due process” (aka 9:1 ratio max)
· Where compensatoires low, the ratio would be higher; where compensatoires higher 1:1 is probably better
· Can’t just look at award of compensatoires BUT if compensatoires are low, might need higher ratio to punish the defendant sufficiently
· Note: Statistically, most punitives were less than a 1:1 ratio
Seminal case - State Farm v. Campbell: Initially the plaintiffs were awarded a 145:1 ratio which was reduced to a 56:1 ratio by the lower court. State Farm claimed this was an unconstitutional amount of punitive damages.
Element of profitability: If the defendant made money because of their conduct, this warrants a higher ratio.
· Rationale: If the defendant makes money off of their conduct even with a 1:1 ratio, there is no punishment or deterrence so need a higher ratio
· Example - Mathias v. Accor Economy: The hotel manager knew there were bed bugs but continued to rent out rooms after many complaints. The court approved a 37:1 ratio because the conduct was very bad and the hotel profited off of it. Also because there were low compensatory damages, so higher punitive damages were needed to punish the conduct. 
Comparable Cases
Standard: Difference between punitives amount and civil and criminal penalties in comparable cases should not be too great
Example - State Farm v. Campbell: State Farm was being punished for bad faith insurance claims. The closest to the is fraud where the charge is $10k, which the punitive damage award greatly exceeded, so they looked excessive based on the punishment for similar conduct in Utah.
IV. RESTITUTION
Restatement of Restitution and Unjust Enrichment: A person who is unjustly enriched at the expense of another is subject to liability in restitution
Lists elements:
1. Defendant has been “enriched” (has obtained some “benefit”)
2. That “benefit” belongs to plaintiff
3. It would be “unjust” to allow defendant to keep it without “payment” of some kind to plaintiff
Groups of remedies
1. Quasi contract (includes quantum meruit, waiver or tort and suit in assumpsit; legal remedy) (money judgement)
2. Constructive trust (equitable remedy)
3. Equitable lien (equitable remedy)
All have the 3 elements listed above in common
A. The Unjust Enrichment Concept
Goal of restitution is to avoid unjust enrichment
· Wrongdoing is irrelevant. Even if there was no misconduct, if it is unjust for the defendant to keep that money, plaintiff should get it back
1. Measure of damages
The proper measure of damages is the amount that will prevent unjust enrichment
· Not literally compensatory because not measured by compensation to the plaintiff (what the plaintiff has lost), but by disgorging the defendant (measurement is amount of defendant’s unjust enrichment)
· Have to give the plaintiff the amount of the unjust enrichment (eg what the defendant shouldn’t be keeping)
· Note: Amount the plaintiff lost and the amount of defendant’s gain are often similar, but don’t need to be
2. Mistake
Restatement: Payment by mistake gives the payor a claim in restitution against the recipient to the extent payment was not due (eg when someone gets money by mistake or is given too much money by mistake). The fact that the claimant may have acted negligently in making a mistaken payment is normally irrelevant - this is a matter of fairness and equity. If the recipient of the mistaken payment is aware of the payor’s mistake, he will be liable in restitution because he had notice.
· Common area for restitution where the plaintiff confers some benefit on the defendant by mistake
· Rationale: When someone is enriched because of a mistake by the plaintiff, it is still unjust for the defendant to retain the benefit 
Examples:
· In the game Monopoly, there is a card “Bank error in your favor. Collect $200.” The bank could get repayment even if it had been negligent in error
· Insurance company mistakenly making an excess payment
· Kansas Farm v. Farmway: An insurance company paid out on a life insurance policy based on the legal presumption the man was dead. Here, the insurance company assumed the risk that he wasn’t actually dead by accepting the presumption of death. This is not a mistake, but a calculated risk of the insurance company when the fact of his death was unknown. They knew he might be alive but took the risk that he was not. If instead the insurance company was told he was actually dead but later discovered he had been misidentified, that would be an actual mistake.
B. Quasi-Contract/Quantum Meruit
Quasi-contract is the old remedial name for suing for unjust enrichment when someone works and is not paid for, the theory is also called quantum meruit. In this context, unjust enrichment implies a contract in law where the unjustly enriched defendant should owe the plaintiff
· Not a real contract or implied in fact contract (if there was, there would be a suit in contract)
· Note: in latin, quantum meruit literally translates to “as much as he deserves”
Where you see “quasi-contract” it could many any one of these things: 
1. Remedy to compensate a plaintiff for the reasonable value of services rendered to a defendant
2. Where defendant has used or occupied reality belonging to another under circumstances constituting unjust enrichment
3. Common court actions for money had and received or for money paid
All have in common a defendant benefitting at the plaintiff’s expense where the law implies a contract
If there is an actual contract: 
Restatement: A valid contract defines the obligations of the parties as to matters within its scope, displacing to that extent any inquiry into unjust enrichment 
· If there is a valid, enforceable contract you are eliminating restitution as a remedy. You CANNOT have both a contract and quasi-contract claim
· Rationale: Restitution is not an end run around contract law but an alternative remedy if there is NO contract or if a contract is unenforceable for some reason
Note: CAN still use restitution if there is an invalid or unenforceable contract OR if contract not within the scope of the dispute
Example - Monarch Accounting v. Prezioso: Company improperly rented out the roof of a building they had already rented out. The lease did not control because the lease didn’t have anything explaining who had control over the roof. Thus, not a breach of contract case but a restitution case.
1. When damages are available
Unjust enrichment requirements:
1. Defendant is enriched (gets a benefit)
2. At plaintiff’s expense AND
3. It would be unjust for the defendant to retain that benefit without paying for it
Negative unjust enrichment: It is still a tangible benefit to the wrongdoer where the enrichment comes from savings
· Example - Matter of Estate of Zent: Ann took care of John for a long time without payment. This is a benefit to the estate because had Ann not provided these services, the estate would have had to pay for them, so not doing so is a benefit. John nor the estate did anything wrong, but it would be unjust for the estate to keep the benefit without paying for it. 
Not unjust to retain a gift/Presumption in marriage: Retention of a gift is not unjust enrichment. There is a presumption in the context of marriage that benefits given by one spouse to the other are gifts
· Expectation of payment goes to whether retention of benefit would be unjust
· In volunteer cases, not unjust to retain a gift or for someone to demand to confer a benefit to you
· Sub-rule: Presumption of reciprocal services in marriage can be overcome where there is more done than typical and that is clear
Examples:
· Matter of Estate of Zent: The trial court said Ann’s services were a gift, so not unjust for the estate to retain. The court said this was an error and not a gift. Ann and John were not married. If unwed, there is no legal presumption it was done gratuitously
· Pyeatte v. Pyeatte: Plaintiff sued her ex-husband. Benefit to the husband was the wife’s contributions to living expenses and husband’s education costs. Because they were married, would presume no compensation due BUT the different here was because it was beyond what would be done in an ordinary reciprocal services of marriage and it was clear here that they agreed that each other would pay these expenses during education.
Intention of the parties: What the parties intended is highly relevant in judging quasi-contracts and the unjustness of retaining a benefit. Will impose a contract when there is an expectation of payment. 
· Example - Pyeatte v. Pyeatte: Here, it was unjust for the husband to retain the benefit based on the wife’s expectations and efforts. She expected to be repaid by having her own education supplemented, so retaining the benefit was unjust
2. Measure of damages
Basic measure of damages in quantum meruit is the measure of the benefit to the defendant, meaning the value of services to defendant less any compensation or benefit actually received. This is the amount of the defendant’s unjust gain
Examples:
· Cross v. Berg Lumber Company: Defendant kept plaintiff’s grader. Even if he didn’t actually use it, the benefit is him not having to rent grader himself, either actual or potential savings. This benefit was at defendant’s expense. Thus, plaintiff got the rental value per day of the grader.
· Monarch Accounting v. Prezioso: Company improperly rented out the roof of a building they had already rented out. Trial court awarded ½ the rent that Murphy had paid and would pay. This was improper because ALL the rent already paid should have been awarded because recovery should be the amount defendant was unjustly enriched (here, the entire rent). Also because no future payments had been made plaintiff shouldn't recover this amount because not actually received and retained by defendant. Plaintiff could sue again to disgorge these payments if defendant kept renting out the rooftop improperly, but court cannot make a prediction of what the defendant will gain, they can just what they have already gained unjustly
C. Waiver of Tort and Suit in Assumpsit
Restitution can be a substantive claim or a remedy for an underlying tort
· Remedy to an underlying tort is more common than an individual substantive claim
· Plaintiff has the option to sue on the tort theory or theory of restitution (picks whichever gives the plaintiff more)
Assumpsit is a theory of recovery (not a cause of action) where there is a tort of conversion or trespass to chattels 
· The “all-purpose” form, covers when nothing in defendant’s possession (unlike constructive trust and equitable lien)
When you bring the tort you have 2 options:
1. Compensatory damages
2. Restitution
Note: Can plead both options in the alternative, so not technically a “waiver” of the tort when you sue in assumpsit
Not all torts may be waived in favor of seeking restitution
· Allowed: conversion (traditional remedy is fair market value), trespass to chattels (original remedy is fair rental value)
· Split in jurisdictions: trespass
· Rejected: defamation
RULE: Where you have a conversion, can either go for tort damages (value of the item plus incidentals) OR go for suit in assumpsit where damages are measured by the defendant’s unjust enrichment. Result is much higher recovery under assumpsit. 
· Not punitive damages, but when the behavior of the defendant is tortious, courts tend to uphold high awards for deterrence. This prevents the wrongdoer from profiting off the wrong by disgorging them of the benefit retained. Not technically punitive because won’t exceed the amount of the defendant’s unjust gain. Objective to eliminate profit from wrongdoing
Examples:
· Olwell v. Nye and Nissen: Defendant kept plaintiff’s egg washing machine. Defendant’s savings of $10/week was the unjust enrichment, the benefit being the money they saved on labor costs. The plaintiff had the option between the tort remedy and the restitution remedy. Can get a higher amount of money from what the defendant gained (labor costs) than from the value of the item (cost of the egg washing machine)
· Cross v. Berg Lumber Company: Defendant kept plaintiff’s grader. This is a tort of conversion, so restitution is the remedy, not the cause of action. Theory is suit in assumpsit for the value of the benefit conferred on Cross, so Berg “waived the tort” of conversion and sued in assumpsit (aka unjust enrichment). In restitution, Berg was able to recover the value to Cross (which is savings on the rental) rather than the tort remedy (which is the value of the grader or mere return of the grader). Thus, Berg was able to recover a greater amount under restitution than in tort 
D. Constructive Trust and Equitable Lien
With both constructive trust and equitable lien there is some identifiable property that the court determines plaintiff either has superior title or superior security in as compared to the defendant
· Still measured by the degree of unjust enrichment
· Many cases involve embezzlement or conscious wrongdoing
1. Constructive Trust
Constructive Trust: Where the defendant is in possession of a piece of property that in fairness belongs to the plaintiff. Result is a transfer of title: the defendant is ordered by court to transfer the property to the plaintiff
· Trust is fictional, not relatable to actual trusts
· Created without the intention of the parties, trust made to prevent unjust enrichment
· Purpose of the trust is to disgorge the defendant
· Plaintiff must have possessed a valid legal or equitable interest in the designated property or its proceeds
Example - Country of Cook v. Barrett: Barrett was a County official who took bribes from a company to use their voting machines. While it wasn’t clear how the County was damaged, Barrett did benefit. The court imposed a constructive trust on the money he took in bribes such that Barrett held the money in trust for the County
2. Equitable Lien
Equitable Lien: Where you want a constructive trust but where in justice the property is not actually fully yours, but partially yours. The equitable lien requires some property on which a security interest can rest. Result is a security interest on behalf of the plaintiff on the property 
· Imposed by the law
· Only part of the property should be turned over to the plaintiff, not all of it
· Gives the plaintiff priority over most other creditors
· A plaintiff generally wants a constructive trust over an equitable lien because it allows greater recovery, but have to fall back on an equitable lien where doesn’t 100% belong to you
Examples:
· Model case: Chandler fraudulently induced Baxter to add an addition to Chandler’s vacation home. The cost of the labor and materials was $5k, adding $2k in market value to the house. The court would allow Bazer an equitable lien on the property which Chandler could pay out of other funds, force sale of property, or force mortgage. The amount would be $5k because it was fraudulent, but if it were by mistake instead may limit to $2k.
· Middlebrooks v. Lonas: Middlebrooks loaned Lonas money to help them build a house but Lonas didn’t have the money to pay her. Middlebrooks was to restitution because this was fraud by the defendants. House was constructed with “bad money” but the land was properly the defendant’s. The court can’t divide the house and the land, so not divisible and constructive trust not available as giving the plaintiff the whole house is too much. Thus, the plaintiff gets an equitable lien on the property. Court would allow her to force the sale of the property to get the money she is entitled to assuming the amount of her lien is significant compared to the value of the house
RULE: Can attach and plaintiff can force sale or the defendant can discharge the lien and remove the encumbrance against the property by paying the claimant the amount of the underlying liability
· Requires foreclosure of the property to realize payment because the lien is imposed directly against the particular property rather than on the defendant’s general assets
· Sub-rule: If the plaintiff forces sale and the proceeds from the sale are insufficient to satisfy his security interest, the claimant retains an unsecured claim against the defendant for the deficiency
Amount of equitable lien: There is no set formula for the amount of the lien, it is determined by the court. 
· Example - Robinson v. Robinson: Parents were unjustly enriched by repairs and improvements done to their house by the plaintiff. The court imposed an equitable lien because the plaintiff shouldn’t get title to the house, defendant properly owns the house BUT plaintiff gets equitable lien to the extent of the value of her improvements. Measure could be value of plaintiff’s labor, the increase in value of the property, OR the person value to defendants of the improvements. Any of these could be proper, or whatever else the court deems proper. The court awarded the plaintiff half the value of the improvements.
3. Tracing and Converted Property
RULE: Where a defendant has converted the plaintiff’s property, as long as the plaintiff can trace the original property to the converted property, the plaintiff can recover in equity. If you can trace, plaintiff has priority over other creditors
· Helpful where the defendant no longer has the money or where the converted property is worth more 
· Constructive trust available as long as the plaintiff’s property or money is used to purchase 100% of the other thing
· Equitable lien available where the defendant buys something in part with stolen money and in part with his own money. Can get an equitable lien for the part or portion the plaintiff’s money was used to buy
Failure to trace would preclude a constructive trust and prevent a claimant from choosing which assets they might prefer to satisfy liability
Examples: 
· A court clerk took bribe money and bought a condo with it. Tracing concept allows the County to get a constructive trust on the condo, which may be worth more than the money
· Model case: A lawyer embezzled client funds to purchase stock which increased in market value. The lawyer later becomes insolvent and the embezzlement is discovered. The court would impose a constructive trust on the stock. $14k in stock goes back to plaintiff, who can’t sue for money damages because defendant is now insolvent and the stock is now worth more anyway.
· G&M Motor Co. v. Thompson: Premiums for an insurance policy were paid partially with the defendant’s own money and the “bad money.” Paying out the entire policy is improper because the policy is not paid for with 100% of the plaintiff’s money, so belongs in part to the plaintiff and in part to the innocent beneficiaries of the defendant. Life insurance money is divisible, so the court put a constructive trust on portion of the proceeds attributable to the percent of the premiums paid with the plaintiff’s money. A pro rata share of the proceeds went to the plaintiff (half of the policy proceeds, limited to the amount the plaintiff sought).
a. Affirmative Defense for a Bona Fide Purchaser
RULE: Plaintiff can typically trace even to an innocent owner of the property (if property was later sold by the defendant to another)
Affirmative defense: Tracing cannot reach a third party IF the third party is a bona fide purchaser. To be bona fide purchaser, need to pay value AND be innocent of wrongdoing.
· When plaintiff can’t recover because of this, plaintiff can still get a money judgement to make up for any remainder amount the plaintiff hasn’t recovered
Examples - Simonds v. Simonds: Defendant’s widow who was unjustly enriched because the plaintiff was precluded for a life insurance policy was not a bona fide purchaser because even though she was innocent of wrongdoing, she did not pay value to be a beneficiary of the insurance policy. Thus, the plaintiff has a superior claim and is entitled to the money.
V. NOMINAL DAMAGES AND DECLARATORY RELIEF
A. Nominal Damages
Nominal damages primary function is vindication of rights; serves a declaratory function
· Tend to be $1 or $.06
· Plaintiff may seek nominal damages because either that’s all they can prove or because that is all that is available in a constitutional rights claim issue
· Might get attorney’s fee even if you can only get nominal damages
Example - Okeke v. Eqool: Plaintiff proved that he was wrongfully evicted, but failed to prove any other damages. The court still awarded him nominal damages because he proved his rights were violated.
B. Declaratory Judgments
Declaratory judgments are sought to declare a violation of the plaintiff's rights
· Created by statute
· Courts don’t give advisory opinions, but this is close to that
· No power, doesn’t grant money or order anything, just establishes rights
· Similar to an injunction because sought early on in a dispute before much has happened (often coupled with injunctions)
· Has res judicata effort, so an actual holding of the court the party can use in subsequent litigation
· Discretionary, up to the court to grant or deny.
RULE: To get a declaratory judgment, there has to be an actual dispute between the parties and judgment must serve a useful purpose by resolving the dispute or helping it be resolved
Range of issues potentially suitable for declaratory relief is broad, can include:
1. Scope or constitutionality of a statute
2. Ascertaining property rights under deeds or wills
3. Determining the validity of intellectual property rights
4. Declaring whether an employee is restricted by the terms of a covenant not to compete
Common dispute is insurance company to get judgement on whether injury is covered by the policy
Actual dispute: Controversy must be “ripe for determination.” The disagreement must not be nebulous or contingent but must have taken on fixed and final shape so that a court can see what legal issues it is deciding, what effect its decision will have on the adversaries, and some useful purpose to be achieved in deciding them
Example - Public Service Commission of Utah v. Wycoff Company: Wycoff brought a suit for a declaratory judgment that its actions were not considered interstate commerce. This was not ripe for determination because the case and controversy was not clear so a declaratory judgment wouldn’t resolve the dispute. Wycoff was improperly trying to use a declaratory judgment to derail something ongoing in a state proceeding and determine if a statute was applicable to them.

