Remedies
Historically, remedies were either legal or equitable.  Alternatively, you can think of remedies as either specific (e.g., an injunction) or substitutionary (e.g., money damages for personal injury).  Specific remedies are more extraordinary; substitutionary remedies are more common.

4 Basic Classifications of Remedies

(1) Coercive Remedies (e.g., injunctions, specific performance)—you want the opposition to do or not do something

· Arose historically in the courts of equity

NOTE: contempt is an enforcement mechanism—the court can hold the defendant in contempt for failing to comply with a court order.  Civil contempt cannot be punitive.

(2) Damages—designed to compensate the plaintiff for harm caused by the defendant

· Arose in courts of law

· Compensatory damages are intended to put the plaintiff back in the position in which he/she was before the tortious conduct

NOTE: When you win damages, the court gives you an order that says you’re entitled to this amount of money from defendant—but if defendant doesn’t pay, the court can’t hold the defendant in contempt.  You enforce judgments through attachment, garnishment of wages, etc.

(3) Restitution (e.g., constructive trust, equitable lien, quantum meruit)—not compensation for what you lost, but rather, what the defendant unjustly gained
· Both courts of law and equity developed restitutionary remedies

(4) Declaratory Remedies

NOTE: you can’t get an equitable remedy if the legal remedy is adequate—you have to prove that the legal remedy is inadequate 

NOTE: At the remedial stage of lawsuit things are grayer, more flexible.  Court will consider some facts that may not be relevant to the merits of the case. Granting of injunctions is very flexible.

Right to a Jury Trial

· In federal court, the right to a civil jury trial is guaranteed by the 7th Amendment; however, the 7th Amendment has not been incorporated to apply to state courts.  Some state constitutions guarantee the right to a civil jury trial in state court.

Legal Issues v. Equitable issues
Legal = Jury

Equitable = No jury

· Under no circumstances does a jury decide equitable issues.
2 Separable issues:

(1) Classification of claim as legal or equitable; AND

(2) What to do when legal and equitable claims / remedies are both present in a case (mixed cases)

· “Mixed cases” – plaintiff is either seeking both legal and equitable remedies, or is bringing both legal or equitable cause of actions, or a mixed case can be the result of a defendant bringing a cross claim
NOTE: In CA (and most other states), more weight is put on the nature of the issues, the gist of the action.  Where the gist of the action is equitable, there is no right to a jury trial.  Deeper look at whether the “issues” to be resolved were historically decided in law court by a jury, or in equity court by judge.
	
	State courts (vary)
	Federal Court (pro-jury)

	Classification
	“Main purpose” for bringing cause of action / gist of the action

(a) Remedy – historical origin

(b) “Nature of the issues”

(c) Origin of cause of action

[Jurisdictional variations turn on the weight assigned to each factor]
	Remedy is the main consideration (historical setting for the creation of the remedy).  If the remedy sought is legal, there is a right to a jury trial.  If the remedy sought is equitable, there is no right to a jury trial.

	Mixed cases 
	Jurisdictional Split

(a) Equitable Clean-up Doctrine (majority approach): if equity issues/claims/remedies predominate, the judge decides everything, even legal issues/claims/remedies. This is not a pro-jury approach.  If legal issues predominate, judge will still decide equitable issues; jury will decide legal issues.

(b) Jury First; Judge Second: Jury first determines legal issues/claim/remedies; Judge bound by jury’s determinations, then decides equitable issues/claim/remedies.

(c) Judge First; Jury Second (often with advisory jury)(California)
	(a) Jury First; Judge Second:

Jury first determines legal issues/claim/remedies; Judge bound by jury’s determinations, then decides equitable issues/claim/remedies. 
(Dairy Queen)




Jury Trial Cases

C & K Engineering Contractors v. Amber Steel Co., 23 Cal. 3d 1 (1978)

Breach of contract (legal cause of action) seeking money damages (legal remedy). Court finds that the case is equitable—basically saying that you need equitable principles to get to money damages from breach of contract.

Dairy Queen, Inc. v. Wood, 369 U.S. 469 (1962)
In situations involving equitable and legal claims, legal claims must be decided by the jury before the equitable claims, then the judge relies on the legal decisions made by the jury to decide the equitable claims; you are required to have both a jury and judge decide the separate claims.
· Court adopted jury first, judge second procedure
Injunctions (TRO, Preliminary Injunction, Permanent Injunction (Final Order))
· Injunction must be clear and relatively simple so that defendant knows how to comply
· Injunctions are ambulatory—they walk along with the people involved; court continues to monitor injunction as long as it stands

Timeline: TRO—Preliminary Injunction—Trial—Permanent Injunction
Permanent Injunctions—to get a permanent injunction, you must show:

I. Actual success on the merits of the underlying cause of action
· Normally assumed, because a permanent injunction generally issues after a successful trial
II. Inadequate legal remedies—not that damages wouldn’t help, just that they’re inadequate

· Unique character of loss/harm—injunctions granted against the federal government re: travel ban, separating of families.  Monetary compensation is not adequate to remedy the forced separation of your child, you need to actually get your child back.

· Ongoing, continuing harm, need for multiplicity of lawsuits—injunction would prevent need for multiplicity of lawsuits

· Damages would be speculative (lost profits on a new business)—damages must be determined with substantial certainty, cannot be speculative 
NOTE: Courts do not take into account the availability of punitive damages when deciding whether there is an adequate remedy at law.  Punitive damages are too speculative.

III. Irreparable harm—if injunction does not issue, plaintiff will suffer irreparable harm.  Injunctions aren’t granted for trivial harms—the cost to the court is far too high.

(a) Inadequacy of legal remedy

(b) Harm is “serious” and not “trivial”
IV. Balance of hardships favors grant of injunction—balancing harm to plaintiff if injunction does not issue and harm to defendant if injunction does issue
(1) Should any injunction issue?

(2) If so, what should the injunction say?
V. Public interest does not disfavor grant—public interest doesn’t have to favor granting injunction, it just can’t disfavor granting of injunction.  This is a requirement, but it’s not present in all cases. Court considers tribunal integrity.
· Injunction would impact people in the public, who aren’t necessarily here in court (party interests are covered by 4th element)
IF INJUNCTION DISOBEYED: remedy/enforcement is contempt of court.
APPELLATE REVIEW: grant/denial of injunction is reviewed for abuse of discretion, but where there are issues of law involved, those issues are reviewed de novo.  If there are issues of fact, court can apply clear error standard to those issues.
NOTE: Can never say that there is a type of case for which the court will always grant an injunction and you can never say that there is a type of case for which the court will never grant an injunction.  Granting of injunctive relief is far too context-dependent.
Miscellaneous Injunction stuff

NOTE: if defendant shows good faith effort to abate a nuisance, court is less likely to issue an injunction because the harm is less likely to be ongoing

NOTE: bad faith is a factor when court is deciding whether an injunction should issue (similar to unclean hands)—when seeking equitable relief, you can’t get it at all if it’s shown that you came into the court with “unclean hands,” i.e., acted in bad faith with respect to the underlying claim for which you’re seeking an injunction.  Similarly, court may be more likely to grant injunction where defendant has acted in bad faith.

NOTE: compliance with a statute is not determinative whether you were acting reasonably; it’s indicative that you’re acting reasonably but not dispositive

NOTE: an injunction is not justified if its basis is solely that a tort may possibly occur

Permanent Injunction cases

Thurston Enterprises, Inc. v. Baldi, 128 N.H. 760 (1986)
Facts: Baldi granted a 50-foot easement on his property so that Thurston Enterprises could cross his land for a construction project.  Thurston started trucking a lot of stuff over the easement and caused some damage to the property.  Baldi sought an injunction, which was granted at the trial court level. Court ordered Thurston to repair and repave the road and other property that had been damaged, and also ordered that Thurston not use more than 5 trucks per day.  

Holding: On appeal, the court invalidated the order to repair damaged property because those harms can be compensated with monetary damages.  No showing that money damages would be inadequate.  The portion of the injunction limiting the trucks to 5 a day is valid because that prevents future harm.
Wheelock v. Noonan, 108 N.Y. 179 (1888)
Facts: Guy allows neighbor to put a few small rocks on his property.  Neighbor ended up putting a bunch of large boulders on the property.  Guy sues for trespass. Court granted injunction on the idea that this is an ongoing harm (rocks are still on land every day).  On appeal, Defendant argues that money damages are perfectly adequate.

Holding: Damages are inadequate because such a remedy would be too speculative.  Also, multiplicity of lawsuits may be necessary because the rocks remain on the land—the harm is ongoing. Trial court order issuing injunction affirmed.

· “probability of future infringement of plaintiff’s rights”

K-Mart Corp. v. Oriental Plaza, Inc., 875 F.2d 907 (1st Cir. 1989) (inadequacy of legal remedy / irreparable harm)

Facts: K-Mart entered into a lease agreement with Oriental Plaza while the shopping center was still under construction.  The lease provided that there would be a certain number of parking spaces in front of K-Mart, and the Plaza would not build anything that would block the view of K-Mart. K-Mart wanted to be visible and prominently placed.  Shopping center continues to build shopping center and willfully ignored those lease provisions.  

Procedure: K-Mart sought an injunction.  Defendant argued that legal remedies were adequate.  District court granted the injunction and ordered the shopping center the tear down the partially constructed building that was blocking the sight lines.

Holding: Affirmed the district court’s granting of the injunction. Sufficient proof of irreparable harm to the plaintiff.

Reasoning: Harm went beyond lost sales: “[T]he harm did not consist merely of lost sales . . . but also involved a detriment in ‘presentation of the store to the public,’ detracting from the desired uniformity in appearance among K-Mart’s stores across the nation.”

· “Equity jurisdiction” is a pretty meaningless and misleading phrase; they mean the appropriateness of equitable relief. When the court says it has equity jurisdiction it means that it can grant equitable relief.
Muehlman v. Keilman, 257 Ind. 100 (1971) (inadequacy of legal remedy / irreparable harm)
Facts: Muehlmans and Keilmans are neighbors.  Over a period of 4 months, the Muehlmans “maliciously ran, started and raced the diesel engines of their two semi-trailer trucks at all times during the day and night immediately adjacent” to the Keilmans’ residence.  Keilmans alleged that the noise and fumes were destructive to their health and comfort.

Procedure: Keilmans seek damages and injunctive relief.  Trial court granted equivalent of a preliminary injunction.

Holding: Affirmed trial court’s granting of injunction.


Reasoning: “Such conduct is of a continuing nature so that damages would then become a continuing occurrence and require repeated court actions for the complainant to receive reparation.” Court found that defendants would not be harmed at all by injunction because they had no apparent reason for running the trucks like they were—it was solely done maliciously.

Triplett v. Beuckman, 40 Ill. App. 3d 379 (1976) (balance of hardships)
Facts: There’s an island surrounded by a lake.  There was a bridge between the land and the island with an easement for use of the bridge.  The bridge provided the only above-ground access to the island.  Party that bought land replaced bridge with a causeway.  Plaintiffs claimed that interfered with their enjoyment of the lake.  

Procedure: Plaintiffs sought an injunction to replace the causeway with a bridge.  Trial court denied injunction.  

Holding: Reversed—court grants the injunction to replace the causeway with a bridge.

· Dissent says Court did not give enough deference to the trial court
Galella v. Onassis, 353 F. Supp. 196 (1972) (balance of hardships)
Facts: Jackie Onassis was being harassed by a photographer.  After 10 years of this, she brought a suit seeking an injunction.  

Holding: Court granted injunction, but the injunction that issued was more narrow than the injunction sought.  Court weighed hardship on Galella, considering that he is protected in part by the First Amendment.  Requested injunction is too broad and creates too big of a hardship for Galella.
· “We regarded the portion of the proposed order which would have completely prevented Galella from photographing Mrs. Onassis or her children to be clearly overbroad, struck it, and will not include it in a final order. Galella's occupation is lawful and the objective of the order is to modify his conduct, not to prevent his photography.”

· Restrictions on speech must be no broader than is necessary—must be narrowly tailored

NOTE: Restraining order is a type of injunction.

eBay Inc. v. MercExchange, 547 U.S. 388 (2006)
Facts: MercExchange sued eBay for patent infringement.  At trial, the jury found for MercExchange and awarded damages.  Judge decided injunction issue (because plaintiff sought mixed remedies—jury decided legal issues first, then court decides equitable issue).  District Court found that no injunction should issue; Court of Appeals reversed “applying its ‘general rule that courts will issue permanent injunctions against patent infringement absent exceptional circumstances.’”
Holding (Thomas): Reversed Court of Appeals decision and remanded.

Reasoning: There’s nothing special about patent litigation that makes it particularly suited to injunctive relief.

· NOTE: This case stands for proposition that there is no class of cases where you can generalize and say that an injunction either should or should not issue.  There is no situation where an injunction should issue as a categorical matter.  There is no categorical group of cases for which injunctions issue/don’t issue—every case is looked at on its own.
Harrison v. Indiana Auto Shredders Co., 528 F.2d 1107 (7th Cir. 1975)
Facts: Plaintiffs sought a permanent injunction preventing appellant-Indiana Auto Shredders Company from operating its shredding plant for the recycling of automobiles in the Irish Hill section of Indianapolis, Indiana.  District Court granted the injunction and awarded $176,956 in compensatory and $353,912 in punitive damages to plaintiffs and intervenors.
Holding: Reversed—permanent injunction was dissolved and the case was remanded.
Reasoning: Negative environmental effects of plant (noise pollution) did not outweigh the positive environmental effects of the plant (recycling abandoned automobiles).  Court also notes that defendant may be able to abate the harm without an injunction.
Boomer v. Atlantic Cement Company, 26 N.Y.2d 219 (1970)
Facts: Actions by landowners for injunction restraining operator of cement plant from emitting dust and raw materials and conducting excessive blasting in operating its plant and for damages sustained as result of nuisance so created.
Holding: Court granted an injunction conditioned on the payment of permanent damages to the plaintiffs which would compensate them for the total economic loss to their property, present and future, caused by defendant’s operations.

· Although it doesn’t adopt this remedy, the court suggests that it could issue an injunction and postpone its effect to a specified future date.
Welton v. 40 East Oak St. Bldg. Corp., 70 F.2d 377 (7th Cir. 1934)
Defendant constructed building knowing that it did not comply with city ordinance.  The court issued an injunction to raze the building in large part because of the defendant’s bad faith in knowingly disregarding the ordinance.

United States v. Oakland Cannabis Buyers’ Cooperative, 532 U.S. 483 (2001)
Facts: In 1996, CA passed an initiative legalizing medical marijuana under state law. Oakland Cannabis Coop was created in compliance with that law.  US sought to enjoin the coop on the grounds that the state law violated federal law.

Procedure: District court issued an injunction.  9th Circuit found for the coop and vacated the injunction.

Holding: SCOTUS reversed and remanded.

Reasoning: Supremacy clause—federal law takes precedent.  Court acknowledges that courts acting as courts of equity have broad discretion, but says that “a court sitting in equity cannot ‘ignore the judgment of Congress, deliberately expressed in legislation.’”  The federal legislature had basically said that there is no public interest in medical marijuana by making it Schedule 1, and the state law and the 9th Circuit cannot directly contradict that.
· Case takeaway: Illustrates an aspect of public interest
Interlocutory Injunctions

· Temporary Restraining Order (TRO)—a brief stop-gap measure for truly urgent situations.  It can be replaced by a preliminary injunction after the court has had a few days to receive some greater amount of evidence in the case.
· NOTE: TRO cannot be appealed

· First injunction in time that you can seek; often served with filing of complaint
· TRO only lasts until ruling on preliminary injunction—TRO typically lasts days (under federal rules, TROs last 14-28 days)
· Preliminary Injunction (PI)—appealable; lasts until a full trial.  If a preliminary injunction is issued while TRO is still in effect, the PI supersedes the TRO.

· NOTE: you can appeal an issuance or denial of PI at any time 

· PI only lasts until ruling on permanent injunction because their intention to preserve the status quo until trial
NOTE: there is a mini-trial to determine merit of interlocutory injunctions—obviously can’t be close to the scale of a real trial because there’s no discovery yet etc.

· Have to show a need to preserve the status quo 
TRO and PI Substantive Requirements (Traditional test):
I. Substantial likelihood of success on the merits of the underlying substantive claim

· “Substantial likelihood" is not clearly defined—less than likelihood.  In the same way that substantial compliance is less than full compliance; substantial likelihood is less than likelihood.

· Probability and likelihood are synonyms here
II. Movant will suffer irreparable harm unless the injunction issues (shown here as three mini-factors—could be two, could be written as one sentence, those are just the concepts)

i. Inadequate legal remedy

ii. Serious harm, not trivial harm

iii. Imminent harm / emergency
III. Balance of hardships favors granting PI—threatened injury to the movant outweighs injury that issuance of PI would cause the opposing party

IV. Public interest does not disfavor granting of PI

· Public interest = the effects, if any, that the grant or denial of the injunctive relief would have on nonparties
· There will never be consensus on what constitutes a legitimate public interest

· If each side has a public interest and there is basically a tie between them, this element is met because public policy does not have to favor grant of relief, just that public interest does not disfavor it
Alternative Test (sliding scale test): allows for weaker showing of first element—compensated for by stronger showing of balance of hardships. Elements 2 and 4 are the exact same as the traditional test (they do not slide at all).  Elements 1 and 3 slide with each other.  Easier for movant to succeed with the alternative test
I. Substantial questions are raised as to merit (9th Circuit)

· “A preliminary injunction is appropriate when a plaintiff demonstrates . . . that serious questions going to the merits were raised and the balance of hardships tips sharply in the plaintiff’s favor.”
· We’re waiting for some precedent about what constitutes “substantial questions,” but it’s meant to be a pretty low bar; could be “not frivolous”  
II. Irreparable harm

III. Balance of hardships must tip sharply in plaintiff’s favor

IV. Public interest

· Facts can frequently support multiple elements
Example: Federal judge granted preliminary injunction prohibiting deportation of people related to DACA.  Judge wasn’t confident that there was a substantial likelihood of success on the merits, but found that the irreparable harm to the movants (if an injunction does not issue, people will be deported; very little hardship on the federal government for not deporting them) so far outweighed the other factors that a PI was justified.
NOTE: Sliding scale test does not apply to permanent injunctions

· The reason sliding scale ever arose was to prevent the hardship until the matter can be adjudicated.  Actual success on the merits is required for a permanent injunction, so it wouldn’t make any sense to apply sliding scale—actual success is on-off switch, likelihood of success is much more fungible.
Normally injunction is just for parties in case, but federal courts have responded to some of Trump’s actions by saying that the decision applies nationwide.  Questionable whether that can be—SCOTUS hasn’t commented on it.

Interlocutory Injunction Cases 

Ride the Ducks of Philadelphia, LLC v. Duck Boat Tours, Inc., 138 Fed.Appx. 431 (3rd Cir. 2005)
Facts: These are two companies that give tours on both land and water.  Dispute over use of ramp to go from land tour into the water for water tour. Ride the ducks built the ramp and paid a usage fee to the city, also gave city a portion of its gross revenues.  Duck Boat Tours basically announced their intention to start using the ramp without permission.  Ride the Ducks sought a TRO to be followed by a preliminary injunction.

Holding: operator was likely to succeed on merits of its claim for tortious interference with exclusivity provision of license agreement and on trespass claim.

Reasoning:  “If forced to share with a competitor the ramp it built with its own funds and for which it continues to pay Penn's Landing Corporation for exclusive use, Ride The Ducks would suffer irreparable harm. Having to share property so vital to its business with a competitor would almost certainly diminish Ride The Ducks's share of the amphibious tour market.”
· Many courts have noted that you must seek a preliminary injunction if you seek a TRO
Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418 (2006)
Facts: A religious sect with origins in the Amazon Rainforest receives communion by drinking a sacramental tea, brewed from plants unique to the region (ayahuasca), that contain a hallucinogen regulated under the Controlled Substances Act by the Federal Government. The Government concedes that this practice is a sincere exercise of religion, but nonetheless sought to prohibit the small American branch of the sect from engaging in the practice, on the ground that the Controlled Substances Act bars all use of the hallucinogen. The sect sued to block enforcement against it of the ban on the sacramental tea, and moved for a preliminary injunction.
Procedure: PI was granted and the government appealed.  Focus is on substantial likelihood of success on the merits factor. 10th Circuit affirmed; SCOTUS granted certiorari.
Holding: Government had burden to demonstrate compelling interest, and Government failed to demonstrate compelling interest in barring sect's sacramental use of ayahuasca.
· Case is important for: relative burdens of parties, grounds for PI being reversed
· Even when there are legal issues reviewed de novo, the overall determination of whether or not the injunction should issue is determined by abuse of discretion standard.
Tom Doherty Associates, Inc. v. Saban Entertainment, Inc., 60 F.3d 27 (2d Cir. 1995)
Facts: Commercial contract for exclusive use of video characters, including Power Rangers.  Power Rangers became so popular that the company starting licensing it to other companies.


Holding: Court found for the plaintiff and issued an injunction.

Reasoning: Irreparable harm here is loss of goodwill. Loss of future goodwill if they were not the sole Power Rangers people.  Plaintiff successfully argued that it would lose the opportunity to be a publisher of children’s books generally, because Power Rangers was their way into the children’s market and held respect in that market.  Many cases find that goodwill is a compensable loss but that it’s very hard to quantify.  

Classic Components Supply, Inc. v. Mitsubishi Electronics America, Inc., 841 F.2d 163 (7th Cir. 1988)

Facts: Plaintiff distributor sought an injunction to compel the defendant manufacturer to continue using it as a distributor. Defendant claimed that plaintiff agreed by contract to arbitrate disputes of this kind.  

Procedure: Trial court found for defendant and ordered them to arbitrate.

Holding: Affirmed.

Cassim v. Bowen, 824 F.2d 791 (9th Cir. 1987) (balance of hardships / public interest)
Facts: Doctor plaintiff was suspended from Medicare and is seeking a full evidentiary hearing.  Claimed that there should have been a hearing before suspension. District court denied injunction.

Holding: 9th Circuit affirmed.

Reasoning: Court acknowledged that there would be serious harm to the plaintiff if injunction did not issue, but found that the imminent danger to the doctor’s patients was a greater hardship.  That is also a public interest that disfavors issuance of an injunction.

Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7 (2008)

Facts: The Navy uses a form of sonar to detect and track enemy submarines. The plaintiffs, here respondents, issued a complaint that the Navy’s sonar training program (SOCAL) is harming, possibly irreparably, the environment.
Procedure: The Court of Appeals upheld a preliminary injunction imposing restrictions on the Navy's sonar training.

Holding:  Reversed. Plaintiffs seeking preliminary relief are required to demonstrate that irreparable injury is likely, rather than possible, in absence of injunction.
The public interest and the Navy's interest in effective training of its sailors outweighed alleged irreparable injury to marine mammals resulting from Navy's training exercises using sonar.

· Original, traditional test

· Good example of public interest element of test—public interest was so strongly in favor of the Navy and national security
Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127 (9th Cir. 2011)
· “A preliminary injunction is appropriate when a plaintiff demonstrates . . . that serious questions going to the merits were raised and the balance of hardships tips sharply in the plaintiff’s favor.”
Turnell v. Centimark Corp., 796 F.3d 656 (7th Cir. 2015)
Facts: Employee signed contract Injunction sought to enforce a covenant not to compete

Procedure: Trial court issued injunction partially enforcing agreement. 

Holding: 7th Circuit affirms—covenant not to compete, at least as modified, is valid.

· Defines public interest as meaning the effects, if any, that the grant or denial of the PI would have on nonparties
· Likelihood of success was so great that the balance of the hardships wasn’t as important—even if balance of hardships slightly favored the employee, likelihood of success for the employer would overcome that in this case

Procedural requirements for interlocutory injunctions
Temporary Restraining Orders

· TRO usually issues for 14 days—court can specify a shorter time frame, but not a longer one. 

· An additional 14 days is allowed by stipulation or court order
· If TRO is extended beyond time limit contained in the rules, it changes (functionally speaking) into a preliminary injunction for appellate purposes and can be appealed.

· You never seek a TRO without also seeking a preliminary injunction.  However, it is very common to seek a preliminary injunction without a TRO.
REMINDER: TROs are NOT APPEALABLE.  Label court uses for remedy doesn’t really matter—if there is a full adversarial hearing, of the sort that would be had for a PI, the decision can be appealed even if the court calls it a TRO
Issuing TRO Without Notice (FRCP § 65(b)):
Court can only issue TRO without notice if:

(a) Attorney signs an affidavit or verified complaint, containing specific facts showing immediate/irreparable injury that will occur before the adverse party can be heard in opposition; AND
(b) Attorney certifies in writing efforts made to give notice to the adverse party & reasons notice should not be required.
· If issued without notice, the preliminary injunction hearing must be set for the earliest possible time.
Adverse Party: if TRO issued without notice, adverse party can move to dissolve or modify the order on 2 days’ notice to the TRO-obtaining party.
NOTE: While TROs can be granted ex parte and without notice to the adverse party, adverse party won’t be bound by it until they have notice.  Adverse party can’t be held in contempt for violating an order of which it has no notice.  
· Ex parte TRO is for extreme emergencies
Possible Justifications for Not Giving Notice

· Where giving of notice in and of itself puts movant at risk (e.g., restraining order against violent partner)
· You really tried to give notice but were unable

· Or when you can’t give notice, like if adverse party fled country

· When, if notice is given, adverse party is likely to destroy evidence

Preliminary Injunctions

· Preliminary Injunction cannot be issued ex parte

· Grant or denial of PIs is immediately appealable

Procedural Requirements:

(i) Movant must give notice to adverse party

(ii) Full adversarial hearing on merits of preliminary injunction
If TRO or PI is wrongfully issued, the money damages would come out of bond put down by moving party (FRCP § 65(c)).

Sims v. Greene, 160 F.2d 512 (3d Cir. 1947)
Facts: Dispute within church about who controls the church

Procedure: TRO was extended beyond time limit of rules, so court of appeal basically treated it like a preliminary injunction for appeals purposes

Holding: Reversed

· Most courts have said § 65(b) applies to all TROs, with or without notice

Fengler v. Numismatic Americana, Inc., 832 F.2d 745 (2d Cir. 1987)
Carroll v. President and Com’rs of Princess Anne, 393 U.S. 175 (1968)
Facts: White nationalists held a rally in Maryland at which offensive, inflammatory things were said.  Group planned a second rally for the following night and the town officials decided they didn’t want that to happen, fearing that the rally would lead to violence. Town officials sought an ex parte TRO, which the court granted. Court of Appeals affirmed 10-day injunction, but denied 10-month injunction.

Holding: Reversed—SCOTUS found that the injunction violated the First Amendment.

Injunction Bonds
· Movant must provide a security in order to be granted a TRO or PI
· Bond may fluctuate as the case progresses—court may adjust it to reflect changed costs to nonmoving party

· There are exceptions that vary state to state—in CA, domestic violence victims don’t have to put up a bond, public interest organizations don’t have to put up bond (CCP §529)

FRCP § 65(c)—Security—The court may issue a preliminary injunction or a temporary restraining order only if the movant gives security in an amount that the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained.  The United States, its officers, and its agencies are not required to give security.
· Some courts have said that when the movant is a public interest organization or an indigent person, the bond may be nominal because we do not want to block access to the court system.
Injunction Bond: Form of security; a pledge of money via purchase of a bond.  You buy an injunction bond from a bond company, pay a percentage (normally 1-2%) to bond company

· Purpose: (1) to protect the target of the injunction in case that injunction is wrongfully granted; moving party basically buys an insurance policy to protect the non-moving party in the event a TRO or PI is wrongfully granted

    (2) makes the movant “put some skin in the game;” it’s supposed to be a hurdle so that parties don’t just ask for injunctive relief, regardless of the merits of such a request
Does the amount of the bond cap the maximum recovery on the bond? 

The majority rule is yes (Coyne-Delaney).  CA follows the majority rule.
Appeals from rulings on interlocutory injunctions
· STANDARD OF REVIEW: Abuse of discretion when reviewing amount of security

2 Types of Pre-Appeal Injunctive Relief 
(1) Where appeal is from a grant of preliminary or permanent injunction = a stay pending appeal

(2) Where appeal is from a denial of a preliminary or permanent injunction = an injunction pending appeal
· Point is to maintain status quo
Mandatory injunction—affirmatively orders someone to do something

Prohibitory injunction—order that someone not do something 

· California gives automatic stays of mandatory injunctions, but not of prohibitory injunctions

· In federal system, when you file a notice of appeal, a stay is not automatic.  You have to ask for a stay.
TIMELINE: (1) Court rules against you; (2) Appeal in trial court; (3) Appeal in Court of Appeals
Why would trial court grant pre-appeal injunctive relief after just ruling against you? 

Trial court may deny a preliminary injunction, but then grant pre-appeal injunctive relief because appeal would become moot without pre-appeal injunctive relief.  Example:  tearing down of building—judge denies preliminary injunction to prevent tearing down of building but grants an injunction pending appeal because the appeal would be moot if the building is torn down in the meantime.  When deciding on pre-appeal relief, court is now balancing the hardships just for the period of time until the appeal—different from balancing hardships at the time until trial.
Save Our Sonoran, Inc. v. Flowers, 408 F.3d 1113 (9th Cir. 2004)

Facts: Court set bond at $50,000; both sides appealed the size of the bond.

Coyne-Delaney Co. v. Capital Development Board, 717 F.2d 385 (7th Cir. 1983)
Issues & Holdings (Posner):

Issue: Can nonmoving party get damages on the bond even if movant sought the injunction in good faith? 
Holding: Yes—bond damages are not intended to punish the movant, but to compensate the nonmoving party.

Issue: How much discretion should court have in deciding damages on the bond? 
Holding: FRCP § 65 narrows discretion—there is a presumption that damages will be awarded when the granting of an injunction is reversed.  If you’ve been wrongfully enjoined, there’s a presumption that you’ve been damaged.

Issue: Does amount of bond set the maximum recovery on the bond? 
Holding: Majority rule: yes, it sets the maximum amount of recovery. While there is a presumption that defendant is damaged by being wrongfully enjoined, defendant must prove amount damages

· CCP § 529—CA follows majority rule, bond amount caps damages
Cavel International, Inc. v. Madigan, 500 F.3d 544 (7th Cir. 2007)
Facts: Cavel slaughters horses in Illinois for horse meat used for human consumption.  100% of meat is shipped overseas.  Illinois passed a law making it illegal to slaughter horses for human consumption.  Cavel sued Illinois officials claiming that the law was unconstitutional.

Procedure: Trial court found the statute constitutional and denied the injunction.  Trial judge thought the likelihood of success on the merits was virtually zero and didn’t really do the rest of the analysis.


Holding (Posner): Court of Appeal reverses saying trial court should have used sliding scale analysis.

Reasoning:  Balance of hardships weighed heavily in favor of Cavel because he would immediately go out of business if the injunction did not issue.

Contempt
Types of Contempt

I. Criminal Contempt: meant to punish person for engaging in contemptible conduct 
· Court must find that criminal contempt was willful

· The more punitive the sanctions are, the more likely it is that the court will apply criminal safeguards.  It’s a matter of due process.

II. Civil Contempt: either compensatory or coercive
i. Compensatory Contempt—meant to compensate a party for harm caused by the contempt (e.g., violation of court order); contemnor must pay damages.
ii. Civil Coercive Contempt—meant to coerce compliance with a court order; either fining or imprisoning the contemnor to coerce compliance.
· For civil coercive contempt, court can put you in jail

· Civil coercive contempt is conditional—you can get out of sanction before it ever has effect by agreeing to comply with court order.
· Generally, civil coercive fines go to the plaintiff; sometimes goes to government. Not intended to compensate, but to coerce.
· In federal court, civil coercive contempt caps out at 18 months (by statute).  Varies in state courts—some people have been in prison for over 10 years for civil coercive contempt.
· Courts should start with the least severe penalties when imposing civil coercive contempt—start with small fine, increase the fine, and if really necessary, jail time
· Exhausted coercion: maybe contempt could have coerced behavior at one time, but will not coerce now

Contemnor: person in contempt

NOTE: these forms of contempt are not mutually exclusive (criminal indirect, civil compensatory, and civil coercive could all conceivably occur in same case)
NOTE: if fined as part of civil contempt, and the underlying injunction is later vacated as improperly granted, you get your money back

· Open question on compensating jail time for civil coercive contempt
Direct contempt: judge holds you in contempt for conduct “in the court’s presence,” i.e., right in front of the judge (e.g., for disrupting the court, shouting obscenities); disruptive conduct.
· “in court’s presence” is broader than in the judge’s presence: “Applicant overlooks the fact that ‘in the presence of the court’ does not necessarily mean in the immediate presence of the trial judge. As we stated above, the rationale justifying the harsh remedy of direct contempt adjudications is that the authority and ability of the courts to conduct the peoples' business is compromised by the disruptive actions of the alleged contemnor. It is for this reason that this Court has held that the court is present whenever any of its constituent parts, the courtroom, the jury and the jury room are engaged in pursuing the work of the court.” (Ex parte Daniels, 722 S.W. 2d 707 (1987))
Indirect contempt: enforcement mechanism for injunctions.  Indirect in that it’s not directly in front of the judge.
NOTE: You can’t violate injunction and then at contempt hearing challenge the injunction’s validity.  When injunction issues you cannot test it by violating it (Walker).

“Substantial compliance” – to avoid contempt, the subject of the injunction must substantially comply with it. Contemnor has burden to prove substantial compliance if he/she has not fully complied.
· For example, in Galella, defendant was ordered to remain 25 feet away.  If he’s proved to have been 24 ½ feet away, court will find that he substantially complied with the injunction.
NOTE: Depending on the nature of the violation of the injunction, court decides whether to charge violator with criminal contempt or civil contempt.  Motivation for violation is taken into account—if violation is willful, court may be more willing to issue criminal contempt charges.

· The type of contempt that the court invokes is determined by the purpose for the sanction; the category of contempt is significant because criminal contempt is a crime and such a contemnor is due all of the rights afforded to those charged with a crime, including right to a jury trial.
Indigent Parties: If party is being ordered to pay money, and party is literally incapable of complying—civil coercion should end.  Party could then be sentenced for criminal contempt for past violations, but could not be sentenced to civil coercive contempt where party cannot purge. Party’s ability to purge is crucial to civil coercive contempt

· If witness is jailed to coerce testimony—that must end when case ends.  Civil coercive contempt cannot be punitive and there’s nothing left to coerce once case ends.

· Absent a statute to the contrary, civil coercive contempt can be for an indefinite period of time, so long as the party has the ability to comply with court order
Civil & Criminal Contempt: Normally if court is deciding both civil and criminal contempt, case will be bifurcated because procedures are very different.  However, courts have a good amount of leeway.
Appealability: criminal contempts are immediately appealable, whereas civil contempts are appealable with the underlying claim.  This is because criminal contempt is a standalone crime—does not depend on the outcome of any underlying case.  Civil contempt is appealable when it is a final order: “Thus, a compensatory contempt award can be appealed when the trial court has ordered an unconditional award.  A conditional order is not appealable because the contempt can be purged by the defendant’s voluntary conduct.” (p. 327)

· In trial for criminal contempt, you can’t challenge validity of underlying order that you violated because this is a completely separate trial (Walker).  Validity of underlying order really isn’t at issue in criminal contempt proceedings.  Contempt sanction remains valid even after underlying order is set aside because criminal contempt is a separate crime.  You must challenge criminal contempt before violating it—can’t violate it and then challenge merits of order.  Court’s authority has been violated whether the order was valid or not.
Contempt Defenses

· Impossibility—it is impossible for you to comply with court order
· Good faith—basically substantial compliance, you tried in good faith to comply with court order
· Not a person bound by injunction—not targeted toward you

· Weren’t served with injunction

· Didn’t violate injunction
Contempt Cases
Walker v. City of Birmingham, 388 U.S. 307 (1967)
Facts: Ex parte TRO restraining leaders, preventing protests on Easter weekend.  Leaders, including MLK, announced they were going to march anyway.


Holding: SCOTUS upheld criminal contempt

· Case takeaway: Can’t collaterally attack the validity of an injunction by disobeying it
In re Stewart, 571 F.2d 958 (5th Cir. 1978)
Facts: Judge outraged when juror from another case tells him that juror had been demoted at his job for serving jury duty.  Judge has marshals go and bring the employer to the courthouse in contempt.  Judge called it civil contempt.

Holding: Court of Appeal reversed—if this is any kind of contempt, it’s criminal because the purpose was to punish employer.  Civil contempt is never punitive.  But anyway, this is not criminal contempt either.

Reasoning: Can’t be criminal direct contempt because conduct did not occur before the judge in open court.  Can’t be criminal indirect contempt because there was no court order.

· If it’s a crime to demote someone for serving on jury, that is a separate criminal offense.  It is not contempt of court.  Employee may also have civil claim against employer.
Ex parte Daniels, 722 S.W. 2d 707 (1987) (direct (summary) criminal contempt)
Facts: Contemnor started a scuffle with court officials in the back of the courtroom.  Judge held the contemnor in contempt.

Holding: Upheld criminal contempt

Matter of Contempt of Greenberg, 849 F.2d 1251 (9th Cir. 1988)

Facts: Judge punished lawyer who was demanding a ruling from the judge and had an outburst at counsel table resulting in the judge holding him in direct criminal contempt.

Holding: Reversed

Reasoning: Rules for direct criminal contempt were not followed—judge did not certify that he had heard/observed the behavior.

United States v. United Mine Workers of America, 330 U.S. 258 (1947)
Facts: US government sought a TRO to prevent a strike against coal mining companies. District court granted TRO without notice to the defendants.  Defendants were served the same day.  John Lewis calls a strike regardless. US looks to find Lewis and the union in contempt for willfully violating a court order.  Defendants argued that court did not have jurisdiction to issue an injunction because of the Norris-LaGuardia Act.

Procedure: Trial court found defendants guilty beyond a reasonable doubt.  Lewis and the union were fined and an injunction issued very similar to the TRO.  Defendants appealed; US filed a writ of certiorari to leapfrog the court of appeal and go to SCOTUS. Cert. granted.

Holding: Court rejected idea that TRO and injunction violated Norris-LaGuardia act; and parties were obligated to comply with the TRO, even if they believed the TRO was issued in error.

· Main point: you can’t violate a TRO or PI even if the basis for the violation is that you don’t think the court had jurisdiction

· Even if it is later found that jurisdiction did not exist, you can still be liable for criminal contempt for violating it
Federal Trade Comm’n v. Trudeau, 579 F.3d 754 (7th Cir. 2009) [Trudeau I]
Facts: Trudeau, a snake oil salesman, sold a weight loss “cure.” District court found for the FTC, concluding that Trudeau had misrepresented his book, and held Trudeau in contempt, fining him $37.6 million. Trudeau argues that this was not civil contempt because it was not compensatory or coercive, and therefore, because it must be criminal, he was due a jury trial.

Holding: Court remands for further findings

Federal Trade Comm’n v. Trudeau, 662 F.3d 947 (7th Cir. 2009) [Trudeau II]
On remand, the district court clarified that the $37.6 million was meant to go to defrauded consumers, not to the government.  Criminal contempt fines are paid to the government, but civil compensatory contempt is paid to those harmed by the contempt.  Trudeau then argued that the fine should be based on his unjust gain, rather than on the consumers’ loss.  Court of Appeals is like nah dude, that’s just a fundamental misunderstanding of how civil compensatory damages are calculated.

Takeaway: Compensatory damages are based on what the consumers lost, not on how the contemnor gained

· Compensatory damages must be proven with reasonable certainty

· For civil compensatory contempt, you get attorney’s fees related to the contempt proceeding 

Time-Share Systems, Inc. v. Schmidt, 397 N.W.2d 438 (Minn.App. 1986)


Facts: Defendant was held in contempt for defiance of an order not to delete anything from a certain computer.  The parties had litigated the ownership of certain software and the plaintiff had obtained an order of replevin for it.  The defendant failed to deliver the software, so the court issued a further order that enjoined him from deleting anything from a certain computer and required him to allow the plaintiff to do a file save on it.  Upon learning of the order, a programmer for the defendant immediately began making deletions from the system for the purpose of preventing the plaintiff’s access to some programs and data.  The court found that these actions were in contempt of the order.


The trial court ordered a civil compensatory contempt sanction of $3,000 for costs and attorneys’ fees and $2,500 to indemnify for the wrongful activities.  

Holding: On appeal, the court noted that although the attorney fees are a proper element of damages in compensatory civil contempt, they must be related only to the contempt proceeding and not the underlying case.  Second, the award of $2500 in general losses was appropriate only if the plaintiff’s losses were proven with specificity.  Like tort damages, the contempt award compensates for actual losses.  It is compensatory and not punitive.
· Recovery is limited to the costs and fees directly related to the contempt proceeding—it must be proven that the costs were specifically related to the contempt hearing
United States v. Darwin Construction Co., 680 F.Supp. 739 (D.Md. 1988)
Facts: Defendant was uncooperative with IRS; failed to produce certain business records in response to a summons served by the IRS. IRS got court order to comply with the summons.  Trial judge told defendant he would be held in contempt if he did not comply, specifically he would be fined $5,000 per day that he failed to comply.  Defendant did not produce documents for 6 days, so court issued a $30,000 fine.

Issue: Valid order to pay $30,000?

Holding: Yes, this is civil coercive contempt and a party can be fined like this—unlike criminal contempt, the amount was not fixed.  Further, this is civil coercive contempt because defendant had the opportunity to avoid any fine at all by simply producing the documents.

· Criminal contempt would have a fixed fine, not a fine that would increase daily
United Mine Workers v. Bagwell, 512 U.S. 821 (1994)
Facts: Labor dispute between United Mine Workers and two coal companies.  Coal company successfully sought an injunction against an unlawful strike—workers on strike were allegedly blocking access to facilities, physically threatening scabs, damaging company trucks, picketing with more than allowable number of people.  Court issued injunction, union violated injunction.  Union fined $642,000 and judge said more penalties would result if union continued to violate injunction.  Union ultimately ordered to pay $64 million as a result of over 400 violations of the order. $12M owed to companies, $52M owed to state of Virginia.


Procedure: Parties settled—agreeing to vacate the contempt fines, and jointly moving to dismiss the case. The trial court granted the motion to dismiss and dissolved the injunction, but only vacated $12M owed to companies—did not vacate the $52M owed to the state.  Supreme Court of Virginia agreed.  SCOTUS granted certiorari.

Holding (Blackmun): When civil coercive contempt results in imposition of serious fine, as here, then criminal safeguards must be afforded.  The size of the fines here justified a jury trial.  The Court found the fines to be criminal contempt, despite the fact that the trial court called it civil coercive contempt.

· Primarily about the effect of a prospective sanction. 

· Seems to only cover cases where contempt (or perhaps underlying injunction) is complex and severe—in those cases, criminal protections should apply

· If $52 million was intended to be civil, it should have been vacated when parties settled the underlying case—vindicating court’s authority is a criminal purpose
Turner v. Rogers, 564 U.S. 431 (2011)
Facts: Father owed several thousand dollars in child support; court ordered him to pay. He failed to pay and court held him in contempt, ordering him to pay child support. Court ordered him jailed until he paid—this was civil coercive contempt on its face because he could have gotten out of jail as soon as he paid. Father was not represented by counsel despite wanting counsel.  Trial did not make any express finding that the father was even able to pay before jailing him for a year. Jail term was limited to 12 months, which the father served in full.  

Issue: Did father have a constitutional right to an attorney under the 14th amendment due process clause?

Holding (Breyer): Due process clause does not automatically require that counsel be provided for civil coercive contempt, even when contempt may result in prison.  However, certain substitute procedural safeguards could prevent an erroneous deprivation of liberty where party does not have an attorney.  Those safeguards included, among others, informing party that his inability to pay was an important issue to his case.  

· General rule—no right to an attorney in a civil proceeding, even if it results in jail.

· But in this case, the court found that the party should have counsel if the court was not going to provide those additional procedural safeguards

· You have to have one or the other—counsel or additional procedural safeguards

· It appears that these procedural safeguards only apply to indigent parties—the holding does not go further than that, but open question as to whether court would impose the procedural safeguards for non-indigent parties.
Contempt, a chart
	
	Criminal Direct
	Criminal Indirect
	Civil Compensatory
	Civil Coercive 

	Purpose
	To punish for misconduct in court’s presence - protect orderly proceedings
	To punish for past violation of court order - vindicate court’s authority
	To compensate for harm caused by violation of court order
	To coerce compliance with court order

	Sanction
	Jail or fixed fine paid to government, or both
	Jail or fixed fine paid to government, or both
	Compensatory damages (including attorneys’ fees and costs) paid to aggrieved party
	Jail or per diem fine(s) paid to government, or both. Conditional: may be “purged.”

	Jury Trial Right?
	No right to jury trial.
	Right to jury trial if sanction is “serious” 
	No right to jury trial.
	No right to jury trial.

	Constitutional Right to Counsel?
	No right to counsel.
	Yes, right to counsel.
	No right to counsel.
	No (but see Turner re: indigent parties)

	Willfulness Required?
	Yes
	Yes
	No
	No

	Standard of Proof
	Beyond a reasonable doubt
	Beyond a reasonable doubt
	Clear & convincing evidence
	Clear & convincing evidence (but cf. Bagwell)

	Process used
	Summary—no notice, no hearing
	Criminal process, a crime like any other
	Civil process
	Civil process (but see Turner re: indigent parties)

	Nature of Proceedings
	Imposed immediately by the judge who witnesses the misconduct; only for exceptional cases
	Separate criminal trial brought by government prosecutor 
	Part of the administration of the injunction – part of the equitable process


	Part of the administration of the injunction – part of the equitable process

	Effect of Underlying injunction/order being vacated
	Not applicable (no underlying order that could be vacated)
	No effect, contempt sanction remains valid
	Contempt vacated—you get your money back
	Contempt vacated—you get your money back (obviously can’t get time in jail back)

	Appealable?
	Immediately
	Immediately
	With underlying order
	With underlying order

	Collateral Bar Rule?
	Not applicable, no underlying court order
	Yes (Walker)
	Not applicable
	Not applicable


· Right to jury trial for criminal indirect contempt – if it’s more than 6 months in prison, you get a jury trial; less than 6 months, no jury trial.  Regarding fines, there is no clear ruling from the Supreme Court on what amount would trigger right to a jury trial.
· Even though there may not be a constitutional right to something, court still has discretion to allow it

NOTE: a person is always owed due process—the question is what process is due; there’s a difference between civil and criminal due process

NOTE: Although there’s no SCOTUS opinion on this, virtually all authority says that collateral bar rule does not apply outside context of indirect criminal contempt—main reason is that in civil contempt cases, it is not a collateral attack, it is a direct attack. Merits of underlying order is at issue in civil contempt cases—validity of order is always an issue in civil contempt.

· Plaintiff in civil contempt, which is brought by the party who successfully moved for injunction and is seeking that it be complied with, must prove that injunction was valid and enforceable as part of the proof for contempt (and there are a shitload of cases saying that).  Therefore, validity of underlying order is part of the prima facie case that the plaintiff must prove for the court to find the opposing party in contempt.
Part of the problem is that when you violate a court order, you don’t know whether the court will interpret it as criminal or civil.  So you could violate an order thinking it was civil, but then the court interprets it as criminal contempt and then you can’t challenge validity of underlying order.

Damages—designed to put the plaintiff back in the position that he/she would have been in if the harm had not occurred. Damages tend to be a substitutionary remedy—we use money to substitute for that which is lost.

· Injunctions are directed toward persons, but a judgment for damages is not directed at the person, it is directed at the person’s assets (in rem, not in persona)

· Operates like a lien on the person’s assets

· Damages are more rigid in terms of rules than equitable remedies, but not really any less flexible in application

To be awarded damages, a Plaintiff must prove:

I. Entitlement to damages
i. Reasonable foreseeability (Hadley v. Baxendale)

· Foreseeability of type of harm (Wagon Mound)

· In Wagon Mound, it was not foreseeable that oil in the ocean would catch fire, but damage to the dock, etc. was foreseeable.

· Foreseeability of plaintiff (Palsgraf)
II. Amount of damages to a reasonable certainty 

i. Damages must be proven to a reasonable certainty
· Reasonable Certainty—not precise, but not speculative

· “Capable of measurement based on known, reliable factors”
a. Before and after test—comparing company’s profits before and after harm (can’t really do this as a new business)

b. The yardstick test—looking at similar businesses and what their profits would be
NOTE: A person cannot be jailed for failure to pay damages
Damages are a one-shot deal—no court supervision once judgment is issued
· If someone doesn’t pay a judgment, you don’t go back to the trial judge.  Enforcement is a separate thing—you still go back to court, but with a different judge and it isn’t really a continuation of the trial.
Contract Damages
Interests protected by Damages for Breach of Contract

(1) Expectancy—gives plaintiff the “benefit of the bargain”

· Puts plaintiff into position as if the contract had been performed

· This isn’t really a precise or uniform thing—it’s hypothetical, the contract wasn’t performed and we’re estimating what the Plaintiff would have gained; highly variable.

· This is the normal measure of damages in a breach of contract case

(2) Reliance—asking for money back that you expended in reliance on the contract being performed (often out-of-pocket expenditures)

· Put plaintiff back into position that he would have been in had the contract not been entered into at all

(3) Restitution—e.g., you give money to partner for something, breaching party must return that money; or, partial performance that has benefited the breaching party, breaching party may have to pay the fair market value (quantum meruit) of the services furnished
· Put plaintiff back into position that he would have been in had the contract not been entered into at all
Expectancy v. Reliance: sometimes it can be difficult to differentiate between aspects of expectancy damages and reliance damages.  While these types of damages are perhaps divisible and definable, courts do not necessarily consider them alternative measures—they can bleed together.  Courts will not allow these separate categories to prevent them from providing just damages—they just want to make sure that the damages are not duplicative.  “These are theoretical constructs that are not rigidly adhered to” – Hayden

Damages must be reasonably foreseeable at the time that the contract is entered into (Hadley v. Baxendale)
NOTE: Unless party expects to lose money on the contract, expectancy damages will provide a larger recovery

Contract law—damages are either general (direct) damages or special (consequential) damages

· General and special damages require different proof

· General—the fact of the breach of this contract gives notice to the breaching party the nature of the resulting harm—those that would directly flow from the breach of contract.  Plaintiff doesn’t have to prove reasonable foreseeability because it’s assumed.
· Special—any damages that don’t necessarily always follow from this breach of contract.  Plaintiff must show what’s special about this arrangement that the breach caused damages beyond general damages. Plaintiff must prove that these damages were reasonably within the contemplation of the contracting party at the time that the contract was formed.  All damages require reasonable foreseeability, but that’s assumed with general damages.

· Objectively Foreseeable standard
Avoidable consequences (basically mitigation of damages)

(1) Non-breaching party has to take reasonable steps to minimize harms caused by the breach; 

(2) Where plaintiff has acted reasonably to mitigate damages, Plaintiff can recover costs expended to mitigate
Breach of Contract


Elements:

I. Valid contract

II. Performance by Plaintiff, or excuse for non-performance

III. Defendant’s breach of contract

IV. Damage to the plaintiff
NOTE: Once you have proven a breach of contract, you have necessarily proved that one of these interests (expectancy/reliance/restitution) has been invaded

Cost to repair v. value differential re: damages related to completed work that is not to specifications

· Plaintiff can choose either one, but cost to repair can’t grossly deviate from value differential—Plaintiff almost always elects to seek cost of repair.

· “Value” can encompass more than just the market value.  It’s the value to the non-breaching party specifically. Aesthetic quality can be included.
· Value differential = Value if project had been correctly constructed, less value as constructed
· These are forms of expectancy damages—you’re trying to put plaintiff in position he/she would have been in had the contract been dutifully performed
Contract Damages Cases
Sunnyland Farms, Inc. v. Central New Mexico Cooperative, Inc., 301 P.3d 387 (2013)
Facts: Plaintiff farm was severely damaged by fire caused by farm employee negligence. Utility company had cut off electricity to farm without giving the required 15-day notice.  Water pumps didn’t work without electricity, so they couldn’t put out the fire. P brought claims against utility company sounding both in tort and contract.


Holding: Plaintiff failed to prove sufficient facts to show special circumstances.


Reasoning: There were no findings that the company should have known of a particular vulnerability of fire, or that Sunnyland had no backup source of power or water.  

· Reasonable certainty of amount of damages: Plaintiff also claimed that Defendant was negligent, but court recognized that future lost profits, when sought by a new business, are problematic because they are too speculative.  Court clearly holds, though, that lost profits, even for new companies, can be awarded if Plaintiff produces sufficient evidence.

· Court abandons “tacit agreement test,” adopts Hadley rule
Hadley v. Baxendale, 156 Eng. Rep. 145, 151 (1854)
Facts: Plaintiff ran a mill; the mill shaft broke. Plaintiff hired Defendant delivery company to deliver the shaft to a repair shop to be fixed.  After repairs it was to be brought back.  Defendant failed to deliver mill shaft in a timely way.  That delay caused a stoppage of Plaintiff’s business.  Plaintiff sued for damages.  Main thing that Plaintiff wanted was lost profit because business was shut down—that was much, much more money than he could have gotten just from general damages.

Issue: Should Defendant have considered that if it did not perform the contract, Plaintiff would lose profit and would be unable to operate business?

Holding: No, these damages were not reasonably foreseeable.

Reasoning: Defendant didn’t know that Plaintiff only had one mill shaft—how would they know that the business would grind to a halt without this one mill shaft?

· General damages would include cost of delivery service, but the lost profits were special damages
Langley v. Pacific Gas & Electric Co., 41 Cal.2d 655 (1953)


Facts: Plaintiff bought a trout hatchery that required electricity to oxygenate the water and keep the trout alive.  If the power was shut off, the fish would die in a few hours.  When plaintiff purchased electricity from the utility company, he told them of the situation and asked whether they had 24-hour monitoring so they could tell if/when the power was going to be shut off.  Plaintiff said that if the utility company could not accommodate him, he would buy a backup pump, but the company assured him that was not necessary.  Several years later, power to the hatchery was shut off without notice and Langley’s fish died.

Holding: Upheld trial court award of special damages because defendant knew of the special circumstances that existed here.  Defendant had actual knowledge of the harm that would occur.

· Actual knowledge is not required or that parties actually foresaw harm—question is only whether it was objectively foreseeable.  But of course, actual knowledge would satisfy test.
New Hampshire Fish and Game Dept. v. Bacon, 167 N.H. 591 (2015)
Facts: Bacon was 59, had had several hip surgeries, and had an artificial hip that had dislocated 5 times.  He goes on hike in bad weather, is seriously injured on hike.  NH state rescue has to come rescue him.  If injured through own negligence that requires state rescue, the state can go after person to recover costs.  Bacon argued these injuries were not foreseeable.


Holding: Court finds these damages foreseeable.
Grace v. Corbis-Sygma, 487 F.3d 113 (2d Cir. 2007)

Facts: Photographer had thousands of photos with his agent.  They were lost or destroyed and photographer sued, claiming damages for loss of the images.  However, he could only give an estimate of how many photos there were.

Holding:  Although the burden of proving damages with reasonable certainty traditionally rests with the claimant, that burden is relaxed where “defendant’s wrongdoing prevented the plaintiff from making a just and reasonable estimate of the losses suffered.”  Court suggested that, on remand, an appropriate analysis for awarding damages would be to reasonably ascertain the number of lost images, factor those to the plaintiff’s diminished earning capacity, and then consider a discounted value of the stream of future income that the images would be expected to produce.

Eastlake Construction Co. v. Hess, 102 Wash.2d 30 (1984)
Facts: The Hesses hired Eastlake Construction to build a 5-unit condo building.  Eastlake Construction sued the Hesses for failure to pay full price under the contract.  Full price was about $118,000; Hesses had paid all but about $13,000.  Hesses counterclaimed saying that Eastlake breached the contract by several construction defects and for abandoning the construction before it was completed.  


Procedure: Court awarded Hesses about $27,000, and offset that by the money still owed under the contract (about $13,000)—so Hesses got about $14,000. On appeal and cross appeal, the Court of Appeals remanded for increase of Hesses’ judgment and otherwise affirmed. Both parties appealed again.

Holding:  Trial court did not apply the right law.  Plaintiff could have received the reasonable cost of completing the construction (loosely capped by value differential), rather than the difference in value between the value contemplated and the value as-is (uncompleted and w/ defects).  Remanded to deal with damages related to:

· Kitchen cabinets (trial court awarded difference in value between the cabinets contemplated in K and the cabinets installed (a difference of about $5,000))

· Trial court did not award damages for: Ceilings given wrong texture, ceiling insulation (wrong height), wrong insulation under concrete floor, exterior stain too thin, electrical service panels put in bedroom instead of hallways.  All specified in contract, but trial court reasoned that these did not affect the value of the condo.
Jacob & Youngs v. Kent, 230 N.Y. 239 (1921)


Facts: a contractor built a residence, but mistakenly installed a brand of plumbing pipe which differed from the specifications.


Holding (Cardozo): Proper measure of damages is value differential because it would be economically wasteful to tear down the house for the small benefit of substituting a different brand of pipe.  No aesthetic considerations for pipes, which no one will see anyway.

O.W. Grun Roofing & Const. Co. v. Cope, 529 S.W. 258 (1975)
Facts: Plaintiff sued a roofing company to set aside a mechanic’s lien and for damages sustained as a result of the defendant’s failure to properly install a new roof on the plaintiff’s home.  After Defendant installed roof, Plaintiff noticed that it had “streaks” due to a difference in color of some of the shingles.  Defendant’s attempts to remedy the situation by replacing certain shingles proved unsuccessful.


Holding: Plaintiff gets repair damages to install a completely new roof.

Landis v. Williams Fannin Builders, 951 N.E.2d 1078 (2011)


Facts: Purchasers of a custom-built home hired D to install exterior siding on the entire house.  Siding was to be stained with a uniform semi-transparent stain that would allow the natural imperfections in the wood to remain visible.  One batch of the siding was noticeably darker than the remainder, resulting in a “patchwork” appearance.


Holding: Court awarded purchasers the cost to remove all of the exterior siding and replace it with a new conforming siding, rather than the diminished value of the house.  Court noted that the purpose of the contract was that the purchasers placed importance on the natural and rustic look of their home, which the transparent siding provided.

Champion Cos. of Wisc. V. Stafford, 794 N.W.2d 916 (2010)


Facts: Homeowners discovered “pops” in the bricks on the outside of their home shortly after installation.  The developer sued the company that sold the bricks, alleging that the bricks were defective.


Holding: Court awarded Plaintiff the diminished value of the home, measured as the modest cost to re-stain the bricks rather than the cost to remove and replace the bricks.  The court noted that the pops in the bricks were cosmetic and not structural.

Gruber v. S-M News Company, 126 F.Supp. 442 (S.D.N.Y. 1954)

· Some minor rule that we would probably get points on final for referencing
Tort Damages

· Primary goals of tort damages: (1) Adequate compensation and (2) Deterrence
· One of the main reasons for tort law is to make the world safer
Damage to Chattels

· Repairable damage
· Plaintiff may elect for 

(1) Value differential; OR 

(2) Reasonable cost of repair 

· Most courts cap repair costs (jurisdictional split)

(a) May not be disproportionate to value differential

(b) May not be disproportionate to pre-tort value of chattel

NOTE: when damage to chattel is repairable, plaintiff may also be awarded “loss of use” and “depreciation after repair” damages (Rest.2d § 928)

· Destroyed; Irreparable damage—Property is “destroyed” when the repair costs exceed the value of the property
· Default rule: fair market value at time of tort + loss of use
Repairable property damage—Plaintiff can elect between 2 types of damages

(1) Diminution in value caused by the tort

· Pre-tort value – Post-tort, damaged value

· NOTE: “value” is broader than just market value (e.g., creepy painting of Hayden’s grandmother—pretty much has a market value of $0, but that doesn’t mean he would get nothing if someone damaged it)

· Going to require expert testimony (whereas cost of repair can be found through a simple estimate of repair cost)

(2) Reasonable cost of repair—Plaintiff gets this if and only if those repairs are economically feasible

· Court may allow repair cost that it higher than –particularly with something like real property (which is not fungible) the court is more likely to allow higher repair costs

· Normally, Plaintiff wants reasonable cost of repair—usually you’ll get more money
· Loose cap on this measure—where cost exceeds or is disproportionate to: (Jurisdictional split)

· Value of the item at the time of tort (pre-tort)

· Value differential (pre-tort value – post-tort value) 

· Loss of use (e.g., your car is in the shop as a result of car accident, rental car is a covered cost as a loss of use)

· Depreciation (difference in value even after repair)—especially true where market price is reflective of the originality of the items (like antiques)

Property that is destroyed (irreparable)

· Fair market value at time of tort

· But “value” may be different than fair market value

· Loss of use
“Worthless” property: Used clothing is basically worthless, so court allow costs higher than market value—otherwise, plaintiff would be under-compensated and the defendant wouldn’t be deterred from tortious conduct against clothing

· NOTE: For some things, court may award replace value—e.g., your 8-year-old coffee grinder with a crack is worth virtually nothing.  But if someone hadn’t negligently burned your house down, you would still have it to use.  You would be undercompensated if you were just awarded the market value, because that amount would fall far short of getting you a replacement coffee grinder.  This isn’t some idiosyncratic sentimental value.
“Value” – you can’t say sentimental value, you have to say it’s value to me.  E.g., “no that lamp isn’t valuable for sentimental reasons, there’s just tremendous value to me because when I look at it I get this great sense of history.”  Really, this is just a word game—you want sentimental value but you can’t phrase it like that.
· Damages can be imprecise, they just can’t be speculative
NOTE: All damages must be reasonably foreseeable—the type of harm, not the extent of harm, must be foreseeable.

· Example: reckless driving can foreseeably cause a car accident.  If you hit a car with 7 kids in it, the damages will be in the 10s of millions.  Defendant can’t say that the extent of harm was unforeseeable.  All that is necessary is that a car accident is foreseeable.
NOTE: “objectively sentimental” will vary widely in different jurisdictions.  Example: in Campins v. Capels, 461 N.E.2d 712 (Ind.App. 1984), Indiana court found that Indy 500 championship rings were objectively sentimental.  Courts in other states would be less likely to find such items to be objectively sentimental.

Real Property

· Measured in various ways state to state, court to court, case to case
· Building on land is considered part of the property and is analyzed as such

· Land is unique—real property damages are very similar to chattel damages, difference really only lies in the fact that real property is so unique.
Irreparable (Permanent) Injury to Real Property

· Land is almost never actually destroyed, but can have permanent injury (like toxic dumping makes the land permanently and immensely less valuable)

Reparable (Temporary) Injury to Real Property

· Choose between value differential and reasonable restoration costs (restoration costs = repair costs), also pre-tort value of property

· With real property, jurisdictions differ on how/if they cap tort damages.  Some do not place a cap because of the unique nature of real property.
· You also get loss of use of land and stigma damages (same as depreciation)
NOTE: Distinction between permanent and temporary damage is often illusive—land is basically never completely destroyed.  Pollutants are a common source of harm to real property—they may resolve decades in the future, but the question becomes where we draw the line between permanent and temporary.

Personal Injury Tort Damages

(1) Medical expenses

(2) Lost wages + lost earning capacity (“narrowing of economic opportunities”)

(3) Pain and suffering

(4) Any other special damages (but not including attorney’s fees)

· All categories include past and future—the lump sum recovery system
General Damages = pain and suffering

Special Damages = Medical expenses, lost wages/earning capacity, other special damages

Collateral Source Rule: some courts preclude evidence of insurance write-offs as violative of the collateral source rule.  We don’t want the Defendant getting a windfall just because the plaintiff has good health insurance.  Also would lessen deterrence against defendant.

· A source collateral to the tortfeasor

NOTE: It’s sort of an unspoken rule that attorney’s fees are being taken out of pain and suffering award.  The well-trodden trope is that pain and suffering is 3x the other damages.

NOTE: Jury’s verdict is entitled to deference, but not complete deference because the verdict must be reasonably supported by the evidence.

Lost chance rule—chance of recovery from fatal disease is taken away.  You had a 30% chance to live but medical malpractice caused it to be 10%.  Initial misdiagnosis caused you to delay getting treatment, which greatly reduced chance of survival.

· No general rule, only about 10-15 courts have recognized this rule
Remittitur & Additur—judge decides that based on the evidence, the jury’s verdict was either too high or too low.  When award is too high, court will reduce it (Remittitur); when award is too low, the court will raise it (Additur).
Tort Damages Cases
Hewlett v. Barge Bertie, 418 F.2d 654 (1969) (repairable damage to chattel)
Facts: Barge is damaged in maritime collision.  This was a pretty beat-up barge—no real market for it. Plaintiff sued defendant looking for cost of repair. 

Procedure: Trial court found that the barge was worth virtually zero, so awarded $1 as a form of nominal compensation.

Holding: Trial court applied incorrect reasoning—burden of proof is on defendant to prove what cap is on reasonable repair costs; defendant didn’t put on any such evidence here.  Therefore, it was improper for the trial court to find that the value of the barge was less than the cost of repair.

Lane v. Oil Delivery, Inc., 216 N.J.Super. 413 (1987) (destroyed/irreparable damage to chattel)
Facts: House fire. Many things were damaged—house reconstruction, loss of jewelry, personal property, cost of living elsewhere during repairs (approximately $425,000).  Lanes set forth each lost item and estimated costs, but did not provide any evidence for the cost estimates.  They based the estimates on their own experience.

Carbasho v. Musulin, 217 W.Va. 359 (2005)

Facts: Defendant negligently drove and hit plaintiff’s dog. Dog dies.  Pets are legally considered chattel.  Trial court found that plaintiff was only due fair market value of dog. Plaintiff argued it was entitled to the true and special value of the dog—as measured by the sentimental value to the plaintiff or the emotional distress caused to the plaintiff by the pets’ death.


Holding: Court finds that fair market value is the appropriate measure of damages: “[W]e now hold that dogs are personal property and damages for sentimental value, mental suffering, and emotional distress are not recoverable for the negligently inflicted death of a dog.”

University of Dis. Of Columbia v. Vossoughi (D.C. Ct. App. 2009) (Irreplaceable value)

Facts: A professor sued his university employer after it cleared his office without his permission.  Professor sought damages for his class notes and teaching materials from 21 classes that had been destroyed by the move.

Holding: Replacement costs were appropriate measure of damages for lost class materials.

Reasoning: While the class notes had little or no value to anyone else (and therefore had no market value), the class materials had great value to the professor.  Professor testified that it typically would have taken him a quarter of a year to create the materials for each course.

Miller v. Cudahy Co., 858 F.2d 1449 (10th Cir. 1988) (Real Property)
Facts: Plaintiffs alleged that a nearby salt mine caused pollution to an underground aquifer such that Plaintiffs could not utilize the water.

Frankel v. United States, 321 F. Supp. 1331 (1970)
Wilburn v. Maritrans GP, Inc., 139 F.3d 350 (3d Cir. 1998)
Facts: Tankerman was badly injured when swept off tugboat by a huge wave.  He sued employer under Federal Statute (the Jones Act) that is sort of like the worker’s compensation system but you have to prove fault, in this case the unseaworthiness of the ship.  Prays for medical expenses, lost wages/earning capacity, and pain and suffering.

Procedure: Jury awarded 1 million for lost earning capacity.  Defendant moved for JNOV, trial court agreed that evidence did not support the 1-million-dollar award and set the verdict aside—plaintiff failed to show a narrowing of range of economic opportunities.

Holding: Plaintiff did fail to show that this specific amount was justified. Court of Appeal reversed and ordered a new trial on damages.

Reasoning: Plaintiff did prove loss of earning capacity, but did not prove the amount.

Athridge v. Iglesias, 950 F.Supp. 1187 (D.D.C. 1996) (note case p. 613)
Facts: A 15-year-old high school student sought to recover damages, including damages for lost earning capacity, after he was struck by a car during a game of “chicken” and severely injured.  Evidence clearly established that the plaintiff suffered severe permanent brain damage and would be limited to relatively low-wage jobs with a high risk of unemployment throughout his life.  Based on information he received from Plaintiff’s school. Expert testified that Plaintiff had a 60% chance of getting a college degree and a 24% chance of obtaining a professional degree.

Holding: Court accepted expert’s estimates.
Healy v. White, 173 Conn. 438 (1977)
Holding: Court affirms jury award.

· Egg shell plaintiff: Defendant must take plaintiff as he finds him.  The type of harm must be foreseeable but the extent of harm does not have to be foreseeable

Debus v. Grand Union Stores of Vermont, 159 Vt. 537 (1993)
Facts: Plaintiff’s counsel suggested a per diem calculation of damages. Defendant objected.

Holding: Plaintiff’s argument was proper.

Reasoning: Court noted that there are jury instructions limiting this.  That the attorney kept saying: “it’s up to you, this is just a suggestion” was significant.  

· Case stands for how imprecise measure of pain and suffering is

· Not proper to give a precise number for pain and suffering—attorney can make suggestions, but shouldn’t give the false impression that this is a precise thing.  Damages for pain and suffering cannot be measured precisely—some courts have disallowed per diem argument as giving the false impression that there is a precise way to calculate pain and suffering.

· Most jurisdictions allow a lump sum suggestion 

· Golden rule generally disallowed
Punitive / Exemplary Damages intended to punish and make an example of defendant
· Always discretionary, Plaintiff is never entitled to punitive damages.  Even if malice, fraud, and oppression are proven, punitive damages don’t have to be awarded.

· Quasi-criminal because intended to deter wrongful conduct and punish the tortfeasor 
· No punitive damages under normal breach of contract case—we want to encourage people to efficiently breach contract.  Punitives only available when there is also an independent tort (like bad faith, breach of the covenant of good faith and fair dealing, etc.)

(1) When available

· Malice, egregious conduct, willful, reprehensible

· In CA: oppression, fraud, or malice (must show clear and convincing evidence in CA)
Intent: In tort law, intent can either mean (1) purposefulness, or (2) knowledge with substantial certainty.  However, only purposefulness can give rise to punitive damages.

(2) Amount (how it’s computed)—we have some general guidelines, but really punitive damages are very imprecisely calculated 

· Jury calculates (limited by constitutional considerations if the amount is too high) 

· If defendant is profiting off of conduct, punitive damages might be higher

· Defendant’s net wealth is a relevant consideration—it requires more money to punish wealthy people

· Not intended to punish wealthy defendants solely because they are wealthy—you’re not punishing Defendants for being wealthy, you’re punishing their conduct and in order to determine what an effective punishment would be, you can consider defendant’s wealth

Factors considered when calculating punitive damages (most important factors in bold):

(i) The nature and reprehensibility of defendant’s conduct

(ii) The seriousness of the harm resulting from the misconduct

(iii) The defendant’s awareness that such harm would result

(iv) The duration of the misconduct, defendant’s conduct upon discovery of the misconduct and any efforts to conceal the misconduct

(v) The profitability of defendant’s misconduct

(vi) The defendant’s net wealth

(vii) The relationship between the actual harm and the amount of punitive damages

(viii) The total deterrent effect of other damages and punishment imposed upon the defendant
(3) Limits (state law + US Constitution)
· 9:1 ratio (punitive:compensatory)—SCOTUS has not provided a clear ratio that is acceptable, but suggested in Campbell that ratios of 10:1 and higher are probably excessive, except for the most extreme cases.
· Generally, punitives shouldn’t be higher than 4:1

· When compensatory damages are really low, but the conduct is really bad, these ratios don’t have to be adhered to
NOTE: Most jurisdictions don’t allow punitive damages against defendant who is a party based on vicarious liability, but some do.

Punitive Damages Cases
Silverman v. King, 247 N.J.Super. 534 (1991)
Facts: Over-excited gambler celebrates winning a hand by hugging and picking up egg shell plaintiff. Trial court dismissed claim for punitive damages.

Holding: Affirmed.

Reasoning: Conduct was not malicious. The goal of punitive damages is to punish the defendant; but here, the conduct, while intentional, was not malicious or egregious.

Restitution

· Primary goal: Avoiding unjust enrichment to the defendant

· Secondary goals: deterrence, punishment? maybe sometimes

· Measure of recovery is defendant’s unjust gain, rather than the plaintiff’s loss

· No such thing as “restitutionary damages;” that’s an oxymoron
Elements:

(1) Defendant has been enriched
(2) At Plaintiff’s expense

(3) Defendant’s retention of “enrichment” would be unjust
NOTE: Don’t need to find wrongdoing on behalf of defendant to find that the defendant unjustly gained
Why seek restitution?

Plaintiffs normally seek restitution when the defendant unjustly gained more than the plaintiff lost.

Replevin: to return an item (many states, including California, have eliminated replevin)
Restitution + Punitive Damages? 
Most courts say you can’t get punitive damages on top of restitution because (1) restitution is in part punitive, and (2) some courts say restitution is not “damages” and in order to get punitive damages, there must be an award of “damages.”

Damages = remedial measure based on loss to plaintiff

Restitution = remedial measure based on unjust gains by defendant

NOTE: These are equitable remedies, so jury never decides this.  Court ultimately decides whether to apply a constructive trust or an equitable lien.

· Award to plaintiff may be reduced if it would result in an unjust enrichment of the plaintiff

Types of Restitution

1) Quasi-contract (Legal): a contract implied in law in order to prevent unjust enrichment to the defendant.  The law implies a contract where services are extended under circumstances where it would be unjust for the recipient to not pay for them. Not looking for the normal aspects of a contract at all—the focus is on justice. Differs from a contract implied in fact, in which there is a meeting of the minds. Here, the court is basically inventing a quasi-contract after the fact to avoid unjust enrichment. The only question is whether there was unjust enrichment. 
· Developed from writ of assumpsit
· No. 1 type of quasi-contract is quantum meruit

· Does not involve transfer of title of property

Factors to consider re: measure of recovery under quantum meruit:

(1) The claimant furnished valuable services or materials

(2) For the person sought to be charged

(3) The services and materials were accepted, used and enjoyed by the person sought to be charged

(4) The party who provided the services or materials did so with the reasonable expectation of receiving compensation

(5) The party who accepted the services had reasonable notice that compensation for the benefits would be expected

(6) And retention of the benefit without payment of reasonable compensation would constitute unjust enrichment

· No. 6 is really the main one
2) Constructive Trust (Equitable): “Thing” that Defendant holds that belongs in justice in whole to the Plaintiff

· Transfer of title from Defendant to Plaintiff

· Only an alternative if plaintiff can identify something that Defendant is holding that should be transferred to Plaintiff (could be chattels, could be sum of money)

· Example: Defendant took 180k in bribes. Bought a condo for 180k.  Condo goes up in value to 250k.  County could seek an equitable trust over the entire 250k property.

I. Identifiable property (could be sum of money or personal property, but most often is real estate)
II. That should in justice belong completely to the Plaintiff
3) Equitable Lien (Equitable): “Thing” that Defendant holds that belongs in justice in part to the Plaintiff

· Intended to give plaintiff a security interest in some identifiable property—property does not belong completely to Plaintiff 

· E.g., defendant may legitimately own something, but takes something from the plaintiff to enhance it.  Plaintiff is not entitled to the entire property (that would itself unjustly enrich the Plaintiff), but is entitled to the value of the Defendant’s unjust enrichment
· Plaintiff is like a creditor / lien holder
Equitable lien can be valued 2 ways: (1) the exact amount taken (e.g., $25,000 in Middlebrooks), or (2) you can look at the percentage value of thing taken relative to total value of the thing (e.g., in Middlebrooks, you can see what percentage of the property $25,000 was, but now property has appreciated so its worth more than $25,000)

· Simplified Example: Real property worth $150k, unjust enrichment of $50k used to build a house on land.  If total value remains 200k, it doesn’t matter which valuation you use (50k = 25% of 200k).  If value goes up to 300k, Plaintiff would want to seek percentage because 25% 300k is larger than 50k.  If value drops to 100k, Plaintiff would seek 50k because that’s more than 25% of 100k.
Restitution Cases
Matter of Estate of Zent, 459 N.W.2d 795 (N.D. 1990)


Facts: Ann Johnson and John Zent were in a relationship; not married.  In the last few years of his life, John required a lot of care, which Ann provided to him without compensation.  When he died, she sued his estate for the quantum meruit value of her services. Ann argued that John would have had to pay for those services if Ann had not performed them; Defense argued that Ann did not expect compensation, and therefore, her services should be seen as gifts to John. 


Holding: Ann should be allowed to recover the reasonable value of her services

Cross v. Berg Lumber Co., 7 P.3d 922 (Wyo. 2000)

Facts: Richard Cross wrongfully detained on his property a big piece of equipment, a road grater, that belonged to Berg Lumber.  Company had bought road grater for just under $20,000.  Road grater was left on Cross’ property by third party.  Third party had permissive use of machine, but exceeded his use by using it on Cross’ property.  Third party damaged Cross’ property by knocking down grates, burying irrigation ditches, and marring roads.  Lumber company later sought to get back road grater.  Cross told them he wanted to use the grater to repair the damage that third party did, which Berg agreed to.  When Berg eventually tried to get it back again, Cross lied and said he didn’t have it and tried to hide it on his property.  Company hired a plane to fly over and find it on his property, which the plane did.  Berg brought suit for return of the grater.  At trial, district court awarded $83,400 (based primarily on the monthly rental value of machine) to Berg and ordered that the grater be returned to Berg.

Holding: Affirmed.

Reasoning: Cross’ intentional wrongful acts may have played into court’s decision to award so much more than the grater was worth. Hayden thinks there was a punitive element to this award.

· “Beneath the cloak of restitution lies the dagger that compels the conscious wrongdoer to ‘disgorge’ his gains.”

Olwell v. Nye & Nissen Co., 26 Wash.2d 282 (1946)
Facts: Plaintiff and Defendant agreed to contract for egg-packing operation. Plaintiff had an old machine that washed eggs called the “Eggsact.” Defendant didn’t want it, and the parties agreed it could stay on the premises.  Defendant can’t get people to wash eggs because there’s a labor shortage (because of WWII). Defendant decided to use the Eggsact egg-washing machine without knowledge or permission of Plaintiff.  Plaintiff later discovers Defendant’s use of machine and offers to sell machine to Defendant for $600 (about half the original price). Defendant countered with $50 offer, which Plaintiff denied.  Plaintiff sued for trespass to chattels, asked for fair rental value of equipment.  Trial court found that defendant saved $10 a week through use of machine and machine had been used for 156 weeks (exactly 3 years). Judgment was entered for $1,560.

Holding: Affirmed, but modified the award.  Appellate court says Plaintiff could have gotten full $1,560, but only asked for $900 in complaint.  Plaintiff is awarded $900.

· “Enrichment” can be a savings to the defendant, as was the case here; doesn’t have to a literal gain.

County of Cook v. Barrett, 36 Ill.App.3d 623 (1975)

Facts: Plaintiff county obtained a constructive trust for accounting of funds that Defendant allegedly received as bribes.  Breach of fiduciary duty case—at the time Defendant got bribes, he was in a position of authority for Cook County. County sought restitution because Defendant was unjustly enriched more than the County was harmed.


Holding:

· As long as the end product is traceable to the original unjust enrichment 
Middlebrooks v. Lonas, 246 Ga. 720 (1980)
Facts: Plaintiff loaned her parents $25,000.  Parents used money to build home on land they legitimately owned.  Parents refused to repay the loan, daughter sued and sought restitution.  

Holding: Court of Appeal found that parents committed fraud by promising to repay money when they had no intention of doing so.  Court gave parents choice of repaying the loan or giving plaintiff an equitable lien on the house so that Plaintiff could foreclose on the house and force a sale.

Robinson v. Robinson, 100 Ill.App.3d 437 (1981)

Facts: Married couple built home on property owned by husband’s parents.  Parents maintained title and never conveyed it to their son/daughter-in-law.  However, throughout this time, parents were acting like house/land belonged to husband(son)/wife(daughter in law).  Husband/wife lived there for a while and then got divorced.  In divorce, wife sought an equitable lien on house because of improvements she made.  


Issue: Were parents unjustly enriched by wife’s improvements to property?


Holding: Yes, parents were unjustly enriched unless they pay wife for her work on the improvements to the home/land.


Reasoning: Parents didn’t really do anything wrong, but they did knowingly accept benefits of wife’s improvement to the home/land.

Nominal Damages—very small amount (usually 6 cents or $1)

· Damages in name only

· Not available in a negligence case—you have to prove actual damages in a negligence case
Okeke v. Ewool, 106 A.D.3d 709 (2013) (p. 1082)
Farrar v. Hobby, 506 U.S. 103 (1992) (note case p. 1084)


Plaintiff sought $17 million, but only got $1 in nominal damages.  Sought attorneys’ fees under a fee-shifting statute.  Court held that lower courts considering the amount of a reasonable fee award should consider the magnitude of victory relative to the amount sought, as well as any public interest served by the litigation.
· Since Farrar, courts have severely reduced attorneys fees in cases where only nominal damages are awarded—Attorneys’ fees may not be appropriate where plaintiff seeks a large amount and is awarded only nominal damages
Declaratory Judgment (CCP § 1060)
· Just a declaration of rights; Statutory remedy (not created by courts)

· Very mild remedy—no order for the defendant to do or not do anything, no award of money; no contempt power.
· Has res judicata effect—if defendant violates declaratory judgment, that fact can be used in a subsequent case

· Very often see declaratory judgment and injunction sought together

Requirements:

I. Actual, concrete dispute between the parties

· Cannot be merely hypothetical

· Federal = flowing “case or controversy”

II. Must serve a useful purpose in resolving that concrete dispute

III. When federalism concerns appear, declaratory judgment should not be used to interfere with or impede an administrative proceeding or a state court proceeding where the declaratory judgment is federal (Wycoff)

STANDARD OF REVIEW: Abuse of discretion standard for declaratory judgment rulings

Public Service Commission of Utah v. Wycoff Company, 344 U.S. 237 (1952)
Facts: PSC sued in Utah state court to prevent Wycoff from transporting film reels in Utah without obtaining authorization from the Commission. Wycoff sued the Commission in federal court seeking a declaratory judgment that would prevent the Commission form interfering with its distribution.  

Procedure: Commission moved to dismiss, district court granted. Wycoff appealed and won reversal.  Supreme court granted cert.


Holding: Reversed court of appeal—district court had properly granted dismissal.


Reasoning: this case has not ripened—court can’t tell whether a concrete controversy will develop.  Also, declaratory judgment is not proper where it would interfere with state administrative proceedings: “Declaratory proceedings in the federal courts against state officials must be decided with regard for the implications of our federal system.”

About the Final
NOTE: Hayden likes to drive home the fact that every court is different—would probably score some points for mentioning that courts can differ in approach.

· NOTE: Hayden really likes to emphasize that different states have different law, and the elements shown here do not reflect the law in every state

NOTE: Won’t be asked to analyze likelihood of success—this is not a class on substantive law

“Looks a lot like an essay question on a remedies exam” – Problem: The Threatened Landmark, p. 247

· Acceptable answer on exam: Most courts would use either the traditional or a sliding scale test.  Traditional test is X. Apply traditional test.  Sliding scale is Y. Apply sliding scale test.
· Hayden probably wouldn’t write a question just like this one because this question makes it pretty obvious that the traditional test won’t work.  Hayden would make it more ambiguous—instead of only a 5% chance of success, there might be a 30% chance of success

NOTE: no extra points for citing cases on exam. Can use cases in legal analysis—analogizing facts to cases we read (don’t need case names).

NOTE: depending on how question is worded, we may get points for explaining the procedure behind getting a TRO, for example (in addition to substantive merits of a TRO).

50% MC (25-30 MC), 50% essay

· MC is only stuff that was covered both in the reading and in class

· No MC questions on collateral source rule
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