PROPERTY OUTLINE - FINAL
I. ADVERSE POSSESSION: 
Rule: An action for ejectment to recover possession of land has SOLs that vary b/w each jdx. The moment an action can be brought (when all 5 els are met) is the moment the time accrues/begins to run for SOL.
FIVE ELEMENTS OF ADVERSE POSSESSION:
(1) Actual
(2) Open and Notorious
(3) Continuous
(4) Exclusive
(5) Hostile

Maj. Rule: (Conn./Objective Rule) AP behaves in a way inconsistent with owners property rights.

Maine Rule: Objectively hostile + AP must know violating owner’s rights.

Iowa Rule: Objectively hostile +AP CANNOT know that he/she is violating the rights of another. 
INNOCENT IMPROVER DOCTRINE
· In a Court of Equity - If a party makes improvements upon land which is not his, true owner may be required to sell the land to the improver at a fair price less the improvements or the true owner may need to pay the improver for his improvements to the land.  Improver must have “clean hands.”
COLOR OF TITLE
· Exists where possessor believed that there has been a title transfer but it was defective.
· In most states, color of title established hostility dispositively. 
· However, will not overcome Exclusivity requirement if not met
· If the defective title covers a larger area than the AP is possessing, he gets the entire area.
TACKING
· The time in which the land has been in possession by two different parties can be tacked together when the two people are in privity (meaning that the subsequent possessor entered with permission from the prior possessor - voluntary transfer).
TOLLING -  When the SOL is “tolled” it means that the clock has stopped (paused, not reset back to zero).
II. PRESENT INTERESTS / FREEHOLD ESTATES
Property may be: 
· Alienable = Owner may transfer by sale or gift
· Devisable = May transfer by will
· Descendible = May pass by operation of law. [Ex] If owner dies intestate, intestacy laws will determine who inherits the property.
FIVE TYPES OF FREEHOLD ESTATES:
(1) Fee Simple Absolute
· Absolute ownership. 
· Magic language = “and his heirs”

→ Alienable, devisable, and descendable. 
(2) Fee Simple Determinable
· A grantee and his successors in interest will hold title until specified something takes place, in which land will revert back to the original owner/grantor. (Automatic reversion)
· Words of limitation: language of DURATION. [EX] so long as, until, while, during
· Possibility of Reverter
→ Possibility of Reverter is NOT alienable or devisable, but it is descendible.
(3) Fee Simple on Condition Subsequent
· A grantee and his successors in interest will hold title unless condition takes place, in which owner has the right to invoke his ownership of the land. (Option to invoke interest in land in condition)
· Words of limitation: language of CONDITION. [EX] provided that, on condition that, but if
· Right of Re-entry

→ Right of re-entry is NOT alienable or devisable, but it is descendible.
(4) Fee Tail 
· The holder’s interest passed to his lineal descendants under the rule of primogeniture (1st born).
· If line dies out, reverts back to grantor.
· Reversion
(5) Life Estate
· Grantee has the right to possess the property for life (right terminates when you die).
· Reverts back to the grantor after death. 
· Alienable, but NOT descendible or devisable. 
· “Life estate per autre vie” - another life involved besides the person to which the land is conveyed. 
· Because it is dependant on another’s life it IS alienable, devisable and descendible. 
FAILURE OF ISSUE
· Definite v. Indefinite 
· “To A, but if A dies without issue, to B.”
· Definite [DEFAULT]
· Only ask the question once: When A dies, if A does with issue, then it converts to FSA. 
· Exception - When language follows immediately after an interest in Fee Tail, we interpret it
as “and we really mean fee tail” and use the indefinite failure of issue construction.
· [EX] 
“To A for life and upon A’s death to B and his heirs, but if B dies without issue, then
to C and his heirs.”

-Substitutional Construction


If B dies without issue during A’s lifetime, substitutional because it will
either go from A to B or A to C.
-Successive Construction

If B dies without issue ever, successive because could go from A to B to C. 
*Half of jdxs use successive interpretation, other half substitutional
· Indefinite
· We look to see if there was issue every time someone in the line dies. We say that A died
without issue in the year that his line died out. 
THE LAW OF WASTE
· When the present possessor does something that may reduce the value of the future interest, the future interest holder can get damages or an injunction against the present interest holder.
· Damages are only available if the future interest holder joins as parties to the lawsuit all possible future interest holders (but can still seek an injunction without them). 
· CL - could sue for waste when there is any major change, even if it increases the property value. 
· Modern Courts - look at the economic value of the change.
· Permissive Waste = waste by inaction. Generally, not the obligation of the present interest holder. 
TRUSTS - FROM EQUITY
· Enables a conveyance in FSA to T (legal right), with beneficiaries having the (equitable) right to use, but not convey. 
· Enables the property to be leased, sold, given a lien, or grant a mortgage.
III. FUTURE INTERESTS
RULE: Naming a future interest depends on what happens to the remainder after the present interest. 
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TYPES OF FUTURE INTERESTS
1. Reversionary Interests
2. Remainders
3. Executory Interests
(1) REVERSIONARY INTERESTS
· Reversion 
· Follows a Life Estate, Fee Tail or Contingent Remainder
· Alienable, devisable, and descendible
· Possibility of Reverter
· Follows a Fee simple Determinable
· Descendible only
· Right of Reentry
· Follows a Fee Simple on Condition Subsequent
· Descendible only
(2) REMAINDERS
· Any future interest limited in favor of a transferee in a manner that it can become a present interest upon the expiration of all prior interests simultaneously created, & can’t divest any interest. 
· Can ONLY follow a Life Estate or a Fee Tail.
· Contingent Remainder
· The remainderman is either unborn or unascertained; 
OR
· There is a condition precedent that must be met before the remainderman takes. 
· The natural termination of the preceding estate is never a condition precedent.
· Can never end a grant with a contingent remainder, must be followed by a reversion.
· Alternative Contingent Remainder:
[Ex] O → A for life and upon A’s death, if B survives A then to B and his heirs, but if B does not survive A, then to C and his heirs.


Exception: here “but if” is not magic language of divestment bc it comes after a contingent remainder and signals an alt contingent remainder.
Name: life estate in A, contingent remainder in B, alternative contingent remainder in C, reversion in O.
·  Vested Remainder
· Vested Remainder
· A vested remainder that is not subject to complete or partial divestment
· We must know who all of the holders are.
· They must be certain to acquire a present interest at some time in the future
· They must be certain to retain permanently the interest thus acquired.
· Vested Remainder Subject to Complete Divestment
· A vested remainder subject to a condition subsequent.


[EX] “To B for life, then to C and his heirs, but if liquor is ever sold on the land, the
grantor may reenter and repossess.”
· Vested Remainder Subject to Open
· A vested remainder subject to partial divestment
· May be subject to open if it is given to a class of people rather than specific people -
defined by a class gift. 
· A class gift becomes vested when 1.there is at least one ascertainable, living member of the class, and 2. there are no unmet condition precedent (otherwise it is a contingent remainder).
· “Subject to open” if new members can still join the class.
· “Closed” if no new members can join. 
· 2 ways a class can close:
1. Physiologically: when the person able of giving birth or adopting class members dies
-Closed class incl a child in the womb, but must be born to take
2. Rule of Convenience: whenever any member of the class is entitled to demand
possession of his or her share. All prior interests have terminated and there is no condition precedent to his taking.
-This is a rule of construction, not a rule of law and can be overridden by the grantor if stated in the conveyance.
· Vested Remainder for Life
· A vested remainder that is subject to complete divestment when the interest holder dies.
· If he dies before the present interest holder dies, then he gets nothing.
(3) EXECUTORY INTERESTS
· Shifting Executory Interest

· An interest that divests a third party
· If there is a possibility of either shifting or springing → name it “Shifting.”
· Springing Executory Interest  
· An interest that divests a grantor
· PRE-1536 / Before Statute of Uses
· Rule Against Springing Interests
· Any future interest in a third party must be capable of taking effect immediately upon the expiration of the preceding estate.
· [EX] “To A for life, and one year after A’s death, to B.”



→ Violates the rule, thus becomes a life estate in A, reversion in O.
· 1st ASPECT OF PUREFOY (only applies to Springing Interests)
· Where a condition can be read to avoid the rule against springing interests, it should be read that way and kept as a valid future interest. 
· Contingent remainder instead of a springing executory interest.


[EX] O → A for life, then if B marries C, to B and his heirs



Underlined can be interpreted in 2 ways:



1. Before A dies (no possibility of a gap - so would be valid)
Contingent Remainder



2. Before OR After A dies (ever) (possibility of a gap - would be void) 
Springing Interest
· Rule Against Shifting Interests
· Only naturally expiring estates can be followed bya future interest in a grantee. 
· Rule: “No condition in a stranger.”


[EX] To A and his heirs, but if liquor is ever sold on the land, to B and his heirs.
· “But if” is magic language of defeasement.
· When we void the language by reason of this rule, we also void the language of condition, but not language of duration.
· Thus, A holds in FSA.
· POST-1536 / Statute of Uses
· Springing and Shifting interests were allowed in equity by way of use (the predecessor of the trust). 
· Anti-tax avoidance statute = Converts all equitable uses into legal interests. 
· Only those that were allowed previously in equity to now be allowed in law
· This does not repeal either rule, just finds a way around them.


This is why possibility of reverter and rights of reentry are still not devisable or alienable.
· The names that were assigned each interest prior to 1536 do not change. 
RULES TO KNOW
I. Class Closing Rules

a. Physiologically
· The class closes when the person who is capable of giving birth to or adopting class members dies.
· Death is the only factor considered, not the inability to have children.
· A child in the womb when the father dies (if he is the person of interest) is considered to be alive for class purposes.
        
b. Rule of Convenience
· The class closes when any member of the class is entitled to demand possession of his or her share.
·  Closure occurs automatically; the member does not need to invoke his/her right; nor can he/she reject it and wait for it to close by other means if the rule is to apply.
· This is a rule of construction, not law, and can therefore be overridden by testator’s intentions that are clearly and expressly contrary.
II. Rule of Destructibility [of Contingent Remainders]                        (not in CA, but need to know for the bar)
· Upon the natural expiration of the prior freehold estate
· If a contingent remainder does not vest by the time the preceding freehold estate terminates, the contingent remainder is destroyed. [This is not an interpretive question, this is a rule of law.]

[EX] “To A for life and upon A’s death, to A’s eldest child if he shall attain age of 21.”


→ Life Estate in A, Contingent remainder in A’s oldest child, reversion in O. 



Bc of Purefoy, interpret that he must attain the age of 21 before A dies. 



→ IF A dies before his oldest son reached 21, his interest disappears - it is
destroyed.
·  Upon termination by merger
· Merger applies whenever one person owns two interests which, when taken together, comprise one named interest.
· RULE: If an intervening contingent remainder has not vested when the present and future
interests merge, the contingent remainder is destroyed. HOWEVER, vested remainders cannot be destroyed. 

[EX] 1st Event: “To A for life, then to B and his heirs if B marries C.”

→ Life estate in A, contingent remainders in B, reversion in O.

2nd Event: O then conveys his interest to A → FSA in A. 


Because B’s intervening contingent remainder has not yet vested and it is
therefore destroyed. 


Exception:
When a life estate and he next vested estate are created simultaneously in
the same person with an intervening contingent remainder in another,
destructibility does not apply because we assume it was the grantor’s intention to keep them separate. 
· Upon the unnatural termination of the freehold estate 


[EX] “To A for life and then to B’s children.”
· Forfeiture 
· If A commits a felony, under forfeiture the land goes to the lord and if the future interest has not yet vested, it is destroyed. U.S. no longer has forfeiture.
· Renunciation
· If A renounces his interest, his interest terminates and B’s children’s interest, if not yet vested, is destroyed. 
- Executory interests are not subject to Rule of Destructibility but… 


· 2nd ASPECT OF PUREFOY
· If an executory interest can take immediately after the natural termination of the preceding estate, it will be treated as a contingent remainder for purposes of the Rule of Destructibility.
· Basically, if interest can be treated as a contingent remainder, it will be read that way, and if the condition is not met before the termination of the preceding estate, then the grant is void.
[EX] “To A for life, then if B marries C before or after A dies, to B.”

→ Life estate in A, reversion in O, springing executory interest in B. 
· Treated as a contingent remainder for this rule because it could take as a contingent
remainder.
· IF B has not yet married C at the time of A’s death, B’s interest is destroyed.
III. Rule in Shelley’s Case
· If grantor conveys a life estate in A and in the same instrument (w/i the same line of the text) purports to a remainder in A’s heirs, them remainder disappears and goes to A. A gets whatever kind of remainder that was originally conveyed to A’s heirs. (The rule only applies if the life estate in A and the remainder are both legal and equitable.)
· [EX] “To A for life, then to B and the heirs of his body, remainder to A’s heirs.”
· Life estate in A, vested remainder in B and the heirs of his body, remainders to A’s heirs.
· Life estate in A, vested remainder in fee tail in B, vested remainder in A.
· Only applies to “heirs.” Thus, it is a very limited rule. 

· Circumventing the rule - 
· IF future interest is left to A’s children, instead of A’s heirs, the rule does not apply.
· Create an executory interest in A’s heirs.


[EX] “To A for life and one day after A dies, to A’s heirs.”
IV. Doctrine of Worthier Title
· Testamentary Branch
· By will (the worthier way of obtaining property was by intestacy)  → No longer law in any state. 
· [EX] “To my heir” - void as if the language never appeared in the rule. 
· Old Common Law: something passed by will was not subject to inheritance tax.
· Voiding this language made property pass by intestacy and it became taxable.
· A devise to the heir was void if it purported to give the devisee an interest of the same
quality and quantity that the devisee would have taken if the testator had died intestate.
· Inter Vivos Branch
· Between the living
· A conveyance of a remainder or executory interest to the heirs of the grantor was void
and the grantor retained reversion.
· Remains the rule in five states, abolished in nine, and a rule of construction in the remaining. 
V. Rule Against Perpetuities (RAP)
· RULE: No future interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest. 
· Common Law: The rule is applied at the time of the conveyance and if it violates the rule, it is void from the outset. 
· “Life in Being”
· Is identifiable at the time of the conveyance
· Is relevant in some way to the grant
· Is NOT a member of an open class
· O (grantor) is always a life in being
· RAP QUESTION: Is it possible for X to occur more than 21 years after Y?
· X = the event that causes the vesting
· Y = the death of the last life in being
· RAP applies to:
· Vested Remainder Subject to Open
· Springing Executory Interests
· Shifting Executory Interests
· Contingent Remainders
· (A) Doctrine of Infectious Invalidity
· If the only purpose for including the interest preceding the voided interest was to hold it for the invalid interest behind it, it too is void. 
· (B) The Unborn Widow Problem
[EX] “To son for life, then to son’s widow for life, and then to such of their issue as shall be living.”

→ Life estate in the son, contingent remainder for life in son’s widow, contingent
remainder in son’s and widow’s issue who survive widow and son, reversion in O. 

-RAP (grant to widow): Is it possible for son to die more than 21 years after son
dies? No… valid. 
-RAP (children’s grant): Is it possible for widow to die more than 21 years after
son dies? Yes… void. 
→ Then must ask if widow’s grant was only there for the purpose of retaining it for the children. (Doctrine of Infectious Invalidity) 

If yes - Void. 


Name: Life estate in son, reversion in O.

If no - Valid


Name: Life estate in son, contingent remainder for life in son’s widow,
reversion in O. 
· (C) The Slothful Attorney Case

[EX] “To my grandchildren who are living at the time T’s will is admitted to probate.”


Name: FSA in T, springing executory interest in grandchildren who are alive at

time of probate. 
RAP: Is it possible for T’s will to be admitted to probate more than 21 years after
T dies? 
Yes… Void.  → Name: FSA in T
[If T’s children all predeceased T, then the class of gc would be closed
and they would be lives in being making this conveyance valid.]
· (D) Wait and See Approach


Wait and see if the interest vets within 21 years after the deaths of the lives in being.


DO NOT void at the outset, but rather after the 21 years have lapsed. 


→ Problem: There is a cloud on the title while we wait and see (uncertainty)
· (E) Uniform Statute Rule Against Perpetuities


Grant is ok if it is valid under the common law rule OR if it actually vests or terminates
within 90 years.
-Still need to do the common law analysis
-However, even if the grant fails under CL, it can still be ok if w/i 90 years.

The second step does not take into account lives in being.
→ Adopted by 28 states, including CA.

Problem: Property can be tied up for 90 years.
RULES CHECKLIST 
ORDER OF APPLICATION OF RULES
(1)   Interpret - take interpretive rules

-1st aspect if Purefoy

-Presumption in favor of FSA
(2)   Name/Classify
(3)   Apply Up Front Rules: Rules we apply at the moment of conveyance

-1st Aspect of Purefoy
-Rule in Shelley’s case

-Doctrine of Worthier title

-Common Law Rule Against Perpetuities
(4)   Apply Wait and See Rules: Rules we do not apply at the moment of conveyance. We wait until the
        prior interest terminates.

-Rule of destructibility of contingent remainders

-2nd Aspect of Purefoy

-Wait and see rule of RAP (common law version)
RULE OF LAW V. RULE OF CONSTRUCTION
Rule of Construction – When the instrument fails to make the testator’s intentions clear, courts resort to rules of construction to determine the meanings of the terms used in the document.
à Rules of construction CAN be overridden.
Rule of Law – Rules that cannot be contested and must be followed.
→ CANNOT be overridden.
Upfront Rules                                               
Wait and See Rules
- 1st Aspect of Purefoy                                   
- Rule of Destructibility: Wait until the prior interest ends.
- Rule in Shelley’s Case                                 
- 2nd Aspect of Purefoy
- Doctrine of Worthier Title                           
- Wait and See version of Rule Against Perpetuities
- Common Law Rule Against Perpetuities
CONCURRENT ESTATES
(A) TENANCY IN COMMON
a. Each tenant has the undivided right to possess the whole property concurrently
b. Alienable, Devisable, Descendible
c. Presumption is that this is the concurrent estate intended unless there is evidence to the contrary.
(B) JOINT TENANCY WITH THE RIGHT OF SURVIVORSHIP
a. Upon the death of one of the co-tenants, the remaining owners take the deceased owner’s share.
i. An automatic transfer of interest
b. Generally alienable
i. Not devisable or descendible because it automatically passes to the other co-tenants upon death
c. Must fulfill the Four Unities Test
i. Time: the joint tenants must have acquired the interest at the same time
ii. Title: they must have acquired their interest by the same instrument
iii. Interest:(Quantity) each joint interest must have an identical % of interest in the property
iv. Possession: (Quality) each share must be identical with respects to right
d. Even if the four unities are met, unless there is an express intention for the JTWRS, we presume that a tenancy in common has been formed. 
e. This interest can be severed when one of the co-tenants transfers his interest.
i. No longer meets the four unities test
ii. The co-tenants become tenants in common
iii. Leases: courts are split as to whether a lease by one co-tenant severs the JTWRS
1. Some say it severs the unity of possession 
2. Others say that there is a temporary severance until the expiration of the lease; if the lessor dies while the lease is still in existence, it is severed. 
3. Tenhet v. Boswell - CA Sup Crt finds that Boswell has no right and the JTWRS has remained and therefore goes to Tenhet. 
(C) TENANCY BY THE ENTIRETY
a. Like JTWRS in that it goes to the surviving spouse at the death of the first.
b. Can only be created between two married people
i. This is considered a FIFTH unity - marriage
ii. When not legally married, there is a split among the courts as to what it is (FORKS)
1. Default to JTWRS bc it is the closest - attempts to approximate the intention
2. Default to tenants in common because of the favor of tenancy in common
c. Cannot be severed by one spouse alone
i. Divorce terminates a tenancy by the entirety bc it severs the unity of marriage (separation alone does not).
d. Exists in only 21 states, but extremely common within those states.
i. In these states, when property is transferred to a married couple, tenancy by the entirety is presumed.
Rights of Co-Tenants Among Themselves
A. Right to the property as a whole
B. Accounting: 
· an equitable action, brought against a fiduciary to compel him or her to account for his or her actions as a fiduciary.
· Fiduciary = someone who has a duty that was created to act primarily for another’s benefit.  
Ex: a trustee, a lawyer
[EX] Renting out the Property for Cash
· If one (40%) rents the property out for 1k a month, does the other co-tenant have a right to
the money being made for rent? Yes. If you have 60% of the interest you should get $600 a month

-If one pays extra in order to rent out the property, you only divide the net profit.



-the only paying extra to keep the property up gets to deduct what he is paying
from the amount of rent.
[EX] Living on the Property
· If just one lives on the property, and one doesn’t, does the one living need to pay rent?

→ Majority Rule: No, no need to pay the other just executing his right to possess the
property and shouldn’t have to pay the one who isn’t exercising the right.


-Exception: if the one possessing ousts the other from the property, the one
ousted is entitled to the fair rental share of the property.
-Action for “Mesne profits” (a subset of an action for accounting)


-Only applies when there is an ouster
→ Minority Rule (very small amt of states): Yes. Co-tenant not in possession IS entitled
to a fair rental percentage from the one living in the property.
C. Contribution:
· When one co-tenant sues the other to force him to help pay for an expense that he already paid.
· Can the one paying the property taxes sue the one not paying taxes? It depends
· This is a legal action and requires:
· [1] Both Co-tenants must be using the land AND
· Exception: when mand. costs exceed fair market value, payer entitled to ½ excess 
· [2] The cost must be a mandatory cost (ex: tax)
· If the cost is optional there is no cause of action for the contribution, regardless of whether the co-tenant is living on the property or not.
D. Partition: (Involuntary b/c parties cannot agree)


-An equitable action to terminate a co-tenancy. Almost always accompanied with an action for
accounting.

-Court gets to decide based in equity


→ Crt might split up the property


→ Order that the house be sold 



-and any increase in the sale price due to there being a pool, goes to the person
who put in the pool. 
V. LEASEHOLD / NON-FREEHOLD ESTATES
1. Tenancy for Term of Years
· Tenancy for a fixed/determinable period of time (does not need to be long term, just need known end date)
· Almost always created by a written contract
· Some states may limit the period for which the tenancy for term of years may last.
· Notice of Termination: No notice necessary to terminate (lasts for the term of the lease)
2. Periodic Tenancy
· Lasts for a definite period (week/month/year) but is automatically renewed at the end of the period unless one of the parties gives proper notice of termination (notice required, does not automatically terminate at death)
· Notice of Termination: At common law, 6 months notice for annual renewal
· For other period, it would be one period before - on period notice (ex: month)
· Typically created by oral agreement
3. Tenancy at Will
· May be terminated at any time without any notice whatsoever by either party
· Many states require notice tho for this type of estate by statute.
· Unless tenancy at will is clearly indicated, it will usually be presumed to be a periodic tenancy or tenancy for term of years
· Strong presumption against this type of estate
· Automatically terminates at the death of a party
4. Tenancy at Sufferance
· Not an estate in land because it doesn’t give you any rights
· Applies to holdover tenants who should not be there anymore
· LL may elect to:
· Treat T at sufferance as a trespasser and move forward w/ legal proceedings; or
· Treat T at sufferance as a periodic tenant and sue for rent. 
**How are Non-Freehold Estates Created?
· FIVE essential terms must be specified in contract to be valid:
· [1] Landlord
· [2] Tenant
· [3] Premises
· [4] Amount/ timing of rent
· [5] Term of Lease
· *[6] For leases subject to SOF, the mease must be in writing signed by the party against enforcement is sought.
· A lease is not void under property law simply b/c it is invalid because of SOF
Rule: If the tenant has not yet taken possession, the lease is void. BUT if the tenant takes possession with the LL’s permission, he becomes a tenant at will. If he begins paying rent annually or monthly, it becomes a periodic tenancy based on rent increments. 
*The lease terms govern. 
*How do you know which one was created?
· Typically, intentions of the parties
· Oral agreement usually = periodic tenancy
· Written agreement usually = tenancy for a term of years
English Rule
· Property must be vacated on day one; LL has the duty to give the T actual possession.
· LL can sue despite not having the right to possession
· Obligation to evict exists on the FIRST day of the lease, after the first day, trespassers are the T’s problem
American Rule
· It is up to the T to evict if there is a holdover tenant.
· Under the American rule, LL cannot sue because he has no right to possession
· Hannan v. Dusch
· Adopts American rule, which is the majority rule in the U.S.
· Problem with this rule - inconsistent w. expectations. BUT, can always add the LL duty to have holdover tenant vacate in the lease.
URLTA: Adopts the English rule; LL may bring action against holdover tenant
Restatement: Adopts the English rule but permits the parties to waive the rule. For breach of the LL’s obligation to deliver possession of the leased premises, T may terminate the lease and recover damages.
Illegality of Leases or Frustration
· Tenant knows the illegality/ LL doesn’t
· Default: LL can still enforce the lease
· LL and T know about the illegality
· Default: T can terminate; burden placed on LL
· Use becomes illegal after lease is signed
· Default: T can terminate; easier for LL to find a new T
· Commercial Frustration
· Government frustrates the use even though it’s not illegal
· Default: T may terminate if LL knew of the intended use which is now frustrated
*But, if the lease discusses the issue directly, the lease terms govern.
◦ IMPLIED WARRANTY OF HABITABILITY (Residential Leases)
· Generally, the standard applied is the local housing code
· Rule: needs to be reasonably suited for human residence
· Can we override the implied warranty by k?
· Courts are split. (forks). 
· CA has its own rule, warranty can only be waived if T affirmatively undertakes to make specific repairs. Ex: term in lease saying T fixes plumbing. 
· FOUR Remedies for Breach of Warranty
· [1] Move out and Terminate
· [2] Repair and Deduct
· After notice to LL, T can repair and deduct from rent if L fails to repair
· Some jdxs limit this. Ex: CA, can’t be more than 1 months rent and can;t be invoked more than two times per year. 
· [3] Reduced Rent
· [4] Damages
· Tenant pays full rent, remains, and sues for damages
◦ RULE OF INDEPENDENT COVENANTS
· Rule: The LL’s sole property law obligation is to give the legal right to possession to the T; any other obligation is contractual, and not a property law obligation; therefore, if there is a breach of any other obligation it does not undermine the property law obligation. 
· → If the LL breaches the other obligation, T does not have the right to terminate the lease but can sue for damages or other forms of relief. 
◦ IMPLIED COVENANT OF QUIET ENJOYMENT
· Rule: L promises that neither [1] he, [2] nor anyone claiming through him (successors in interest), nor [3] and 3rd person having superior title, will disturb the T’s use and enjoyment of the property/premises. 
· At common law, this was the only covenant that would let the tenant terminate a lease; all other covenants were independent.
· This rule helps the court get around the Rule of Independent Covenants with Doctrine of Constructive Eviction. 
◦ DOCTRINE OF CONSTRUCTIVE EVICTION
· Rule: At common law, court treated LL’s failure to perform a duty as a constructive eviction.
· An eviction → loss of T’s use and enjoyment of the leased premises → violated the Rule of Quiet Enjoyment → Tenant can terminate the lease
· FOUR elements of Constructive Eviction
· [1] Duty
· The LL must wrongfully perform or fail to perform some express or implied duty
· [2] Substantial Interference
· The LL’s action or non-action must substantially interfere with T’s use
· [3] Notice and an Opportunity to Cure
· Tenant to LL. Notice of the interference that gives the LL a reasonable opportunity to remedy an interference.
· [4] Failure to Remedy the Interference and Timely Vacation
· If LL fails to remedy, T must vacate within a reasonable amount of time
· Can’t terminate and stay
◦ IMPLIED WARRANTY OF SUITABILITY FOR COMMERCIAL LEASES
· There is an implied warranty of suitability by the LL in a commercial lease that the premises are suitable for its intended commercial purpose. 
· This means that at the inception of the lease there are no latent defects in the facilities that are vital to the use of the premises for their intended commercial purpose and these essential facilities will remain in a suitable condition. 
· If, however, the T agrees to repair certain defects, then the provisions of the lease will control. 
Retaliatory Evictions
· Rule: A LL can evict a T for any reason except for retaliatory reasons. 
· Classic case: T complains to the housing board, LL then tries to evict her. LL may evict for any number of reasons, but NOT because they complained to the housing board. 
· T may assert Retaliatory Eviction defense. Can also be used to recover damages (moving costs)
· Note: Courts have generally declined to make this defense available to commercial leases
Transfer: SUBLEASES and ASSIGNMENTS
· Assignment
· If a T transfers his entire interest to another (and does not retain a reversionary interest) it is an assignment; original T is out of the feudal chain and new T owes his duties to the LL. (Majority Rule; also Rst 2 of Property follows this) 
· Jaber Rule: we look to the intentions of the parties to determine whether it’s an assignment or sublease (Modern/ Minority Rule)
· Sublease
· If a T transfers less than his entire interest, the law treats this as a subinfeudation or sublease. Old T remains in the feudal chain.
· IF the T retains the right of reentry - it is a sublease no matter what (even if it said “assignment”).
· If the old T transfers his rights but maintains some reversion - it’s a sublease
· Privity of Estate
· Exists because both parties have an interest in the same land and the LL’s rights to possession succeeds immediately to the T’s possession.
· Means one holds directly of the other, no intervening party
· If T1 assigns to T2, privity of estate now exists between LL and T2
· Parties may sue in property law
· Privity of Contract
· Arises by virtue of lease agreement; still exists even if lessee assigns or subleases land - does not release T fro the contract.
· A contract cannot confer rights or impose obligations arising under it on any person or agent except the parties of the k. 
· Parties may sue in contract law
· Real Covenant
· A promise concerning the use of the land. Real covenants can run with the land at law, which means that subsequent owners/possessors may be able to enforce them or be burdened by them if they are in privity of estate with the LL.
· If T assigns the land he is off the hook in property law but not in contract law. L needs to sign a “release” to release the first T of both property and contract law duties. 
· Assumption: T2 becomes liable as a matter of K law.
· Novation: Making a new k. Generally accompanied with a release, but not implied. 
· Sublease → L leases to T, T subleases to S.
· L and T are still in privity of estate and contract.
· L and S are neither in privity of estate not k bc S holds of T. 
Termination
If a lessee abandons the premises and refuses to pay any further rent, the lessor can:
· [1] Accept
· Acceptance terminates the lease. (Treat as breach of k)
· T can sue for expectation damages but required to mitigate. 
· [2] Refuse to accept the surrender and let the property lie idle
· LL not required to mitigate damages
· Can collect the balance of the rent due under the lease
· Problem with this, can only collect when the rent is due (monthly) so must sue repeatedly. Can’t sue for anticipatory repudiation unless expressly in the k (“acceleration clause”).
· [3] Refuse to accept the surrender and mitigate
· LEase to another then sue for the remaining balance under the lease less the rent received by the new T.
· Two problems with this
· LL in danger of having breached the Covenant of Quiet Enjoyment. Might give T right to terminate. 
· LL in danger of being viewed as accepting the surrender. 
Holdover Tenants
· Rule: LL has tso remedies if T fails to vacate:
· [1] Treat him as a trespasser and evict; or
· [2] Treat him as a holdover tenant and collect rent.
· Rule: There are two cases in which someone can be assumed to be a holdover tenant
· [1] Intention of T to create a second tenancy
· [2] Action of the T such that the court will as a matter of law hold the tenant liable for a 2nd lease upon the principle of quasi-contract (unjust enrichment)
Rules governing L’s election of how to treat the Holdover Tenant
1. L must make the election within a reasonable time
2. Can make election explicitly (in writing or filing suit to evict) or implicitly (renting to someone else or accepting rent)
3. When LL makes his election he can’t change his mind
4. LL is entitled to raise the rent for the holdover tenant
VI. SERVITUDES
Three Types of Servitudes
· [1] Easements
· A legal interest in land
· [2] Real Covenants
· Contractual interest in land (contract on steroids)
· [3] Equitable Servitudes
· Real covenants that courts of law won’t enforce, but courts of equity will
· Developed when legal rules are viewed too harsh (real covenants/ easement rules)
· Equitable interest in land
HOW TO KNOW WHICH ONE WAS CREATED?
· Promises → Real Covenants or Equitable Servitudes
· Conveyance → Easements
A. EASEMENTS

· A right to use another person’s property in a specified way, or a right to prevent another from using his property in a specified way
· An easement is non-possessory and not capable of becoming possessory - so it’s not an estate. It is a real property interest nonetheless.
· Two Types of Easements:
· [1] Appurtenant Easement
· Rule: Benefits another piece of land.
· Creates two estates: one dominant and one servient 
· [ex] Access Easement
· An appurtenant easement that allows an owner to gain access to their land by use of the servient estates land.
· “Easement is appurtenant of the dominant property.”
· [2] Easement in Gross
· Rule: Doesn’t benefit any particular piece of land
· Has a servient estate but no dominant estate.
· [ex] Electric company wants to hang wires over owner’s farm.
· Easements in gross are assignable
· Creation of Easements
· [1] Grant/ Deed
· Owner of the servient estate transfers the easement by grant to the dominant estate
· Subject to the SOF
· If given orally it is invalid
· [2] Reservation 
· Someone sells the possessory interest in real property but retains a right to travel across that property or to use it for some other specific purpose
· There is only one document
· Subject to the SOF
· Only available when the grantor initially owned both parcels
· [ex] same person owns both parcel A and B; he grants parcel A to another person and keeps parcel B, be he keeps the right to cross parcel A to get to the road
· [3] Reservation in a Stranger
· Subject to the SOF
· Majority rule: In common law, grants purporting to create a reservation in a stranger are void. To create an easement there must be a separate deed to the holder of the easement (2 documents).
· Minority rule: Grants creating a reservation in a stranger are valid. (i.e. in CA)
· [ex] O owns parcel A and P owns parcel B. O sells parcel A to X but P wants to be able to cross. O grants A to X but it is subject to an easement to allow P to cross
· [4] Implication or Necessity
· Not subject to the SOF
· IMPLICATION - Three Requirements
· [1] Separation of title after the existence of use.
· [2] The use that gives rise to the easement shall have been continued and apparent as to show it was intended to be permanent. 
· Sufficient indicia of an easement” - does not need to be visible
· [3] The easement is necessary to the enjoyment of the land
· Not indispensable; just reasonably necessary or convenient
· NECESSITY - Thee requirements     (always an access easement)
· [1] Common source of title - both properties must at one time have been owned by the same party
· [2] The common source of the title must have created a situation causing the dominant property to become landlocked. 
· [3] At the time of the common source of title created the problem, the servient property must have had access to the road, river, etc. 
· [5] Prescription
· Not subject to the SOF
· Rule: Can acquire an easement through Prescription if one or more non-owners have been using a particular piece of land in a particular manner for an extended period of time.
· Only affirmative easements can be created through Prescription (w/ 6 exceptions)
· Doctrine of ancient lights; Air, Support; Flow of artificial stream; View; Conservation
· [a] Easement by Custom
· Public should acquire right of use if 3 requirements are met:
· [1] The use had continued from time immemorial, without interruption.
· [2] It was certain as to place and person; and
· [3] Reasonable as to subject matter
· [b] Easement by Implied Dedication
· Under this doctrine, the courts imply a grant of easement to the public.
· To imply an easement, the court must be presented with convincing evidence that the owner intended to appropriate the land to public use.
· Can be shown by the time period that the public had been using it 
· CA solves the problem of unwanted creation of easements by statute, which allows ppl to use their land without the owners worrying about the creation of the easement. 
· There needs to be signs every 200 ft that must say verbatim… “Right to pass by permission, and subject to control, of owner: Section 1008, Civil Code.”
· [c] Public Trust
· Until recently, only applied to government owned land adjacent to waterways because government owns waterways in trust for the public thus, the government is also required to give the public access through adjoining land if necessary. 
· [d] prescription
· Lost Grant Theory
· Some time ago, no one remembers when, someone granted an easement
· (Recognizing what must have happened even though no one can show origins of the easement)
· This is a fiction but it remains a viable theory in some courts. No exclusivity required. 
· Adverse Possession Theory
· Hostility (presumed)
· Continuous ( for the SOL of AP)
· Open and Notorious
· Exclusive (we see courts not pay attn to this for easements)
· Notice
· Majority Rule: yes, this is possible
· Minority Rule: no not possible b/c can’t sue the public to prevent it
· Custom, implied dedication, public trust = easements in the public
· Custom and Implied dedication = private land
· prescription = private easement, not for the public
· SCOPE of Easements
· Majority Rule: Owner of an easement may do things that are necessary to maintain the easement, but cannot interfere with the use of the property beyond the essential things necessary to exercise the easement. No hard and fast rules - need to ask what is reasonable. 
· Secondary easement: collateral easement necessary to the effective use of the primary easement. Not independently created by use, but acquired as necessary incident to primary easement.
· [Ex] Right to go on owners land to fix the power lines above it
· Both parties have reciprocal obligations not to interfere with respective uses.
· CHANGES IN USE (easements)
· Modern Approach: Use of an easement to benefit parcel other than the dominant estate is prohibited, but will not result in automatic destruction. Damages/injunction can be awarded
· Subdivision
· Dominant estate divided. 
· The appurtenant easement attaches to each of the new parcels, unless subdivision is fundamentally inconsistent with the easement itself. 
· Transfer
· Appurtenant easement is attached to the dominant estate so whoever owns the dominant estate gets the easement
· Easement in gross - common law was non-assignable, but this has now changed.
· Rule: Easement in gross for commercial use are assignable (we look if the parties intended for it to be assignable)
· PROFIT A PRENDRE
· An easement that gives someone a right to go on a land and extract a resource. 
· [ex] gold, gravel, wood, etc. 
· LICENSES (are not easements)
· General Rule: a license is a right to enter or do something on the land of another but, unlike an easement, it is revocable at the will of the licensor (and it doesn’t run with the land). They are personal and non-transferable.
· Exception to the revocable rule = Executed License/ Irrevocable Licenses
· Elements of an Irrevocable License:
· License 
· Licensee spends resources (labor/$) that benefits the land
· Expenditure was contemplated by the licensor at the time the license was given
· → [irrevocable for the term of the licensee’s life]
· Think of promissory estoppel in ks
· Executed License = license coupled with an interest. Same as irrevocable license.
B. REAL COVENANTS
· A Real Covenant is a contractual interest in land (made by a promise)
· Negative Covenant - a promise not to use the land in a certain way
· Positive Covenant - a promise to use the land in a certain way
· If it is a Real Covenant in gross it is assignable
· Can we sue for damages in law?
· First, Real Covenants, like all Contracts, must meet the requirements of contract law
· [1] Must be consideration
· [2] Must meet the SOF (writing signed by the party against whom enforcement is sought)
· After deciding these two elements are met, must ask
· Does the Burden run with the Land?
· Does the Benefit run with the Land?
· Does the BURDEN Run with the Land?
· [1] Intention
· The parties must have intended for the burden to run with the land
· The contract can say”the burden of this property runs with the land” OR it can include magic language - “heirs and assignees”
· If there is no magic language:
· General Rule (majority rule): If these is magic language we look to facts and circumstances
· Rule in Spencer’s Case (minority rule): If the promise that concerns a thing that is not in being at the time the promise is made, the burden will not run with the land unless the promisor’s assigns are explicitly mentioned. 
· [ex] A promises B he will build a wall along there common boundary, wall is not in existence at the time the promise is made; A assigns his land to C. 
· If the agreement says A and his “heirs and assigns” will build the wall, then the burden can run with the land.
· If the original promise says A promises to build the wall, the rule in Spencer’s Case says that is the end and we don’t even look at facts and circumstances. 
· Spencer’s rule only applies to burden !!
· [2] Privity of Estate
· Horizontal Privity - Refers to the requisite type of relationship between the original parties to the contract at the time the original contract was made.
· English Rule
· H provoty only exists in the LL and T context
· Massachusetts Rule/ Mutual Relationship Rule
· H privity exists if, at the time the promise was made, both parties held legal interests in that parcel of land. 
· [ex] One party holds a Fee and the other an easement
· “Real covenant coupled with an easement”
· Majority Rule / Successive Relationship Rule   (maj rule in US)
· H privity exists if the mutual relationship rule is met OR the real covenant is given in connection with a deed from one party to another. 
· Minority Rule 
· No Horizontal privity is required
· Vertical Privity - Refers to the relationship between the promisor and his successor in interest.
· Rule: For the burden to run, the promisor’s successor in interest must succeed to an identical estate
· FSA → FSA - or - LE → LE
· AP does not create vertical privity
· Exception: will meet V privity if it occurs under color of title
· [3] Touch and Concern 
· The promise must “relate to” the burdened and benefited land in some way
· T + C the burdened land if it relates to ownership or possession of the property; T + C the benefited land if it benefits the land
· Majority Rule - The promise must T + C both properties/interests
· Minority Rule - The promise must only T + C the burdened parcel
· [ex] A promises B that she won’t sell alcohol on the land.
· T + C burdened land?
· Yes, relates to ownership/use of property
· T + C the benefited land?
· If B just doesn’t like alcohol - no.
· If allowing alcohol would increase noise or potential violence - yes. 
· [4] Notice
· The successor to the burden of the promise is not bound unless he has actual or constructive notice of the promise before buying. 
· If the promise is in a recorded document then this is ALWAYS met because you are deemed to have read all of the documents in your record title (constructive notice)
· [ex] k, lease, document given to the recording office
· Does the BENEFIT run with the land?
· [1] Intention
· Magic Language - “heirs and assigns”
· If no magic language, look at the facts and circumstances (Spencer doesn’t apply)
· [2] Vertical Privity
· Identical interest from promisee to successor in interest
· must be a consensual transfer  (?)
· [3] Touch and Concern
· Must T + C the benefitted parcel only. T + C if it benefits the land
Real Covenants → Created by courts of law, can sue for $ damages
Equitable Servitudes → Created by courts of equity, can sue for injunctive relief

-Today the courts have merged. 
→ But if you want money $ damages must meet/satisfy law of Real Covenants. 
→ If you just want injunctive relief, must meet Doctrine of Equitable Servitudes (easier).
· Thus, step 1 is to ask what relief is sought. 
If you DON’T want somebody to do something → make it a Real Covenant or Equitable Servitude!

-negative easements aren’t really enforceable?
C. EQUITABLE SERVITUDES
· Equitable Servitudes are created the same way as Real Covenants but they can also be implied. 
· If a covenant is not enforceable under property law (doesn’t meet Real Covenant requirements) it may be enforceable in equity under this doctrine if it meets the requirements.
· Requirements:

· [1] Intention
· [2] Notice 
· [3] Touch and Concern (key requirement)
· Also, equitable servitudes in gross can be assigned
· When to use the Doctrine of Equitable Servitudes
· You turn to it if you want injunctive relief only
· This is easier to satisfy bc no monetary relief available
· Reason for Doctrine of Equitable Servitudes
· The covenant was probably reflected in the price of the property when it was sold 
· To allow the land to be taken free of the covenant would interfere with an advantageous contractual relationship
· Touch and Concern Rules
· [1] Negative Covenants Touch and Concern the burdened party
· Covenant not to physically do something on the property T + Cs that property
· [2] A covenant not to compete in a particular line of business on the burdened property is generally held to T + C that property, provided that it is reasonable in scope and duration
· If it is unreasonable in duration or scope it does not T + C the land
· [3] A covenant not to compete in a particular line of business on the burdened property is generally held to T + C the benefitted property where the protected business is being operated
· [4] Affirmative Covenants
· English Rule / Minority Rule - Today, minority of jdxs still adhere to the English Rule that only negative easements T + C the burdened land BUT with numerous exceptions (ex: Mosley, where maintaining specified features can T + C the burdened land)
· Majority Rule - Abandoned English distinction between negative & affirmative
· Modern Approach - Get rid of T + C requirement completely
· Just to look at reasonableness
· [5] Performance of an act off the burdened land that does not benefit the burdened land does not generally T + C the burdened land
· [6] A promise to pay money will T + C land if it benefits the promisor by enhancing the value of his property
· [ex] gated community HOA fees
· Davidson Bros Case
· Reasonableness standard replaces T + C requirement
· Today, there is no majority or minority. Just have to know there are two different approaches 
· [1] Touch and Concern
· [2] Reasonableness
· Rst 3 of Servitudes goes further, says enforceable unless it is unconscionable
Overview of the Differences b/w Easements, Real Covenants, and Equitable Servitudes
	
	Easements
	Real Covenants
	Equitable Servitudes

	Created
	Grant, reservations, implication, necessity, prescription
	writing
	Writing OR implied

	Horizontal Privity req’d
	no
	Burden: yes,
Benefit: no
	no

	Vertical Privity req’d
	no
	yes
	no

	Notice req’d
	no
	Burden: yes
	If purchase: yes,
If gift: no

	Interest in gross assignable?
	Commercial: yes, Personal: maybe
	yes
	yes

	*Touch and Concern
	no
	yes
	yes


*TOUCH AND CONCERN IS THE KEY DIFFERENCE BETWEEN EASEMENTS -- AND -- REAL COVENANTS & EQUITABLE SERVITUDES
*Vertical Privity is only required for Real Covenants; both Easements and Equitable Servitudes can have burden/benefit by adverse possession (note for exam)
Real Covenants do NOT require Horizontal Priv for the Benefit to run; just needed for the burden to run.
Notice is required for Equitable Servitudes if there is consideration; no notice needed if there is no consid.
Where the law is moving
· [1] Many have urged merging the law Real Covenants and Equitable Servitudes
· Davidson adopts this
· Would require changing the privity requirement and T + C requirement
· Look at “reasonableness” of the problem
· If it was reasonable at the time the promise was made, should be enforced.
· If it is still reasonable now, should be enforced,
· If it is no longer reasonable, should not be enforced, can sue for $ damages.
· [2] Smaller group of academics has urged the merger of Easements, Real Covenants and Equitable Servitudes
· This is thorny because don’t need notice to have enforcement of an easement
· R.3d takes this position - No courts have actually applied this approach
· [3] Keep them all separate 
◦ IMPLIED EQUITABLE SERVITUDES
· Rule: If (1) the developer has a uniform scheme for development of an area in which purchaser’s may be expected to rely and (2) buyer has (actual or constructive) notice of the scheme, the buyer is bound by the scheme, even if there is no document to which the buyer is party or no predecessor in interest is party
· [ex] Buyer is told that area will be all residential; don’t expect a gas station
◦***ROADMAP FOR FINAL*** 
1. Always start with Common Law of Real Covenants
2. Then, if not enforceable under RC may be enforceable under Doctrine Equitable Servitudes 
3. Then ask: “what if the courts of the jdx can be persuaded to unify the two (RC and ES) and substitute a reasonableness standard (instead of T + C)?”
a. Is there a possibility that the result under the common law rules would change?
4. Then, if relevant, explore if the court will go one step further and merge all 3 doctrines (E, RC, and ES)
a. Note it is a possibility but no courts have done so yet
◦  TERMINATION OF SERVITUDES 
- Legal Defenses
· Termination by Merger
· When the dominant parcel and the servient parcel come under the same ownership, easements are destroyed. For this to occur, its required that the same person own the same possessory interest in both parcels (FSA and FSA)
· Termination by Abandonment
· When the owner of a servitude demonstrates, through clear and convincing evidence, the intent to abandon the servitude, the servitude is abandoned. Reverts back to the servient estate.
· Termination by Adverse Possession
· In order to adversely possess an easement, there must be Hostility (an action inconsistent with legal rights)
· [ex] to terminate a right of way by AP, the claimant must block an existing right of way. 
- Equitable Defenses
· Only applies to Equitable Servitudes (defense to a request for injunctive relief, not $)
· Estoppel
· If the benefitted party acts in such a way as to lead a reasonable person to believe that the servitude has been abandoned, and the person subject to the servitude acts in reliance to the action, the benefitted party may be estopped from enforcing the servitude. 
· Relative Hardship
· If the enforcement would cause a great burden on the burdened party but only a small benefit to the benefitted party, then the court will not enforce the equitable servitude - remedy could then be to sue for damages.
· Changed Circumstances
· The character of the neighborhood has changed so much that the enforcement of the covenant won’t really benefit the benefitted party. (won’t work with Residential Covnt.)
- Termination by Eminent Domain
· If the government takes the land, id the owner of the benefitted parcel entitled to compensation?
· Easements - Yes
· Real Covenants/ Equitable Servitudes
· Majority - Yes
· Minority - No
· Reasoning: theory is there is no interest in real property; just a k.
- Amendments of Servitudes
· If a servitude benefits a bunch of people, can’t amend it unless everyone in the benefitted class agrees
· Just one holdout means you can’t make the change
· Any such amendment must apply uniformly across all benefitted parties
VII. RECORDING SYSTEM / PROPER TITLE
Beginning of time of the parcel = source of title
· Index all deeds by grantee and grantor.
· The Grantee index establishes the chain of title. (start here)
· To make sure no one cheated in the chain, look in the grantor index. 
Mechanism for Recording Systems
· Issue: How can you ensure that you are getting proper title to the property?
· Common Law Rule: “First in time, first in right”
· [ex] “O deeds Blackacre to A today. Tomorrow, O deeds Blackacre to B” Who wins?
· A wins because he was “first in time”
· Applies to equitable interests as well
· Exception to the rule:
· When the first interest is equitable and the second interest is legal
· [ex] O promises to give an easement to A, O then sells a FSA to B.
· B’s FSA is not subject to A’s future equitable interest
· Limitation to the Exception
· B has to be a Bona Fide Purchaser:
· Has to be an actual purchaser (can’t receive a gift), must not have notice of the previous interest given, and the transferor must have good record title. 
How can buyers protect themselves?
· [1] Title Warranty
· Seller makes a promise to the buyer. If promise is breached, buyer can sue seller for breach of warranty.
· [2] Title Search
· Under recording acts
· Can be expensive
· Sometimes doesn’t resolve all outstanding questions
· [3] Title Insurance
· Insurance companies are unlikely to issue insurance when the title isn’t clear
· Title insurance companies will do the title search
WARRANTY DEEDS
· Warranties
· 1. General Warranty Deed (most common)
· A seller is warranting that she has good title
· Historically contained 6 Covenants
· [i] Covenant of Seisin
· Seller holds a freehold estate
· Breach occurs at time of conveyance
· [ii] Covenant of Power to Convey
· Seller has the lawful power to convey the property to the buyer
· Breach occurs at time of conveyance
· [iii] Covenant Against Encumbrances
· Free of encumbrances (liens, easements, servitudes, leases, mortgages)
· What if there is an obvious encumbrance?
· Maj. Rule: Does not recognize such an exception
· Min. Rule: Exception for “open, visible and notorious” encumbrances
· Rule: when is the buyer able to sue for the breach?
· After buyer loses a lawsuit to enforce the encumbrance
· Damages = diminution in value
· [iv] Covenant of Quiet Enjoyment
· Will not be ousted by someone with superior title
· Breach in the future if it occurs
· [v] Covenant of Warranty
· Engulfed by Covenant of Quiet Enjoyment
· [vi] Covenant of Further Assurances
· Promise to execute any documents necessary to perfect title
· Covenant 1-3 = Present Covenants;   4-6 = Future Covenants
· Present Covenants are breached if not true at the time of conveyance
· Future Covenants are breached by occurence of event in the future
· 2. Special Warranty Deed (uncommon)
· Seller warranting that she has not done anything herself to impair the title
· 3. Quitclaim Deed (2nd most common)
· The owner is transferring whatever interest they have - no guarantee of the type
· An “as is” warranty. No warranty of title at all
◦  DOCTRINE OF AFTER ACQUIRED TITLE
· Estoppel by Deed
· Rule: When a grantor purports to transfer an interest in land that he does not own and later acquired that interest, the interest transfers automatically to the grantee.
· [ex] O purports to transfer an unencumbered FSA to A. Later, B transfers easement back to O.
· This easement automatically goes to A and merges with the FSA.
· As applied by Quitclaim Deed
· Common Law Rule: The quitclaim deed would only transfer what the transferor had at the moment of the deed, so doctrine of after acquired title doesn’t apply. 
· Modern Rule: look at the intention of the parties to see what was meant to be transferred
VIII. RECORDING ACTS
Problem: X sells land to Y, gives deed, but there is a gap between the time Y receives the deed and when Y records the deed. In the meantime, X sells same land to Z and Z does a title search and doesn’t find any deed that would be a problem because Y hasn’t recorded his deed. 
· Three methods that each supersede the common law if they apply; if it doesn’t, the common law rule applies. 
· If you took by gift you cannot rely on the following acts
· Race Statute 
· First transferee to record wins
· Notice Statute
· A subsequent purchaser prevails if he was a bona fide purchaser
· notice : constructive or actual
· 2 Requirements
· [1] Record AND
· [2] Be a Bona Fide Purchaser
· (without notice of the earlier purchase, he purchased it, and the transferor had good title)
· HYPO: I sell land to you; you don’t record. I sell land to John; he doesn't record either. Then you record. Then John records.
· Under Notice Statute, John was without notice at the time he acquired the property.
· Who wins? John does because met notice requirement. 
· Problem: you bought ht eland first and you recorded first. You still lose.
· Race Notice Statute
· Common Law Applies unless the subsequent purchaser:
· [1] Records first; and
· [2] He was a bona fide purchaser for value
· HYPO: As applied to the one above, You would win because John did not record first. 
· “Bona Fide Purchaser” Requirements (3 Requirements)
· [1] They must have actually purchased the interest in land
· [2] They must not have notice of prior transfer (either actual or constructive)
· [3] They must show that their transferor had good title at the time of the transfer
· Record Title: Even if there is an encumbrance, if the deed that is recorded is good, then that is an indication of good record title. 
· Two Interpretations of this
· Messersmith The seller actually didn’t have proper title because the deed was not recorded properly (not notarized properly).
· To be properly recorded the deed must be properly notarized, since that wasn’t the case Smith (the buyer) didn’t have good record title.
· Courts tend to reject Messersmith - purchaser had done title search and found that transferor had good record title; purchaser can reasonably rely on that (despite any actual defects).
· CA statute: 1 yr must pass b4 defective record title is sufficient
· ND statute: 1 year not required
· Notice: Muniments of Title Rule
· Majority Rule: Where a recorded document refers to an unrecorded document, the buyer is deemed to have notice of the unrecorded title.
· Minority Rule 1: Buyer has notice of the second document only if it is also recorded and the first document says where you can find it. 
· Minority Rule 2: Abolishes the muniments of title doctrine completely
◦ MARKETABLE TITLE ACTS
· Marketable Rule of Title: The root of title is the first grant that you are looking at that is older than a specified number of years. You don’t have to look further than that. Ensures buyer gets good title.
· →  If we can trace our chain of title back (30) years or more, you don’t have to look any further back.
· Marketable Title Act trumps the Common Law when it applies (like recording acts), BUT also trumps the recording acts***
◦ LAND REGISTRATION / TORRENS SYSTEM
· We can have a registration certificate prepared that goes for every piece of property in the system. 
· It gets rid of all inconsistent claims prior to the certificate.
· Expensive and there are exceptions to it. 
· Common Law is trumped by the Recording Act
· Recording Act is trumped by Marketable Title Acts
· Marketable Title Acts is trumped by Torrens System
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