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INTERNATIONAL TRADE

I. The Reality, History, and Institutions of the Global Economy.

a. What changed the global economy? Collapse of Communism, Tech. BOOM, and Trade.

i. Today’s reality vs. historical reality. 
b. Bilateral Agreements (Historical perspective on trade)

i. Treaties of Friendship, Commerce, and Navigation (FCN)- These agreements created more flexibility than had operated before. Certain provisions within each created freedom of business between the two parties and rejected a previous understanding that trade and business could only be accomplished with specific people/business/govern.

ii. Within these treaties and agreements we see the first examples of National Treatment and Most Favored Nation principals.

1. National Treatment (judged between only 2 countries)

a. I will treat your citizens at least as well as I treat my nationals.
2. Most Favored Nation (judged between at most 3 countries)

a. None will be given a favor that you also do not get.

b. Policy: Influence other countries to enter into treaties to get the best deals and gets most favored nation.

3. U.S. and Argentina

a. Article II & IV (See also article IX in Hawaiian Treaty) 

i. “no higher…to payable on the like article of any other foreign country.” ( MFN

4. U.S. and Hawaii

a. Article IX (See also Article II in Argentina treaty) 

c. Tariff=duty=custom (fees/money)

i. Why might you impose a duty on an export? (See Argentina Agreement IV) ( to incentivize businesses/firms NOT to export and keep the good/product in the country due to a fear of shortage. RARELY Done.

d. Prohibitions 

i. See Argentina Agreement IV line 6 “Nor shall any prohibition …equally extend to like articles of any other foreign nation.” ( means a country will not prohibit a product being sent to another country unless that country prohibits that product being sent to every other country.

ii. Prohibitions on Exports

1. Ex. Oil prohibition on Japan from Alaska in fear of shortage.

iii. Prohibitions in Imports

1. Ex. Prohibiting importation of goods with asbestos.

e. International Trading System

i. 4 Types of Trade

1. Goods

2. Services

3. Investment

4. Knowledge

ii. Vocabulary:

1. Trade Deficit: when nation’s imports of goods from a trading partner exceed its exports to that partner.

2. Trade Surplus: when a nation’s exports of goods from a trading partner exceed its imports from that partner.

3. Trade Balance: The relationship between a country’s exports of goods and services and its imports.

iii. Looking at GRAPHS in text pgs. 10–15

1. Remember EU looks like higher values in exports and imports because “cross border” trade of countries count as “imports” and “exports.” Contrast with the U.S. where interstate trade does not county as an “export” or “import.”

2. Understand that there is also a trade in SERVICES. 

a. Why does EU have a large surplus in services? World Trade Services – Banking, insurance- large bc of English language.

3. Understand that although there is trade in services and IP, and the balance should be a totaling up of everything- its usually focused on goods.

f. Economic Theories (Advantages and Disadvantages of International Trade)
i. Adam Smith’s Theory of Absolute Advantage

1. Says that two countries need trade, because when one country is better suited to produce a good over the other country, even if they can produce other goods- they should allocate their time and energy to producing the good they are more efficient at, and trade with other countries for other goods. An attempt to produce “autarkic” (self-sustaining) can decrease economic growth.

EXAMPLE: Lets assume that for every 1 worker, who has a 40 hour work week, at $12.50/hr- creating a $500/wk. Compare producing Wool to Wine in to geographically different locations.

	
	Wool/week
	Wine/week



	United Kingdom
	10 Bales/wk
	5 bottle/wk

	Portugal
	2 Bales/wk
	50 bottles/wk


Absolute Advantage says these two countries NEED to trade. There is an absolute advantage for the UK to produce only Wool and Portugal only wine. If either country attempts to produce BOTH, alone with no trade, they will be decrease in growth economically. It is better to assert your resources to the area you have an advantage in, and just import in the areas you don’t.

ii. David Ricardo’s Theory of Comparative Advantage

1. Even when a country is more efficient in both areas, it is still best to trade in the area where they have the least advantage.

2. Growing off of Adam Smith’s theory, Ricardo accounts for those instances where a country may be more efficient in a variety of areas over other countries, but they still possess a “comparative advantage” over certain areas. 

EXAMPLE:

	
	Soybeans
	Textiles



	China
	3 Bushes
	9 yards

	United States
	9 Bushes
	15 Yards


Ratio: 

Soybeans 1:3 in favor of United States 

Textiles 1: 1.67 slightly in favor of United States

Here, even though United States has an advantage in both areas- comparatively, they have more of an advantage in soybean production than textiles. United States in 300% more efficient at soy bean production than at textiles. Therefore, the United States has a comparative advantage producing soybeans
g. What are some issues with Smith and Ricardo’s systems?

i. Assumed stable economies for their advantage- not accounting for changes in those economies from outside sources like natural disasters or global warming.

h. Endowment Theories

i. Countries can possess “permanent endowments” or advantages.

1. Ex. India- Labor Force

2. Ex. Japan- Capital

i. ENDOGENOUS ADVANTAGES: What and how can Advantages be manipulated? 
i. Countries make efforts to control their advantages/disadvantages

1. Advantages that can be changed

a. Education level

b. Rate of Savings – Capital, rate of investment
c. Size of Labor Force
d. MAYBE-Climate (Greenhouses)
e. Research and development

2. Ex. China’s one child policy (effected labor force)

3. Ex. USA immigration policy (effects labor force)

4. Ex. Robots and AI, Changing the retirement age (labor)
j. EXOGENOUS ADVANTAGES: What are some advantages you cannot control?

k. Advantages of the International Trade System
i. More free trade fights against monopolies and increases competition within local businesses. (American Auto forced to compete with Toyota etc.)

ii. Gives Consumers Freedom of Choice

iii. Substitution of trade in goods for trade in knowledge.

1. Montesquieu’s Theory that commerce cures destructive prejudices. Can lead to peace bc trade creates economic interdependency.

a. Ex. South China Sea: Japan, China, and U.S. all have argued over ownership. Japan and China claiming it for themselves, and the U.S. claiming its no ones- but if its someone’s then the Philippines owns some. BUT it is highly unlikely any sort of war will occur because of the threat of world depression it would cause.

l. Complaints about international trade

i. Trade Deficit (note that casebook does not account for the true nature of the deficit according to Prof. Hughes. Hughes believes the deficit to be more negative than the casebook lets on)
1. Principal reason for U.S. trade deficit is the low savings rate.

a. Save more, consume less, consume less, import less
b. Paying off debt can increase savings rate.

ii. Loss of Jobs and effect on employment (note here also Hughes has issue with example book uses about bananas. Bc book does not account for substitution ability.)
iii. The mix and variety of jobs shifting to less desirable sectors

iv. Price equalization suppresses blue collar wages in society.

m. HISTORY leading up to GATT and WTO ( Institutionalizations governing trade. Stepping away from bilateral agreements to multilateral agreements.
i. 1914 End of WWI – League of Nations proposed, but not ratified in US

ii. 1918- US was booming, autarkic economy, with imports/exports but didn’t need trade to sustain.

iii. 1929- Depression leading US to raise tariffs, causing World Depression, leading to New Deal in U.S. and fascism elsewhere.

1. Some say it was trade policies and economic policies post-WWI, that lead to WWII

iv. End of WWII- sick of devastation, war, economic turmoil- organized United Nations. 

v. Talks at Betton Wood: Organizing two financial institutions: World Bank and International Monetary Fund (IMF)- also talks of a third org. the International Trade Organization (ITO). Drafted in Havana Charter
1. U.S. Senate refused to ratify Havana Charter. ITO collapsed. 

vi. During ITO drafting, a General Agreement on Tariff and Trade was drafted with the intention of being the agreement that the ITO would implement. AKA GATT 1947.
vii. GATT enacted into its own de facto organization in Geneva till WTO.
1. How can the President do this without the ITO? ( Article II, ‘advice and consent’ of the Senate, and Article I, power to regulate commerce.
n. GATT 1947

i. Purpose of the Havana Charter and GATT was to create the ITO and to liberalize trade in goods among members by instituting non-discriminatory tariff-treatment among members, prohibiting most import quotas, and requiring national treatment of imported products once they had cleared customs. 
ii. Perceived as a mechanism for negotiations that could progressively reduce tariffs. See Art. 17 of Havana Charter pg. 27.  
iii. Under GATT the contracting members of the GATT would meet to negotiate trade tariffs in things called “Rounds”- all deals met after these rounds depended on MFN.
1. Why called “Rounds”? ( Nations would meet and confer with many different nationas at different times, in an effort to strike the most efficient trade deals. Round and Round until deals finalized. (dependent on Multiple countries.)

a. EX: If U.S wants Microchips from Japan, and Japan needs Bananas from Brazil, and Brazil needs Steel from U.S., then the US might ask Brazil to send Japan Bananas, in exchange for steel, and then Japan sends Microchips to U.S. bc it gets Bananas from Brazil.

2. All deals established by these rounds must abide by the MFN or Most Favored Nation Principal. (see below)
iv. See fig. 1-12 pg. 50 for the rounds and topics discussed. See we have moved beyond trade talks to non-tariff barriers to trade (NTB)
1. Ex. Of NTB Spanish railways built with different train width, so other trains could not use their trains to come into Spain- required to use Spanish trains to use Spanish railway (spend money…less ease of access to Spain)

2. NTB’s produce side agreements among parties – GATT a la carte. These side agreements are not bound by all the GATT obligations, just partial obligations (( ones written into the Agreements?)
v. 1980s-Seeing EU and US comparative advantage diminish due to development in Asia. So U.S. starting focusing on their other advantages, research, education, development- which lead to increased IP and the need for protection to IP and protection for U.S. services. See IP being brought into the rounds.
o. Dispute Settlement under GATT 1947 

i. Relied primarily on diplomacy. Conducted under GATT Article XXII & XXIII.
ii. Under the old system, a Country would go to an offending County and claim they were suffering from ‘nullification or impairment.’ Then the GATT parties would investigate the claim. Create arbitration panels and hear both sides- decide whether there was a nullification or impairment, if yes- they would write a report and recommend the offending Country change their laws, or practices. But this report/decision would go to the entire GATT body, who would have to unanimously accept it. Obviously, the Country at fault, the offending Country- would vote to reject the report. 
iii. So, a new system with more structured rules needed to be put into place to remedy this issue.
p. WTO- (Maarakesh Agreement) ( Created at end of Uruguay Round 1994
i. Two Annexes within the agreement

1. Annex 1

a. Organized around three major agreements:
i. GATT 1994 (includes GATT 1947, and annexes)
1. Includes side agreements: anti dumping agreements, NTB agreements

ii. GATS (Trades and Services)

iii. TRIPS (IP)

2. Annex 2

a. Administers a fourth agreement: Dispute Settlement Understanding (DSU)
3. WTO Understanding on Rules & Procedures Govern the Settlement of Disputes.

4. DSB -Dispute Settlement Body, the counsel of Dispute Settlement Understanding.

5. In this NEW system, the decisions panel are adopted UNLESS there is consensus to reject them.

a. Contrast with old. Adopted ONLY IF all members accepted.

6. Compared to normal litigation this is a fast-paced process

ii. Note: The use of “Countries” should be taken to mean “Jurisdictions” since there are members of the WTO who are “Jurisdictions” and not “Countries” per se. Ex. Hong Kong is its own member, the EU is a collective member
Flow of Disputes
The Panel and Appellate Body Process

	60 Days
	Ask for Consultations (Art. 4)

	Other countries can join within 60, if no resolution within 60 days-request panel.

	By 2nd DSB Meeting
	Panel established by the DSB within the month (Art. 6)
3-5 (mostly 3) Panelists. Citizens on the panel cannot occur unless parties agree. If no agreement, director general of the WTO chooses the panel.


	During all stages (Art. 5)
Good offices, conciliation, or meditation 



	0-20 Days
	Terms of Reference (Art. 7)
 Composition (Art. 8)

	Note: a panel can be “composed” (i.e. panelists chosen) up to about 30 days after its “establishment” (i.e. after DSB’s decision to have a panel.)


	20 days (+10 if Director-General asked to pick panel)
	Panel examination

Normally 2 meetings with parties (Art. 12)
1 meeting with third parties for comment (Art. 10)

	Expert review group
(Art. 13, Appendix 4)

	
	Interim review stage

Descriptive part of report 
sent to parties for comment (Art. 15.1)
Interim report sent to parties for comment (Art. 15.2)

	Review meeting with panel upon request. (Art. 15.2)

	6 months from panel’s composition, 3 months if urgent (perishable goods 3 months)

under no circumstances beyond 9 months
	Panel report issued to parties

(Art. 12.8, Appendix 3 ¶ 12(j))


	…30 days for appellate report
Countries are allowed to comment before finalized draft.

	Up to 9 months from panel’s establishment
	Panel report issued to DSB

(Art. 12.9, Appendix 3 ¶ 12(k))


	Max 90 days

Appellate review
(Art. 16.4 & 17)

	60 days for panel report unless appealed…
Joining parties cannot appeal. If it is important they start own dispute.
	DSB adopts panel/appellate report(s) including any changes to panel report made by Appellate report

(Art. 16.1, 16.4, and 17.14)


	TOTAL FOR 

REPORT ADOPTION: 

Usually up to 9 months (no appeal), or 12 months (with appeal) from establishment of panel to adoption of report. (Art. 20).

	“Reasonable period of time” : determined by- Member proposes, DSB agrees: OR Parties in dispute agree: OR arbitrator (approx.. 15 months if by arbitrator)
	Implementation report losing part of proposed implementation within ‘reasonable period of time’
(Art. 21.3)

Test for reasonable period of time: 

1) Agreed by mutual agreement between parties; 
2) No Agreement, losing party can suggest a time to DSB- and DSB may agree to the suggested time; 
3) Arbitration can decide the reasonable period of time.


	Dispute over 

implementation with panel: 

proceedings possible, including referral to initial panel on implementation.
(Art. 15.2)

	Recourse to Article 21.5 if parties disagree about whether the losing parties suggested implementation is not sufficient for the winning party–the winning party can request a compliance panel (usually original panelists)
	In cases of non-implementation parties negotiate compensation pending full implementation (Art. 22.2)

	 90 days
Compensation intended to be granting of other concessions, not monetary compensation. Voluntary on part of losing party.

	No compliance no compensation? 
( suspension of concessions
	Retaliation
If no agreement on compensation, DSB authorizes retaliation pending full implementation (Art. 22)

	possibility of arbitration 

on level of suspension procedures and principles of retaliation
(Art. 22.6 and 22.7)

	30 days after “reasonable period of time” expires.
	Cross-retaliation: same sector, other sectors, other agreements (Art. 22.3)
	


iii. Recourse to 22.3- complaining party suspends concessions like raising tariffs against the losing party. Here, there is a certain process that must be followed:
1. Retaliate with SAME goods or services- then

2. Retaliate within the SAME AGREEMENT, but no longer need to be the same goods or services- then

3. Retaliate across WTO agreements (cross-retaliate).

iv. HYPO: Korea brings action against Brazil over Brazil’s regulation over steel exports to Korea. Korea manufactures a lot of steel, and so does Brazil. Now Korean steel hard to enter Brazil and WTO finds Brazil in wrong and Korea wins. Brazil cannot implement changes, and no compensations agreed upon. Korea can retaliate by: First, against steel imported from Brazil with tariffs, and if that does not work, Second, Korea can try and affect some other product; and Third, if that doesn’t work, Korea can try and affect some other agreement between the two countries. 
1. See other example on page 88 (European Communities ​–Regime for importation…)
v. Note about Cross retaliation: One of the things Cross Retaliation does is change the political dynamics in the losing country, by putting pressure on them to come into compliance. This is why it’s a remedy.

vi. Criticisms of this system: Arguments against retaliations is that there are against the spirit of the WTO and the deals that are reached. It can go against lowering tariffs and reaching open trade by furthering and undoing the trade agreements more. (see pg. 90). Also, there is nothing in the WTO to impose penalties of noncompliance. No punitive measures. So, countries can game the system by violating their obligations, going through a dispute process, making a change, and then reverting back to violating their obligations.

q. What Constitutes a basic dispute at the WTO?

i. GATT XXIII Nullification and Impairment (pg. 91).

1. Two Types of Cases: Violation cases & non violation cases.

a. Violation Cases: two parts

i. A Jx. is failing to carry out obligations (violations of obligations)

ii. And it is
 impeding a trade benefit of another Jx–the complaining party which the violating Jx has an agreement with 
b. Non-Violation Cases: One Part

i. You didn’t violate the obligations, but you’re still impeding a benefit to me of our agreement 

c. In both cases the complaining party has to say “My Jx benefits are nullified or impaired.”

ii. Violation Case Illustration: Pg. 92. United States – Taxes on Petroleum & Certain Imported Substances (GATT Panel adopted on June 17, 1987). U.S. levied a tax collected at U.S. refineries against domestic and foreign petroleum, 8.2cents on U.S. oil & 11.7 on imported oil. Canada, Mexico, and the EEC bring a dispute arguing that this tax by the U.S. violated Article III:2, first sentence of GATT (National Treatment). The U.S. did not deny that it violated national treatment, but argued that their tax did not amount to a “nullification or impairment” because the volume of imports did not change. Panel disagrees. Past disputes show that if a party violates an obligation within their agreement, there is a presumption that there is a nullification or impairment, and no cases have rebutted that presumption. Additionally, even if rebuttable, GATT protects the competitive relationship, not a countries import expectations. Nullification or impairment would be of the competitive relationship of export/import products.
1. Takeaways: 1) When a contracting party violates an obligation there is a presumption of nullification or impairment. 2) Nullification or impairment is to the competitive relationship, not export or import volume expectations.
iii. Non-Violation Case Illustration: pg. 96. EEC–Payments and Subsidies paid to Processors and Producers of Oilseeds & related Animal Feed Protein’s (GATT Panel adopted on January 25, 1990). U.S. and EEC had an agreement that there would be 0 tariffs on oil seeds. The EEC then gave subsidies to local producers of oil seeds. U.S. argued the subsidy nullified the benefit they expected to receive from their agreement to 0 tariffs. [EEC gave local producers a subsidy that equalized the prices between the EEC & U.S. systematically counteracting the U.S. prices]. EEC argues two things 1) Article II.1 allows for subsidies, and 2) didn’t impair bc the imports actually went up. Panel finds this was a non-violation cause bc EEC did not expressly violate their GATT obligations with these subsidies, but the U.S. protected benefit they expected was a non-change in their competitive relationship (cheaper ability to sell to EEC) and even if imports went up that does not show that they could have gone up more without the subsidies. 

1. Takeways: Even in cases where a party does not violate obligations, there could still be adverse impacts on their trade relationship to result in a nullification or impairment.

iv. For GATT XXIII, most disputes will be violation cases- but there can be some non. For TRIPS (IP Agreement) cannot be non violation cases. For GATT or GATS or Side Agreements can have both types of cases.

II. The International Law/Domestic Law Interface for Trade
a. Basic Overview into International Law

i. When a multi-lateral treaty is created, at the finish it is “open for signature” usually open for 5 years. Countries who sign during this time period are “signatories.” But signatories are not obligated, they sign their intent to abide, but is not yet bound. The signatories must return to their respective governments and get final approval, “deposit & instrument of ratification”- after this point if approved they become Parties to the treat and now are under its obligations. Countries who wish to enter the treaty after the 5 yr time period are not signatories but can become members through “accession”. 

ii. Public International Law (Norms)- obligations of behavior rather than “laws”- arise in two ways

1. Custom

a. Customary legal norms. EX. Vienna Convention expresses customary and appropriate rules for interpreting and applying treaties pg. 106

2. Treaty

a. Only bound if you are party to treaty. 

i. Vienne Formula: Signature + Ratification OR Accession.

b. Once a Country has obligations under a treaty they are considered a party to that treaty.
b. Vienna Convention [Principals of Interpretation and Status of Adopted Reports]
i. Accepted as statement of customary international law.

ii. Article 31

1. A treaty shall be interpreted in good faith and in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object & purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise in addition to the text, including its preamble & annexes:

a. Any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;
· Contemporaneous agreements
b. Any instrument which was made by one or more parties in connection with the conclusion of treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account together the context:

a. Any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;
· An agreement made subsequent to the treaty
· If parties come together and they don’t want to fully amend their treaty, they can make a supplemental agreement to a specific terms and its intention.

b. Any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;
c. Any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

iii. Article 32

1. Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty & the circumstances of its conclusion, in order to confirm the meaning resulting from the application of Article 31, or to determine the meaning of the interpretation according to Article 31:
· Includes the preparatory: “Travaux prepatoires” work of the treaty

· Like legislative history of the treaty

a. Leaves the meaning ambiguous or obscure or

b. Leads to a result which is manifestly absurd or unreasonable.
· Article 32: second level of interpretation (only utilized after 31 is not effective-if Article 31 doesn’t resolve an ambiguous word or the result of article 31 comes out to be absurd or unreasonable.

c. Case Illustration: Japan–Taxes on Alcoholic Beverages 
(WTO Appellate Report 1996). SEE DETAILS UNDER NATIONAL TREATMENT. HERE(OTHER ISSUES: Status of prior panel reports: Although reversing the Panel's finding that adopted GATT and WTO panel reports constitute subsequent practice under VCLT Art. 31(3)(b), the Appellate Body found, however, that such reports create “legitimate expectations” that should be taken into account where they are relevant to a dispute. 
1. Adoption of previous reports is NOT subsequent practice. Not a precedent system- reports only binding on the parties involved. Past reports can be considered and allowed to create expectations of the members for uniformity.
2. The GATT Acquis: Acquired meaning; cumulative wisdom under a treaty.

3. Creation of WTO included GATT 1947 and the acquis: the acquired meaning of the GATT 1947

d. The exclusive authority to adopt interpretation of a WTO agreement given to the ministerial conferences, with ¾ majority vote for that interpretation.
i. Ministerial Conference: meets every two years

ii. Under the Ministerial Conference is the General Counsel of the WTO: meets monthly

iii. Under the General Counsel is a GATT council, GATTs Council, TRIPS Council & DSB

e. Domestic Law

i. International trade law has to be translated into domestic law.

ii. TWO QUESTIONS:

1. How does a country become bound for its international obligations?

2. How does a country implement their international obligations?
iii. Depends on type of government: Unitary Gov. (Spain, Denmark, Japan)- Gov. represented by prime minister can bid the country to a treaty) vs. Divided Gov. (U.S., France)-legislature and executive are split and powers allocated across board.

iv. 3 issues with implementation

1. How International Obligations are transformed into domestic law

a. Issues concerning authority or competence of government actors within the state. Because more than one entity has power of international affairs, issues can arise with the shared overlapping & conflicting authority.

2. Effect of international agreements and decisions of international tribunals in the domestic legal order of states.

a. “some treaties have direct legal effect within the domestic legal order, where they do not need to be implemented in domestic law. Other types do however, and can only be implemented through domestic legislation.”

b. TWO KINDS OF TREATIES:

i. Self-Executing Treaties

1. Treaty which has direct effect in the international law without any domestic legislation

2. And obligation of your government to other governments, AND an obligation from government to its citizens.

3. CAN sue in domestic court on it.

ii. Non Self-Executing Treaties

1. Requires implementing legislation

2. In trade in the U.S. and EU all treaties in the trade area are non self executing and require legislation to implement.

a. “this agreement creates no cause of action separate from statutory law”

3. An obligation of your government to other governments, but NOT an obligation from government to its citizen.

4. CANNOT sue in domestic court on it.

3. Conflicting legal obligations- if there is a conflict that arises between domestic law and international trade law.

a. If domestic law is ambiguous but can be interpreted as consistent with international obligations ( triggers doctrine that ambiguous domestic law should be interpreted to meet the obligations of the international law. ( The charming betsy doctrine 1803 or 1806 SCOTUS Case established the doctrine.

v. United States Implementation
1. Executive- President’s power
a. To make treaties with “advice and consent” of senate
b. Appoints the USTR (United States Trade Representative)
c. Major groups that deals with trade agreements. 

i. See. Pg. 118 for how organized.
d. Actual implementation and enforcement of the government falls on the other departments
i. Major one being department of commerce 
1. But see pg. 117 and 119 for other departments
e. ALSO Independent Agencies: those that are not directly subject to presidential control
i. U.S. international trade commission ( MOST IMPORTANT
1. Works on dumping and countervailing duties and safeguard actions (not an accurate description says Prof. Hughes. Will come back to this.
a. Dumping Action: a claim that someone is selling a product into the US at less than cost of production or less than fair market price. 
i. Could be one company. OR all companies of one country
ii. Why would they do this? Company produces too much, and ships to just sell “at a loss”. So our law allows the domestic company to argue the dumping hurts them
b. Countervailing: counter a subsidy. Subsidies may be legal under WTO, but also may be legal for country to respond to them. Recommends a countervailing tariff to counter act effect of subsidy.
c. Safeguard measure: when someone isn’t necessarily dumping or has a subsidy, but is producing so much stuff so quickly, it hurts your domestic industry and you need protection for a small amount time to get a handle on the market.
i. Ex. Vietnam’s coffee production suppressing global coffee prices.
f. Executive Agreements v. Treaties
i. Trade agreements are also considered NOT treaties bc Congress jealously guarding their power over commerce with foreign nations.
ii. Executive Agreements the President can enter into without Congress’s (senates) advice or consent.
1. Ex. The moving of location of embassy to Israel, Jerusalem. Cultural exchange agreements- things that do not need a full-scale treaty.
g. Department of State issued a set of 8 factors that should be considered when deciding to move forward with treaty process or executive agreement

i. A. The extent to which the agreement involves commitments or risks affecting the nation as a whole
ii. B. whether the agreement is intended to affect State laws
iii. C. whether the agreement can be given effect without the enactment of subsequent legislation by the Congress
iv. D. Past U.S. practice as to similar agreements
v. E. The Preference of the Congress as to a particular type of agreement
vi. F. the degree of formality desired for an agreement
vii. G. the proposed duration of the agreement, the need for prompt conclusion of an agreement, and the desirability of concluding a routine or short term agreement, and 
viii. H. the general international practice as to similar agreements.
h. Presidential Power ( whether the President can do something that has not been officially sanctioned by congress, consider three possible sources:
i. Explicit power under Article II of Constitution
ii. Inherent Power
iii. Power delegated by Congress
2. Legislature- Congress through Commerce Clause
a. Article I, Section 8, of the Constitution vests power in Congress to regulate commerce with foreign nations.
b. Oversees the legislation relating to trade
3. Note the tension: senate wants everything to be a Treaty, vs. Congress wants to fall under commerce with foreign nations.

4. Fast Track Authority-Executive Legislative Agreements
a. Almost all WTO agreements and free trade agreements 
b. Congress grants president authority to negotiate the deal subject to congressional approval.
c. BUT Congress promises to have either a yes or no vote, and no changes.

5. Fast Track Authority Process
a. Notification by the President to intent to negotiate
b. Continuous and contemporaneous consultations with the key congressional committees
c. Notification of intent to conclude an agreement
d. Expedited congressional action by both the House and Senate, and a vote in both Houses on agreement in question, without amendment or reservations, within limited period usually 60 legislative days
6. Executive Agreements v. Executive Legislative Agreements
a. According to Prof. Hughes, Executive Agreements are more like smaller agreements like about where an embassy should be located that the president or state department handles with another country. An Executive Legislative Agreement as seen in the Fast Track Procedure, is bigger agreement that does not need Advice and Consent from the Senate Formally like a Treaty, but still has Congressional Oversight in some form.
b. Most trade agreements are Executive Legislative Agreements.
f. Case Illustration: United States v. Capps, Inc. (4th Cir. 1953). Secretary of State entered into an executive agreement with the Canadian government to protect American potato farmers, that basically required any imports from Canada to be used for seed only and not for table stock or consumption. A U.S. company had an agreement with a Canadian company for import of potatoes, the contract and the U.S. company acknowledged that the potatoes were to only be used for seed, but the U.S. company sold them to a grocery retailer and made no attempts to ensure they were not going to be sold for consumption. The U.S. sued the Co., for breach of K. Appellate court acknowledged a breach, but found for the Defendant Company, holding that the executive agreement was void because it was not authorized by Congress and contravened provisions of a statute dealing with the very matter. The power to regulate foreign commerce is in Congress’s hands and Congress enacted an Act that governed this sort of issue, allowing the President to investigate, and after investigation by proclamation impose quantitative limitations on articles… here there was no investigation or proclamation and thus the executive agreement was void. Secondly, President’s inherent powers does not extend to regulating foreign commerce, which is an exclusively congressional power.  (Think Jackson’s concurrence in Youngstown).
i. How do we subsidize the production of cattle? ( the growing of corn. Subsidizing the growing of corn subsidizes beef. How can you transport corn? As corn, as syrup, as alcohol, as cows ( Example of Subsidizing in secondary ways

g. Case Illustration: Dames & Moore v. Regan (SCOTUS 1981). Iranian hostage crisis- enormous Iranian assets in NY, Carter ordered Iranian Assets frozen and seized, to use as negotiating leverage to get the hostages released. Deal was reached- and then Carter executed executive orders to release blocked assets, had to set aside attachments, (claims) and suspended all claims by private parties against Iranian parties in American courts. Dames & Moore, had a claim against Iranian defendants and had gotten a judgement and were waiting to collect and seize the assets. So, their claim was not simply dismissed but their judgement was nullified, and told they would have to re-try in the Hague. President argues 5 basis of power for these executive actions: Express & Inherent of President, Narrowed: as to the ability to nullify and transfer assets president principally relied on IEEPA (pg. 127) (a delegated, express power from Congress. Gov. agued that this gives President power to Nullify and to Transfer frozen assets. Court agreed bc of the plain language of the statute “congressional grant of power” ( delegated power [Contrast to Capps- had the President followed the instructions and issued a proclamation, he wouldn’t be acting under his inherent powers of the President, he would be acting under an expressly delegated power.] Then secondary issue: the power to suspend the claims in American courts still remained. President relies on IEEPA, or alternatively his inherent powers. Courts says not delegated power in the language of the IEEPA or TWEA or Hostage Act. What about the president’s inherent powers? Can make a negative inference argument: That Congress has all these laws in situations like this and has never expressly said President can do this. Therefore, President does not have power to do this. OR, can make opposite argument( Congress has given different powers to the President in this area before, so even though Congress is silent to this specific issue, Congress’s grants of broad powers before shows they are approving of broad power of the President in this area. Long standing practice of President to make deals like this without advice and consent of senate (pg. 129, paragraph 2) They give an example about 80 mill. To China—why this example? BC they wanted to show 1) the biggest deal and or 2) the one to get Congress upset… (tensions between nations). Senate Committee’s express statement in support of this.
i. This case demonstrates the inherent power of the Presidency, as shown over historical acceptance by Congress.
ii. Note that although inherent power, it is still supported by Congressional acceptance via legislative history etc.

h. Case Illustration: Crosby v. National Foreign Trade Council. (Clash between federal power and state power.) Mass. Legislature adopted an Act that barred state entities from buying goods & services from any person identified on a “restrictive purchase” list of those doing business with Burma. Congress passed a statute imposing a set of mandatory & conditioned sanctions on Burma. Was the state’s law preempted by the federal statute? Holding: Yes. Reasoning: the state Burma law is an obstacle to the accomplishment of Congress’s full objectives under the federal act. Two Arguments: 1) state unconstitutionally infringed on the federal foreign affairs power violated Foreign Commerce Claus. Before 1996- the government could have argued this but Mass. Argues it wasn’t “foreign affairs” it was regulating citizen’s money…and you gov. can’t control how we spend our money. 2) preempted by the federal Act. After 1996 the government can bring this argument. Preemption: federal law preempts state law in two instances 1) When Congress intends the federal law to “occupy the field” or 2) Even if not attempted to occupy the field- if the state law is naturally preempted to the extent of any conflict with a federal statute. Occupy the field “this law is made to set nationwide standards…” State law conflicts when it is impossible for a private party to comply with both laws [state and federal]; and Where state law stands as an obstacle to accomplish and execute the full purpose and objectives of congress [federal law]. The State law frustrated the purpose of Congress’s Act. Holding this law valid, and not preempted- may cause other State’s to do the same thing ( taking away Congress/President’s chess pieces or ability to negotiate…President was suppose to measure how much in sanctions should be imposed. President was suppose to be the voice of the U.S.
i. Procurement agreements- biggest problem for federal systems. Issue being: are the government Contracts bound to the national treatment provision?
j. European Union
i. European Communities [EC] (historical predecessors of the EU)
1. 1952---ECSC- European Coal and Steel Community. First effort to create unified market, limited to coal and steel industry. 1957---EEC—European Economic Community. 1957--- Euratom. EU European Union- 1992. EEC survives within EU, but ECSC expired. After 1992, there is a document that refers to “EC” but this EC = European Commission. Not to be confused with the European Communities (EC0
2. How EU is split:
a. The EU 3 
i. European Commission
1. Equivalent of executive branch
2. When you negotiate with EU you deal with this branch
ii. Council of Europe
1. One vote for each country (Like Senate)
iii. European Parliament
iv. Proportional representation (Like House of Rep.)
3. Procedures: When there is legislation in the EU
a. Proposed by the commission
b. Approved by council
c. And voted on by parliament.
4. Who has competence in EU?

a. Competence in common commercial policy

i. Means the EU conducts trade discussions as a unit whole.

ii. “Individual member states bear some cost” as said in book- shared competence ( don’t need to worry about per. Prof. Hughes.

5. Two Principal forms of legislation in EU: Regulation and Directive. What are the differences?
a. 1: EU Regulations
i. In EU nomenclature a regulation is at the highest level. Equivalent to federal law in U.S., applies directly.
ii. Law is X.
b. 2: EU Directives
i. Not directed at citizens of EU, but the 26 member states. 
ii. The directive says you shall change your law to do X [end goal].
1. Does not apply directly to citizens.
2. Can be ambiguous and leave flexibility for each member state to decide how implementation in their member state will achieve the X, end law goal.

Two Core Principals of the trading systems

· Most Favored Nation (MFN)

· I will give no benefit (accommodation, advantage) to anyone that I do not give to you.

· National Treatment

· I will treat you (import/foreign) no less favorably than I treat my own (domestic)

· Would apply in a world where there were only 2 countries…
III. National Treatment –GATT Article III

a. “I will treat your citizens at least as well as I treat my nationals.”
b. Article III (“the fundamental purpose is to ensure equality of competitive conditions between imported and like domestic products”-Canada-certain measures concerning periodicals.)
i. Article III:1 cannot change internal (taxes, charges, regulations, requirements, laws), “so as to afford protection to domestic production”
1. General principal

ii. Article III:2, first sentence: internal (taxes and charges) not in excess as to “Like Products”
1. Prohibits internal fiscal measures that discriminate.
2. See Ad Article III:2 for what it means “as to afford protection to domestic production.”
iii. Article III:2, second sentence: internal (taxes and charges) as to paragraph 1
1. When we talk about Article III:2, second sentence, we really are analyzing Article III:1
iv. Article III: 4: “regulations, requirements, and laws” explicitly brought into 4, stated, with more straight forward national treatment principal.
1. Ex. Rule about “offering sale” vs “sale” ( offering for sale: advertisements.
2. Prohibits NON-fiscal measures that discriminate.
v. Article III:8 (a)–(b)( exceptions to National Treatment

c. Analysis Article III:2 (Is a tax measure in conformity with National Treatment?)

i. Article III:2, First Sentence must determine whether:

1. The taxed imported and domestic products are “Like Products”; and

a. Construe narrowly, case-by-case and look to following factors:

i. The product’s end use in given market

ii. Consumers’ tastes and habits, when change from country to country;

iii. The products properties, nature & quality.

2. Whether the taxes applied to the imported products are “in excess of” those applied to the domestic products.

a. Even the smallest amount of “excess” is too much. The prohibition of discrimination taxes in Article III:2, first sentence, is not conditional on a ‘trade effects test’ nor is it qualified by a de minimis standard.

3. If the imported & Domestic Products are like, and the imported product is being taxed in excess of the domestic product, the tax measure is inconsistent with Article III:2, first sentence.

ii. If the imported or domestic products are not “like products” for the narrow purpose under Article III:2, first sentence, they may still fall into a broader category of “directly competitive or substitutable products” triggering an Article III:2, second sentence analysis.

iii. Article III:2, Second Sentence (read with Ad Article III:2 & incorporate Article III:1): Three separate issues must be addressed to determine whether an internal tax measure is inconsistent with Article III:2, second sentence.

1. The imported products and the domestic products are “directly competitive or substitutable products” which are in competition with each other; (See Ad Article III:2)
a. Look at physical characteristics, common end-uses, tariff classifications, and the market place including elasticity of substitution.

2. The domestic competitive or substitutable imported and domestic products are “not similarly taxed”; and
a. Not similarly taxed does not mean “in excess of,” rather it can be in excess.

b. Test: Has to be more than de minimis (too trivial or minor to merit consideration, especially in law.)
3. The dissimilar taxation of the directly competitive or substitutable imported domestic products is “applied . . .  so as to afford protection to domestic production.”

a. Do not consider intent. Rather, look at how the measure was “applied” -the effect and application, considering the “design, architecture & revealing structure of a measure.”
i. “the very magnitude of the difference” is looked at “and if the tax is found to favor domestic products”

b. If there is a big difference, there seems to be a presumption of protection.
d. Case Illustration: Japan–Taxes on Alcoholic Beverages 
(WTO Appellate Report 1996). Measure at issue: Japanese Liquor Tax Law that established a system of internal taxes applicable to all liquors at different tax rates depending on which category they fell within. The tax law at issue taxed shochu at a lower rate than the other products. Product at issue: Vodka and other alcoholic beverages such as liqueurs, gin, genever, rum, whisky and brandy, and domestic shochu. SUMMARY OF KEY PANEL/AB FINDINGS : (1) GATT Art. III:2 (national treatment – taxes and charges), first sentence (like products): The Appellate Body upheld the Panel's finding that vodka was taxed in excess of shochu, in violation of Art. III:2, first sentence, accepting the Panel's interpretation that Art. III:2, first sentence requires an examination of the conformity of an internal tax measures by determining two elements: (i) whether the taxed imported and domestic products are like; and (ii) whether the taxes applied to the imported products are in excess of those applied to the like domestic products. 
i. Figuring out “like” domestic products is necessary for the analysis

1. Should be construed narrowly.

2. “like” in “like” products does not mean the same here in III:2 as it does in other GATT provisions. 

3. LIKE PRODUCT factors are from Report of working part, from border Tax adjustments, adopted by Contracting Parties in 1970, under GATT: Why can this 1970 agreement be utilized to give meaning to the terms? 1) concurrent agreement of the parties at time treaties was done, and any subsequent agreement of the parties as to the meaning of the terms—can be used to give meaning to interpretation. 2) GATT aqui – the acquired meaning was brought into the WTO.
a. FACTORS: “Product’s end-uses in a given market; consumer’s tastes and habits which change from country to country; the product’s properties, nature & quality.”

ii. (2) GATT Art. III:2 (national treatment – taxes and charge), second sentence (directly competitive or substitutable products): The Appellate Body upheld the Panel's finding that shochu and whisky, brandy, rum, gin, genever, and liqueurs were not similarly taxed so as to afford protection to domestic production, in violation of Art. III:2, second sentence. Modifying some of the Panel's reasoning, the Appellate Body clarified three separate issues that must be addressed to determine whether a certain measure is inconsistent with Art. III:2, second sentence: (i) whether imported and domestic products are directly competitive or substitutable products; (ii) whether the directly competitive or substitutable imported and domestic products are not similarly taxed; and (iii) whether the dissimilar taxation of the directly competitive or substitutable imported and domestic products is applied so as to afford protection to domestic production. 
iii. (3) GATT Art. III:1 (national treatment – general principles): The Appellate Body agreed with the Panel that Art. III:1, as a provision containing general principles, informs the rest of Art. III, and further elaborated that, because of the textual differences in the two sentences, Art. III:1 informs the first and second sentences of Art. III:2 in different ways. OTHER ISSUES: Status of prior panel reports: Although reversing the Panel's finding that adopted GATT and WTO panel reports constitute subsequent practice under VCLT Art. 31(3)(b), the Appellate Body found, however, that such reports create “legitimate expectations” that should be taken into account where they are relevant to a dispute. 
e. Class notes following Japanese Alcohol Sochu case:
i. References Article 31 of Vienna Convention- allows us to utilize the “context” of the treaty, to understand the terms of a treaty- so cannot understand Article III:2 without understanding III:1

ii. “as to afford domestic protection” is not within Article III:2, first sentence instead they say “in excess.” This omission of Article III:1, is telling. It does not need to be done to “afford protection of domestic protection” in order to violate Article III:2, first sentence. Article III:2, first sentence only needs to be “in excess” to be violated.

iii. “directly competitive or substitutable”?
1. Example: pasta and rice. Not like products, but are substitutable... if you raise prices for pasta, rice sales will increase.
2. Example: Beer and Wine. 

3. To test for substitutability: how high does one have to go, to cause the consumer to switch to the other? Think about this flexibly: at some level all food is substitutable.

4. Elasticity of substitution
a. Brown rice and white rice substitutability is highly elastic…demand between them is highly elastic.

b. Colgate and Crest toothpaste, if you raise the price a little on one, people will quickly buy the other.

iv. That the application of the difference “affords protection to domestic production.”

1. Cannot be based on intent? Why did they hold this? Bc it would prevent legislatures to simply avoid ‘intent’ to enter the legislative history of measures and laws.
f. Case Illustration: Canada – Certain Measures Concerning Periodicals (WTO App. Report 1997) pg.172 [A.K.A the Sports Illustrated Case] MEASURE AND PRODUCT AT ISSUE : Measure at issue: (i) Tariff Code 9958, which prohibited the importation into Canada of any periodical that was a “special edition”; (ii) the Excise Tax Act, which imposed, in respect of each split-run edition of a periodical, a tax equal to 80 per cent of the value of all the advertisements contained in the split-run edition; and (iii) the postal rate scheme under which different postal rates were applied to domestic and foreign periodicals. Product at issue: Imported periodicals (from the United States) and domestic periodicals. SUMMARY OF KEY PANEL/AB FINDINGS: 
i. (1) GATT Art. XI (prohibition on quantitative restrictions) and Art. XX(d) (exceptions – necessary to secure compliance with laws): The Panel found that Tariff Code 9958, which prohibited the importation of certain periodicals, violated Art. XI, and was not justified under Art. XX(d) because it could not be regarded as a measure to secure compliance with Canada's Income Tax Act. 
1. Canada’s first argument was GATT Article XI & GATT XX(d):
a. Quotas are prohibited under XI, but there are exceptions in XX and (d) is the exception when its “necessary to ensure compliance with laws…”. 

i. Implementation of quotas, in the old GATT were taken out. 

ii. Everything now was through Tariffs- so if you want less, you implement a tariff.
2. Panel found that it violated XI and it was NOT justified under XX(d) and Canada did not appeal this finding.
ii. (2) GATT Art. III: 2, first and second sentences (national treatment – taxes and charges):   (Art. III:2, first sentence). [Because of the quotas, the panel could not compare import goods to domestic goods which is necessary for like product analysis. Instead they conjured up a hypothetical. The appellate body took issue with this holding: that without a comparison of imports & domestic goods in order to determine whether “like” products were involved, it was not possible to find a violation of Article III:2, first sentence.] The Appellate Body concluded that the Excise Tax Act was inconsistent with Art. III:2, second sentence because (i) imported split-run periodicals were “directly competitive or substitutable” with domestic non-split-run periodicals; (ii) imported and domestic products were not similarly taxed; and (iii) the tax was applied so as to afford protection to domestic products. 
1. Canada’s second argument: Article III:2 First & Second Sentence – they are argue the excise tax does not “indirectly” affect imported products.

a. Refers back to Japan– Alcohol- the trade effects do not need to be measured to show they violate Article III.

b. Article III:2, first sentence uses “directly and indirectly” in two different contexts: one in relation to the application of a tax to imported produces & the other in relation to the application of a tax to like domestic products.

c. Panel’s reversed: cannot determine “like” products bc cannot compare. So goes to second sentence. 
i. (1) Are they “directly competitive or substitutable?” Yes. Even though Canada argues that they cannot be bc they are within different markets, and serve different end uses depending on the readers. “Our conclusion that imported split-run periodicals and domestic non-split run periodicals are directly competitive does not mean that ALL periodicals belong to the same relevant market, whatever their editorial content. A periodical containing mainly current news is not directly competitive or substitutable with a periodical directed to gardening, chess, sports, music, or cuisine. But newsmagazines, like TIME, TIME Canada, and MacLean’s are directly competitive & substitutable in spite of the “Canadian” content of MacLean’s. The competitive relations is even closer in the case of more specialized magazines, like Pulp & Paper as compared to Pulp & Paper Canada, two trade magazines presented to the Panel by the U.S.”
ii. (2) Are they not similarly taxed? Yes. The split run periodicals taxed ~80% of the value of all advertisements in them. Vs. Non-split run not subject to the excise tax. Under Japan-Alcohol, there is “dissimilar taxation” and it is far above the “de minimus” threshold text… “the magnitude of this tax is sufficient to prevent the production & sale of split run periodicals in Canada.”
iii. (3) So as to afford protection? Yes. The magnitude of the dissimilar taxation is probative. Additionally, the design appears to indicate it was implemented to afford protection see Minister of Canadian Heritage’s worlds “we must protect ourselves against split-run coming from foreign countries…in particular, from the U.S.” Additionally, the application of the tax caused Sports Illustrated to move its production from Canada Market back to the U.S. & even Canadian owned split run ceased production of its U.S. edition as consequences.
iii. (3) GATT Art. III: 4 (national treatment – domestic laws and regulations) and III:8(b) (national treatment – subsidies exception): The Panel found that the application of discriminatory postal rates for domestic and imported periodicals under Canada's postal rate scheme violated Art. III:4. The Appellate Body reversed the Panel's further finding that this postal scheme, however, was justified under Art. III:8(b), on the ground that the kinds of measures covered by Art. III:8(b), and thus exempt from the obligations of Art. III, are “only the payment of subsidies which involves the expenditure of revenue by a government”. Under Canada's postal rate scheme at issue, however, no subsidy payments were made to private entities, and certain companies simply received a reduction in postal rates. 
1. Under III:8(b) subsidies can be paid exclusively to domestic producers. Both Canada and U.S. Agree the postal rates were subsidies, but U.S. argued they were paid from one government entity to another, Canadian heritage to Canada Post. So, this payment is not paid exclusively to domestic producers and that Canada Post gave a deal with Canadian magazines pursuit to a deal between the two entities MOA to implement PAP (where Canada Heritage would determine the eligibility requirements, and Post would implement the rates to those who qualified.)
2. To interpret Article III and the tension between III:2 and III:8(b) ( Use of the Havana Charter (the organization that was going to implement the GATT, that Congress refused to ratify back in 1940s)

a. Looks to see the purpose behind drafting 8(b)

3. Yes, Canada is also violation Article III:2, by giving the postal rate reductions to Canadian magazines, through funded postal rates paid by government to Canada Post, and this was a violation of the III:8. 

4. Why could Canada give direct subsidies, but not indirectly to government entities to disperse?

a. Public policy: Indirect stuff hides and can be mischievous- hiding it from Contracting Parties and Canadian voters- so when the next election comes, people can say “why are you writing a check to a certain magazine?” direct subsidies are preferable bc they force the political system to confront what they are doing.

g. Class Notes following Canada Sports Illustrated Case

i. What is a split-run edition? – an American Magazine sold in Canada, with Canadian advertisements.
1. There is no market for sports illustrated Canada bc there are Canadian professional teams primarily in US leagues. But these Canadian teams in US leagues, creates a readership in Canada for this US based magazine. You realize you need advertisement funds in Canada
ii. Subsidies: Including payments to producers derived from proceeds from taxes applied constantly with article. Can take an internal tax levied equally on everyone, and can create a subsidy with that money and give to producers domestically.
iii. Findings & Conclusions pg. 179

1. Upholds the panel’s findings and conclusions on the applicability of the GATT 1994 to Part V.1 of the Excise Tax Act;

2. Reverses the Panel’s findings & conclusions on part V:1 of the Excise Tax Act relation to “like products” within the context of Article III:2, first sentence, thereby reversing the Panel’s conclusions on Article III:2. First sentence, of GATT 1994;

3. Modifies the Panel’s findings and conclusions on Article III:2 of GATT 1994, by concluding that Part V.1 of the Excise Tax Act is inconsistent with Canada’s obligations under Article III:2, second sentence, of the GATT 1994; and

4. Reverses the Panel’s findings and conclusions that the maintenance by Canada post of the “funded” postal rates scheme is justified by Article III:8(b) of the GATT 1994, and concludes that the “funded” postal rates scheme is not justified by Article III:8(b) of the GATT 1994.
h. Analysis Article III:4 (Is a law or regulation in conformity with National Treatment?)

i. Does not apply only to laws, regulations, and requirements which are concerned with the actual conditions of sale, transportation, etc., of a commodity. Rather, interpreted broadly to apply to any laws or regulations concerning the conditions of competition, such as credit terms between domestic and foreign goods. Also, Article III:4 requires equal conditions of competition once foreign goods have been cleared through customs. (Italy)
1. Violation of III:4 requires “the conditions of competition be altered”- three elements be satisfied: (Korea-Beef)

a. The imported and domestic products must be like products
b. The measure in question must be a law, regulation, or requirement affecting their internal sale, offering for sale, purchase, transportation, distribution, or use; and
c. The imported goods must be accorded treatment that is no “less favorable” than the treatment accorded to domestic products
i. Case Illustration: Italian Tractors. Pg. 180. Italian Discrimination Against Imported Agricultural Machinery. (GATT Report of the Panel adopted Oct. 1958 (Pre-WTO) Under GATT 1942). Italy established a fund that would grant special credit terms for the purchase of Italian agricultural machines- loans were given out to aid in purchasing agricultural machinery at favorable terms so long as your purchased domestic machines, but if you bought foreign machines the loans were not as favorable. The UK (before joined EEC) brought a dispute under old GATT system and claimed Italy violated Article III:4. Since the credit facilities under Italy law were not available to purchasers of foreign imported tractors and etc, it violated national treatment. Italy cannot argue III:8 bc these were not subsidies to the producers but the PURCHASERS of the Italian tractors. Italy argued III:4 was intended to apply only to laws that related to laws & regulations directly related to the conditions of sale, purchase, etc. Panel rejects this, it would be unnecessary then to have included III:8 (b) and other provisions of the GATT, rather the drafters intended to provide equal conditions of competition once goods crossed customs. There are other avenues Italy can take to foster its economic development that do not violate GATT provisions.
i. Think about Transparency of Italian voters as a reason why they wanted to provide credit breaks to purchasers/farmers and not to the manufacturers/producers.
j. So, the Canada Split Run Case and the Italian Tractor case tries to draw the line between Article III: 2 and the tension of Article III:8(b).
k. Case Illustration: Korea- Measures Affecting Imports of Fresh, Chilled, and Frozen Beef (Report of Appellate Body, Adopted Dec. 2000) pg. 183. MEASURE AND PRODUCT AT ISSUE: Measure at issue: (i) Korea's measures affecting the importation, distribution and sale of beef, (ii) Korea's “dual retail system” for sale of domestic imported beef), and (iii) Korea's agricultural domestic support programmes. Product at issue: Beef imports from Australia and the United States. SUMMARY OF KEY PANEL/AB FINDINGS. (1) & (4) omitted.
i. (2) GATT Art. III:4 (national treatment – domestic laws and regulations): The Appellate Body agreed with the Panel's ultimate conclusion that Korea's dual retail system (requiring imported beef to be sold in separate stores) accorded “less favourable” treatment to imported beef than to like domestic beef. According to the Appellate Body, the dual retail system virtually cut off imported beef from access to the “normal” distribution outlets for beef, which modified the conditions of competition for imported beef. In this connection, the Appellate Body said that formally different treatment of imported and domestic products is not necessarily “less favourable” for imports within the meaning of Art. III:4.
1. Panel found any system violated national treatment if it was based exclusively on the origin of the goods. Appellate reversed. Separate systems may still be equal, must judge conditions of competition.
a. Ex: of separate but equal; healthy safety system that requires fruits and veggies inspected for worms when picked. Cannot imply to imports bc not picked in country- so you have to inspect imported fruit and veggies at retailer.
2. Violation of III:4 requires three elements be satisfied:

a. The imported and domestic products must be like products;
i. Yes.
b. The measure in question must be a law, regulation, or requirement affecting their internal sale, offering for sale, purchase, transportation, distribution, or use; and
i. Does this dual retail system adversely affect the conditions of competition?
1. In 1988 Korea imported beef, and had a unitary system. Two years later implemented dual system, and gave retailers the choice: 1) sell only domestic and renounce imported beef, or 2) stop selling domestic and sell imported beef. Generally all chose (1). The measure imposed shut off in affect, 9/10th of imported beef distribution system. 
c. The imported goods must be accorded treatment that is no “less favorable” than the treatment accorded to domestic products
i. Korea argues this is private choice, not implemented by government. Appellate body says the choice was imposed by the law passed in Korea. “Any element of private choice does not relieve Korea of responsibility under GATT 1994 for the resulting establishment of competitive conditions less favorable for the imported beef.”
ii. (3) (GATT Art. XX(d) (exceptions – necessary to secure compliance with laws): Further, the Appellate Body upheld the Panel's finding that the dual retail system was not justified as a measure necessary to secure compliance with Korea's Unfair Competition Act because the dual retail system was not “necessary” within the meaning of Art. XX(d). “Necessary” requires the weighing and balancing of regulations of factors such as the contribution made by the measure to the enforcement of the law or regulation at issue, the relative importance of the common interests or values protected and the impact of the law on trade. The Appellate Body agreed with the Panel that Korea failed to demonstrate that it could not achieve its desired level of enforcement using alternative measures. 
1. “Article XX: Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures:
a. (d) necessary to secure compliance with laws and regulations which are not inconsistent with the provisions of this Agreement, including those relating to customs enforcement, the enforcement of monopolies operated under paragraph 4 of Article II and Article XVII, the protection of patents, trademarks, and copyrights, and the prevention of deceptive practices;
2. ANALYSIS Article XX(d): “A member who invokes Article XX(d) as a justification has the burden of demonstrating that with two elements.” Elements:
a. The measure must be designed to secure compliance with laws or regulations that are not themselves inconsistent with some provision of the GATT 1994
b. The measure must be necessary to secure such compliance
c. NOTE: Whenever something is labeled an exception in the GATT: (1) Subject to narrow interpretation; & (2) Party claiming exception has the burden of proving it.
3. Korea argues that this article allows them to adopt exceptions to GATT obligations, to prevent deceptive practices ie. Fraudulent Misrepresentation of the Beef. The Law seeking enforcement “Uniform Competition Act” which is being violated due to misrepresentation of beef by retailers to consumers. This separation is reducing this misrepresentation.
a. Is the dual retail system necessary to secure compliance on Korean laws?
i. How to interpret necessary: Vienna convention- plain meaning of the word, in the context of the use of the word. Looks at the plain meaning: indisputable, required, looks at other options: convenient, suitable. “[t]his word must be considered in the connection in which it is used, as it is a word susceptible of various meanings. It may import absolute physical necessity or inevitability, or it may import that which is only convenient, useful, appropriate, suitable, proper, or conclusive to the end sought. It is an adjective expressing degrees, and may express mere convenience or that which is indispensable or an absolute physical necessity.”  This word falls on a continuum. How necessary something is will depend on what the law is trying to do. The more vital or important those common interests or values are, the easier it would be to accept as “necessary” a measure designed as an enforcement instrument.
1. Ex. When France says we will not accept anything with asbestos, necessary to protect public health. ( this is an important interest and value so the panel is likely to give France a wide berth of how “necessary” that law is.
2. Vs. here the Australian/US beef vs. the Korean Beef, no health issues like the France example, so really protecting consumer about prices… so not as “necessary” as other possible examples. So, gets a narrower meaning of “necessary.”
b. Necessary = “the weighing and balancing process we have outlined above is comprehended in the determination of whether a WTO-consistent alternative measure which the Member concerned could “reasonably be expected to employ” is available, or whether a less WTO-inconsistent measure is “reasonably available.”

i. Here ask, necessary for what? Korea has to prove in order to show the law is necessary must show no alternative measure consistent or more consistent with GATT obligations is reasonably available.
1. Korea is not implementing this dual system in restaurants…and 45% of the beef market is sold in restaurants that still has misrepresentation. Korea has other inspection measures that could be used to keep enforcement of the Unfair Competition Act and would be within the obligations of the GATT.
l. Takeaways National Treatment under ARTICLE III

i. Can a country provide less favorable treatment of some goods, but balance it out with more favorable treatment of others? No. See pg. 190 Question 1, ¶2
ii. “Differences in treatment for imports and domestic producers are not conclusively in violation of III:4, but the WTO member applying differential treatment has the burden of showing that the “no less favorable” standard is satisfied.”
iii. With like products (Japan-Alcohol), you cannot have any differentiation with domestic taxation
iv. Directly competitive products, are products where you must ensure there is no advantage to domestic production, created by differential internal taxes or regulations
v. Subsidies exception (Canada and Italy) interpreted narrowly, got to write check to the producer not indirect. Additionally, Korea -Beef shows how to interpret “necessary” under exceptions.
IV. Most Favored Nation Clause –GATT Article I

a. No other country will be favored more than you. OR no duty or custom will be imposed on the country higher than others regarding goods of the same kind.
i. MFN: WTO requires that a WTO members must give equal treatment concerning trade advantages to all other members; No WTO member can discriminate favor of or against any other WTO member(s)
ii. Any trade advantage to any WTO member, must give same advantage of like products to other WTO members, immediately and unconditionally
iii. HYPO: WTO Members- India, Brazil, Ecuador & Non WTO Member-Ethiopia. If India gives deal to Brazil on Coffee, it must give same deal to all members, but not Ethiopia. If India gives to Ethiopia a deal re coffee, it must give same deal to all members, so long as the benefit to Ethiopia is better than the deals to the members. Whatever deal you give to any other country, you must give that same deal to WTO members immediately and unconditionally.
iv. Also need to apply MFN to all rules that are internal under Article III- BUT this only applies to like products
1. HYPO: What if India said: Arabica Coffee 2%, Robusta Coffee 10%. Brazil only exports Robusta, and Ecuador only exports arabica…so these “like” products according to Brazil, NOT like products to Ecuador…this is an example of a “like products” issue in the context of MFN. Bananas 1% and Plantains 5%- are they like products? So, need to understand what is considered “like products.”
b. Case Illustration: Treatment by Germany of Imports of Sardines (Report of GATT Panel (1952)). Pg. 154. The German Measure: Plichardus- 18% total import duty; Harengus -26% total import duty; and Sprat -31% total import duty. A commitment was made, not in terms of the multi-lateral obligations of the GATT, like MFN, but diplomatic notes between two countries. Germany Assured no higher tariffs on sprat and herring, as sardines. ( in 1925 and 1927, giving rise to Norway’s expectation that Germany would maintain its equal treatment of their fish. Post-War 1951 Germany makes the change with the above set out measures. (Think about the economy of post war Germany. Also think about the fact that these commitments were made nearly 30 yrs prior- however, they were reaffirmed in negotiations in ‘47). Norway argues that all the types of fish are “like products” and since the herring and sprat, is given different tariff higher tariff and tax, and the other is not- it’s a violation of MFN. The Panel did not find it necessary to define like products. Instead, look at the parties treatment and express terms in their agreement: Did the parties agree they were like products? No. Prior negotiations of the parties show Germany treated them as separate products. No one including Norway treated these products as like products. Norway tried in the negotiations and failed to get these herrings and sprats treated as sardines for marketing reasons, but failed. So, it doesn’t look like this was an agreement as to like products, but a special agreement between Norway and Germany to treat them as “like products.” Germany did not violate MFN.
i. BUT, Did Germany still nullify or impair? 
1. This is a NON VIOLATION NULLIFICATION AND IMPAIRMENT CLAIM.
2. Germany did not violate their obligations under the GATT, but their behavior with these measures still nullified or impaired the expectation and trade advantage promised Norway expected. Norway relied on assurances, and could not reasonably, or had reason to assume at negotiations that Germany would not treat them less favorably in preparations of the same family- or that this treatment would be modified by unilateral action of the German Government. Panel was influenced by the following facts:
a. The products of the various verities are closely related they are considered competitive
b. Both parties agreed to the questions of equality of treatment as discussed during negotiations
c. It is reasonable to assume Norway-took into account advantages of the continuation of the equal treatment at time of negotiations.
Exam Question: in these MFN cases, robust set of factors as to whether two products are like products. Where in this case, how did the two countries behave when their negotiated? There is a whole variety of other factors to consider whether MFN.

· What would this dispute have come out if all the other factors from the following cases was used in this Germany Sardines case?

· In studying apply the factors discussed in cases below to the Germany Sardines Case.

c. How to measure Tariffs:

i. Per unit
1. Ex. 25 cents per pair of shoes.
ii. Ad valorem: according to value
1. Tell me the value at time it comes to country and I will charge a percentage of that.
2. Why Ad Valorem on sardines and not shoes?
a. Because some things are not easily measured, if we think about the way certain products are packaged, by weight, by unit that various package to package, brand to brand.
b. Ex. Cookies. Would you want ad valorem or per unit? Per unit is a problem bc of how they are packaged…(some have 50, some have 20, some by weight) like Cookies, Sardines are packaged differently.
c. So counting issues- based on counting or value. If packaged differently then harder per unit.
iii. Also can do a hybrid of the above two.
d. Determining “like” products in MFN cases- principal criterion is tariff classification. If two products are classified under the same tariff line, they are ‘like’ products. But then inconsistent note from class saying MFN determination of like products does not depend on the Tariff classifications…
i. Tariff Classification is complicated. See Harmonized Tariff Schedule of the United States. There are tons of subheadings for a different products. The Tariff schedule is a classification of goods requiring constant revision, a classification by which a WTO member agrees to be bound.
e. Case Illustration: Japan-Tariff on Imports of Spruce, Pine, Fir, Dimension Lumber (Panel Report (1989)) Handout. Canada request panel and complains that Japan’s 8% tariff to SPF imports violates MFN. [SPF Lumber (Spruce Pine and Fur)]. Canada argues the SPF lumber and dimension Lumber are like products, and Japan does not impost a duty on other dimension wood. What is dimension lumber?- lumber you use for construction, building houses- 2x4s. Standardized woods products, where wood supports and cross beams where interchangeable with one another to help construction. Lumber grading rules Japan adopted the North American Standards post WWII, due to the devastation of the War. Variation in the species did not matter in the grading and was used interchangeably, bc in the actual use of these lumber it doesn’t matter the difference. What was Japan’s duty initially before April 1, 1962? 15% duty, on processed planed lumber (smoothed down lumber). April 1, 1962 Changed tariff system, by categorizing by species- Genus: Pinus, Abies, and Picea; And: “other.” But at this time does not change the tariff (similar to what Germany did, sub divided but didn’t change AT THE TIME). Then changed the Tariff and adopt 8% for one group, and 0 for others some time later. Canada complains bc their 2x4 category dimension lumber falls into the 8% tariff category, and US lumber tends to fall in the 0 tariff category (due to the changes in forests based on the geography of Canada and US). Canada is arguing for a “like product” that does not exist in Japan’s tariff categories- but in Canada’s view their product is a “like product.” Canada’s Argument Canada does not care about Japans tariff schedule, the reality is in the home building business, this standardized product is used to build house, and it doesn’t matter what the species it- this dimension lumber is standardized in this industrialized construction industry. And the Canadian wood is like product to the United States wood, but US gets a better tariff. Canada is arguing de facto- bc Japanese law is not saying “US gets 0%, and Canada gets 8%” here, Canada is saying Japan’s separation of products was done in a way that Canada’s products were discriminated against, compared to US and that’s not fair. Canada supports its argument by pointing to Coffee Case-“…the present case the product attracting the higher tariff create was the one which constituted the larger share of exports of the complaining party.” Japan says: They introduced the species division bc they did not have a domestic industry to protect. When it comes to hemlock, fir, and red cedar, the domestic industry didn’t need to be protected since the forest completed. No reason NOT to take tariff to 0 there. But where there was still a forestry industry, they maintained the tariff. Liberalizing the market by protecting domestic producers they still had, and that just happened to be the species from Canada. Also points other countries that use specie distinction.
i. Are dimension lumber like products?
1. Factors to consider for “likeness”
a. Look to negotiations of the parties (German Sardine Case)
b. Practices of other contracting parties (Japan Lumber)
c. The physical origin and properties of product (Japan Lumber)
d. Treatment of the products in internal regulations by importing party (Japan Lumber)
e. End use of the product (Japan Lumber)
f. Consumer perceptions (Japan Lumber)
ii. What did the Panel Find? Pg. 8, paragraph 5.9 ( Canada is correct that the Article I analysis of “like products”, must look beyond the tariff classification. The complaining party bears the burden of “establishing that such tariff arrangement has been diverted from its normal purpose so as to become a means of discrimination to international trade.” (5.10). Panel not convinced the 2x4 is a like product. 
iii. Pg. 8 paragraph 5.12
iv. Pg. 8 paragraph 5.14
1. Canada cannot convince the product is 2x4s
Hughes thinks that had the Canadians had better representation they may have been able to argue that 2x4s are the product and are like products. 

Ex. Screws. There are two types of screws: flat head and non flat head. In the commercial construction industry it does not matter what type of screw there is as long as the screw is strong, and each is of equal strength – so Hughes would have suggested an expert in the industry testify to the use of the two products equally- in support of finding they are “like products.”

f. Case Illustration: Spain-Tariff Treatment of Unroasted Coffee (Panel Report (1981) Pre WTO) Handout. Prior to 1979- 25 per cent ad valorem to imports of unroasted coffee into Spain. At 1979- Spain divided the tariff categories (imposed tax ad valorem) -Columbian Mild-0%, Other Mild- 0%, Unwashed Arbica-7%, Robusta-7%, Other -7%. Is Spain Bound? Pg. 1, paragraph 2.4- Spain Unbound. Spain does not grow coffee, so no domestic market to protect. (Unlike Japan in Lumber). 
i. Question: If you were the advisor to Spanish dictator, and they said they have the same tariff on unroasted and roasted coffee, you should tell them they should have a lower tariff on Unroasted coffee than roasted coffee…bc then people can roast coffee in Spain and create jobs.
1. an economist looks at the systems as good: moving down. And Spain has no coffee production to protect. Lower tariff on unroasted, vs. roasted to promote roasting in 
ii. Why is Brazil unhappy? Brazil mainly exports Arabica and Robusta- so in practice it affects them in practice. And no other contracting party classified like this.
iii. Two reasoning steps to make:
1. all are like products?; and
2. even though this doesn’t specify discrimination expressly on a country by origin, it is a de facto discrimination against a country?
iv. Paragraph 4.4 of Spain Coffee decision same as 5.9 of Japan-SPF decision. Obligation as WTO Panel of GATT decides independently what like products are. 
v. Spain argues Oraganoleptic differences make it not like- similar to Japan’s argument about consumer preference in wood species. Spain had also said that the reason for differences in coffee that were organoleptic differences resulting from geographical factors…really close to de jure discrimination based on origin. 
vi. Panel finding: Unroasted coffee was mainly sold in the form of blends. (combing various types of coffee) AND that coffee in its end-use was considered universally as a “well-defined and single product intended for drinking.” Basically coffee is coffee. Note that if this one today- it may not be agreed that “coffee is coffee.” 
g. What are some of the difference between the Spain Coffee case and the Japan SPF Case?
i. ONE
1. In Spain case that Brazil’s exports were almost entirely the discriminated categories making the de facto discrimination clearer Vs. the Japan case the Canada exports were only a “considerable part” of the imports into Japan and less clear de facto discrimination. So, it must be like almost ALL countries exports discriminated against to be de facto
ii. TWO
1. Canada to prevail more so than Brazil…I send different trees to Japan bc my climate won’t allow the other species that US can grow… where in Brazil can grow other types of coffee. So, Canada can’t really change the trees it can grow…
iii. THREE
1. Japan came up with a good reason- post war economy and local forest industry to protect, and eliminating tariffs on industry that does not need protection. Spain does not have a comparative narrative bc not growing coffee.
2. Also: implicitly the Panel could have recognized discrimination in favor of Columbia since Columbian Mild sounds like it is discriminating in preference to Columbia-A former Spanish colony vs. Brazil a Portugal predominant country.
h. Understanding value added

i. “70% value added in Canada” means:

1. Ex. Car seats, engine, transmission, tires, labor, etc. Calculate of value added in the car to assemble it. When post-assembly, you have a value added calculation. So your value added Canadian must be at least 70%...keeping the party Canadian, along with assembly.

i. Case Illustration: Canada-Measures Affecting Automotive Industry (Appellate Report (2000)). Pg. 157. MEASURE AND PRODUCT AT ISSUE: Measure at issue: Canada's import duty exemption for imports by certain manufacturers, in conjunction with the Canadian Value Added (“CVA”) requirements and the production to sales ratio requirements. Product at issue: Motor vehicle imports and imported motor vehicle parts and materials. SUMMARY OF KEY PANEL/AB FINDINGS (2)–(4) omitted.
i. (1) GATT Art. I (most-favoured-nation treatment): The Appellate Body upheld the Panel's finding that the duty exemption was inconsistent with the most-favoured-nation treatment obligation under Art. I:1 on the ground that Art. I:1 covers not only de jure but also de facto discrimination and that the duty exemption at issue in reality was given only to the imports from a small number of countries in which an exporter was affiliated with eligible Canadian manufacturers/importers. The Panel rejected Canada's defense that Art. XXIV allows the duty exemption for NAFTA members (Mexico and the United States), because it found that the exemption was provided to countries other than the United States and Mexico and because the exemption did not apply to all manufacturers from these countries. 
1. Standard 6.1% ad valorem tariff on automobile. Avoidable if you meet certain provisions, certain manufacturers get a waived tariff to meet certain conditions: Company has to be from a MFN status. Company produces Cars in Canada in base year (1998) in that class they’re importing. Company has to have a manufacturing facility in Canada. Ratio: 3:4 have to be Canadian. (For every 3 cars you assemble in Canada with 70% value added Canadian, you get 1 free.) 70% value added in Canada for Canadian autos. 
2. In effect this measure creates a subsidy to manufactures in Canada, because it required a base-year it became closed list. The benefit is exclusively enjoyed by American and Swedish manufacturers regardless of where the affiliate manufacturer was located in the world. Ford manufacturer in England etc. still gets benefit.
3. Does this Violate MFN? Yes AND
a. Even if it were not a closed list, it may still be a problem bc the language of Article I:1- requires any advantage etc. granted, must be accorded “immediately and UNCONDITIONALLY” to other members…
b. Here is it not immediately and unconditionally, there are a lot of conditions to fill…Parag. 81- judgement true whether or not the list was closed. Bc this is still an advantage that is CONDITIONAL, and that violates Article I:1.
j. De jure/ De facto
i. De jure Discrimination: obvious violation of MFN
ii. De facto discrimination: Looks at Spain and Japan cases and ask is the action really creating a discrimination? And then looks at Canada is the advantage conferred on some companies, and advantage conferred on some countries?
k. Exceptions to MFN. Pg. 161 
i. Countries responsive measures like anti dumping measures does not need to be within MFN
ii. Countervailing duties doesn’t need to be within MFN
iii. For balance of payment restrictions 
iv. National security trade restrictions..
1. Trump’s trade tariffs under the name of national security ( First impression
v. Enabling clause
1. Dates from decision in Nov. 1979- GATT parties pre WTO, decided to set aside MFN to give special deals to developing countries.
2. Preferential Trade Areas
vi. Customs Unions
1. Ex. EU, South Africa etc.
2. All customs tariffs of the 22 member states of the customs union are the same. Harmonized tariff structure.
3. Dosnt matter where the product enters the union at.
4. When a customs union is formed, the tariff system as a whole should remain the same. Some will go up and some will go down.
vii. Free Trade Agreement
1. Ex. NAFTA
2. Countries maintain their own tariff system.
a. Ex. Unroasted coffee 
i. US has 3% tariff
ii. Mexico 10% tariff
iii. Canada 2% tariff
b. So, where you bring the coffee in matters, and goods only travel across those borders so long as they are NAFTA goods.
viii. Some look at preferential trade agreements negatively antithetical to the purpose of GATT- to harmonize and globalized low tariffs. Distorting global trade.
ix. Some look positively, some agreeing to reduced tariffs is moving in the direction sought after. Closer to real free trade.
National Treatment Like Products & MFN Like Product Analysis: Different or same? Maybe different when thinking about each of the underlying policy reasons and context of Article I and Article III. 

http://www.ivr.uzh.ch/institutsmitglieder/kaufmann/archives/fs14/iel-1/text_17_robert_Hudec_complete_version.pdf
V. Customs and Tariff Law– Classification, Valuation, and Rules of Origin, starting @ pg. 199.
a. Effects of Tariffs

i. Imports generally reduced. Consumers reduce their purchases due to higher prices. Domestic producers may be able to increase production. Revenue will accrue to the importing state. Consumers who do decide to purchase will pay higher prices not only for imports but for competing domestic goods. Higher consumer prices constitute a subsidy to all domestic producers.

ii. The effect of a tariff is to impose a consumer tax, in the form of higher consumer price. The excess will accrue to the government imposing the tariff, to the extent that the tariff is passed on to consumers in the price of the good.

iii. The net economic effect of a tariff is a negative ( dead-weight loss.
b. BOUND OR UNBOUND TARIFFS
i. Countries tariffs are either Bound or Unbound: Agreed to maximum ceiling on Tariff or not. 

ii. Most tariffs are bound.

iii. Trade in Goods

1. All WTO members have agreed to tariff concessions. Negotiated tariffs on goods imported from other WTO members. These Tariffs are BOUNDED (limited to a ceiling, can go down not up).

2. Developed countries agreed to bind 99% of their tariffs

3. Developing counties agreed to bind 73% of their tariffs

4. Countries in transition from developing to developed have agreed to bind 98% of their tariffs.

iv. Your tariff binding does not always = the tariff you’re imposing. If you’re bound at 6.1%, you can impose a tariff of 5%.
v. GATT Article II, V, VII, VIII, IX, X

1. Article II Schedule of Concessions- requires WTO to bind or commit to ceilings on tariffs imposed on specific products. Commitments are set in tariff schedules. Prevents circumventing these schedules too.

2. Article V Freedom of Transit- 

3. Article VII- Valuation for Customs Purposes

4. Article VIII- Fees & Formalities connected with Importation and Exportation

5. Article IX- Marks of Origin

6. Article X- Publications & Administration of Trade Regulations

c. Four Broad Issues under this section: (1) Type of Tariff; (2) Classification of Tariff; (3) Valuation of Tariff; (4) Determining Origin of Products.

d. TYPES OF TARIFF(s) [and know why you want to use each tariff]
i. Ad Valorem: a charge expressed as a percentage of the value of the product.
1. Triggers issues with valuation

2. Most common
ii. Per Unit: flat charge on a quantity of the good
1. Exs. $10 per unit. $5 per paid. $6 per kilogram
iii. Mixed Tariff
1. Ex. $10 per unit + 2% of the value.
2. Why use hybrid? – Maybe due to fluctuating commodity prices. This creates stability.
iv. TRQ sliding scale tariff
1. Ex. 100K units free, the Next 200K 2%, Next 1,000,000 5%, above that 25%

2. Why have sliding scale TRQ? ( Policy

a. If you were a country that produces 500K widgets, Domestic consumption was 600K widgets, you want to protect domestic producers and satisfy domestic demand without damaging your domestic production. 

b. Formula: Production=X Consumption=Y [X+Y=Free, anything above Y, high tariff] ( don’t get this.
v. Calculations of Tariff values depends on Classification, Valuation, & Origin of Goods.

e. CLASSIFICATION OF TARIFFS

i. Case Illustration: Argentina—Measures Affecting Imports of Footwear, Textiles, Apparel, and Other Items (Appellate Report Adopted 1998) pg. 203. MEASURE AND PRODUCT AT ISSUE : Measure at issue: (i) Argentina's system of minimum specific import duties, known as “DIEM”, on textiles and apparel (under which textiles and apparel were subject to either a 35 per cent ad valorem duty or a minimum specific duty, whichever was higher); and (ii) statistical services tax imposed on imports to finance “statistical services to importers, exporters and the general public”. Product at issue: Imported textiles and apparel. SUMMARY OF KEY PANEL/AB FINDINGS: (2) and others omitted.
1. GATT Art. II (schedules of concessions): The Appellate Body found Argentina's measure was, in fact, inconsistent with Art. II:1(b). It held that “the application of a type of duty different from the type provided for in a Member's Schedule is inconsistent with GATT Art. II:1(b), first sentence, to the extent that it results in ordinary customs duties being levied in excess of those provided for in that Member's Schedule.” In this case, the Appellate Body concluded that “the structure and design of the Argentine system is such that for any DIEM ... the possibility remains that there is a ‘break-even’ price below which the ad valorem equivalent of the customs duty collected is in excess of the bound ad valorem rate of 35 per cent.” 
ii. Class notes:

1. Was Argentina bound? And what was that binding? Yes. 35% ad valorem rate on footwear. Binding is a ceiling. So, Argentina cannot go higher than 35% but could go lower.
2. Argentina’s DIEM system
a. For every category of product they find an “representative international price” RIP… compared that to the 35% to the actual price, and collects the higher of the two prices.
i. HYPO: 
1. RIP for Flip-Flops whole sale is $4.00 x .35 = $1.40 
2. Imported price $2.00 x 0.35 = .70 cents
a. It will collect RIP: $1.40
3. Imported $6.00 x .35 = $2.10
a. Argentina will collect $2.10.
3. Is this system compatible with Argentina’s tariff bindings? 
a. No. when the imported item has a lower price than the RIP, you are charging above your Tariff binding, here 35%.
i. Ex. Imported Price $1.10 (x 35%) =.38 so will collect 1.40 bc higher meaning it collects 127%..?

4. Would be true even if the ceiling was 35% but they imposed 20%
5. The RIP would produce situations where the tariff you are imposing is above your binding.
6. Why was Argentina doing this?
a. Price fluctuations
b. To protect cheaper domestic producers 
i. Bc it increases the ad valorem rate for the cheaper product
c. To protect against Fraud, and they don’t believe the price paid at the border.
i. Per unit system is easier to fight corruption.
iii. WTO members adhere to Harmonized System Convention, which features the Harmonized System of Classification. Developed by the world customs organization. HTSUS ( harmonized tariff system adopted by US. 22 Sections, divided into chapters. 
1. Based on digit.
a. First 2- Chapter
b. First 4- Heading
c. First 6-Subheading
2. Then the rest is based on the country
3. Binding only the first 6 to WTO members
4. Be aware of where things come from.
5. Custom’s procedures- GATT lacks detailed procedures.
iv. U.S. Customs Service uses four general rules of interpretation pg. 221
1. Goods must be classified first in accordance with the headings of the HTSUS using common sense and commercial meaning; only four-digit headings are comparable. No consideration should be given to the terms of any subheading within any four-digit heading when considering the proper classification of the item at the four-digit heading level;
2. When goods can be classified under two or more headings, the goods should be classified in accordance with the heading that is most specific, unless the headings refer to only a part of the goods, in which case they are classified by the component that gives the goods their essential character
3. When good cannot be classified under either of the above, they should be classified in accordance with the heading that occurs last in numerical order among the headings that merit equal consideration; and
4. When goods cannot be classified under any of the above methods, they should be classified under the heading for goods to which they are most akin.
v. Case Illustration: Bausch & Lomb, Inc. v. US (US Appeals Court 1998) (Judicial review) pg. 222. Bausch & Lomb had  been importing the Interplak, an electronic toothbrush, under classification “toothbrush” with .2 cent each + 3.4% ad valorem duty. Customs reclassified the Interplak under “other electromechanical domestic appliances” subjecting it to a higher duty of 4.2% ad valorem. Bausch & Lomb complained to customs who denied their protest. Bausch & Lomb filed suit. Issue: Whether Interplak should be classified as a toothbrush rather than other electromechanical device. Holding: No. Reasoning: B&L argued that “brush” was the essential character of the Interplak. (see interpretation guideline 2). Court found the word “brush” is within the parenthetical of 9603, which includes toothbrushes under that heading. But its brushes that are parts of machines, imported separately. Interpreting otherwise would mean all things that have a “brush” attached could be imported under that heading – like street sweepers. 
1. Calculation Hypo:
a. ($10 x .2 per unit) +  3.4% = 34.2 cent
b. 7.8c x 1mill (units)= 78K a year
c. $10 x 4.2% ad valorem = 42cent

vi. Case Illustration:
 Mead Corp. v. U.S. (Fed. Cir. 2002). Mead makes day planners. Customs officials classified these planners are bound diaries under subheading 4820.10.20 with a 4.1% tariff instead of classifying as “other” which had 0% tariff. Mead protested, Customs issued ruling maintaining their classification with a detailed reason. Mead brought suit. Went all the way to SCOTUS who found that a certain deference standard which usually applies to administrative rulings Chevron, did not apply, remanded to appellate court to apply the “Skidmore” standard. Issue: Whether the Mead day planner is a bound diary? Holding: No. Reasoning: First determines what constitutes a “diary.” Under the definition and precedent a diary needs (1) space for recording more than a few sentences or notations & (2) a record that recalls events “retrospective” rather than prospective. Mead day planners did not have sufficient space and was prospective planner, marketed as a planner (even though marketing not binding to classification, it was used here to show relevance.) Second, determines what constitutes bound. Bound in the chapter heading only relates to “books” therefore bound must be understood in context of book manufacturing and trade. Under class heading bound means “permanently secured or fastened” and the HTSUS specified the existence of a “bound diary” implicitly indicating the presence of an “unbound diary.” Here, not bound.
1. Skidmore v. Chevron Deference: “Skidmore deference, in the context of administrative law, is a principle of judicial review of federal agency actions that applies when a federal court yields to a federal agency's interpretation of a statute administered by the agency according to the agency's ability to demonstrate persuasive reasoning. Unlike Chevron deference, which requires a federal court to defer to an agency's interpretation of an ambiguous statute if the interpretation is considered reasonable, Skidmore deference allows a federal court to determine the appropriate level of deference for each case based on the agency's ability to support its position.”
f. EU Rules of Interpretation—
i. Council Regulation, General Rules of Interpretation in the EU
1. 1. The titles of sections, chapters and sub-chapters are provided for ease of reference only; for legal purposes, classification shall be determined according to the terms of the headings and any relative section or chapter notes. 
a. Organizationally, tariff listings are only considered not chapters and headings.
2. 2. 
a. Any reference in a heading to an article shall be taken to include a reference to that article incomplete or unfinished, provided that, the incomplete or unfinished article has the essential character of the complete or finished article.
b. Any reference in a heading to a material or substance shall be taken to include a reference to mixtures or combinations of that material . . . 
i. Steel may have a number of alloys
ii. Coffee with chickery
iii. Borderline case: category “bottled ice tea” and other of “bottle lemonade” what about bottled Arnold palmers
iv. See rule 3
3. When by application of rule 2(b) or for any other reason, goods are prima facie classifiable under two or more headings:
a. the heading which provides the most specific description shall be preferred to headings providing a more general description  . . . .
b. goods which cannot be classified by reference to 3(a), shall be classified as if they consisted of the material or component which gives their essential character
c. when good cannot be classified by reference to 3(a) or (b), they shall be classified under the heading which occurs last in numerical order.
4. 4. Goods which cannot be classified in accordance with the above rules shall be classified under the heading appropriate to the goods to which they are most akin.
a. Similar to US’s 4th rule.
ii. Case Illustration: E.I. DuPont deNemours, Inc. v. Commissioners of Customs and Excise European Court of Justice 1982. Dupont’s product “corian” is used for kitchen countertops and tables. Looks like marble but is 2/3rd aluminum hydroxide and 1/3rd polymethyl mathacrylate plus trace amounts of catalytic and curing agents. Issue: what classification should corian fall under? Holding: 39.02 and 30.07 because “polymethyle methacrylate” is within those subheadings. See interpretative rule 2(b). Reasoning: the other three subheadings that could potential encompass are rejects 1) 26.01 with aluminum hydroxide covers metallic ores and even though this is a gibbsite which is an ore, per chapter notes it only covers ores which have NOT been submitted to processes not normal to the metallurgical industry and corian undergoes chemical process; 2) 28.20 includes aluminum oxide & aluminum hydroxide, both per chapter notes that chapter only covers separate chemical elements and compounds; 3) 68.11 artificial stone is also rejected bc although there is not definition of artificial stone per chapter notes the prevailing view is that artificial stone contains natural stone. Looks to 3(a) and poly methyl is more specific so it satisfies the interpretive instruction.
NOTE FOR EXAMS: Prof. thinks it would be interesting to give us something going through both rules of interpretation for US and EU and see if the classification comes out differently.
g. VALUATION OF TARIFFS

i. WTO agreement on implementation of Article VII and other GATT/WTO documents governs valuation in detail.
ii. Summary of the valuation methods: ( Did not go over in class. Only had a note that said read pg. 231–232.
1. Tariffs are to be based on the transaction valuation of goods. i.e. the price actually paid for the goods with adjustments for certain specified costs incurred but not reflected in the price of the goods. Under some circumstances deductions are permitted. 
2. If transaction cannot be used, for example if it is not an arms length transaction then 1) transaction value of identical goods; 2) transaction value of similar goods,3) deductive value (price at which the imported goods, identical goods, or similar goods are sold in the greatest aggregate quantity to unrelated persons in the country of importation which deductions for commissions, profit, general expenses, transportation, insurance, custom duties, and other costs incurred as a result of selling the goods); and 4) computed value (determined by summing the costs of producing the goods in the country o export, including an amount for general expenses, profit & other expenses.)
3. 1979- the GATT members (before WTO) agreed to the comprehensive Custom’s Valuation Code. The preferred method of calculating appraised value of imported merchandise is the transaction value based on the price actually paid or payable for the merchandise. 
a. Remember Argentina Case: ad valorem to “presumed” value vs. actual value. 
4. US adopted this system using transaction value: “the transaction value of imported merchandise is the price actually paid or payable for the merchandise when sold for exportation to the US plus [certain additional amounts]…
5. Interest is not one of the specifically statutorily mandated inclusions or one of the exclusions, Nonetheless Congress provided a flexible definition for the “price actually paid or payable”

a. TD 85-111—promulgated by Customs in order to implement decisions on interest charges.
i. Interest payments whether or not included in the price actually paid or payable for merchandise, should not be considered part of the dutiable value provided the following criteria are satisfied:
1. The interest charges are identified separately from the price actually paid or payable for the goods;

2. The financing arrangement in question was made in writing

3. Where required by Customs, the buyer can demonstrate that

a. The goods undergoing appraisement are actually sold at the price declared as the price paid or payable, and

b. The claimed rate of interest does not exceed the level of such transaction prevailing in the country where, and at the time, when the financing was provided.

4. Why have this interest separate for duty? Why have (b)?

a. Worrying about parties hiding the true value as “interest”

b. The financing might be provided in exporting or importing country- it’s matters what the interest rate is in the country providing the finance. 

c. It might be an interest rate sensitive to the credit worthiness of importer

d. What’s to make sure the interest being paid is a real interest rate.
iii. Case illustration: Example of a Country’s way of avoiding true valuations. Luigi Bormioli Corp., Inc. v. US (US Court of Appeals, Federal Circuit (2002)) pg. 236. BItaly charged a 15% annual, 1.25 per month interest charge on Borimioli US bc the US company was having a cash low problem, and the parent Co. wanted to help out by giving extensions on interest. At border, customs official valued the glass imported into the U.S. including the interest value. Challenged that valuation. Issue: Whether the interest could be considered in the valuation? Holding: yes. Reasoning: TD 85-111: Interest payments whether or not included in the price actually paid or payable for merchandise, should not be considered part of the dutiable value provided the following criteria are satisfied: (1) The interest charges are identified separately from the price actually paid or payable for the goods; Here, Court finds this is met since the interest was charged in a separate invoice than the merchandise. (2) The financing arrangement in question was made in writing: Yes, in letters 1987…BUT the court states that any modifications to a written financing agreement must also be in writing where here the modifications are not. Changed the terms and didn’t revise the written arrangements. Must be in writing. Although the customs can overlook lack of modified writing, the fact that Bormioli never paid on time, or quarterly or really followed the terms at all takes it out of TD 85-111. Basically the “writing” and arrangement was a sham? To keep the duty off or down? Did not keep within any of the three terms of the “writing.” Interest rate was 15 not 11 so not prevailing rate. 15% is meaningfully higher than the prime rate at the time 11%. High interest rate is a sign that they are hiding value as interest rate. The relevant question wouldn’t be the prime, but rather what would an Italian bank finance for this sort of financing. Not the prime rate, but the real rate is the better questions according to Prof. They never paid the interest quarterly. They never paid within the deadline extension times.
1. POLICY for Rule: “serve to prevent importers from manipulating the amount of duties assessed on particular merchandise by simply designating part of the payment made for that merchandise as “interest”” ( policy for the GATT and Domestic Statute, which is consistent, and further allowed and pushed forward under the TD 85-111 regulation. We are creating an incentive to make hidden fees, so we need to make mechanism to fight against this—such as the TD 85-111, the pay actually paid or payable, etc.
2. Understand that here there are three levels of Law at issue in this case: GATT International Level--Customs Valuation Code; Domestic Statute---19 USC 1401(a); and Domestic Regulation---TD 85-111 Regulation.
a. When thinking about whether these levels of laws are consistent with each other, understanding that they are afforded various deference: Remember in Mead “Skidmore deference vs. chevron deference” Here, the Custom’s bureau is implementing the Domestic Statute. So, one questions is whether TD 85-111 is consistent with the statute 1401. ( Chevron Deference Did Congress intend for the Customs agency to fill out the missing language? ( Chevron.
b. “We think the statute must be interpreted to be consistent with GATT obligations absent contrary indications in statutory language or legislative history…” pg. 239. 
c. 1401 to be consistent with GATT Customs Valuation Code NOT subject to Chevron deference but to the Charming Betsey Doctrine.
i. 1803 Charming Betsey Doctrine: Federal statute can be interpreted to be consistent with the international obligations of the US. 
ii. Congress can make a rule that is inconsistent with our international obligations, but they must do so expressly.
d. No issue with this leveled analysis- but its valuable for us to know the levels battled with.
iv. Case Illustration: Hans Sommer v Hauptzollamnt Breman (Case C-15 2000 EU). Pg. 242. Russia exporter to Kessler Co. who had a K with German Co. Hans Sommer that stipulated Kessler would get the honey ready for import into Germany pursuant to German law then resell to Hans. Hans did not include in the valuation of honey for customs, costs from Kessler that it took to get the honey up to German law standards, Kessler separately invoiced that price. Issue: whether the additional cost incurred by Kessler and billed separately should be included in the value of the honey for assessing customs duties? i.e. have they taken part of the real price and placed into a category called “inspection” ? Holding: yes. Reasoning: Provision 3(a) of Article Regulation No. 1224: The customs value of imported goods determined under this article shall be the transaction value, that is, the price actually paid or payable for goods when sold for export to the customs territory of the Community adjusted in accordance with Article 8…(a) the price actually paid or payable is the total payment made or to be made by the buyer to or for the benefit of the seller for the imported goods and includes all payments made or to be made as a condition of sale of the imported goods by the buyer to the seller or by the buyer to a third party to satisfy an obligation for the seller …Presumably Hans Sommer would not buy honey that did not meet German inspection standards. So the act by Kessler ensuring inspection standards were met was presumably a necessary part of the contract. Thus, arguably this is a necessary part of the good- Hans would not have purchased otherwise.  Its worthless unless able to be sold in Germany, and cannot be sold in Germany without meeting inspection. Counter-argument: The inspection here occurred after the importation. In Germany by company working in Germany- so how can this be part of the price? BUT counter- if inspected before, no question it is the price of the honey. Says its part of the custom’s value….
1. But do we agree?
a. You keep saying Honey is worthless unless properly inspected but think about it the price I paid for the honey included a risk calculation. I was buying a bet that the honey would be worth something.
b. Where would you like the inspections to happen? Germany- so business will be in German, creating German jobs then should be given a littler leniency.
h. Ad Valorem system, we will always be giving people or tempting them to cheat by hiding the price off into different categories
i. ORIGIN OF GOODS

i. Subject to WTO agreement on Rules of Origin, agreed in the Uruguay Round- but not yet completed the work program under the Agreement that detailed the rules of origin…so until that is complete rules of origin are largely determined by national law, subject only to general constraints contained in WTO agreement.
ii. Entering the U.S., goods of GATT members are subject to GATT rates, but if they can trace their origins back to a country which the U.S. has a free trade deal with, then they can be duty free. OR alternatively, if they can trace their origin back to a non-GATT member, then it will be subject to pre-GATT statutory rates set forth in Smooth Hawley Tariff Act.
iii. General Test for Origin: Last Substantial Transformation

1. How do we figure out if a product has undergone a substantial transformation?
a. Name, Character, or Use Test.
b. Article loses its identity, and becomes a new article name, character, or use…
c. Disjunctive. It does not need to experience change in all three. Only one of the three prongs needs to be changed, but the change of name only is not given much weight.
iv. Case Illustration: Substantial Transformation test. Koru North America v. US (US Court of International Trade 1988, 701 F. Supp. 229). Pg 245. The New Zealand Hoki, is a fish that was caught off the cost of New Zealand in an EEZ (Exclusive Economic Zone). The boat which caught this fish flew the New Zealand, Japanese and Soviet Union flags. On the boat the fish was beheaded, eviscerated, and frozen. It landed and was off loaded in New Zealand, then assessed in New Zealand to see if fit for human consumption. The fish were then sent to South Korea to be thawed, skinned, boned, trimmed, glazed, refrozen, and packaged for exportation to the U.S. When it arrived at the US the custom’s inspector issued a notice of redelivery, claiming that it was improperly marked as origin New Zealand, where it should have been marked, Origin New Zealand, Japan and Soviet Union under the Doctrine of the Flag. Issue: Did the fish undergo a substantial transformation in South Korea, making it a product of South Korea? Holding: Yes. Reasoning: Substantial transformation test is satisfied. (1) The name was changed in Korea ( When it arrived it was “headed and gutted” Hoki. (2) The character of the fish was changed in Korea as well. ( When it arrived it looked like a whole fish, although beheaded- where in Korea is was skinned, boned, trimmed, filleted, packaged, etc. Changed the fundamental character of the fish.
1. Side Notes: 
a. EEZ ( Exclusive Economic Zone.

i. Established by law of the sea convention. Each countries have territorial water’s extending out 12 miles.
ii. Who are the main skeptics of the territorial waters?
1. Countries who have blue water Navies. Navies that are trans oceanic—British, USA

iii. What happened in the 80s- people thought the water off coast was very important for access to sea floor nodules. So EEZ were created to give exclusive control of the sea floor, preferential rights on fishing, but not exclusive and no right to stop passage. Remains high seas for purposes of surface ships.
b. Under the Flagship Doctrine. On the high seas, the country of origin of fish is determined by the flag of the catching vessel. Country of origin of fish is determined by the flag of the catching vessel.
c. The Marking Statute & Article IX GATT: 19 USC §1304 

i. 1304 Idea that goods need to be marked.

1. Or its container where a lot of goods cannot be marked in itself– like food.

ii. 1304 statute must be compliant with Article IX of GATT

1. Purpose of this GATT provision is to ensure that requirements to marking to not become non technical barriers to trade.

2. Also requires the origin to be fixed at point of importation, and some require fixed at manufacture.

v. Case Illustration: SDI Technologies Inc v. US (1997 US International Trade) pg. 248. Pre-NAFTA Mexico GSP (generalized system of preferences) which would allow developing countries to get GSP under three conditions: 1) Article must be “growth, product, or manufacture” of Beneficiary Developing Country (“BDC”) here of Mexico; 2) Imported directly from a BDC into US; and 3) 35% of appraised value of article at time of entry to US < Cost or value of material produced + direct cost processing performed by BDC. (valued added must be 35% Mexico). China sent certain items to Mexico that were part of a larger stereo system to be imported into the U.S. At the border, the custom’s bureau did not apply GSP, but a 3.7% ad valorem. SDI filed challenged, denied. Brought suit. Issue: Whether the article “was growth, product, or manufacture, of Mexico? Holding: No. Reasoning:  Requirement 1 growth product or manufacture of BDC- looks at substantial transformation to occur at BDC – Name, character, or use. First, SDI argues there is a producer to consumer shift-that not safe or suitable for consumers when they came to Mexico- but it did at the end, the Court rejects this as too broad. Bc the idea of final step of ready for consumers proves too much. Second, SDI argues its furniture. This too is rejected bc their packaging stated it was electronics, didn’t sell it as furniture. Third, SDI argues change in use bc the “chassis” imported to Mexico were capable of being used for a number of products, but after only able to be used as integral part of rack stereo system. Courts rejects finds the end use remains same.
1. Policy of GSP: Program designed to encourage BDC to produce goods for export, thereby fostering economic diversification and industrialization. Courts look to a number of factors to see if the production operation promotes purpose of GSP; like the number of employees that require technical training to perform their jobs, and whether technical training will lay the groundwork for acquisition of even high skills and more self-sufficiency. A policy that would not be supported should they find this was a substantial transformation because the substantial complex manufacturing took place in China. What occurred in Mexico was simple labor.
vi. You can apply substantial transformation test AND a value added test to see the origin of a product.
1. Hypos: 
a. Soy beans from brazil ( China--- Origin Brazil
b. Wheat grown Canada ( Senegal --- Origin Canada
c. Wheat grown Canada -( shipped to Italy and Ground to flour  ( Senegal – Origin Italy
d. Wheat grown Canada ( Shipped and ground to flour in Italy ( baked to baguettes in France ( New York --Origin France
i. Bc of substantial transformation
ii. But also need to see value added here
2. Usually substantial transformation lines up with change in value added.
3. Usually 50% value added to change origin
4. Under NAFTA (1.0)- a manufacture good has to 61% NAFTA value added
5. Under NAFTA (2.0)- a manufacture good has 75% over time NAFTA value added. Less from other areas in order to be a NAFTA Car.
vii. EU Applies substantial transformation test too. Under SDI manufacturing was not held to be a substantial transformation. But, can manufacturing be a substantial transformation? See Case.

1. Case Illustration: Brother International v. Hauptzollant Giessen (EU 1989) Pg. 252. Typewriters being allegedly dumped from Japan into Germany. Germany imposed an anti-dumping penalties against Japan. So, Japan then sends the typewriter unassembled parts to Taiwan to assemble and then ship to Germany, as Taiwan as Origin. Issue: Whether the there was a substantial transformation in Taiwan? Holding: No. Reasoning Court here- looks to rule 3 of Article 5 of Kyoto Convention: Where two or more countries have taken part in the production of the goods, the origin of the goods shall be determined according to the substantial transformation criterion.” States that simply assembly operations are not substantial transformation. An assembly operation confers origin where it represents a decisive production stage during which the use to which the component parts are to be put becomes definite and the goods in question are given their specific qualities. BC there is no other use to be assembled into anything else… here the parts where only able to be assembled into the specific typewriter. The use to which the component parts was already definition when sent to Taiwan vs. another assembly process: where 2x4 that can be put into definite use as a crate, or a desk, or etc. They also use the value added calculation finding 10% added, which was too low bc substantial transformation should line up with high value added.

a. BUT Hughes thinks there is a credible argument that there was a substantial transformation.

b. ASSUME THESE RULES DO APPLY TO US RULES TO BC FROM KYOTO CONVENTION. So apply our tests:

i. Use to change of name, or character or use
ii. If you have these changes… you might also have a change in tariff classifications.
iii. CONNECTION—what are the things that do and do not change the tariff classifications and maybe those things do or do not trigger change in name character or use.
iv. Go back to 229 ( See EU customs law 2(a) “essential character” now apply to the bag when it arrived in Taiwan. The bag of pieces is not already a typewriter, its incomplete, unfinished and doesn’t have the essential character
2. Takeaway: Here they was not substantial transformation, but that does not mean there could not be. “Transfer of assembly from country in which parts are manufactures to another country in which use is made does not justify presumption that sole purpose was to circumvent provisions unless transfer coincides with the entry of anti-dumping provision. And, if it does, its up to brother international to prove that there are reasonable grounds to avoid.” 
VI. Classic Non-Tariff Barriers to Trade Pg. 265. 
a. Beginning in Tokyo round in 60s the trade negotiators at rounds of the GATT faced issues not caused by tariffs but rather non tariff issues
b. Four types (1) Quotas; (2) Agricultural trade barriers; (3) Technical regulations and product standards; and (4) State trading enterprises.
i. Will only be focusing on Quotas and Technical regulations and product standards.

c. QUOTAS: limits you can import. Quantitative restrictions
i. Most common Non Tariff Trade Barrier. A government imposed limit on the quantity or value of goods traded between countries. Usually done by importing  countries, but as a result this pressure from importing countries can cause the exporting countries to impose quotas known as Voluntary export restraint or VER.
ii. Politically popular for two reasons:

1. They present clear and immediate (usually) import relief &

2. They can target a putative trade emergency.
iii. Hypo: Guitars
1. 10% tariff on guitars, allows domestic manufacturers to have higher labor costs and retain manufacturing. Instead of tariff, and you know consumption is 2 million a year, and you have 3 facilities that produce 1.2 million guitars. 
a. Quota you would set: 800,000 units of imports
b. Slash to 500,000 units…creates a shortage of 300,000 guitars. 
c. Causing price to go up…Demand goes down…causing 300,000 demand to diminish (maybe) Or cause ramp up production creating increase in supply…
d. Assume prices go up with a shortage of 300,000 units.
iv. Key to understanding relationship between Tariff and Quota: Both in theory raise prices for consumers. Difference is with quota the money for raised price goes into the pocket of the domestic and foreign producers vs. tariff that goes to the government. Tariffs and Quotas always raise prices, as they raise prices they reduce demand. It’s really just a function of where the money goes.
v. Quotas are like per unit tariffs
1. A per unit tariff will push exporter to send expensive valued product. Incentivize to increase per unit value. Ad valorem—doesn’t matter bc pay same. Value.
2. Quota works same way as the per unit. If you can only send X amount to a Country, you would send the expensive ones to fill that X amount.
vi. GATT exceptions on Quotas

1. GATT XI includes 3 exceptions

2. GATT IV cinema screen quotas exception to XI
3. GATT XIII permits certain quotas

a. Non Discriminatory administration of quantitative restriction.

i. If you impose quota’s justifiably, and the chronology might screw exports to your country you need to arrange things so different countries are not discriminated against. 

ii. Ex. Chronological: Spread the quota in a way so that all countries get their proportional share as they would, had the quota no been imposed.

4. The use of safeguards 

5. XX allows for general exceptions

6. XXI security exceptions
vii. GATT XI General Elimination of Quantitative Restrictions. (General rule)
1. No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licenses or other measures, shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of any other contracting party.

2. The provisions of paragraph 1 of this Article shall not extend to the following: (a), (b), (c)(i)(ii)(ii). ( exceptions to general rule. 
viii. Case Illustration: Japan  -- Trade in Conductor (Report of GATT 1988) Handout + Book pg. 270. The U.S. complained that Japan was dumping semiconductors into their market at low prices. U.S. threatened trade sanctions, and to avoid this US and Japan enter into agreement “Arrangement”: Market access; Dropped cases of anti dumping; Japan government monitor the industry--“zaibatsu”- Japanese word for like clubbiness, fratty culture. So this arrangement sought to combat this. Subsection three discusses the monitoring of 3rd party markets, but does not set up as many strong safeguards against dumping into those markets. Japan’s government implemented measures to monitor exports: 1) cannot export the semiconductors at prices below company specific cost; 2) collected data on company & product shift costs, introduced statutory requirement, reinforced penal servitude not exceeding 6 months or a fine not exceeding 200K for exporters of semi conductors to report data on export prices; 3) systemically monitored cost and export price data sold for export to certain contracting parties other than the U.S; 4) instituted quarterly supply and demand forecasts and communicated to manufacturers its concern about the need to accommodate their production levels to the forecasts as compiled by the MITI. Issue: Whether Japan’s monitoring in effect was a quantitative restriction in violation of Article XI? Holding: Yes. Reasoning: “All these factors led the panel to conclude that an administrative structure had been created by the Government of Japan which operated to exert maximum possible pressure on the private sector to cease exporting at prices below company-specific costs. The panel considered that the complex of measures exhibited the rationale as well as the essential elements of a formal system of export control.”
ix. Class Notes:

1. “The panel recognized not all non-mandatory requests could be regarded as measures within the meaning of Article XI:1. Government-industry relations varied from country to country, …there was thus a wide spectrum of government involvement ranging for, for instance direct government orders to occasional government consultations with advisory committees…” pg. 272

a. Practice Question: According to the GATT Panel in Japan– Trade in Semiconductors (1988), any and all formal government requests to private industry, whether mandatory or non-mandatory, should be ‘regarded as measures within the meaning of Article XI:1” of GATT” ( FALSE
2. In none of the implementations the Japanese government did not “forbid, or prohibit” but “requested’ and communicated concerns…requested data…EC argues these implementations were “restrictions on exports” in violation of XI:1. Japan argues these implementations are not mandatory, or legally binding- and do not fall under XI. 
3. But what about the delays for licensing? Japan says that purely administrative reasons Since no export had been denied due to export pricing.
4.  Was all the steps taken by the Japanese government a restriction on exports? In prior case the panel decided it was violation of XI, when a country says “no imports below $/unit” ( considered a restriction on importation. Logically this should apply to min. price on exports… Don’t export below your own companies costs” is what Japan is doing. 
a. Hughes finds Panel’s finding here troubling bc they are not setting min. price/export…bc they are saying its price specific per company.

5. Whether these were binding legally? Article XI language. 
a. Is what Japan did “a prohibition or restriction other than a duty made effective by other measures on exportation or sale for export of the semi- conductors…” 
b. Was this a measure? Japan agues its voluntary not binding. To determine whether the measures taken in this case would be such to contravene XI- the Panel has to consider 2 things: (1) Were there reasonable grounds to believe that sufficient incentives or disincentives existed for non-mandatory measures to take effect; (2) The operation of the measures to restrict export of semiconductors at prices below company specific cost was essentially dependent on Government action or intervention. Panel finds these criteria is met, and not allegedly non mandatory scheme was in fact a measure under Article XI, and it was in contravention to Article XI. 
6. Prior Panel used Japan restrictions on imports of certain agricultural products: Under XI:2 (c) ( justifies( Japan had admitted in an earlier case that they governed differently…“such centralized and mutually collaborative structure of policy implementation was the crux of governmental enforcement in Japan.” See handout. 
a. So this prior case you stated these “non-mandatory” measures were actually mandatory just stated differently… so now you cannot argue alternatively.
7. This case illustrates how different countries receive economic results. And how the GATT common law legal structure in mind that really is western focused…
x. Case Illustration: Canada – Import Restrictions on Ice Cream and Yoghurt (GATT BISD (1989)) pg. 275. US and Canada arguing over Canada’s support program for its dairy industry. Canada has put in place a system to limit production of raw milk. Canada concedes the restrictions are quotas, but argues they are justified under XI:2(c)(i).  The provisions of paragraph 1 of this Article shall not extend to the following:…(c) import restrictions on any agricultural or fisheries product, imported in any form, necessary to the enforcement of governmental measures which operate: (i) to restrict the quantities of the like domestic product permitted to be marketed or produced, or, if there is no substantial domestic production of the like product, of a domestic product for which the imported product can be directly substituted.” “Any restrictions applied under (i) above shall not be such as will reduce the total of imports relative to the total of domestic production, as compared with the proportion which might reasonably be expected to rule between the two in the absence of restrictions. In determining this proposition, the contracting party shall pay due regard to the proportion prevailing during a previous representative period and to any special factors which may have affected or may be affecting the trade in the product concerned.” Issue: Whether the restriction was imposed on like products or products directly substitutable to utilize the exception? Holding No. Reasoning: Does not find whether raw milk is like product to ice cream and yoghurt. Panel finds raw milk & ice cream and yoghurt do not directly competitive because “the essence of direct competition was that a buyer was basically indifferent if faced with the choice between one product or the other and viewed them as substitutable in terms of their use.” 
1. Class Notes:
a. Why did Canada implement this protections for their dairy industry? ( price of milk low due to over production of milk, causing producers to slowly go bankrupt to prevent that gov. want to curb the supply of milk, to raise the price of milk. All the possible places where milk goes to the consumer (Milk, Butter, Cheese, Yogurt, Ice cream).
b.  How can you curb PRODUCTION? (Kill Cows, Raise Meat Cows, Simple: pay farmer not to produce. Stop producing. Wickard v. Filburn (Gov. regulates Wheat production [a very Pro environmental measure]. Overproduction/Surplus = drop of prices. Demand = high prices. 
c. Dramatic increases in the alternate forms (cheese, yogurt etc) would displace the milk use in Canada counteracting the milk program in place. 
d. From this language- Canada has the burden of showing the following: (1) The measure on importation must constitute an import restriction (and not a prohibition)-Panel found Met; (2) The import restriction must be on an agricultural or fisheries product- Panel found met; (3) There must be governmental measures which operate to restrict the quantities of the domestic product permitted to be marketed or produced-Panel found met. 
e. Three conditions analyzed: 
i. (1) The import restriction and the domestic marketing or production restriction must apply to “like” products in any form (or directly substitutable products if there is no substantial production of the like product). Was ice cream and yoghurt like products to raw milk? 
1. “like products” in this context are not as we understand them in Article III. It does not mean “directly competitive”. This is found with the term “in any form”- which established different requirements: A) restrictions on importation of products that are “like” the products subject to domestic supply restrictions; & B) restrictions on the importation of products that are processed from a product that is “like” the product subject to domestic supply restrictions. 
2. Definition of any form: the same products when in an early stage of processing and still perishable, which complete directly with the fresh product and if freely imported would tend to make the restriction on the fresh product ineffective. (Handout agreed understanding of Article XI:2) 4 requirements: Early stage; Still perishable; Directly competes; If freely imported, it make restrictions ineffective. Were the restrictions necessary to maintain the restriction? 
3. Does not reach conclusion of whether they were in early stage … still perishable…Punts on these questions, going to question of directly competitive. 
ii. (2) Whether ice cream and yoghurt compete directly with fresh raw milk? 
1. Canada argued that imports of US yogurt and ice cream would displace the raw milk bc the Canadian yogurt and milk industry would be competing with the US imports- causing their demand for raw milk to decreased, effecting the raw milk industry demand…Panel believes that “directly” creates a more limiting requirement, that mere displacement is not adequate. That raw milk and yogurt and ice cream do not directly compete.
iii. (3) Would the make the restrictions ineffective? See pg. 278 miniscule affect given history and % used…
1. Necessary and tend to make restriction ineffective are the same…see paragraph 81 and 80 in handout…
2. US argues in 5 years before restrictions on these, only very small of Canadian market was impacted by US imports.
3. The import restrictions must be necessary to the enforcement of the domestic supply restriction (See HANDOUT too supplement
f. Last two conditions:
i. The contracting party applying restrictions on importation must give public notice of the total quantity or value of the product permitted to be imported during a specified future period ---Is this discussed?
ii. The restrictions applied must not reduce the proportion of total imports relative to total domestic production, as compared with the proportion which might reasonably be expected to rule between the two in the absence of restrictions.---Is this discussed?
xi. Even If the Quotas are justified under exceptions to XI, they must still be administered in accordance with GATT XIII
d. TECHNICAL REGULATIONS & PRODUCT STANDARDS.
i. Technical regulations are requirements to which the characteristics of products must conform before they can clear customs and enter the domestic market (think German Honey). Regulations are mandatory laws that are based on these standards. These standards can be set either nationally or international. Regulations can create barriers to trade when they are overly burdensome, complex, opaque, or impose requirements that create competitive disadvantages for imports. 

ii. Why have technical regulations? ( ensures quality and usefulness of products.

iii. Technical Regulations & Standards are subject to binding international norms under the WTO agreement on Technical Barriers to Trade aka TBT

1. Article 2.1- technical regulations cannot discriminate
2. Article 2.2 -Technical regulations cannot be overly burdensome or create unnecessary obstacles to international trade and must not be more trade restrictive than necessary to fulfill a legit objective

a. Legitimate objectives: National security, prevention of deceptive practices, protection of human health or safety, animal or plant life, or environment.
3. Article 2.4 -If an international standard exists, or is being formed, the national system must use them for the basis of their standard UNLESS the international standard would be ineffective or inappropriate means for the fulfillment of the legit objectives pursued by the member.

a. Defined terms: “based on”- not clear according to Prof. 

iv. Case Illustration: [Article 2.1 (forbids discrimination)] U.S.–Measures Affecting the Production and Sale of Clove Cigarettes. Pg. 297. U.S. passed a FDA law that made it illegal for cigarettes to possess artificial flavors. Aimed at preventing young people from being attracted to them. Indonesia complained arguing that the law violated TBT 2.1, because U.S. still permitted the sale of menthols but not clove. Issue: Whether U.S. law against flavored cigarettes violated 2.1, because it treated clove cigarettes less favorably than menthols. Holding: yes. Reasoning: 2.1 possess principals of both National Treatment and MFN. (Overlap between 2.1 and III:4. Similar to III:4 “like” analysis and look to competitive relationship, end use, consumer taste and habits. 2.1 violation requires 3 elements: 1) measure at issue must be a technical regulation; 2) the imported and domestic products must be like products; 3) imported product must be accorded less favorable treatment than the domestic like product. Here, all three were found. Less favorable treatment prohibits both de jure & de facto discrimination, but 2.1 permits “detrimental impact” to competitive opportunities for imports that stem exclusively from legitimate regulatory distinctions. Here, the impact did not stem exclusively from the regulation because menthol cigarettes have the same product characteristics that, that law used to justify excluding clove.
v. Annex 1 to TBT: 

1. “Technical regulation” defined as a document which lays down product characteristics or their related processes and production methods, including the applicable administrative provisions with which compliance is mandatory. 

2. “Standard” defined as a document approved by a recognized body that provides for common and repeated use of rules, guidelines or characteristics for products of related processes or production methods, with which compliance is not mandatory. These terms include terminology, symbols, packaging, and labeling requirements as well.

vi. Case Illustration: [Use of Standards as Basis] EC– Trade Description of Sardines (App. Body Report 2002). Pg. 299. In 1970s the Codex Alimentarius Commission of the United Nations Food & Agriculture Organization and the WHO adopted a standard for sardine products – Codex Stan. 94. Under this standard canned sardines or sardine type products are prepared from fresh or frozen fish from a list of 21 species, which included Pilchardus and Sagax. It also set forth labeling standards where Pilchardus could say Sardines, and Sagax could say Peruvian Sardines or Sardines South America. In the 80s the EC adopted a regulation that standardized preserved sardines, and only Pilchardus could be marketed as preserved sardines on the container. Peru complained that this violated TBT. Panel agreed with Peru. EC Appealed. Issue: Whether the EC violated TBT 2.1, 2.2, and 2.4? Holding: Yes. Reasoning: To be in violation of 2.4 EC’s law must 1) be a technical regulation, 2) the codex 94 must be a relevant standard, 3) EC did not base their regulation of that relevant standard, and 4) there is not exceptions to not follow the standard. Finds that this regualation was a technical regulation, which was not based of the codex stan 94, which was an relevant standard and no exceptions applied that allowed noncompliance with the standard.

1. Analysis in depth: (1) Was it a technical regulation? Yes.

a. Three criteria for a technical regulation: i) the document must apply to an identifiable product or group of products, ii) The document must lay down one of more characteristics of the product, and iii) compliance with the characteristics must be mandatory. Here, Sagax was an identifiable product, there was a characteristic laid down “must be prepared from Pilchardus exclusively” and compliance was mandatory. 
2. (2) Was the Codex Stan 94 an international standard? Yes.
a. EC argues must be adopted by international body.

i. Rejected: Does not need to be adopted by an international body to be relevant. Needs to only meet the definition of standard under Annex 1 of the TBT agreement plus the explanatory notes to this definition. “Standard” defined as a document approved by a recognized body that provides for common and repeated use of rules, guidelines or characteristics for products of related processes or production methods, with which compliance is not mandatory. It may also include and deal exclusively with terminology, symbols, packaging, and labeling requirements as they apply to the process, or production method. + explanatory note: “Standards prepared by the international standardization community are based on consensus. This agreement covers also documents that are not based on consensus.”

b. EC argues the codex is not a relevant international standard bc its product coverage is different than the EC’s which deals only with Pilchardus where the codex deals with “sardine types” too.

i. Rejected: EC regulation does not deal only with Pilchardus, it excludes other fish and prohibits other sardine species from use so it regulates those non Pilchardus “sardine types,” and even if it did- the Codex talks about Pilchardus, so the Codex is “bearing upon, relating to, pertientn” to the Pilchardus.
3. (3) If yes, did the EC base their regulation off the Codex Stan 94? No.
a. EC argues the formula in the Codex was meant to be self standing OPTION for naming, where the country had a choice to choose the X formula OR the name of the species. 

i. Rejected: Agrees with Peru. The statement was a qualifier the formula to be “X as the country geographic region etc.” followed by “Sardines.”
b. Cannot be a basis if its contradictory. Here contradictory bc Codex allows qualifier for labels, EC bans it.
4. (4) If no, were there exceptions applicable that would have allowed the EC to not use the Codex 94? No.
a. First, 2.4 is not an “exception” according to panel here, 2.4 needs to be read as a whole and doing so shows burden on Peru.

i. Prof. Hughes thinks its weird that the burden is on Peru to show the Codex would be an effective means to obtain EC’s goals…

b. Was Codex 94 an ineffective or inappropriate means for fulfillment of the legitimate purpose? 

i. Peru met burden of showing that the Codex is effective and appropriate to fulfill the legitimate objectives of the EU. (EU Goals: market transparency, consumer protection and fair competition.)
vii. Case Illustration: U.S. – Measures Concerning the Importation, Marketing and Sale of Tuna & Tuna Products (Panel Report 2011) pg. 310. U.S. passes a federal statute that sets out certain requirements one must meet to have “dolphin safe” on their tuna labels- including cannot be caught using Purse sein nets a common fishing method in Mexico. Mexico filed complaint arguing that this federal regulation violated 2.1, 2.2 and 2.4 of the TBT. 

1. ANALYSIS:

a. 2.1 We know from U.S. -Measures concerning Clove Cigarettes to give rise to a 2.1 violation requires three elements: 1) Measure must be a technical regulation, 2) the imported and domestic products must be like products, and 3) the imported product must be accorded less favorable treatment than domestic like product. Here, the Appellate body found that this was a “technical regulation” because the federal law “sets out s single and legally mandated definition of “dolphin safe” tuna products and disallows the use of other labels on tuna products that do not satisfy this definition.” [Advance from Sardines bc here it was a certification market and not a product label.] There was not issue of “like products” here, but assuming this was satisfied, the Appellate body focused on the final element. “The burden of proof rests on the party who asserts the affirmative of a particular claim or defense.” Here, Mexico met its burden in showing prima facie that the labeling resulted in less favorable treatment to Mexican tuna since the labeling requirements “modified the conditions of competition in the market to the detriment of Mexican Tuna, and that detrimental impact flowed from the measure at issue.” Now, it was the U.S. chance to rebut this presumption to show that the labeling difference requirements  was “sufficiently calibrated to the risks of the dolphins arising from different fishing methods.” Conclusion: Violation of 2.1.
i. So US would have had to show that the Mexican fishing method compared to other fishing methods sufficiently showed that it was more detrimental to Dolphin safety than others..?

b. 2.2 This case sets out an analysis for 2.2 to determine whether the technical regulation is more trade restrictive than necessary. The body must look to 1) the degree of contribution made by the measure to the legitimate objective at issue; 2) the trade restrictiveness of the measures; and 3) the nature of the risks at issue and the gravity of the consequences that would arise from nonfulfillment of the objective(s) pursued. The complaining party must prove its claim that the challenged measure is more trade restrictive than necessary to achieve the contribution it makes to the legitimate objective. In making this argument the complaining party may also seek to identify a possible alternative measure that is less trade restrictive, makes an equivalent contribution to the legitimate objective, and is reasonably available. Then the responding party must rebut the prima facie case…Conclusion: Mexico’s less trade restrictive alternative AIDCP would be confusing to consumers, so the measure was NOT inconsistent with 2.2.
i. Hughes finds weird to have inconsistent with 2.1 but not 2.2
c. 2.4 In EC– Trade Description of Sardines a proper analysis for 2.4 violations was set out. This case extends that analysis. To be in violation of 2.4 the regulation must 1) be a technical regulation, 2) alternative must be a relevant standard, 3) the party challenged did not base their law off that relevant standard, and 4) there were no exceptions to not follow the standard. Here, as we know from above this is a “technical regulation.” However, the AIDCP relied on by Mexico is not a relevant international standard bc that operated on an invitation only basis and to a relevant international standard the setting body must be “open” to all WTO members on a non-discriminatory basis.
2. Class Notes re Tuna Case:

a. Hughes: Don’t assume that it is always a technical regulation. While this is one, but this he thinks is just a little stamp like good housekeeping, where it says dolphin safe mark. Federal law says that you can use dolphin safe mark if you meet this standard, and you may not use the following phrases “Dolphin friendly, porous loving.” It’s not a law bout what a product is named, but about a certification mark that is “Dolphin safe” set out by the federal law. 

b. 2.1 violations without 2.2 or 2.4 ( Hughes doesn’t understand that. 
c. 2.4 is the one explored at length in Sardines (when technical regulations are required and relevant international exist or about to be concluded, members should use them as basis for their technical regulations unless the international standards is inappropriate to gathering …)
d. The international standards are not form the WTO- they are from the joint agreement of professionals and international 
e. When judging an national technical regulation against an international standard, the international standard does not have to be a standard reached by consensus (EC-Sardines), but it does have to come from an organization open to all WTO members. (US-Measuring concerning the importation, marketing, and sale of tuna and tuna products.)
f. CRITQUES: Hard for smaller countries to participating in writing these standards. The only countries who can field diplomats and experts everywhere at all times, are the countries that really write international standards- so in reality only about 7 countries write these standards. 
viii. Case Illustration: U.S.– Certain Country of Origin Labeling (COOL) pg. 312. Canada and Mexico challenged U.S. labeling law under the Farm Bill that set out “country-origin” requirements for muscle cuts of meat. For a cut of meat to be labeled U.S. it must be born, raised, and slaughtered in the U.S. This created problems for ranchers in U.S. and abroad since it required separately processing for ranchers who had domestically born cattle vs. cattle from Mexico elsewhere. Canada & Mexico argued violations of TBT. Panel concluded violations of 2.1 and 2.2. Appellate body upheld 2.1 less favorable but for different reasons. “Guidance for 2.1 violations should be taken from GATT III:4 jurisprudence. The complaining party has the burden to show less favorable treatment- the COOL measures here modified the competitive relationship to the detriment of imported livestock, and that detriment impact does not stem from a legitimate regulatory distinction. For 2.2, some trade restrictiveness is allowed, and requires weighing and balancing process: comparing the trade restrictiveness and the degree of achievement of the objective by the measure at issue in comparison with possible alternative measures reasonably available. Here, Consumer Information of Origin was a legitimate objective. But reversed Panel’s finding that 2.2 was violated bc it “failed to convey meaning info” But did not resolve this 2.2 issue…
1. Hughes does not think that the measure gave much consumer information about origin. Ex. Origin of Bacon says Canada and U.S. Consumers assume one pig from America, one pig from Canada created this bacon.
VII. Regional and History-Based Trading Arrangements
a. PREFENTIAL TRADE ARRANGEMENTS
i. Exceptions to MFN.

b. Two Kinds of PTA

i. Customs Union

1. Tariffs same no matter where you go. Harmonized tariff system.
ii. Free Trade Area

1. Member countries allowed to maintain their independent tariff system.

2. Rules of origin to permit free flow of goods within their free trade territory.

c. GATT XXIV

i. Subsection 4 is the theory: more freedom is allowed voluntary agreements like PTAs.
1. “The contracting parties recognize the desirability of increasing freedom of trade y the development, through voluntary agreements, of closer integration between the economies of countries parties to such agreements. They also recognize that the purpose of a customs union or of a free trade area should be to facilitate trade between the constituent free territories and not to raise barriers to the trade of other contracting parties with such territories.”
ii. Subsection 5 sets out the conditions:

1. 5. Accordingly, the provisions of this Agreement shall not prevent, as between the territories of contracting parties, the formation of a customs union or of a free-trade area or the adoption of an interim agreement necessary for the formation of a customs union or of a free-trade area; provided that

a. (a): with respect to a customs union, or an interim agreement leading to a formation of a customs union, the duties and other regulations of commerce imposed at the institution of any such union or interim agreement in respect of trade with contracting parties not parties to such union agreement shall not on the whole be higher or more restrictive than the general incidence of the duties and regulations of commerce applicable in the constituent territories prior to the formation of such union or the adoption of such interim agreement, as the case may be;
i. When a country joins a Custom Union will need to harmonize their tariff systems with the EC. To harmonize they cannot be “on the whole higher or more restrictive than the general incidence of the duties…”

HYPO: prior to Spain and Portugal joined EC.

Tariffs 

	EC:

Shoes: 5%

Oranges: 7%

Cars: 6%
	Spain: 

Shoes: 10% (-5)

Oranges: 20% (-14)

Cars: 0% (+6)
	Portugal:

Shoes: 10% (-5)

Oranges: 25% (-19)

Cars: 5% (-1)


To join EC, Portugal and Spain will need to harmonize their tariff systems with the EC.

To harmonize they cannot be “on the whole higher or more restrictive than the general incidence of the duties…” Could arguably violate this provision- for example Japan may argue that Spain’s increase of 6% on cars is higher and more restrictive…

b. 5(b): with respect to a free-trade area, or an interim agreement leading to the formation of a free-trade area, the duties and other regulations of commerce maintained in each of the constituent territories and applicable at the formation of such free-trade area or the adoption og such interim agreement to the trade of contracting parties not included in such area or not parties to such agreement shall not be higher or more restrictive than the corresponding duties and other regulations of commerce existing in the same constituent territories prior to the formation of the free- trade area, or interim agreement as the case may be; 
i. When a country forms a FTA, Countries cannot as a condition of increase trade among themselves increase any other tariffs to other countries.

iii. 3(a): “frontier traffic” transportation across border – amount of people who go back and forth to shop, movies, etc.
1. Example: truck driver licenses. If U.S. honors Mexican truck driver licenses Mexico will honor theirs.

d. Vast number of PTAs around the world (as of book writing, 2017: 263 existed).

e. Case Illustration:  Turkey- Restriction on Imports of Textile and Clothing Products (Report of the Appellate body, adopted on November 19, 1999). Pg. 53. Turkey, exporter of a lot of textiles, joins EU and adopts “substantially the same commercial policy as the EC” which at the time had a lot of quantitative restrictions on imports from India. India complained. Turkey argued that the GATT XXIV permits the common regulation of commerce of a customs union in a particular sector to be determined by one of the constituent member’s lawful quantitative restrictions, provided that the unified regulations on a whole are not more restrictive than the previous regulations. Turkey argues that because textiles account for 40% of their imports to EC, unless they adopted these restrictions, the EC who was concerned about trade diversion from India through Turkey for free duties would not allow for Turkey to join the union without the quotas. Panel rejects Turkey’s argument claiming Turkey had other alternative measures that are less restrictive to prevent transshipment into the EU while quotas still in effect like rules of origin requirements that would differentiate Indian textiles from Turkish Textiles.
f. Case Illustration:  European Communities- Bananas (Appellate Body Report 1997) pg. 280. [Hard case.A Quota of 857,700 tons of Bananas could enter duty free from 12 ACP countries under a new regime put into force in the EU, July 1993. The Lome Convention designed to benefit developing countries, to maintain close ties between certain EU countries and their recent colonies. Other Bananas not within the 12 ACP countries under Lome- were given a preferential tariff rate. EC got a GATT waiver for Lome so it wasn’t obligated to MFN for those Lome countries. System was as follows: First 857,000 tons from the 12 ACP Lome Countries entered duty free to EU. US and some Latin American countries complained about the EC/EUs recent preferential treatment of banana imports given to countries in the ACP (Africa, Caribbean, pacific). What was required by EU under their Lome Agreement? The appellate finds the EC is required under the Lome Convention: To provide duty free access for all traditional ACP bananas (857,000 tons); Provide duty free access for 90,000 tons of non-traditional ACP bananas (Non-traditional: number of banana’s over and above their historic sales); Provide a margin of tariff preference in the amount of 100 ECU/ton for all other non-traditional ACP bananas (Allocate tariff quota shares to the traditional ACP states that supplied bananas to the EC before 1991 in the amount of their pre-1991 best ever export volumes); Thereafter, any other bananas were subject to a complex TRQ system governed by the Banana Framework Agreement: Two tariff rates under this system-Lower: for in-quota bananas (all bananas up to a stated quantity) Higher: for out-quota bananas (all bananas above a stated quantity). How the amounts within the quotas were allocated was discriminatory because Favored ACP countries > South American countries (of which the US had invested in some of these countries to allow efficient production at low cost than ACPs) BC the ACPs were allotted a higher “in-quota” amount, they benefitted from a lower tariff. Remember GATT provision says: if you CAN impose quantitative Quota, the allocation of the Quota is to allocated roughly as if there was free trade? GATT waiver for Article I, argued a waiver of also GATT Article XIII. Appellate body disagrees.  Didn’t really go into this in depth. Did not address the licensing agreement issue. This is a defection from the principals of free trade for historic social political reasons. This Lome Convention, where large countries want to continue their relationship with their former colonies.
g. Origin Rules for FTA

i. NAFTA must be Mexican, American or Canadian.
1. Under NAFTA they use the tariff shift test
a. Usually this test still lines up with substantial transformation test.

2. Tariff Shift Test
a. Under this test U.S. customs officials will determine:
i.  1) how the goods would have been classified under the HTSUS; and 
ii. 2) whether the goods would be classified under a different tariff line under the HTSUS when they enter the U.S.
ii. Case Illustration: Cummins Inc. v. US (US Appeals, Federal Circuit, 2006) pg. 256. Crankshifts imported into Mexico from Brazil then to the U.S. Cummins argues in Mexico they undergo a tariff shift to classify them as products of Mexico in order to receive duty free treatment. Issue: Did the crankshafts undergo a tarriff shift in Mexico? Holding: No. Reasoning: Asks hypothetically when it was imported into Mexico, what would it have been classified under in U.S. Cummins argues that the crankshifts enter Mexico under 7224 “semifinished products of other alloy and steel” which the notes explain semifinished as “products of solid section, which have not been further worked than roughly shaped by forging. Here, the issue was “further worked” which Cummins argues did not occur in Brazil bc they rely on a note that discusses further worked as surface treatments (none of which occurred in Brazil). Court rejects Cummins argument, instead looks at common usage and plain meaning, read in the context means as the trial court determined “to form, fashion, or shape an existing product to a greater extent.” In Brazil the crankshift was trimmed, coined, blasted, milled, and mass centered. Additionally, all that occurred in Brazil are understood in the forging industry as processes distinct (beyond) forging. So upon importation into Mexico it was classified properly under 8483, which was the class it was imported under to U.S. Did not undergo tariff shift.
1. GRI 2(a) “any reference in a heading to an article shall be taken to include a reference to that article incomplete or unfinished, provided that, as entered, the incomplete or unfinished article has an essential character of the complete or finished article.”
iii. Rules of Origin under NAFTA-NAFTA 401 defines originating goods in 4 ways:

1. Goods wholly obtained or produced in NAFTA
2. Goods meeting the tariff shift rules of origin or other applicable rules of origin where no tariff shift is required (such as regional value content);
3. Unassembled goods that do not meet tariff shift rules of origin but which contain a regional value content of 60 or 50 percent depending on the method used (furthered explained below)
4. Goods produced NAFTA wholly from originating materials.
a. EXAMPLE CHEESEBURGERS:
i. If the Bun (water, wheat, etc) all NAFTA
ii. Tomatoes Mexican
iii. Beef MI, US
iv. Lettuce CA
v. Pickles Wis.
b. ALL ORIGINATING in US, CANADA or MEXICO

5. How to understand Article 401 see. Pg. 260-264 NAFTA: A Guide to Customs Procedures
6. Tariff Shift Test HYPO pg. 262
a. Frozen pork meat (HTS 02.03) is imported into the US from Hungary and combined with spices imported from the Caribbean (HTS 09.07-09.10) and cereals grown and produced in the U.S. to make pork sausages (HT 16.01). The Annex 401 rule of origin for HTS 16.01 states: A change to heading 16.01 through 16.05 from any other chapter. Since the imported frozen meat is classified under chapter 2 and the spices are classified in Chapter 9, these non-originating materials meet the required tariff change. One does not consider whether the cereal meets the tariff change because it is an originating material—only non originating materials must undergo the tariff change.

iv. (3) Regional Value Content Method
1. Instead of tariff change, you can get a high enough value added to the product that is NAFTA.
a. Example-Cars: 61% NAFTA value added
i. NAFTA 2.0, overtime that will go up to 75% NAFTA value added
2. Two formulas:
a. Transaction value method
i. Calculates the value of the non-originating materials as a percentage of the GATT transaction value of the food, which is the total price paid for the good, with certain adjustments for packing and other items, and is based on principles of the GATT custom’s valuation code.
ii. Bc the transactional value method permits the producer to count all of its costs and profit as territorial, the required percentage of regional value content under this method is higher than under the net cost method.
iii. Invoiced price of finish product and what percentage of the non-originating material. 
iv. RVC = (TV – VNM / TV) x 100
1. RVC= regional value content, expressed as a percentage
2. TV: is the transaction value.
3. VNM: is the value of the non-originating materials used by the producer in the production of the good.

b. Net cost method
i. Calculates the regional value content as a percentage of the net cost to produce the good.
ii. Must be used when there is no transaction value, in some related part transactions, for certain motor vehicles and parts and for some special cases involving min. regional content value.
iii. RVC = (NC – VNM / NC ) x 100
1. RVC: the regional value content expressed as a percentage.
2. NC: the net cost of the good
3. VNM: the value of the non-originating materials used by the producer in the production of the goods

· HYPO pg. 263

· Invoice price: $4.40 (60% of this)

· Cost $3.90 (25 cents packaging and shipping)

· 3.65 ( what it cost when it was finished at factory. (50% of that)

· Shipping and packing is NAFTA economic activity…

· Lower percentage at net cost when finished at factory, not yet sent.
VIII. The “General Exceptions” to WTO/GATT
a. THE WTO WAS Designed to increase wealth and efficiency, but not designed to increase human values, like environment, social, democracy, civil rights. DOHA round, left incomplete ( partly bc the WTO system was not designed to take into account increasing wealth and free trade. BUT Article XX was the main safety provision to try to take into account these issues.

Article XX
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustified discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent adoption or enforcement by any contracting party of measures:
Chapeau Test: usually the second part of any exception analysis. Ask does the measure (1) arbitrarily discriminate; (2) unjustifiably discriminate; or (3) is a disguised restriction on international trade. + see Gasoline, ask reasonable alternatives.

(a) Necessary to protect public morals;
Necessity Test + See Seals Case

Necessity Test: developed into sort of a weighing and balancing test. 
1) Identify the objective or the value sought to be protected. 
· Identify the objection or goal of the measure

· Compare the value of that goal to others legitimate objectives from other cases (French Asbestos (halting human cancer); Korean-Beef (Fraud)

· Ends-Means Analysis- Brazil Tyres (is means to achieve the end too attenuated?)
2) Determine whether the measure in question contributes to the objective. 
· See…. Material Contribution

· Has to make a material contribution to the achievement of its objective.

· Impact of the replacement of imported tires with new tires on reducing waste

· Would import tires be replaced with domestically retreaded tires (can domestic used tires be retreaded in Brazil?)
· Would the reduction of waste tires contribute to reducing risk to health?

3) Determine whether a less trade restrictive alternative measure that achieves the desired level of protection is reasonably available.
(b) Necessary to protect human, animal or plant life or health;
Necessity Test + See France-Asbestos, Korean-Beef, Brazil-Tyres
(c) Relating to the importations or exportations of gold or silver
(d) Necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement, including those relating to customs enforcement, the enforcement of monopolies operated under ¶4 of Article II or Article XVII, the protection of patents, trademarks and copyrights, and the prevention of deceptive practices.
Necessity Test + Korean-Beef?
(e) Relating to the products of prison labour;

(f) Imposed for the protection of national treasures of artistic, historic or archaeological value;
(g) Relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestics production or consumption;
Relating to Test + Turtles + Gasoline for second clause analysis (made effective, in conjunction)
(h) Undertaken in pursuance of obligations under any intergovernmental commodity agreement which conforms to criteria submitted to the CONTRACTING PARTIES and not disapproved by them or which is itself so submitted and no so disapproved.

(i) Involving restrictions on exports of domestic materials necessary to ensure essential quantities of such materials to a domestic processing industry during periods when the domestic price of such materials is held below the world price as part of the governmental stabilization plan; provided that such restrictions shall not operate to increase the exports of or the protection afforded to such domestic industry, and shall not depart from the provisions of this Agreement relating to non-discrimination;

(j) Essential to the acquisition or distribution of products in general or local short supply; provided that any such measures shall be consistent with the principle that all contracting parties are entitled to an equitable share of the international supply of such products, and that any such measures, which are inconsistent with the other provisions of the Agreement shall be discontinued as soon as the conditions giving rise to them have ceased to exist. The CONTRACTING PARTIES shall review the need for this sub-paragraph not later than 30 June 1960.

b. Broad categories of cases that try to fit under the XX exceptions include:

i. Environmental protection
ii. Product safety
iii. Food safety
iv. Waste minimization and disposal
v. Culture
vi. Climate change
vii. Workers’ rights and human rights.
c. NOTE: Article XXI: Security exceptions. 
i. TO this date, no WTO dispute has arisen regarding this Article.
ii. We have seen it utilized in some instances:
1. Iran Nuclear Deal
2. North Korean Nuclear Deal
3. Trump’s tariffs on Steel & Aluminum
a. Note: Hughes does not think that should a complaint be made it would be hard to judge- a panel judge may read the language and decide there is nothing really they can decide here given “which it considers necessary” language.

d. Article XX ANALYSIS:

i. The measure must fall within one of the enumerated exceptions

ii. The measure must satisfy the introductory section (the Chapeau).
e. Case Illustration: [Product Safety XX(b)] European Communities ​​​​–– Measures affecting Asbestos (2001). Pg. 345. Frances passed a decree prohibiting the import and export of any product containing or processed with asbestos fibers, specifically the use of chrysotile-cement products. France relied on GATT XX(b). Canada complained. Article XX(b) “necessary to protect human, animal or plant life or health.” Issue: Whether Chrysotile poses a risk to human health and if the measure by France is necessary to protect human health? Holding: Yes, Yes. Reasoning: The appellate body affirmed the panel’s finding in light several factors including scientific evidence that showed asbestos caused cancer, and found Chrysotile posed a risk to human health. Next, appellate body reviews the “necessary” element addressing Canada’s arguments in turn: 

i. Canada Argument #1: The panel erred in finding on the basis of scientific evidence chrysotile-cement products pose risk to human health.

1. Will not re-weigh findings. Not enough material to overturn panel’s decision. Affirms panel.

ii. Canada Argument #2: Panel was obligated to quantify itself the risk associated with chrysotile-cement product and not simply rely on hypothesis of French authorities.

1. As with the SPS, there is no requirement under XX(b) to quantify the risk. Can be evaluated under both quantitative or qualitative terms.

a. Hughes thinks this was an easy case for this panel and appellate body to say that because NO amount of asbestos is safe. Easy to say France did not need to quantify this risk.

iii. Canada Argument #3: Panel erred in postulating that the level of protection of health inherent in the Decree is a halt to the spread of asbestos-related health risks.

1. WTO members have the right to determine the level of protection of health they consider appropriate. 

2. France has chosen the level of protection is to “halt” all chrysotile-cement products.

3. ¶168 important: Appellate body is making a position that when it comes to human health and life a WTO member gets to decide how much risk it will tolerate, and if they want to eliminate any risk France is within the power to do that.

a. Do we think a panel would also say it’s up to the member to decide level of protection for animal or plant health? The human life is an easy case, but the other parts of XX(b) would be hard…

iv. Canada Argument #4: Panel erred in finding that “controlled use” was not a reasonably available alternative to the ban.

1. Canada’s argument about alternatives, and it is controlled use- goes to this question of necessity. 

a. ¶171-172 what are they saying about necessary?

i. The more important, the more vital, the goal or the severity of the consequences, the easier it will be to accept a measure as “necessary”

ii. Here is the importance of life and health vs. Korean Beef case was the goal of avoiding fraud. Fraud compared to human life is not as vital and important and did not get the ease of whether the measure was necessary.

v. Imagine Cement (which contains asbestos)
1. Even if we had a safe use, controlled use – what’s your argument as French policy maker?
a. When you tear it down.
b. Human error.
c. Erosion over time, cracks, breaks, dissolves.

f. What are the good faith limits, and how do we determine what is necessary?
i. Can a Country ban single use plastic straws on grounds it’s necessary to protect ocean life?
ii. What is necessary can depend on ?
iii. Note success GATT XX(b)- you don’t have to have a preponderance of scientific evidence. You just need evidence.
iv. See notes 349-350. The word necessary used to be construed narrowly, which became untenable. The solution was to adopt a balancing approach based on a continuum in which both a strict and flexible interpretation of necessary would be possible, depending on the context and the values and interests at stake.
1. Ex. Korean Beef Case- necessary to prevent fraud. Ex. France-Asbestos Case- necessary to protect humans from getting cancer. Cancer may be considered a graver or greater interest with a larger value in protecting warranting a broader interpretation of necessary vs. fraud in comparison would be of less interest of value to protect and warrants a narrower interpretation of necessary. Relatively easier for France to prove no reasonable alternative exists…
g. Question #1 pg. 351 -Can also approach this and analyze as a technical regulation.
i. Overall goal: If there is an international standard, than technical regulation should be based on that standard. Unless you can show the standard is inappropriate and ineffective to your country’s goals.
1. “Based On” means not contrary to standard (EC Sardines)
2. Analysis:
a. Is it a technical regulation? Yes…
b. Is there an international standard? Assume international standard on how much asbestos fiber can be safely inhaled -0. French can say that our law is based on the international standard.
h. Question #2, pg. 351-An alternative ground of the Appellate body’s ruling upholding the French decree was that asbestos and non-asbestos containing products are not like products. Triggers National Treatment- but only if cement with asbestos from Canada is considered a like product to non-asbestos containing cement from other member.
1. Do like product analysis using factors used to determine “Like Products.”
i. As an extension of Article XX (b) “necessary to protect human, animal, or plant life or health;” See the SPS Agreement “The WTO Agreement on the Application of Sanitary and Phytosanitary Measures.” 
i. Although members are permitted under GATT Article XX to use measures to restrict trade to ensure food safety to protect human health and animal health, WTO members considered it important to develop more specific criteria on this important issue. Accordingly, in a separate agreement on the application of Sanitary & Phytosanitary measures was concluded in 1994. This SPS agreement is specifically intended to “elaborate the rules for the application of the provisions of GATT, in particular provisions of Article XX(b).”
j. Food and Safety: SPS (Sanitary & Phytosanitary Measures) Agreement
i. Analysis of SPS (similar to TBT)
1. 1) WTO member must base all national SPS measures on international standards, guidelines, or recommendations where they exist. (3.1)
2. 2) WTO members are, however, allowed to use national measures implementing levels of protection that exceed existing international standards (3.3) if:
a. The member conducts a risk assessment that justifies that use of a national measure.
i. Risk assessment must be based one:
1. Scientific evidence AND
2. Economic factors such as loss of production or sales due to the entry of imports, costs of control or eradication of pests arising from imports, and the cost effectiveness of alternative approaches to limiting risks (5.2)
3. If no scientific evidence exists due to the incomplete state of knowledge, a member is still allowed to impose a national measure with a higher standard of protection on a provisional basis (5.7). This is considered to be an expressions of the precautionary principle under international law.
ii. Annex A ¶1 of the SPS agreement defines sanitary and phytosanitary measures to include any measure applied to protect animal or plant life and health, arising from risks associated with

1. Entry establishment or spread of pests, diseases, disease-carrying organisms, or diseasing causing organisms

2. Additives, contaminates, toxins, or disease causing organisms in foods, beverages or feedstuffs,

3. Animals plants or products thereof or from the entry establishment or spread of pests.
k. Case Illustration: [Precautionary principle] European Communities ​​​​–– Measures concerning Meat (Hormones) (1998) pg. 354. EC concerned with health scares (mad cow) and lack of scientific understanding of effects of GMO and enhanced foods. One of the measures enacted to combat these concerns was a ban on imports of Hormone injected beef (beef injected with natural occurring or synthetic hormones to promote growth). US and Canada complain that this ban is inconsistent with SPS agreement and GATT 1994. Panel found that the EC’s ban was inconsistent with SPS- that EC was imposing a measure that was stricter than the international standard and therefore needed to justify that standard by undergoing a risk assessment. (3.3) The Panel found that EC failed to perform proper risk assessment. All parties appeal. Holdings: (1) Although EC put forth measures that were higher and more exacting that the Codex standards, they were still required to undergo a risk assessment under Article 5.1 of SPS. (2) The risk assessment does not require a quantitative element. (3) See break down of the entire case:
i. First the court looks at the relationship between Articles 3.1, 3.2 and 3.3 of the SPS agreement.

1. “Under Article 3.2, a Member may decide to promulgate an SPS measure that conforms to an international standard. Such a measure would embody the international standard completely and for the practical purposes converts it into a municipal standard. Such a measure enjoys the benefit of a presumption (albeit a rebuttable one) that is consistent with the relevant provisions of the SPS agreement and of the GATT 1994.
2. Under Article 3.1 a Member may choose to establish an SPS measure that is based on the existing relevant international standard, guideline, or recommendation. Such a measure may adopt some, not necessarily all, of the elements of the international standard. The Member imposing the measure does not benefit from the presumption of consistency set up in Article 3.2, but as earlier observed a member is not penalized by exemption of a complaining member from the normal burden of showing a prima facie case of inconsistency with Article 3.1 or any other relevant article of the SPS Agreement or of the GATT 1994.

3. Under Article 3.3 a member may decide to set for itself a level of protection different from that implicit in the international standard, and to implement or embody that level of protection in a measure not “based on” the international standard. The Member’s appropriate level of protection may be higher than that implied in the international standard. The right of a Member to determine its own appropriate level of sanitary protection is an important right.”
a. ¶171: “based on” – characterization of based on= is that the national law will adopt some but not necessarily all elements of the international standard.

4. GATT Article XX(b) connect to SPS Agreement. If your national law is the international standard agreed upon to protect the exceptions in GATT 1994 Article XX(b), there is a presumption that your measure is consistent with SPS and GATT.
ii. Then Court Looks at Article 3.3

1. Article 3.3 (inherent in 3.3 is sovereignty)
2. “Measures which result in a higher level of sanitary or phytosanitary protection than would be achieved by measures based on the relevant international standards, guidelines or recommendations, if there is a scientific justification, or as a consequence of the level of sanitary or phytosanitary protection a Member determines to be appropriate in accordance with the relevant provisions of paragraphs 1 through 8 of Article 5. (FN2) Notwithstanding the above, all measures which result in a level of sanitary or phytosanitary protection different from that which would be achieved by measures based on international standards, guidelines or recommendations shall not be inconsistent with any other provision of this agreement.”
a. FN 2- for the purposes of paragraph 3, Article 3, there is a scientific justification if, on the basis of an examination and evaluation of available scientific information in conformity with the relevant provisions of this agreement, a Member determines that the relevant international standards, guidelines or recommendations are not sufficient to achieve its appropriate level of sanitary or phytosanitary protection.
3. The right of a member to define its level of protection is NOT an absolute or qualified right. They surrender some sovereignty in this area. See 3.3 – so they can have their own level of protection but it must be shown by following the 3.3 ( Article 5 
4. If the measure is higher than international standard is ok in two circumstances:
a. if there is a scientific justification, OR
b. as a consequence of the level of sanitary or phytosanitary protection a Member determines to be appropriate in accordance with the relevant provisions of paragraphs 1 through 8 of Article 5.
i. Which ultimately means looser “scientific justification” 

iii. Court turns to the Article 5.1 and 5.2 Basing measures on a Risk Assessment.

1. Risk Assessment definition: “the evaluation of the potential for adverse effects on human or animal health arising from the presence of additives, contaminants, toxins or disease causing organisms in food, beverages or feedstuffs” [Annex A ¶4 SPS]. A Two Step Process:
a. Identify the adverse affects on human health arising from the presence of hormones injected to promote growth in meat; and
b. If any adverse effects exist, evaluate the potential or probability of occurrence of such effects.
i. Probability does not impose a quantitative requirement.
c. You must have a rational fact based approach to what is “scientific” basis.
i. The panel appeared to exclude from the scope of these factors anything that was NOT susceptible to quantitative analysis was in error. Other non quantitative items should be considered, this list is not closed. Social sciences etc…
d. You either need a scientific justification Article 3 or article 5. Article 5’s assessment of risk assessment is not as demanding as scientific justification under Article 3 of SPS.

i. ¶193 “We believe that Article 5.1, when contextually read as it should be, in conjunction with and as informed by Article 2.2 of the SPS agreement, requires that the results of the risk assessment must sufficiently warrant– that is to say, reasonably support– the SPS measure at stake. The requirement that the SPS measure “be based on” a risk assessment is a substantive requirement that there be a rational relationship between the measure and the risk assessment.”


1. “Based on” ( substantive requirement.

2. “Sufficiently warrant” ( reasonably support measure at stake

ii. This language is dicta according to Hughes.
iii. Studies reached conclusion that use of growth hormones is safe, and assumes good practice is followed.

e. The substantive requirements involve two kinds of operations: 1) identifying the scientific conclusions reached in the risk assessment and scientific conclusions implicit in the SPS measures; and 2) examining those scientific conclusions to determine whether or not one set of conclusion matches with the second set.

2. Appellate body agrees with the Panel that the scientific reports listed do not rationally support the EC’s import prohibition.  ¶ 199 (3 critiques of ECs studies to support their measure). 

a. Even though there are studies about cancer effects in food with hormones- but not studied in food when consumed and also about the categories of hormones and not the specific hormones.
b. Sufficient to warrant – in ¶¶ 199 and 200, the appellate body said your studies are too general and not specific enough. 
i. To provide a rational basis you need to be more specific. So not a rational relationship between the goal or objective of the measure and the stuff cited.

c. MGA not referred to in the studies and no international guidelines.
i. Hughes thinks important, that of the five hormones you have nothing on one of them…

d. Good Vet. Practice: In good vet practice these growth hormones are ok and safe, but EC is arguing that they have a right to protect against bad Vet practices.
i. ¶¶203, 205. Appellate body does allow the possibility that “Taking account of risk arising with failure to comply with good vet practice in admin of hormones.” NOT IN BOOK

ii. Yes, possible if EC had done a real risk assessment.
iii. These ¶s inform ¶207
3. ¶207: You did not give this risk assessment, your argument was based on assumption of good vet practice.

iv. What about the Customary Law Issue?
1. Handout with extra language from Beef Case regarding “precautionary principal”(PP): In the case of potential serious or irreversible effects on human health and environment there may be a need to act to reduce potential risk before there is strong scientific proof taking into account the likely costs and benefits of action vs. inaction.

2. EC ARGUES
a. Note all the different laws governing international laws & its interpretations.
b. Here, EC argues that the Precautionary Principal is part of customary law. And because its apart of customary law, the precautionary principal should be used to interpret all of the provisions of SPS agreement and treaty commitments.
i. Ex. Of what customary law is: Think about the domestic law cannon of interpretation, that Congress is assumed to use concepts and principals of common law unless told otherwise. So, common law used to interpret statutory law. This is the same principal that’s arguably being applied here. (customary law like common law, or law that has happened for so long over time BC people think it’s the law.)

ii. Customary Law among nations, should be used to interpret their treaty commitments to each other.

3. Panel disagrees. Whatever the PP there is relating to SPS, its already written into Article 5 of SPS. 5.7 IS the PP here ( the panel says. And that’s all the PP you get.

4. US argues: PP does not represent customary law it’s only an approach.
5. Canada argues PP not adopted into customary law, but an emerging principal of law.

Customary law emerges: after long practice, by many countries/states and they practice this way bc they believe they are obliged to act that way.
· Typically thought to emerge slowly, but POST WWII- arguments about ow quickly customary law can emerge specifically regarding human rights.

6. Appellate Body: ¶123 ( does not answer whether this PP is customary law. Punts the question bc did not want to answer it. Too important and has too many implications and consequences. 

a. They find that the drafters did not write the PP in the SPS expressly, so it must have been intentional and also its still reflected in some ways in 5.7.
l. Case Illustration: EC- Biotech Products Case pg. 364-65. Canada, U.S., and Australia brought complaint against the EC over policies surrounding biotech, GMO products. Particularly, the EC moratorium on Biotech. Two tiered system implemented: (1) EC would case by case approve or deny GMO products and (2) But allow member states were allowed to pass their own measures to prohibit importation, sale, etc of GMO products. 5.7 is a provisional measure mechanism when you don’t have the scientific justification that would allow your measure under article 3. 

i. Beef Hormones.
1. Scientific justification: ok under article 3
2. No scientific may be ok with a risk assessment under article 5

ii. 5.1 and 5.7 analysis: View them together, they work together.
1. 5.1 is standard for permanent measures
2. 5.7 is used as a provisional basis when you don’t have sufficient evidence. 5.7 requires
a. 1. The measure must be imposed where relevant scientific information is insufficient
b. 2. The measure must be imposed on basis of pertinent info
c. 3. The party imposing the measure must seek additional info necessary for a more objective risk assessment; and
d. 4. The measure must be subject to review again within a reasonable time period.

iii. Panel concluded that EC had in fact performed risk assessment in all of the safeguard cases, the complainants had established a presumption that the first requirement of Article 5.7 was not met, and the EC failed to rebut this presumption.
iv. This decision was not appealed.

1. Maybe bc sometimes a domestic political leadership will intentionally go contrary to the GATT- in order to get challenged and then go back to the member states to back down. ( political reasons Hughes thinks as to why it was not appealed, and why some EC challenges are fought but then not appealed.
m. Waste Minimization and Disposal as Exception to GATT obligations XX(b)
i. The Appellate body found that this required a three step analysis: (Asbestos and Korean Beef) for “necessary”?
1. Identify the objective or the value sought to be protected
2. Determine whether the measure in question contributes to the objective
3. Determine whether a less trade restrictive alternative measure that achieves the desired level of protection is reasonably available
ii. Case Illustration: Brazil-Measures Affecting Imports of Retreaded Tyres (2007). Brazil banned re-treaded tyres, fined domestic transporters/producers/ who used those tires, but exempted the free trade area MERCOSUR. So, violation of quotas, national treatment and MFN. Brazil defends on GATT XX(b). The overall amount of waste tyres will be reduced…Brazil leader of developing world- they are saying we wont be the dumping ground for tires anymore. Bc other countries will import their used retreaded tires to Brazil… instead of wasting them themselves…And it’s the waste of getting rid of tires after they can no longer be used causes hazards to environment and public health…Applied the necessity test: 
1. The Appellate body found that this required a three-step analysis:
a. Identify the objective or the value sought to be protected
i. ¶144: Human health and safety, human health risks related to environment then are just as important

ii. Asbestos. France’s goal is to halt the deaths.
1. The connection between the product and death is clear.

iii. Brazil here is not halting the risk- but is to reduce to “maximum extent possible.”
1. The connection between tire waste and negative affect on human health has a lot of steps in between.
2. More attenuated the relationship.
iv. Panel accepts the goal is a legit. Goal- and that the objectives are legit. But the means are attenuated.

b. Determine whether the measure in question contributes to the objective
i. Necessary? – Looks to Korean Beef 
ii. There can be bans that although are the most import restrictive, are still “necessary” means to achieve their end goal. The term necessary need not mean “indispensable.”
iii. Countries have arguments to intervene on other causal issues within the goals and means that could alleviate the issue to attain the goal without the severity of the ban.
iv. “When a measure produces restrictive effects on international trade as severe as those resulting from an import ban, it appears to us that it would be difficult for a panel to find that measure necessary unless it is satisfied that the measure is apt to make a material contribution to the achievement of its objective.”

v. Determine whether the measure in question contributes to the objective
1. Has to make a material contribution to the achievement of its objective.
2. Impact of the replacement of imported tires with new tires on reducing waste
3. Would import tires be replaced with domestically retreaded tires (can domestic used tires be retreaded in Brazil?)
4. Would the reduction of waste tires contribute to reducing risk to health?
vi. Panel finds it does make a material contribution. ¶153
c. Determine whether a less trade restrictive alternative measure that achieves the desired level of protection is reasonably available.

i. “we must preserve for the responding Member its right to achieve its desired level of protection with respect to the objective pursued.” ( asbestos.
ii. What about the alternatives the EC put forth?
1. The alternatives are not good enough because waste prevention is better than waste management which was the EC ideas.
2. Material recycling is too costly and required advanced tech. not available.

2. It is necessary to protect human health under XX(b)?
a. Two step analysis:
i. find out is falls within one of the exceptions under XX, 
ii. then return to the Chapeau:
1. arbitrary?
2. unjustifiable discrimination?
3. disguised restriction on international trade?

b. Lastly, did the ban in Brazil satisfy the chapeau of XX? (Chapeau means the Hat): To satisfy the chapeau the measure must-

i. must not be applied in a manner that would constitute an arbitrary or unjustifiable discrimination and
ii. must not be applied in a manner that would constitute a disguised restriction on international trade
c. Found it violated the chapeau: Appellate body did not like the exception for MERCOSUR and make it a ban on everyone, and don’t allow courts allow some countries tire shipments to come in.

d. Side Note: MERCOSUR is interesting bc the WTO wanted free trade zones, and so they didn’t apply this ban to them. But then also if you were serious to this waste ban, then why would you not ban from the free trade zone too?
Exam HYPOs: Can we as the U.S. ban plastic straws? To protect environment?
iii. Appellate body unhappy with a couple aspects of Brazil’s law- allowing MECUSO and court’s permission of injunctions to permit tires which would likely be abused and be arbitrary discrimination and violate the chapeau.

n. Exception relating to the Environment (XX(g))
i. GATT Article XX has no environmental clause so most efforts under b or g of XX.
ii. US- Tuna Dolphin Cases ( first instance of attempt to see the environmental exception…
1. US argued nothing in article III prevented trade restrictions that targeted, production, process or methods. (“PPM”s)
2. Panel rejected argument and found Article III permits to regulations of products as such and not PPMs.
3. This panel report was never adopted, bc this was pre WTO- and GATT reports adopted by unanimity and US would not adopt the report.
4. But fact that international panel reached this conclusion outraged environmentalist, so bc of this outrage and other concerns re environment the adoption of the WTO it was express the importance and sensitivity to environmental issues.
5. Within the preamble upon the creation of the WTO it was established that one of the important objectives of the WTO was the rules to foster “the optimal use of the world’s resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and enhance the means for doing so.”
6. The GATT rule taking a hard line against all PPMs has been modified under recent WTO.
o. Case Illustration: U.S. – Standards for Reformulated and Conventional Gasoline (Appellate Body 1996) pg. 324. 1990 Congress tried to pass amendments to the clean air act, that would set baselines for reformulated and conventional gas in an attempt to cut down on air pollution. They set up a structure that gave domestic refiners the choice of using their individual baseline from 1990 or a statutory baseline, but foreign refiners had to use the statutory baseline. Brazil and Venezuela complained arguing violation of national treatment etc. Panel agreed and also agreed it was not justified under XX(g). US Appealed. 

i. Why did the US treat foreign refiners differently? Domestic admin. Problems give rise to this requirement to import refiners meeting one standard- bc enforcement and regulation by the EPA would be costly and hard international. 

ii. Not consistent with national treatment bc it treats gallon of American gasoline the same as imported gallon gasoline.

iii. First, does it fall within the exception?

1. (g) “relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption.”

a. Made effective- interpreted as operative, in force, come into effect

b. In conjunction with- interpreted as together, jointly with

c. Take together, the second clause of XX(g) does not require government measures like this baseline requirement require identical treatment. No textual requirement under the exception to be treated identically.
2. Falls in the exception.

iv. Second, does it satisfy the chapeau?
1. Burden on party invoking exception to prove. 

a. Arbitrary discrimination
b. Unjustifiable discrimination; or

i. Both above imply some discrimination wont be unjustified or arbitrary…some will be tolerable under the exceptions.

c. Disguised restriction

d. The impart meaning to one another. Holistic analysis. 
e. The fundamental theme is to find in the purpose and object of avoiding abuse or illegitimate use of the exceptions to substantive rules available in XX.
2. Turns into a “necessity
” test.
a. Reasonable alternatives?
b. Appellate found two omissions or failures in regards to these alternatives on the part of the US failed to satisfy passing the Chapeau test.
i. 1. They did not explore adequately means – including cooperation with other governments like Brazil etc. – to mitigate the anticipated admin. Problems if the foreign refiners were allowed to implement personal baselines; and 
ii. 2. They failed to count the costs to foreign refiners in restructuring their operations to meet the new gas standards like they afforded to the domestic refiners as a result of the statutory baselines.

3. Other alternatives we can think about?
a. You must be subject to his baseline, unless you pay for our EPA inspectors to come and inspect your site then you can use a refinery specific standard
b. Give the importers the dirtiest of the domestic baseline
p. Case Illustration: United States – Import prohibitions on Certain Shrimp & Shrimp Products (App. 1998) pg. 328. Under the Endangered Species Act of 1973, the US government required all U.S. shrimp trawling vessels to use Turtle Excluder Devices (TEDs) in order to protect an endangered species- sea turtles. Section 609, enacted 1989 imposed a ban on imports of shrimp captured without TEDs. In order for shrimp exporters to continue exporting to U.S. they had to be certified. Attaining a certification was lengthy and required 1 of 2 things: 1) Countries with a fishing environment that did not pose a threat to sea turtles could get a certificate; and 2) countries with a regulatory program that governed the taking of sea turtles in the course of shrimp trawling and was comparable to that of the U.S. and to places with similar average rates of incidental capture of sea turtles. Originally this was limited to wider Caribbean/Wester Atlantic region and granted those countries a 3 year phase in period. Dec. 1995 the court of international trade held that the ban had to be imposed worldwide by May 1996. April 1996 US issued guidelines which extended the ban to all countries. Malaysia, India and Thailand complained to WTO. US argued it was justified under XX(g)- Panel disagreed. Here, this is a ban on imports, not based on the product, but on the PPM (process and methods). Under GATT XI bans are forbidden. US tries to justify under GATT XX(g). Article XX(g) “relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption.”

i. First, are the sea turtles “exhaustible natural resources?”

1. India, Pakistan, & Thailand argue sea turtles are not exhaustible natural resources. The “reasonable interpretation” they argue of the term “exhaustible” refers to “finite resources such as minerals, rather than biological or renewable resources.” These minerals are limited and supply and can be depleted unit by unit as consumed- so those are “exhaustible.” Also, the history of the drafting of this XX(g) showed people arguing export restrictions should be limited to “preservation of scarce resources.”
2. Malaysia argues that sea turtles could only be considered under XX(b) and not (g), (g) only referred to non-living, exhaustible resources. & US cannot argues both (b) and (g) exceptions at the same time. Also, Sea Turtles are “renewable” bc they are living and can procreate.
a. Note: Why would Malaysia argue its XX(b) not (g)? ( Bc (b) required “necessary.” Here, only “related to.”
3. Appellate body is not persuaded by the above arguments.
4. (g) is not limited textually to “living” or “non-living” or “mineral.” Exhaustible resources and renewable resources are not mutually exclusive. Even if a resource is renewable, and can reproduce, it is still susceptible to depletion an extinction. Living resources are just as “finite” as petroleum… etc.
5. Sea Turtles are exhaustible? Yes. See Appendix I of the Convention of International Trade in Endangered Species- which lists all 7 species of sea turtles.
ii. XX(g) met- HOW?
1. Pg. 329 “Relating to”

a. Examine the relationship between the general structure and design of the measure & the policy goal it purports to serve

b. In this case the design of the measure was intended to influence countries to adopt national regulatory programs requiring the use of TEDs

c. Means Ends shows that the measure is not disproportionately wide in its scope and reach in relation to the policy objective of protection and conservation of sea turtles.

iii. What about Chapeau? Three standards within the Chapeau:
a. Arbitrary discrimination between countries where the same conditions prevail
b. Unjustifiable discrimination between countries where the same conditions prevail
c. Disguised restriction on international trade
2. The application of the measure must result in a discrimination
a. Note: the nature and quality of this discrimination is different than that under Article I, III, or XI of the GATT
3. The discrimination must be arbitrary or unjustified in character
4. This discrimination must occur between countries where the same conditions prevail.
5. While addressing the discrimination unjustified: Panel finds US measure is Rigid & non-flexible rule by the U.S. creates an economic embargo that forces importers to adopt one single standard, the U.S. standard. So, the panel here is really hinting at an issue with infringing sovereignty – forcing other countries exporters to adopt their standards and surrender their sovereignty. Hughes does not think its is initially a discussion on discrimination. Specifically, ¶163-164 on pg. 332
a. ¶166-167 Appellate body criticizes US for not negotiating with other countries. Which Hughes thinks is not discrimination bc they refuse to negotiate with anyone.

b.  ¶169- Hughes can see how this regional agreement inter-American convention was discrimination.

c. ¶175- the transfer of tech. of TEDs by US to other countries can be seen as an unjustifiable discrimination. ( troubling as a US policy maker. Chills developing countries intent to help other countries who need tech.

iv. What can US do in hindsight to avoid this discrimination? 
1. Implement a measure that says: TEDS save turtles X amount for every 5 million shrimp, so if you don’t use TEDS but you can show you meet that standard with another method than you can import your shrimp.
v. Why did the U.S. start in Caribbean?
1. Where most sea turtle live?
2. Proximity to the U.S.?
vi. Why did the US only negotiate with some and not others?
1. Lack of a shrimp ambassador, and lack of resources in EPA to negotiate with everyone they can.
2. ¶173 troubling to Hughes.

vii. App. Holds it’s the cumulative effect that = unjustifiable discrimination.
q. Case Illustration: United States – Import Prohibition of Certain Shrimp and Shrimp Products, recourse to Article 21.5 by Malaysia (App. 2001) pg. 334. See above. US re structured their measure allowing for various different methods by which a country may take to conform to sea turtle preservation. They also entered into negotiations, but those have not concluded. Side note: Article 21.5- when parties disagree whether measures taken by the offending member comply with the recommendation of the DSB- a “compliance” panel can be instituted to decide whether the adopted measures can cure the violation. In most cases the matter will be submitted to the original panel, whose decision can be appealed to the appellate body. It is possible to have multiple recourses to Article 21.5. Panel reconvened under 21.5 and found US had taken adequate measures to cure their problems of unjustifiable and arbitrary discrimination in their shrimp import program. Malaysia Appeals. Based on the previous report the US would be required to make good faith efforts to reach international agreements, that are comparable from on forum of negotiation to another. What is good faith efforts?
i. The negotiations need to be comparable not identical.
1. Comparable means: comparable efforts made, comparable resources are invested, and comparable energies are devoted to securing an international agreement.
ii. There does not need to be concluded agreements.
1. Requiring conclusion would mean any country party to the negotiations with the U.S. whether a member state or not would have power to veto whether the US “fulfilled their good faith obligations.”
iii. Panel compared the U.S. negotiations in the Inter-American Convention with one group of exporting WTO Members, to another effort made by US to negotiate a similar agreement with other WTO members.
1. Malaysia argued the Panel err’d by treating the Inter-American Convention as a “legal standard” in their comparisons.
2. Here, they say although the Panel gave it great weight, it was not treated as an absolute standard.
iv. Analyzed the Indian Ocean and South East Asia region negotiation process against the Inter-American Convention to see if US made good faith efforts comparable.
1. The contribution of the US to the steps to lead to the Kuantan meeting and its contribution to the Kuantan meeting itself” = US made good faith efforts.
2. Judged US efforts based on financial support and active participation until the agreement is concluded.
v. “Therefore, we uphold the Panel’s finding that, in view of the serious, good faith efforts made by the United States to negotiate an international agreement, “section 609 is now applied in a manner that no longer constitutes a means of unjustifiable or arbitrary discrimination, as identified by the Appellate Body in its report.”
vi. Panel concluded the Chapeau of XX can be met so long as it is “flexible enough both in design and application, to permit certification of an exporting country with a sea turtle protection & conservation program comparable to that of the U.S.” ( Malaysia Disagrees. 
1. The original appellate report ruled that US was rigid and did not allow flexibility.
2. The panel reconvened under Article 21.5 found that now the new measures are flexible and do not condition access to the US market on the adoption of essentially the same sea turtle preservation requirements as the U.S. shrimp trawlers.
vii. Did the Panel err in inferring from the App.’s previous report that the chapeau XX permits a measure which requires only “comparable effectiveness”?
1. NO. SEE ¶144: market access on adoption of a program comparable in effectiveness, allows for sufficient flexibility in the application of the measure so as to avoid arbitrary or unjustifiable discrimination.
Turtle Case: Moral of that case: Can’t make other people do exactly what you do but condition access to market on reasonable measures.
r. Case Illustration: European Communities– Measures prohibiting the importation and marketing of Seal Products. [Only case Hughes knows of that falls under XX(a)] pg. 338. 3 measures promulgated by the EC together referred to as the EU Seal Regime, which prohibits the placing of seal products on the EU market unless they qualify under certain exceptions, consisting of the following: Seal products obtained from seals hunted by Inuit or other indigenous communities (IC exception; Seal products obtained from seal hunted for purposes of marine resource management (MRM exception); Marine resource management: to deal with the over population of seals. Seal products brought by travelers into the EU in limited circumstances (Travelers exception). Canada and Norway brought dispute. EC argued exception under XX(a)- public morals. Panel found that for various reasons EC could not justify their exception under the chapeau of XX. (note it violates the GATT bc the IC and MRM exceptions violate I:1 and III:4)
i.  Why not under XX(b)? ( seals are not an endangered species. Unlike the turtles.
1. Remember: Asian countries argument that its no one business what they do with their natural resources in their JX waters- and appellate body would not discuss this Jx issue.
ii. “XX(a)– necessary to protect public morals.”
1. The import itself would degrade the morality. Would weaken the public morals.
2. Does this mean stopping import to protect degradation of morals? Or can it include respecting the morals?
3. EU is respecting their morals? They don’t like clubbing baby seals. 
4. Public concern becomes equated with public morals.
iii. Appellate body analysis little different:
1. ¶5.131: First they identify the objective of the EU Seal Regime, Second they address whether the Regime is necessary to protect public morals, and third they address the Chapeau.
a. What was the objective of EU regulation? “the principal objective of the EU seal regime is to address EU public moral concerns regarding seal welfare, while accommodating IC and other interest so as to mitigate the impact of the measure on those interests.”
i. Yes, agree with EU that these public concerns are moral concerns
ii. “principal objective” ( singular.
iii. While accommodating the other interests.
iv. This objective is blended. Not simple.
1. Blended objective ( gives a lot of leeway to the EU.
v. This is not about protecting seals- but seal welfare.
b. Unlike XX(g) requires “relating to” here we have to utilize the “necessary” test. Triggering analysis about reasonably available alternative measures.
i. ¶5.261 (Hughes thinks is excellent paragraph about this necessary analysis.) “We recall the Appellate Body’s view that the weighing and balancing exercise under the necessity analysis contemplates a determination as to whether a WTO-consistent alternative measure which the Member concerned could ‘reasonably be expected to employ’ is available, or whether a less WTO-inconsistent measure is ‘reasonably available.’ A alternative measure may be found not to be reasonably available where it is ‘merely theoretical in nature, for instance, where the responding Member is not capable of taking it, or where the measure imposes an undue burden on that Member, such as prohibitive costs or substantial technical difficulties.’ Furthermore, in order to qualify as a ‘genuine alternative’ the proposed measure must be not only less trade restrictive than the original measure at issue, but also ‘preserve for the responding Member its right to achieve its desired level of protection with respect to the objective pursued.’ The complaining Member bears the burden of identifying possible alternatives to the measure at issue that the responding Member could have taken.”
ii. Was there an alternative measure that would have been WTO consistent?
iii. Even if there wasn’t, is there a less WTO inconsistent measure?
iv. How to determine if an alternative is “reasonably available” …Is it really just theoretical? Or the member is not capable of taking it (social constraints, economic issues, financial issues) or if it puts an undue burden on the member (technical difficulties or costs) ( NOT reasonably available.
v. How to determine if it is a “genuine alternative” . . . Should preserve for the responding member its right to achieve its desired level of protection with respect to the objective pursued. ( asbestos
1. Bc France’s goal was complete elimination of asbestos cancer deaths. So Canada needed to respect Frances’ objective of FULL elimination.
2. Vs. Brazil Tyres ( Brazil’s goal to REDUCE waste… 
vi. Norway and Canada accuse Panel of giving the EU a “Stronger” objective than they originally had. This that can be measured quantitatively or statistically as far as whether the objective is being met, is easier to see. But how do you measure public morals? ( equivalent to retreading tyres not going all the way but part way.
vii. Canada and Norway proposed the alternative Certification system ( Animal welfare standards: human killing of seals. So, the seal products would come from seals killed in a humane way.
1. Panel rejects for admin. & Hunters would have difficulty conforming to a certification system. i.e. The panel does not think the hunters will NOT kill the seals humanely.
viii. Hughes: if the goal is to protect morals of EU citizens, even if the certification system doesn’t work- doesn’t that still protect their morals.
c. Chapeau- was it violated? “the chapeau operates to preserve the balance between a member’s right to invoke the exceptions of Article XX, and the rights of other Members to be protected from conduct proscribed under the GATT 1994.” ( Hughes like this system.
d. Finds two issues that make the measure unjustifiable/arbitrary
i. Remember under Article I we are always fighting against de facto discrimination not de jure (on its face).
ii. So here, there is de facto discrimination, Greenland’s seal hunted by Inuit is benefitted where Canada’s which is primarily commercially hunted is not.
e. ¶5.338
i. 1. EU didn’t convince panel the distinction EU drew between Inuit hunts in Greenland from the Commercial hunt in Canada. EU discriminating against Canadian imports.
1. Discriminated against indigenous hunted seals and commercial hunted seals and didn’t explain how that connects to your objective of public morals.
ii. 2. EU failed to make comparable efforts to facilitate Canada Inuit’s access as they did to the Greenlandic Inuit exporters.
1. Shows how much outreach the EU must do to the members to explain to them how they can get access to the market and how to get benefit of EU’s IC exception.
f. Hughes find weird due to Greenland’s history as a Denmark territory.
iv. Case Illustration: Belgian Family Allowances – (allocations families) GATT 1952. Pg. 152. Family Allowance is Social program: payments from the state to a family per child to help defer the cost of food clothes etc. Welfare. Belgium looks and sees what countries have the same family allowance programs as they do. If the Belgium government buys X, then the Levy comes into place. The Belgium agency has to pay an additional levy. Causing purchasing officials in the government to choose the foreign product. Not a border tariff violation, but an internal charge or tax treatment different discriminating among countries. Violation of MFN & National Treatment Conclusion: discrimination against countries that have one system of family allowance vs those who have a different system or no system at all.
1. Why read this here?
a. Remember: Mexico/Tuna pre WTO GATT Panel you can discriminate on difference between products, but not on the production methods. 
b. This case is a discrimination on production methods: produced by workers who have allowance vs. those who do not or have different system of allowance.
2. WTO system cannot look at the social regulations behind measures within a country.
3. Must fit it within one of the XX exceptions.
4. Only one provision under GATT XX about labor conditions- prison labor.
s. Worker’s Rights
i. Not an exception under GATT- only in the realm of prison labor. Prison labor exception implemented for purely economic reasons, not moral reasons. Fear of free labor.
ii. Havana Charter had issues of worker’s rights. But never adopted.
iii. Then in 1995 Ministerial Conference in Singapore set a declaration see pg. 396 ( All wishy washy, and broad. Specifically, number 4
IX. Dumping, Subsidies, and Safeguards Ch. 10, pg. 467
a. Measures countries take in response to exports or imports as they 1) unfair or 2) Too Much.
b. 3 types
i. 1. Anti Dumping Measures
1. GATT VI & WTO Anti Dumping Agreement
ii. 2. Countervailing Duties
1. GATT VI & WTO Subsidies Agreement
iii. 3. Safeguard Measures
1. GATT IX & WTO Safeguard Measures Agreement
c. Difference between the three
· Dumping action: You accuse a company or companies of selling into your market below the fair market value. You bring an Anti Dumping action against a company for selling into your market at below the fair market value. When a company is accused of sending an import into your Jx at less than its fair value. A company rather than a country is accused of the dumping

i. Countervailing measure: You know another country is subsidizing production- and you are getting hurt because you don’t get a subsidy so you place a tariff against a country with the subsidy to offset
ii. Safeguard: Not accusing of dumping or subsidies- but you are sending so much stuff to my country, its too much right now, I need you to dial down for a little till I get back on track.

d. Keep these distinct, the 3 types of actions, bc each action is in response to imports that are unfair or too much.
e. Dumping action
i. You accuse a company or companies of selling into your market below the fair market value. You bring an Anti Dumping action against a company for selling into your market at below the fair market value
ii. When a company is accused of sending an import into your Jx at less than its fair value.
iii. A company rather than a country is accused of the dumping
1. LTFV – less than fair value ( requires us to figure out what the fair value is
2. How to find the fair value:

a. Production cost + ? ( HOW DO YOU CALCULATE?
b. Look at what they are selling it at in their own country
i. Problem: often not sold in home markets.
iv. Dumping: when a product is sold in the export market at a price that is lower than the price at which it is sold in the home market.
1. If Japan sells a TV at home for $100, but only $75 in U.S. then Dumping MAY exist. The U.S. MAY impose an “anti-dumping” duty equal to the margin of dumping ($25)
2. In these cases the only action recognized by the WTO is unilateral action by the aggrieved state in imposing anti dumping duties.
3. Need only show “material injury” to justify anti dumping duty.
f. Contrast with countervailing measure
i. Countervailing Duties: a countervailable subsidy occurs when a government provides a financial contribution contingent upon export of the product (and in other situations.)
ii. if France provided a government payment of $15 per unit to a producer that then exports the product to the U.S., the U.S. Department of Commerce can impose a countervailing duty, (an additional tariff) to offset the effect of the subsidy. Alternatively, the U.S. can bring an action within the WTO to have the subsidy withdrawn.
iii. In this case the WTO permits the aggrieved state in some cases to either bring a challenge within the WTO dispute settlement body or take unilateral action under domestic law. Must choose one, cannot choose both.
iv. Need only show “material injury” to justify countervailing duty.
g. You can have dumping without subsidies:
i. When a company has control of monopoly in their domestic market, and their profit at home is able to offset the price lost by dumping for cheaper prices elsewhere.
ii. You can have a subsidized without dumping when product sold at same price in both countries, but its subject of subsidy in one and other country may claim its unfair.
iii. Both Anti dumping & Countervailing have a level of unfairness to them. Contrast with Safeguard measures. There isn’t an accusation of unfairness
h. Safeguards: when the domestic industries cannot compete against fairly traded imports. My industry needs time to adjust to your competition.
i. Must show “serious injury” to justify the safeguard.
1. Higher standard compared to justifying anti dumping or countervailing.
i. Dumping scenario with no material injury: where they don’t have their own industry to compete--Guatemala is dumping Bananas in Norway- its not injuring Norway bc Norway does not have its own banana production industry.
j. Country is subsidizing their production of something and it is still not competitive with its own products. ( so not material injury.
k. Anti dumping actions much more common than countervailing duties. Because anti dumping actions can be against single companies rather than whole countries. So these investigations can occur more frequently.
l. Dumping can give rise to Anti-Trust issues
i. Predatory pricing: dumping at price below the production to drive competitors out of the market, and then raise prices and lower quality of production.
ii. Economist say this can only work if there are barriers to market. Bc once you start to Raise prices( new competitors enters the market. So, theory of predatory pricing is that once competitors driven out there has to be barriers to entry- the market must be difficult to enter.
iii. So some economist say dumping is like predatory prices can only work if there is barriers to the market once they raise their prices to make super profits. There are other serious that explain dumping that isn’t predatory.
§1673 Imposition of anti dumping duties

If-


(1) the administering authority (COMMERCE) determines that a class or kind of foreign merchandise is being, or is likely to be, sold in the U.S. at less than its fair value, and


(2) the (ITC) Commission determines that –



(A) an industry in the U.S. -- 




(i) is materially injured, or




(ii) is threatened with material injury, or



(B) the establishment of an industry in the U.S. is materially retarded, by reason of imports of that merchandise, or by reason of sales (or the likelihood of sales) of that merchandise for importation, then there shall be imposed upon such merchandise an antidumping duty, in addition to any other duty imposed, in an among equal to the amount by which the normal value exceeds the export price (or the constructed export price) for the merchandise.

iv. Before anti dumping is imposed two separate agencies must make two basic determinations.

v. Why two separate agencies: Hopefully more objective and less politically influenced.
m. Materially retarded: new generation of chips, intel is building a new factory for new chips, and another factory is also thinking about doing this- so South Korea realizes this and decides to dump into the US to make the domestic factories thinking about it to back away. ( so no industry yet, but materially retarded from starting it or producing.
n. Steps: See pg. 472-474 for Procedure
i. The International trade administration within the department of commerce (Commerce)- determines that dumping exists
1. That the product is being sold in its home market at a higher price than it is being sold in the US by more than 2%
a. One problem: currency fluctuations.
ii. International trade commission (ITC)- determines that there is a “material injury”
1. You have to be representing the producers or the labor unions in order to have standing.
a. Why would a labor union bring a case but the company wont? The company is dumping itself. So labor union is arguing the company we work for is dumping into this market.
2. USTR can also have standing to file an action for anti dumping investigation
iii. Within 20 days of filing the petition, Commerce must determine the sufficiency of the petition. This is a limited inquiry into whether the petitioner is a proper party, has alleged facts upon which relief can be granted, and has provided as much information in support of the petition as can be reasonably expected at this stage.
iv. If the petition is sufficient, ITC then makes its determination about material injury.
v. Within 45 days of filing the petition, ITC must issue a prelim. Finding on whether there is a reasonable indication that a US industry has suffered a material injury, is threated with a material injury, or that the establishment of an injury in the US has been materially retarded.
vi. If there is a negative finding, investigation is terminated.
vii. If there is an affirmative finding, then it shifts back to Commerce to make a prelim. Finding on the existing of dumping.
viii. When the ITC is making this initial determination of material injury, they don’t make a causal determination at this point- they can determine that the domestic injury is suffering injury & if it’s a question of future being retarded it must be shown to cause future injury.
ix. Within 140 days from finding the petition is sufficient, Commerce must make a prelim. Finding regarding whether there is a reasonable basis to believe that dumping exists.
x. Usually starts investigation before ITC sends its prelim out.
xi. If there is a prelim. Finding of dumping, Commerce will instruct US customs to suspend liquidation of the imports.
1. Suspension means: final duties will not be determined for the imports but the imports will be allowed to enter the U.S. if the importer posts a bond equal to the margin of the dumping.
2. The bond is the custody of customs
3. Suspension of liquidation: Liquidation ( when you bring the goods in and customs says pay your tariff and take it away- your customs are liquidated. So in suspension- the customs people say your not done yet, we think you will have an additional tariff imposed subject to the investigation- so you have to post a bond that is the price of the dumping margin. Can be a dollar amount.
xii. Final determination is within 75 days of prelim determination.
1. Note that compared to civil litigation this is fast moving.
xiii. Then ITC makes a final determination of material injury (within 45 days, unless Commerce Prelim was negative and final was positive -then 75 days)
1. At this stage formal hearing are held. (up to this point, it was much like discovery process with on site evaluations, talking to people, and gathering evidence.)

2. Can be a settlement  agreement called a suspension agreement with Commerce agreeing to cease dumping or cease sending the product.
xiv. Once determined it was dumping and it materially injured, then Commerce issues an anti-dumping order
xv. The ITC does NOT need to determine that the dumping was the MAIN cause of injury to the domestic injury, just a consequential, meaningful cause of injury.
o. Two methods to challenge anti dumping order
i. Judicial review of final DOC and ITC determinations if the file a petition with the US Court of International trade which can be appealed to the US Court of Appeals for Federal Circuit, and then by Cert. to SCOTUS.
ii. If the goods in question originated in Canada or Mexico, the anti dumping order may be challenged before a NAFTA binational panel. 
1. Trump tried to eliminate in new NAFTA that Canada successfully defended.
p. Periodic administrative review of anti dumping orders. If respondent has not engaged in dumping in last 3 years and unlikely to do so in  future order can be revoked.
i. Problem: if you cant dump, what happens to your product? If you get a dumping order against you and you don’t continue to dump, then your products prices are higher bc your continuing to pay the order… or your moved out of the market.
ii. So this problem causes lots of settlements to be reached. To avoid having your sales priced out of market…
q. Sunset provision- 5 yrs after a dumping order ITC and Commerce decide whether to continue the order
Pg. 492

GATT VI

Uses “normal value” unlike US which uses less than fair value

r. Elements to determine dumping under GATT VI:

i. (1) the export price must be lower than the normal value of the products

ii. (2) the imported products must cause or threaten to cause material injury to a domestic industry or materially retard the establishment of a domestic industry

iii. (3) there must be a causal relationship between the dumping and the injury

1. Hughes is not sure why 2 and 3 are separated bc 2 already says “must cause”

Note: the use of “normal” value make it seems like the product is sold in the home market. vs fair value which is more neutral.
s. Case Illustration: United States – anti dumping act of 1916 Appellate Report (2000). Pg. 493. 15 USC §72 imposed civil and criminal penalties on importers guilty of dumping “with the intent of destroying or injuring an industry in the U.S.” US argued that WTO didn’t have Jx. to challenge laws “as such.” Rejected. US argued that the Anti Dumping is just a set of min. standards and stricter standards can be applied by Members in their own countries.
i. Article I of Anti Dumping:
1. Susceptible to two different readings. 
2. So is this a floor & a ceiling? 
a. Appellate body thinks it is.

ii. Appellate body finds US law inconsistent: how? ¶122
1. Nothing in this agreement allows you to penalize more for bad intent.

2. Intent is not a proper element of the anti dumping laws…

iii. “Article VI of GATT and the anti dumping agreement apply to “specific action against dumping”. Article VI and in particular Article VI:2 read in conjunction with the Anti Dumping Agreement limit the permissible responses to dumping to: definitive anti-dumping duties, provisional measures, (ex. Bonds) and price undertakings (ex. Suspension agreement).  ( only things permitted.

iv. Another American law found incompatible with WTO agreements.
1. Byrd Amendment: Allows the foreigners guilty of dumping’s money and that money is paid to injured Americans.
a. Problem: incentive to file dumping action?

t. Procedural aspects under WTO Rules
i. Commerce sends people to go to the field in the foreign country to essentially audit the companies.
1. Gets a lot of push back bc they don’t want to disclose data.

ii. Power tool to compel them to disclose: “facts available”
1. See pg. 497, paragraph right before the next case.

iii. “Facts available”(  is it simply we do what we can with facts available neutrally or if you wont provide info do we make an adverse inference “facts adversely applied.”
u. International Trade Admin. Aka. Commerce & ITC
i. Dump: less than fair value more the de minimis (over 2% difference)

ii. International Trade Admin. To gather info- send questionnaires, and send representatives to the sites in foreign government to audit and gather information. Which is hard a difficult.
iii. Article 6.7 of WTO Anti Dumping Agreement allows a government to make a determination of whether dumping is going on is able to rely on “facts available” when other governments don’t share information.

v. Case Illustration: United States – Anti dumping Measures on Certain Hot Rolled Steel from Japan (App. 2001). Department started a dumping investigation against 3 Japanese Companies (NSC, NKK, KSC). For two of them they were asked to provide a weight conversion factor for sales rests on a theoretical weight basis. To provide DOC at a single unified unit of measure. Initially NKK and NSC attempted to avoid providing the factor by claiming it was unnecessary; then NKK stated it was impracticable or impossible to get. 87 days to produce the info. Was given to the companies. (Not very long, but not super short. (3 months.)) (Think about this time period in relation to what the Anti Dumping Agreement says: Min. 30 Days.) Did they provide it within this timeframe? They submitted it, but submitted it late.  Commerce went ahead with facts available and then the companies submitted- and Commerce used “adverse” facts even though the companies did submit it just not within the time frame. The information was not easily available. Submitted info. 14 days Before verification (verification is the site visit).DOC did not consider the information. After a US plaintiff petitioner argued against the use of the after deadline info.
i. 6.1.1 Anti Dumping Agreement “exporters or foreign producers receiving questionnaires used in an anti dumping investigation shall be given at least 30 days for reply. Due consideration should be given to any request for an extension of the 30 day period, and upon cause shown, such an extension should be granted whenever practicable.”
1. Hughes thinks this is weird- by reading this language and then the Panel concluding the second sentence means “must extend the time limit…”

ii. Panel instructs to look at 6.1.1 + 6.8 + Annex II
1. Article 6.8 identifies the circumstances in which investigating authorities may overcome a lack of information, in the responses of interested parties, by using facts available. According to 6.8, where the interested party did not significantly impede the investigation, recourse may be had to facts available only if an interested party fails to submit necessary information within a reasonable time person. Thus, if information is in fact supplied within a reasonable time period the investigating authorities cannot use facts available but must use the information submitted by the interested party”
2. ¶77- Article 6.8 identifies the circumstances in which investigating authorities may overcome a lack of information, in the responses of the interested parties, by using “facts” which are otherwise available to the investigating authorities, According to Article 6.8, where the interested parties do not “significantly impeded the investigation 
3. No language in 6.1.1 connects to “reasonable period”- so the Appellate body is declaring that 6.1.1 governs but regardless of your imposed deadline under 6.1.1, if the companies provide in a “reasonable period” (which is determined by appellate) you cannot use “facts available.”
4. ¶84- “This suggests that what constitutes…
a. Whatever a countries anti dumping investigators impose as a deadline we sill still determine on a case by case basis what a reasonable time was for the submission for information.
i. If you are in the ITA- what would you do in response to this decision?
1. Impose 30 day extension and grant extension; OR
2. Have the company you are seeking the information from determine what a reasonable time is.
a. Negotiate the time with them.
b. Better choice according to Hughes

b. What did KSC do?
i. They needed the information from another company which they were 50/50 owners of. CSI who refused to provide the relevant info. Or allow KSC lawyers to visit to gather info.
ii. KSC reported to DOC the difficulties and met with DOC to discuss issue and requested to be excused from the relevant section of the questionnaire.
c. What did KSC not do?
i. Talk to the other 50% owner. No evidence that KSC exercised any of its right as an owner.
d. Commerce did not help- but did KSC ask for help?
i. Commerce determined that KSC did not act in the best of it ability to get the info. So used adverse facts determinations.
5. ¶95- Draws distinction between facts available and adverse inferences from facts available.
a. Japan is arguing that USDOC used adverse facts, or picked negative facts to determine their inference. Japan is arguing that they concluded Japan did not “cooperate”
6. How does appellate body approach this problem?
a. The idea of cooperating is a process. Cooperate is a two way process and indicates a joint effort. Two parties can cooperate meaningfully, and still not receive the sought after result. 
7. Looks to Annex II ¶7
a. Seems to imply determination the parties cooperate.
8. Then looks to Article 6.13
a. ¶104 
b. analysis putting these two provisions together.
iii. Holding in ¶105: App. Endorses the panel’s conclusion. Given the requirements of cooperation and need to account for difficulties that the parties face in getting information requested the US acted inconsistent with the Anti dumping agreement when they applied the adverse facts available.
iv. If you’re a DOC person what are you afraid is actually going on?
1. KSC is telling CSI don’t give me info.
2. “less favorable to the party than if the party did cooperate”
a. One party cooperating…
b. Hughes finds this interesting. That this is not a two way process…

w. If the principal in this case is to be “reasonable” ( What case does this case remind you off?
i. Turtle Case: Moral of that case: Can’t make other people do exactly what you do but condition access to market on reasonable measures.
x. Difference between a Dumping Action & Countervailing Duty Action
i. Countervailing: a duty imposed to counter act a subsidy being provided in a foreign market to the producer who then exports to your market and this hurts your domestic market or your export market to a third party
1. Meant to counter act the subsidy someone else is doing. But some subsidies are good and some can be bad. We don’t really always agree which are which, or what is a subsidy. 
a. Ex. Repeal sales tax on gasoline on ballot. 12% increase to produce 50Billion to repair infrastructure of CA. is that a subsidy to CA manufactures?
i. Assume: It’s so general it’s not specific enough to be a subsidy
b. So, pass new measure tax to improve port of LA, LB, and Alameda Ports.
i. Could be a subsidy to a company who exports from those ports.
c. These difficulties about specificity make it hard to determine whats a subsidy and whats not.
ii. All kinds of subsidies.
1. Distinction between export subsidies and production subsidies 
2. Export subsidies are easier to say are bad and harmful.
a. CA gave Tesla money to install solar panels ( production subsidy.
b. CA gave Tesla 5 $ credit to purchase solar panels for ever car they export our of the USA ( gives incentive to push exports
y. Subsidies and Countermeasures Agreement (SCA) pg. 521
i. Defining Subsidies under SCA
1. Article 1, in order a measure to be considered a subsidy, the measure must:
a. Constitute a financial contribution or income support by government, which
b. Confers a benefit.
ii. What counts as financial contribution- subsidy.
1. direct funds, Case Example: Oil Seeds
2. goods, or 
3. services provided by government.
a. Ex. Federal land granted to ranchers for their grazing cattle at very low leases. Are these subsidies? Never challenged. What’s the fair market value of 1 million acres of grazing land in American West, to see if the price is too low—making it determine what should be the price. Hard.
4. “Revenue foregone”
a. Tax exemptions
i. Case example: Canada – sports illustrated where they gave free mailing.
5. Government loans at below market interest rates
a. Case Example: Tractor Case- Italy agricultural machinery
6. Loan forgiveness
a. Case: Airbus- cancelling later date.
7. Government Guaranty the loans for your company or venture (lowering interest rate)
z. To be actionable Must be specific:
i. If a subsidy is widely available it is not specific bc it avoids the “worrisome economic distortion that a specific subsidy would cause”
1. Universal Healthcare is a subsidy- but not specific bc wide spread.
ii. Four kinds of specificity

1. Enterprise 
2. Industry
a. Ex: Beef production and low rates renting land for grazing
3. Geographical
4. Prohibited-subsidy
a. Subsidy actually targeted at exports.
aa. International Framework: 3 kinds of subsidies- but really only two
i. Red Light- Prohibited--illegal per se
1. Export subsidies 
2. Subsidies dependent on purchase on domestically produced over foreign
3. Case Ex. Italian Agriculture Machinery Case.
ii. Yellow Light- Actionable subsidies.
1. Subsidies if they cause adverse effects
2. Cause serious prejudice or
Nullification or impairment of GATT benefit.
iii. Green Light (Historical and no longer in effect due to expiration)
1. So all other subsidies can be challenged at WTO if they can show the sufficient level of prejudiced.
2. US Domestic framework requires a showing of material injury to US industry bc of the foreign subsidy regardless of whether Red or Yellow.
ab. Agricultural Subsidies pg. 522
i. A mess.
ii. The AoA is more specific about subsidies in Agricultural. So it governs when there is a question of which agreement (AoA or SCM governs)
iii. Agriculture around word is highly distorted in every country by subsidy and high tariff barriers and high political considerations.
iv. U.S. disproportionately powerfully politically bc the ten top agricultural states, have the 5th of the senate. The government design gives disproportionate power ot agricultural sector.
v. France too
vi. Japan national principal in being self-sufficient in rice, but not in Charbs.
vii. The level of subsidies in agriculture have lead to the inability to discover the fair market prices of certain foods
1. i.e. sugar
viii. most agree DOHA round collapsed due to inability to make efforts in Agriculture
ix. ¶2 pg. 523
1. Export subsidies not good, production subsidies are ok
2. Production has a general framework:
3. Amber box (like yellow light)
a. Can challenge some
4. Green box
a. Exempt from production commitment
5. Blue box
a. When gov. subsidize farmers to stop growing things. To stop producing. 
b. Why do this?
i. Pay farmer to not to produce- you control the price
1. Wickard v. Filburn
ii. Environmental reasons
1. Less fertilizer, more conservation, less grazing gas emitting cows.
ac. Subsidies
i. Not all are illegal. When a country wants to respond to a subsidy- there responding with a countervailing measure.
ii. Industrial v. agricultural subsidies see pg. 522-523
1. Agricultural subsidies very complicated. 
a. Bluebox category: completely ok to pay farmers to stop producing.
i. Do it for price support reasons.
ii. Also good for the environment.
b. Politics complicated.
iii. Non-agricultural production
1. SCM and WTO distinguishes between two kinds:
2. Red – prohibited
3. Yellow- actionable
ad. Case Illustration: Indonesia- Certain measures affecting automobile industry (Panel 1998). Pg. 531.  build up their national car program joint venture with KIA to produce an Indonesian car. 1996- Indonesians had Malaysia envy, bc they did this same thing with Mitsubishi. So Indonesia wanted to create its own car company. Complainants, EU and EC. Aspects of the measures complaining about: Pioneer status -Get exemption from luxury tax and import duties on parts and components, Get this status by maintaining increasing local content requirements* this is industrial policy to build an industry.-Manufactured abroad by Indonesians, using 20% domestic product-If a foreign company buys parts from Indonesia, it counts for the 20%. What is Indonesia doing with KIA?-If you hire them as guest workers, train them to build cars in Korea, I will count those as “Indonesian Cars” exempt from the luxury tax and imports. 690 Million loan to PT Timor Nasional TPN, ( not challenged.
i. First Question: is are these subsidies:
1. 1. financial contribution
a. revenue foregone
b. stamps/postage charged in Sports Illustrated in Canada
2. 2. confer a benefit
a. tax exemption
ii. subsidy contingent on having on pioneer status, and that status is contingent on import substitution
iii. to bring a complaint must show “serious prejudice”
1. displacement or impedance of imports or
2. price undercutting
iv. ¶14.164 Art. 6.3 SCM Serious prejudice in the sense of paragraph (c) may arise in any case where one or several of the following may apply:
1. (a)
a. Displacement or impeding same thing?
i. Displacement- once there and now is not there
ii. Impede- weren’t there before, but cannot get into market now.
iii. Can you have displacement without significant price undercutting? Or vice versa? yes. 
1. Ex. Price undercutting, but export not displaced, not losing sale ( importer lower prices, maintaining market share, despite the price undercutting.
2. May prevent displacement, but can still argue significant price undercutting. 
2. (b)
a. Like product analysis here
i. EU argues all passengers cars are like
ii. Panel rejects this argument and looks at the way the industry itself divides up the cars. ¶14.177
iii. Finds the 306, Optima, Escort, and maybe Neon are “like products”
b. Unassembled cars may be considered like products to assembled vehicles
i. Like the Japan-Typewriter Case Brothers Intl v. Hompsultopnzt
ii. Unassembled but essence of product is there.
iii. General rules of interpretation on Tariff Classifications through this case, EU Court of Justice decision gives us this idea that unassembled standard see above.
iv. Why important?
1. Remember what they are doing is eliminating duties on parts that go on Timor, but not on the Escort, Optima, or 306.
v. edited out
1. problem with US participation in case.
2. Ford Escort, problem- that might be exported to Indonesia were not made in the US. The Escort was a global car, made in several factories globally, so the problem with US in its standing.
3. Doubt about US standing bc some companies harmed but not products involved (escort)
vi. Market data
1. Displacement or impeding sale
a. Timor did well in Indonesian Market. Increasing in market share in 95-96  when they were introduced and got 42% of Indonesia’s market.
b. Was there displacement?
i. The Neon was never sold in Indonesia so cannot say it was displaced.
ii. EC market share seemed to be low, went up, came back done.
1. Looking at this alone, it does show sig. correlation between entry of Timor and the share of EC market.
iii. Does not show a decline in absolute volume
1. How? More people were buying cars. Bc the Timor was cheaper, and expansion in car market is the price of timor. 
iv. Does not need to show a decline in sale to show displacement or impedence.
v. Question is whether the expansion is wholly due to the price of Timor or were the Indonesian’s gaining wealth that would have allowed them to purchase the 306 or optima?
c. Indonesia is arguing no displacement or impedence, bc the Timor was cheap. And these people who bought them would never have bought the 306 or Optima bc they wouldn’t be able to afford it.
d. Panel spends time to imagine what the Indonesia car market would have looked like had the Timor not been introduced.
i. Data inconclusive. 
ii. Even assuming they had the data, the conclusion would be speculative.
2. No prejudice from displacement or impeding
3. What about price undercutting?
a. How to measure price undercutting?
i. Compared to the like product price of another member in same market, or price depression, suppression, or loss sales in market.
b. If you had to slash your own price, can = price undercutting
c. Compare rice of subsidized product to prices of non subsidized like product in the same market, or if not available can be shown on basis of export unit values.
d. US didn’t export to Indoneisa so no price comparison
e. EC- did suffer price undercutting
i. “the price undercutting of the Timor compared to optima and 306 cannot be reasonable deemed as anything but significant.”
ae. Case Illustration: Pg. 541- 550 Biggest Trade War over subsidies in WTO re. aircraft production. US v. EU over subsidies to Airbus-Decades too late. 2011 launch aid and infrastructure measures were subsidies causing serious prejudice to Boeing EU v. US over subsidies to Boeing. 2012 NASA procurement and joint ventures with Boeing were subsidies that seriously prejudiced Airbus. Sounds like Tit for Tat. What should be done? Book did not give the whole picture according to Hughes. What is missing is that the WTO decisions concluded Airbus got 18 billion in subsidies, and Boeing 3-4 billion in subsidies. It’s really 450% to 100% difference. What can happen if the country has WTO complaint in their favor- and they don’t change the law. Then you can do back to the WTO to get a counter measure- suspension of concessions. Ex. Equador – Bananas. Do in same sector goods- tariff on new airplane sales? 
i. Practice Question: The United States – Measures Affecting Trade in Large Civil Aircraft (AB 2012). The Appellate Body concluded that neither NASA procurement contracts for space related research nor U.S. Department of Defense “assistance akin to a kind of joint venture” were specific ‘subsidies’ to Boeing within the meaning of the WTO subsidies and countervailing measures agreement.” ( FALSE
af. Countervailing duties under U.S. Law
i. Process used in Dumping, very similar to countervailing measure case.
ii. One difference between a dumping dispute and subsidies countervailing measures dispute- is the dumping is always about the product coming into your country. Where a countervailing can be about a product you export and someone else exports.
1. Ex. Christmas ornaments sold in U.S. made in China. Then India opens a factory that’s subsidized, making Xmas ornaments. China can bring a complaint that this is a subsidizing counter vailing duty case- but not a dumping case.
iii. Can include third party market
iv. If your claim is your export is suffering in third markets from a subsidy somewhere else – you HAVE to bring a WTO case.
v. You can only bring a countervailing measures case in US law if the subsidized product is coming into the US.
vi. All subsidies under US law can be challenged- no division of yellow or red.
vii. Procedure see pg. 543
1. Complaint that subsidy caused material injury
2. Subsidy exists when 1) financial contribution and 2) confers a benefit on a 3) specific biz. Or firm.
3. Material injury analysis 
4. Standing: domestic manufacturers, wholesalers, or workers group- or gov.
5. File with both ITC and Commerce
6. 20 days from filing- commerce finds whether complaint is legally sufficient
7. 45 days from filing:
8. 65 days from filing: commerce must make a prelim. Determination on whether a subsidy exist and amounts
a. If positive- suspend liquidation
b. If negative- commerce still makes final determine.
9. 75 days from prelim. finding: commerce must make a final determination on whether a subsidy exists and the amount of the subsidy
a. Send out questionnaires, and onsite visits – like dumping
b. Can also hold hearings at this point – unlike dumping
10. 45 days of final positive determination: ITC must determine if material injury
a. Hearing can happen here I think in dumping?
11. Is there a review of countervailing duty decisions
a. Yes, annually.
12. SCM requires a review after 5 yrs after issuance of CVD order “sunset review”
ag. The specification determines the CVD order- if industry specific, it can be a duty against that industry, or Enterprise- it can be duty against company specific. 
ah. While Dumping order is always specific to company or companies, a CVD order can be against all imports against a specific category of products or industry from a country, or specific companies.
ai. Case Illustration: US- Countervailing duty investigation on DRAMS. Korea complains to WTO about US’s implementing countervailing duties against them. A tariff almost increasing the value of the Hynix products by almost 50%. 
i. See ¶106 Ex. Of “specific infrastructure” that would = subsidy as a direct financial contribution to any company.
ii. Different kinds of subsidies on pg. 546
1. In definition of subsidy there is a exclusion of GENERAL infrastructure costs, vs. specific infrastructure investment.
a. Ex. Of “specific infrastructure” that would = subsidy as a direct financial contribution to any company.
i. Special access road or railways 
ii. Little port that BMW and Toyota are brought in where everything else brought in general port Long Beach.
iii. Look at provision of Art. 1.1(a)(1)
1. Subsidy is a financial contribution: which can be 
a. Direct ( (i), (ii), or (iii)
b. Indirect
c. Under (iv)--If you have (i), (ii), or (iii) carried out by a private body entrusted or directed by government to do those things would = a subsidy
i. What does it mean to say a private entity is entrusted or directed by the government?
1. “Entrusts” ( the action of giving responsibility to someone for a task or an object.
a. Give the responsibility, assume or takes on responsibility of a government project- can be “delegation” but may be too narrow can be other things.
2. “directs” ( orders, commands, authoritative.
a. Looked to the French and Spanish versions of the SCM to determine this interpretation. 
d. How? Looks to Article 33 of Vienna Convention.
i. (1)
ii. (2)
iii. (3)
iv. Want to read (1) and (3) together. Unsure about what the English verbs mean, can look over at the other authoritative language meanings (English, French, or Spanish) – to determine counterpart word.
e. We have to adopt the strong meaning to correlate with the French and Spanish meaning.
2. Although they are adopting a strong/narrow meaning of direct, it is not as strong “command.” 
iv. Appellate body agrees with Korea, must be a demonstrable link between government and conduct of private body.
v. What did the Panel find: US did not have sufficient evidence that Korean government did entrusted & directed private creditors to “subsidize” Pg. 548, ¶ 127
vi. Overrule bail out of the Korean chip maker involved several transactions over time.
vii. ¶131- sets out the kinds of banks involved. Grouped in A, B, C
1. Group A: is public body creditors ( closest to being de facto government entities.
a. KDB and Industrial Bank of Korea
2. Group B: Government Korea owned or controlled private creditors
a. Exchange bank there may be private shareholders as well as government shareholders.
b. KFB & Korean Exchange Bank
3. Group C: Private Banks where Korean Government are smaller or non existent shareholders.
a. KorAM, Hana, Kookhim
4. 8 billion Wan syndicated loan and debt restructures provided to Hynix ( not in book.
viii. ¶135 – what the USDOC found about what the Korean government was doing and controlling. What case does this remind us of? ( Japanese Semi-Conductor Case.
1. This is not a unique structure. Anytime we get beyond tariffs we may have problems figuring out when the government is doing something (subsidizing, convincing Companies to behave a certain way—how are the intervening in the market)
2. A group of banks came together to restructure Hynix’s debt and loan- and how much did the Korean Government persuade, entrust, instruct the banks to do this.
ix. The Panel relied on the evidence in isolation- where the USDOC relied on the totality of the evidence. ¶144
x. The Appellate body held the panel erred in manner in which it reviewed the evidence in isolation. ¶146
xi. Appellate criticized:
1. 1. Inferences drawn from single piece of evidence was wrong and you didn’t recognize that the commerce department was doing
2. 2. ¶158-you also needed to appreciate the evidence was circumstantial evidence not direct evidence. 
xii. Holding: For these reason we find that the panel erred in failing to examine the USDOC’s evidence in its totality, and requiring, instead that individual pieces of evidence, in and of themselves, establish entrustment or direction by the GOK of Hynix’s creditors”
1. No need to remand. Panel found the USDOC had sufficient evidence. 
X. Understanding the Multi-front Struggles of the Trump Administration
a. NAFTA 2.0
i. CRS Memo- good summary about the new NAFTA. Written for a member of congress to quickly understand what’s in the new agreement.
1. Most important thing Rules of Origin in Autos
a. 62.5% North American Content to get duty free NAFTA
b. 75% North American Content to get duty free USMCA
i. This would increase the cost most likely.
1. Cannot have more than 25% foreign.
c. Wage requirements in Mexico
i. This would increase the cost most likely.
ii. 16$ per hour- does not adjust for inflation.
d. Given these increases, would the total automobile industry in north American increase or decrease?
i. Decrease.
ii. HYPO:  Under NAFTA--North America produces 1.5 Million vehicles, x average value of 25K/car = 37.5 billion (value of industry
1. Multiply by .625 = 23, 437.5 billion ( value of that needs to be North American output
2. Under USMCA
a. 37.5 billion x .75 = 28.1 billion ( if car production remain constant, you would have more industrial activity in North America.
3. What will control whether the car production remains constant?
a. How much tariff level of foreign car producers.
e. Will the increased cost still stays below the tariff, then this will increase industrial production. But if the net result is to move some cheaper to import than make in North America, will effect that…So we do not know.
f. Next step for Trump to make sure this boost happens is to raise the tariff on the NAFTA frontier on automobiles.
2. Geographical Indications  (“GI s”) (pg. 2)
a. Ex. Tequila and Mezcal from Mexico 
b. Old world new world struggle- ex. New vs. old names for cheese and wine from special places and geographical places.
i. Bordeaux, burgundy, feta, champagne (old world (pro GI)
ii. Generic names, discretions not names from places  ( new world.
iii. Bourbon (Canada), Tequila (Mexico), Canadian Whiskey ( only three GI’s protected under old NAFTA
3. Poison pill
a. Any of the other countries entering into an agreement with China- the whole USMCA blows up.
4. Tariff Free (Duty-free) and still subject to a sales tax. So don’t use “tariff” and “tax” interchangeably. 
5. Dispute mechanism 
a. Subject to a lot of criticism.
6. Sunset clause- requiring joint review and agreement on renewals
a. See opp. Ed piece by New York Times- who would argue that this is a bad idea bc Mexico needs stability.
b. Canadian’s and Mexicans agreed to this on the risk that Trump won’t be reelected… 

�Is one case a “nullification” and the other “impairment” ?? If so,  which one is? Or do both fall under “nullification or impairment” as a term of art? Like Necessary & Proper Clause?


�This case summary was from WTO online. Basically covers all the necessary issues and findings.


�This case summary was from WTO online. Basically covers all the necessary issues and findings.


�Check math


�This I get. 


�I have this math from class and I don’t get it.


To me if the toothbrush was being sold for $10, then that would be (10 x .2) + (10 x .034) = $2.34 tariff?


So 1) where did we get 34.2 cents? 2) do we take 10$ of 3.4% or apply the 3.4% to the 10x2 unit number? And 3) where did this 7.8cent come from?  


�Do this Hypo.


�So. For the Chapeau test then is it ultimately a necessity test?
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