The First Amendment
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech or of the press, or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.
God-level free speech analysis
Is the government restricting speech?
· No: The First Amendment does not protect it.
· Yes: Does it fall within a category of unprotected speech?
· Yes: The First Amendment does not protect it.
· No: Has it historically and traditionally been deemed unprotected?
· Yes: If you want to restrict it, you can argue that it should be part of a new category of unprotected speech, but list is basically frozen.
· No: Is the restriction a prior restraint on speech?
· Yes: It’s invalid! Prior restraints are the literal worst.
· No: Is the law vague or overbroad?
· Vague: Could a reasonable person tell what speech is restricted?
· Overbroad: Does the law restrict a substantial amount of protected speech?
· Neither: Does the government regulate the speech of a public school student or a government employee?
· Yes: Is it a public school student or a government employee?
· Student:
· Is the speech about drugs? The school can regulate it.
· Can the school prove the speech caused a substantial disruption? The school can regulate it.
· Was the speech vulgar, obscene, and offensive? The school can regulate it.
· Was the speech part of a school-sponsored activity? The regulation is subject to rational basis review.
· None of the above? Speech subject to normal restrictions.
· Employee:
· Is the speech job-related/made within the scope of employment?
· Yes: The First Amendment does not protect it.
· No: Is the speech about a private matter or on a matter of public concern?
· + Private matter: No First Amendment protection.
· + Public concern: Weigh the government interest in regulating the speech with the value of the speech
· ++ If government interest wins, the employer can punish the speech.
· ++ If the value of the speech wins, the employer cannot punish the speech.
· No: Is the restriction content-based, viewpoint-based, or content-neutral?
· If content-based or viewpoint-based: Is the speech a type of defamation?
· Yes: Who is the plaintiff?
· No: Is the speech commercial speech?
· Yes: Apply intermediate scrutiny.
· No: Apply strict scrutiny. Government must have a compelling purpose, law must be narrowly tailored, and there cannot be any less-restrictive alternatives.
· If content-neutral: Apply intermediate scrutiny. Government must have an important purpose, and it must leave open alternative avenues for speech.
Freedom of speech
Scope
· The test says “Congress shall make no law” – but the law applies to all branches of government, including the executive and judicial branches.
· The judicial branch can infringe upon the First Amendment by issuing injunctions that restrict speech.
· The First Amendment applies to state actors as well as federal actors via the incorporation doctrine relating to the 14th Amendment’s Due Process clause. (Gitlow, 1925)
· But private actors can limit speech – for instance, a hot dog stand can fire an employee for being a white nationalist.
· The First Amendment’s protection for speech is not absolute, even though Justice Hugo Black and sometimes Justice William O. Douglas thought it was.
General policies that support limiting restrictions on speech
· “Chilling” doctrine: We protect speech, even that speech without “value” or speech that is harmful, out of concern that a regulation would end up discouraging valuable speech.
· “Slippery slope” doctrine: We start by regulating speech we consider dangerous, but we might move on to regulate speech that are less dangerous and more violative of policies supporting free speech.
Recurring considerations
· What is the value of speech and how do we determine value?
· First Amendment jurisprudence is linked not only to precedent and intent but also values.
· What is the harm of speech? When does the harm rise to the level that it must be restricted?
· What is the role of intent?
Primary values supporting freedom of speech
· Four values (first two get the most play in cases; second two are more often the subject of scholarly discussion)
· (1) Promotion of self-government and democracy and the protection of political speech (**core value)
· The protection of political speech is the First Amendment’s core purpose – that ideas generated at town halls and other public fora funnel up to those in power
· Case after case affirms the notion that this is the preeminent purpose of the First Amendment
· But Framers probably did not care about fostering civic debate, and in fact really only cared about prior restraints
· In fact 10 of the 18 congressmen who voted for the First Amendment also voted for the Sedition Act, the 1798 law that prohibited writings and speech against the government
· But  Supreme Court denounced it in 1964 in New York Times v. Sullivan: “Although the Sedition Act was never tested in this Court, the attack upon its validity has carried the day in the court of history.”
· Benefits:
· Allows the public to make informed decisions, including with respect to elections
· Checks public officials by allowing criticism of the officials while they are in office
· Functions as a pressure valve, allowing people to speak and protest keeps them from resorting to revolution or violence
· What is political speech?
· Some scholars define broadly, some narrowly (like Robert Bork, who was ugly/scary looking)
· Restrictions limited: Political debates; opinions expressed on social media, newspaper op-eds, even TV shows like Keeping Up With the Kardashians because it can influence your political perspectives, the things that you want, and how you feel about the political process
· Restrictions acceptable: Troop movements; names of CIA agents; leaks from the White House
· (2) The search for truth and the marketplace of ideas
· In the marketplace, strong or true ideas are “purchased” and rise to the top; weak or false ideas are rejected and sink to the bottom.
· “Counterspeech”: The idea that the remedy for bad speech is not suppression, but more speech.
· Benefits:
· Strong arguments become stronger. Challenge provides incentive to shore up arguments
· Censorship actually has adverse effect of making bad ideas more enticing.
· Better than having some kind of arbiter decide for us which ideas are good and which are bad.
· We take matters into our own hands by boycotting ideas or arguing forcefully against them. This is just counterspeech.
· Drawbacks:
· Unequal voices: Some have a bigger megaphones than others
· But does social media create a fairer marketplace?
· External forces can act upon the marketplace, silencing or intimidating counterspeech.
· The model assumes that we will rationally choose the ideas that float to the top – but people often act irrationally or emotionally
· Some people believed that HRC ran a pedophilia ring out of a pizza restaurant
· The bubble: People often do not expose themselves to contrary perspectives
· Time lag: A lot of damage can be done while the truth works itself out.
· Ultimately the views of Nazi Germany were dismissed – but in the interim, terrible damage was done.
· Some ideas are so bad they are not worth submission to the marketplace
· Like genocide, or slavery, or climate change denial
· (3) Individual autonomy and self-fulfillment
· Thurgood Marshall said free speech “services the needs… of the human spirit – a spirit that demands self-expression.”
· But this theory has never been the basis for a decision.
· Drawback: How do you weigh one person’s self-fulfillment against another persons? Maybe hate speech is self-fulfilling, but it causes harm to someone else.
· (4) Tolerance for differing viewpoints
· Unifies the First Amendment, because religious clause is precisely about tolerance.
· Court does mention this from time to time.
· The First Amendment requires us to live with speech that we hate and that we abhor. But it’s precisely for that reason that it needs to be protected.
Principle 1: Speech is presumptively protected.
In most circumstances, speech is protected. We do not need to come up with reasons to protect it – instead, you must come up with a good reason if you want to restrict it.
· See U.S. v. Alvarez: A law said gave the government the authority to punish a person who lies about getting the medal of honor. SCOTUS struck it down.
· Government must demonstrate historical basis for compelling need to restrict speech.
Principle 2: Speech can be regulated if it falls within a category of unprotected or less protected speech.
Case law creates specific categories of unprotected or less protected speech.
· If unprotected, the government can regulate the speech with virtual impunity.
· This idea – that there were categories of speech outside the protection of the First Amendment – was first established in 1942 in Chaplinsky v. New Hampshire.
· But only two categories named in Chaplinsky are still unprotected: (1) obscenity and (2) fighting words.
· Classes are well defined and narrowly limited. But how are they defined? It used to be that the court balanced the social value vs. society’s interest in order and morality. But after Stevens, we don’t do that anymore, and in effect, it freezes the list.
· United States v. Stevens, 2010
· Facts: Congress passed a federal statute that was inspired by the phenomenon of “crush videos,” which documented the torture of animals as a sexual fetish. The statute made it “a federal crime to create, sell or possess in interstate commerce any depictions of animal cruelty, visual or auditory.” Stevens made videos of dogfighting from his illegal dogfighting business and was arrested for violating the federal statute. He argued that the statute violated the First Amendment. The government argued that animal cruelty videos fall within a category of unprotected speech – not an existing category, but one that should be created by the Court because dogfighting videos have very slight social value and encourage harm to animals.
· Holding: New categories of unprotected speech are not created through the value/harm balancing. Instead, new categories are recognized when they have historically and traditionally been unprotected, but that lack of protection has not yet been recognized by the Court.
· Reasoning:
· Balancing tests are too flexible and amorphous (for instance, basically impossible to weigh the harm of animal torture with the value of free speech) and give the Court too much discretion.
· The balancing was already done by the Framers who drafted the First Amendment and said, speech is presumptively protected.
· Notes: If arguing that a type of speech is unprotected, and it is not in one of the existing categories, show through state laws, lower court determinations, etc. that it has a long history of being punished – and define it broadly.
· So, call it “depictions of violence” instead? Government tried that next! 
· Brown v. Ent. Merchants Assoc., 2011: Government said it could restrict sale of violent video games to minors because they are depictions of violence. Court said, there’s no long-standing recognition of this type of restriction – and in fact, some fairy tales are really violent!
· Categories:
· Incitement
· Fighting words
· True threats
· Obscenity
· Child pornography
· Perjury
· Speech integral to crime (“give me the money or I’ll kill you”)
· Some false speech (such as fraud, but not regular old lies)
· If less protected, each category has its own rules.
· Categories
· Defamation (some consider it unprotected but not Strauss)
· Commercial speech (but could soon be fully protected)
· Some false speech
· School speech
· Government employee speech
Principle 3: If the speech is not unprotected or less protected, determine whether the restriction is content based, viewpoint based, or content neutral.
· Hierarchy of EVIL
· Viewpoint-based regulations – where speech is regulated based on viewpoint/opinion/perspective expressed.
· Strict scrutiny applies, never upheld.
· Test: If the law’s application depends entirely on the ideology expressed in the message, the restriction is viewpoint based.
· Example: Ordinance restricting pro-immigrant marches down Olympic Boulevard during rush hour.
· Also:
· Burning a flag with the intent to disrespect the U.S. Government.
· Matal v. Tam: Court said that the patent office’s restriction of the name “The Slants” was viewpoint based.
· Iancu v. Brunetti: Court struck down the provision of the Lanham Act that prohibited the registration of “immoral” trademarks as viewpoint based.
· 📝Policy: Viewpoint-based regulations violate all of the social values that support the First Amendment
· No self-government value – if the government can regulate viewpoints, it can eliminate all perspectives that oppose its agenda, and become unaccountable.
· No marketplace of ideas – viewpoint-based regulations result in the elimination of ideas from the marketplace.
· No right to self expression – if your soul yearns to say something that runs against the government – tough beans!
· No tolerance – the government itself embodies intolerance when it restricts certain viewpoints.
· Content-based regulations – where speech is regulated based on the content of the message.
· Strict scrutiny applies, sometimes (though rarely) upheld.
· Test: If you need to know the message of the speech in order to know whether the restriction applies, the restriction is content based.
· Example: Ordinance restricting immigration marches down Olympic Boulevard during rush hour.
· Boos v. Berry, 1988
· Facts: A law prohibited display of any sign within 500 feet of foreign embassy if the sign brought the foreign country into “public odium or disrepute.”
· Holding: The law was subject to strict scrutiny because it is content based: the communicative content determined whether it was subject to the law.
· Note: If it’s OK to hold up a sign that says one thing (“Go Capitals!”) but not another (“Go back to the USSR!”) then the law is content based.
· Reed v. Town of Gilbert, 2015
· Facts: A city ordinance provided different rules for different types of outdoor signs – directional, ideological, and political. Ideological signs were treated most favorably and political signs more limited. The sign at issue in the case was a directional sign letting passersby know about a church service – the church had no permanent location so the signs directed churchgoers where to go. The code provided that the sign could not be up for more than 12 hours before an event and more than one hour afterward. The church was repeatedly cited for violating the ordinance. The city argued the code was content neutral because the intent was not to regulate or censor speech.
· Holding: When a law regulates content, it is content based – whether or not the regulation of content was the intent of the law when it was passed. 
· Reasoning: Even if a content-based law is not used in a way to target specific content, it can be used later in order to “suppress disfavored speech.”
· Compelling interest? Town said interests were aesthetics and traffic safety; court assumed, without actually deciding, that these interests were compelling.
· Narrowly tailored? 
· Law was “hopelessly underinclusive”
· Aesthetics: Why limit only political signs? Ideological signs are usually a lot uglier!
· Traffic safety: Ideological signs are more distracting, yet directional signs -- which may help with traffic! -- or more significantly regulated here.
· But also overinclusive, because could have just banned distracting signs, or ugly signs. Did not have to regulate all signs.
· 📝Policy: Almost as bad, and still thwarts First Amendment values.
· Hinders self government – prevents people from putting forward ideas that might help government change for the better.
· Damages marketplace of ideas – prohibiting certain types of discussion prevents people from pushing truth forward.
· Content-neutral regulations – where speech is regulated without reference to the content of the message.
· Intermediate scrutiny applies – but such regulations are still suspect because they are restrictions of speech.
· Example: Ordinance restricting any marches down Olympic Boulevard during rush hour.
· Exception: Facially content-neutral regulations are subject to strict scrutiny when their existence cannot be justified without reference to the content of the speech. For instance, if sound trucks only became illegal once Donald Trump started using them.
· Compare with Reed – you can look beyond the face of the law when it’s content neutral, but a law that is content based can never be treated as if it’s content neutral, as the Supreme Court explained in Reed.
· 📝Policy: Not as concerning, though restrictions on speech are bad in any form.
· Makes self government a little harder – government can suppress ideas by relegating them to less-trafficked roads, for instance.
· Can create a barrier to the marketplace of ideas – though the idea is that such regulations give you an alternate (though maybe not as powerful or convenient) route to getting your ideas out there.
Principle 4: Content-based and viewpoint-based regulations are subject to strict scrutiny.
Strict scrutiny is the “most exacting scrutiny.”
· Test: For a government action to pass strict scrutiny, the action must serve a compelling state interest and be narrowly tailored to achieve that interest.
· (1) Compelling state interest
· (1) Must be the actual purpose of the law, not a purpose ginned up after a lawsuit.
· The law must satisfy an actual need, not just a hypothetical or probable one.
· (2) Compelling = way more than just offending people. More like protecting children from child pornography or protecting the integrity of the election process.
· (3) Law must actually further that purpose – for instance, addressing violence is a compelling purpose, but no evidence that restricting video games accomplishes that.
· (2) Narrowly tailored
· Is the law over-inclusive or under-inclusive? If yes to either, law is not narrowly tailored. The law cannot restrict too much or too little in order to achieve its purpose.
· Over-inclusive: Does the law restrict more speech than it has to in order to achieve its purpose?
· Under-inclusive: Does the law ban less speech than it needs to? This is a concern because likely indicates that one group/type of speech is being singled out unfairly.
· (3) There can be no less-restrictive alternatives.
· This is where the government always loses.
Principle 5: Content-neutral time/place/manner regulations are subject to intermediate-like scrutiny.
· Time/place/manner regulations
· Example: “No marches down Sunset Boulevard between 4-7 PM”
· Place: Sunset Blvd
· Time: 4-7 PM
· Manner: Marches
· Regulations that specify the time, place, and manner in which speech may be undertaken are upheld if they are:
· (1) Content neutral, and
· Or else, strict scrutiny!
· (2) If the government can show the law is narrowly tailored, and
· But does NOT need to be the “least restrictive alternative” as in strict scrutiny
· Essentially just means it has to be effective
· See Packingham – law that restricted sex offenders from using websites that are open to children was way too broad because it completely closed these people off from public life (news, social, shopping, etc.)
· (3) That it achieves an important government interest, and
· These are basically the normal functions of local government. For example:
· Traffic
· Security (like at a political rally)
· Residential privacy
· (4) That it leaves open ample alternative channels for communication.
· Most litigation happens here – are the channels left open truly adequate? Are there ample alternatives?
· If there are other avenues you can skip down, then there is no negative effect on self-governance or the marketplace of ideas
· It does not seem as though the opportunities have to be equal. Sometimes the Court will say an avenue is adequate, even if it’s not AS good.
· Government’s provision of ample alternatives serves to show that the government does not intend to regulate your speech.
· Examples:
· Edwards v. Coeur d’Alene (9th Cir. 2001): Protester arrested for carrying sign affixed to wooden support; court said no ample alternatives where his alternatives included carrying a sign without a support or handing out leaflets because those means did not have the same force.
· Weinberg v. Chicago (7th Cir. 2002): Author of self-published book stopped from selling sports book outside stadium under “no peddling” ordinance; court said no ample alternatives where alternatives were selling online or in bookstore because his desired audience was at the stadium.
· Jacob v. Clark County (9th Cir. 2008): School uniform policy said no printed messages; yes ample alternatives including school newspaper, student clubs, and weekend clothes.
Principle 6: Regulations that only incidentally regulate speech are subject to intermediate scrutiny.
In other words: Laws that regulate conduct can sometimes come under First Amendment scrutiny. Inherently expressive conduct is protected.
· Test: Conduct is inherently expressive when there exists an intent to convey a particularized message plus a likelihood that the intended message will be understood by those who viewed it as such.
· Alternate formulation: If the government is targeting the message, the conduct is protected; if the government is targeting the conduct, the conduct is not protected.
· A law that regulates conduct that is communicative will be constitutional if:
· (1) The law is within the government’s power to pass. (General police powers/constitutional powers)
· (2) The law furthers an important government interest
· (3) Interest is not related to suppressing speech
· (4) Any incidental restriction on speech must be no greater than necessary to further the non-speech interest
· Example: A person is arrested for public urination and argues he is communicating something by his actions.
· (1) Government can regulate public urination – within state’s general police power
· (2) Stopping public urination prevents disease!
· (3) The government’s public health purpose has nothing to do with regulating speech.
· (4) Yes, this does stop you from communicating your hatred of Trump by peeing on pictures of him. But, so many other, healthier ways to communicate that.
Principle 7: Schools have their own rules about speech regulation.
· The Constitution allows schools to regulate themselves more because:
· (1) Schools must regulate themselves in order to function
· Order: If students were allowed to express themselves any way they wanted, teachers would be prohibited from maintaining order.
· Pedagogy: Students can and should be penalized for expressing views that are factually incorrect – such as, for instance, that the Holocaust never happened.
· (2) Schools partly exist to teach students manners.
· And saying “fuck Trump” is bad manners – even if it is a viewpoint!
· BUT! “It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.” - Abe Fortas
· Kids still got rights!
· Tinker v. Des Moines Independent Community School District, 1969
· Facts: Students were suspended for wearing black armbands to protest the Vietnam War.
· Holding: Schools can create content-based or viewpoint based restrictions on speech IF the speech materially and substantially interferes with the operation of the school.
· Reasoning: Here, the black armbands did not interfere with the school’s operation, so school administrators did not have sufficient justification to suspend the students.
· After Tinker: Substantial means substantial! Gotta have proof.
· Defendant schools must have actual evidence that the disruption or threats to order were real.
· Schoenecker v. Kooper: Student wore shirts with pictures of guns; school disciplined him for dress code violation. Court said no evidence that the shirt created a disruption. In fact, it was news crews who created the disruption, and that was the school’s fault.
· Dariano v. Morgan Hill Unified School District: In the past, students had worn American flag shirts on Cinco de Mayo, which had sparked violence. So, high school forbade the students from wearing them in the future. Court upheld, said school showed substantial evidence that a disruption had happened and that the ban was necessary to prevent another one.
· Important Tinker dicta: Certain language could perhaps be regulated because it “impinges on the rights of another student.”
· Harper v. Poway Unified School District: Ninth Circuit held that it was proper for school to punish student for anti-gay t-shirt because it attacked other vulnerable students for their minority status.
· So, Ninth Circuit basically says, you can use this reasoning in a lawsuit!
· Bethel School District v. Fraser, 1986
· Facts: Student gave student council stump speech full of innuendo that offended/embarrassed some students. Lower courts said that this speech could not be punished. The Ninth Circuit’s language in particular was very strong.
· Holding: Schools can prohibit lewd, indecent, or offensive speech, especially when it is directed at an unsuspecting, captive audience.
· Hazelwood School District v. Kuhlmeier, 1987
· Facts: Principal removed articles from the newspaper because of concerns about privacy – articles quoted some students making critical statements about their parents, and one included details about an anonymous pregnant student that could be identifying.
· Holding: Educators can control the style and content of student speech in school-sponsored activities if their actions are reasonably related to legitimate pedagogical concerns.
· In other words, if school-sponsored, use rational basis.
· Reasoning: Some activities are viewed as extensions of the school that affect the school’s reputation – so schools are able to exercise greater control over activities that seem to “bear the imprimatur” of the school.
· More school activities + Hazelwood
· VA v. San Pasquel Unified School District (S.D. Cal. 2017): After student kneeling during football national anthem caused other school’s students to respond by yelling racial slurs, school adopted rule that students must stand. Court struck down the rule because not reasonably seen as having imprimatur of the school; more like the personal message in Tinker, and no substantial disruption here because no violence, only slurs.
· Ongoing question: Can school continue this type of regulation outside its walls?
· Yes, but only under Tinker framework – NOT Fraser. Must have:
· Nexus to school
· Substantial effect on goings-on AT school
· Morse v. Frederick (Bong Hits 4 Jesus), 2007
· Facts: Olympic torch was passing through Juneau and principal saw student unfurl a 14-foot banner that said “Bong Hits 4 Jesus.” Principal asked student to put it away and he refused, so school suspended him for 10 days. Ninth Circuit said, no disruption re: Tinker; no imprimatur of school re: Hazelwood; not vulgar or lewd re: Fraser; so, school violated the kid’s First Amendment rights.
· Holding: Schools can restrict student speech so long as reasonably viewed as promoting illegal drug use so long as not commentary on political or social aspect of drug use.
Principle 8: The government has its own rules governing speech regulation of its employees.
· “Public employees do not surrender First Amendment rights by reason of their employment.” - Kennedy v. Bremerton School District (9th Cir. 2017).
· Flowchart!
· Is the speech job-related/made within the scope of employment?
· Yes: The First Amendment does not protect it.
· No: Is the speech about a private matter or on a matter of public concern?
· Private matter: No First Amendment protection.
· Public concern: Balance the government interest in regulating the speech with the value of the speech.
· If government interest wins, the employer can punish the speech.
· If the value of the speech wins, the employer cannot punish the speech.
· Scope of employment
· Just like any employer, the government is allowed to fire an employee when the employee undermines the employer’s goals.
· Ex: An Army recruiter who tells a potential enlistee that they are too ugly for the Army. The Army should be able to fire that person!
· Test: Somewhere between Garcetti v. Ceballos and Lane v. Franks.
· Garcetti v. Ceballos, 2006: Prosecutor argued his speech rights were violated when he was fired for recommending the dismissal of a fellow prosecutor’s case. Supreme Court said no violation because speech was within the scope of employment -- (1) his job duties included writing memos like this; (2) speech at issue concerned the workplace and information learned while on the job.
· Lane v. Franks, 2014: Alabama government worker learned state legislator was embezzling from fund for disadvantaged youth and spoke up; was fired for testimony before a grand jury and at trial. Supreme Court said yes violation and speech was not within scope of employment because the speech at issue was not ordinarily within the scope of her duties.
· So: The speech is within the scope of employment if (1) it is part of normal job duties ala supervision and memo writing and (2) it concerns the workplace and information learned in the workplace unless (3) it was not ordinarily within the scope of job duties.
· Public or private concern
· The First Amendment protects public speech – it cares more about public discourse and the marketplace of ideas than it does about schmoopty doopty self-expression. (Sorry Thurgood Marshall.)
· Consider three facets of the speech:
· (1) Content
· Private = something you saw on TV last night
· Public = elections; public official’s waste of taxpayer money; workplace discrimination; letter to newspaper about local agency policies
· (2) Context
· Private = conversation between two people
· Public = newspaper op-ed; streetcorner soapboxing; Congressional testimony
· (3) Motive
· Private = settle a feud with someone you hate
· Public = inform the public about a wasteful practice
· Balancing test
· You can fire an employee even if the speech is outside the scope of their employment and their speech is on a public issue if the value of their speech is relatively low and the negative disruption/danger/harm to the workplace is relatively high.
· Examples: 
· Pickering v. Board of Education, 1968: Teacher wrote a newspaper editorial criticizing the school board’s handling of a tax proposal. Letter was (1) not within scope of employment because not related to workplace; (2) it was about a newsworthy public matter; (3) there was little harm caused by the speech, i.e., no effect on teacher’s performance and no disruption at school.
· Johnson v. Poway (9th Cir. 2011): Teacher was fired for hanging religious messages in classroom; court said no violation because (1) non-teachers cannot hang banners in the classroom and thus was within the scope of his employment.
· Kennedy v. Bremerton School Board (9th Cir. 2017): School asked coach to stop praying at the 50 yard line after games. Court said, no problem because coach’s actions were (1) within scope of employment because he was with the athletes he coached and would not have had access to the field otherwise.
Principle 9: Prior restraints are presumptively invalid.
· Prior restraint: A regulation that stops speech before it ever enters the marketplace.
· *Specifically: A licensing or injunctive act that prohibits speech from occurring.
· Why are prior restraints so bad?
· (1) Greater chance that speech will never enter the marketplace
· (2) Over-censorship – once you give someone the authority to censor this way, you lose control over what they censor.
· (3) Probably the main motivating notion for First Amendment.
· (4) Collateral bar rule – when there is a court order against speech, a person who violates the order can be punished even if the order is later held unconstitutional. It’s a powerful and kinda scary tool!
· Exception: If court order is a total abuse of judicial discretion – “transparently invalid” – you will not be held legally accountable for violating it.
· Also applies to licensing (you cannot march without a license just because you think the license is invalid) but the bar is lower for challenging it than for challenging a court order.
· Requirements for a valid licensing scheme:
· (1) Must have an important reason for its existence
· (2) Standard for grant/denial cannot leave discretion
· (3) Must have procedural elements safeguarding opportunity to be heard; prompt decision-making; avenue for appeal
· Near v. State of Minnesota, 1931
· Facts: The lower court enjoined future publications of the Saturday Press because they felt that it was malicious and scandalous and said nasty things about certain religions. A horrible publication! So the magazine stopped publishing – thanks, collateral bar rule! – and challenged the constitutionality of the injunction.
· Holding: Only exceptional circumstances, and in particular national security (thinking troop movements here) and obscenity can justify such a prior restraint.
· New York Times Co. v. United States, 1971
· Facts: 47 volumes of documents were leaked to the New York Times and the Washington Post by Daniel Ellsberg, a RAND Corporation employee. The papers were mostly historical – not new – but made the government look bad and revealed some inner workings. The newspapers published two volumes before the Nixon administration went to the courts to enjoin further publication, arguing that there was a risk of national security harm.
· Holding: Such an injunction would be invalid as a prior restraint.
· But ten separate opinions were issued!
· Prior restraint analysis: 
· (1) Does the material the government wants to enjoin pose a potential national security harm?
· (2) If so, is the harm inevitable, direct, irreparable, and immediate  – like publishing information that would put troops at risk?
· (3) Even if it is – there’s still an overriding interest in freedom of the press.
Principle 10: Speech regulations cannot be vague or overbroad.
· Vagueness: A statute is vague if a reasonable person cannot tell what speech is prohibited and what is protected.
· 📝Policy:
· (1) Chills speech: Valuable or protected speech might not be uttered because people are not sure if it is restricted or not.
· (2) Violates due process and principles of basic fairness: It’s not fair to punish someone without first giving them notice that the speech is unlawful.
· (3) Leads to selective enforcement: And with selective enforcement comes the concern that politically unpopular or disfavored groups will be targeted.
· How to determine:
· Close reading: Is there a word or phrase in the statute that can be interpreted in multiple ways?
· Analogize:
· Coats v. Cincinnati, 1971: Statute made it a criminal offense for more than three people to congregate and annoy passersby; students picketing during labor dispute were arrested. Court said the statute is unconstitutional because the word “annoy” is too vague – how do you avoid annoying someone, and do you even know when you are doing it?
· Wooley v. Maynard, 1977: New Hampshire law prohibited license plates that are “reasonably offensive to good taste.” Court said, vague! “Offensiveness” is a nebulous concept and can vary from person to person.
· Facial challenge: A challenge to the law that does not depend on the facts or parties in the case.
· To win 🏆: Establish that “no set of circumstances exists where the law would be constitutional.”
· But all the defendant has to do is show that there is one constitutional application and they win!
· As-applied challenge: A challenge to the law as applied to the parties and facts before the court.
· The parties in the case can only argue that the law is vague as applied to them, not to someone else.
· Examples: 
· (1) A law makes it a crime to provide help to terrorists. The law is, naturally, not vague if applied to a person who donated weapons to ISIS. A reasonable person would know that it applies there. But does it apply to someone who writes an op-ed supporting ISIS? So you might win an as-applied challenge, but lose a facial challenge.
· (2) Ordinance bans walking or sitting in front of church with a banner a half hour before or after religious event. Basically, statute made it unlawful to protest outside religious events. The law was meant to stop the Westboro Baptist Church, a hate group that protested funerals, but was applied to a group that wanted to protest Westboro, because Westboro said they were always engaged in events and thus there could never be protests. In that specific situation, the ordinance was deemed unconstitutional – i.e., as-applied.
· Overbreadth: A statute is overbroad if it regulates substantially more speech than the Constitution allows.
· Facial challenge: Unlike vagueness challenges, plaintiffs can challenge the law’s application to others, even if it is constitutional with respect to their conduct. +STRONG MEDICINE+
· Example: A city ordinance bans sexually explicit magazines, covering some unprotected material (beastiality pornography) and some protected material (Playboy). Beastiality publisher cannot make as-applied challenge since beastiality is unprotected, but can argue that it is overbroad because it includes protected material.
· Why do we allow this? CHILLING. We do not want to wait for others to challenge the law, because they might be refraining from speech in order to avoid prosecution.
· Three caveats, since the medicine is so dang strong.
· (1) Commercial speech excluded from general overbreadth challenges. No concern that commercial speakers will be chilled, and thus not challenge the law themselves, because they have a countervailing profit motive.
· (2) Must substantially limit speech. 
· Cannot be theoretical, unlikely, or insignificant. 
· Measuring “substantial”: Argue either (1) an overall high amount of protected speech is affected or (2) a high proportion relative to unprotected speech.
· Because if only one or two types of protected speech are affected, it’s not worth striking down the whole law. It is better to deal with those instances on a case-by-case basis.
· Examples:
· Houston v. Hill, 1987: A city ordinance made it unlawful to interrupt police officers while they are executing their duties and a woman yelled at officers to prevent them from arresting her friend. Supreme Court said the ordinance was substantially overbroad because any time you talk to a police officer you could potentially violate the ordinance, so it covers a tremendous amount of protected speech.
· Airport Commissioners v. Jews for Jesus, 1987: LAX created a regulation prohibiting “First Amendment activity.” Some speech in airports can be constitutionally regulated – like if harassment. But here, the statute is obviously substantially overbroad, because every day every person who walked into the airport would violate the regulation just by talking.
· New York v. Ferber, 1982: A state law prohibited the production of media depicting sexual performances by children. A man who was arrested for producing child pornography challenged the law because it would regulate, for instance, National Geographic. The Supreme Court said, maybe overbroad, but not substantially overbroad because there us no realistic danger that a significant amount of speech is regulated, and in fact much more unprotected speech is regulated than protected speech.
· (3) A court may construe a potentially substantially overbroad law narrowly in order to avoid having to strike it down.
· Even if that statute, on its face, would regulate protected speech.
· Examples:
· Osborne v. Ohio, 1990: A child pornography law was used to punish peddler of child porn; the defendant said the law was overbroad becaue it would have punished parents for taking photos of their babies in the bathtub. The Supreme Court said that because the lower court had construed the statute so that it only applied to lewd exhibition or graphic focus on the genitals, the statute did not reach most speech.
· Gooding v. Wilson, 1972: A statute made it a crime to use abusive language to breach peace. The defendant argued that law was substantially overbroad since the word “abusive” encompasses a lot of protected speech, in addition to unprotected fighting words. The Supreme Court said that the lower court’s attempts to limit the statute to only encompass fighting words were unsuccessful and the statute was substantially overbroad.
· United States v. Stevens (revisited), 2010
· Facts: Stevens was convicted under law banning depictions of animal cruelty, arguing that even if his dogfighting videos could be constitutionally punished, some protected speech, like hunting videos or documentaries about slaughterhouses, could be banned. These types of speech significantly outnumber dogfighting videos, and therefore the law is substantially overbroad. The government acknowledged this, but asked the Supreme Court to interpret the statute narrowly so that it would not reach those forms of speech.
· Holding: The law is substantially overbroad and the Court could not interpret it more narrowly.
· Reasoning:
· Some terms in the statute made it impossible to read more narrowly:
· (1) The statute prohibited depictions of “wounding” animals, but wounding animals is not illegal.
· (2) The statute only allows depictions with “serious” educational value, and hunting videos clearly do not fit the bill.
· The government argued that prosecutors would not go after protected speech, so no big deal!
· But the First Amendment is largely about keeping those kinds of decisions out of the hands of the government.
· The law will have a serious CHILLING effect on protected speech.
Unprotected speech: Incitement
· Essential question: When is speech that teaches, advocates, urges, suggests, or promotes illegal conduct protected speech and when can it be punished?
· Can I sue Judas Priest because they convinced me to shoot myself in the face? 
· Balance:
· On the one hand, it seems fair to punish someone for inciting violence that would not have happened without their speech.
· On the other, there’s a real danger of chilling political speech – even when it’s super violent and scary – because we cannot really draw the line between what is valuable and what is harmful.
· History: The Supreme Court’s incitement analysis was really important for the development of First Amendment doctrine! First Amendment cases were not really litigated before this.
· This is where the Court started to articulate its basic First Amendment jurisprudence.
· Four tests developed throughout the last century:
· Clear and present danger test of WWI era
· Reasonableness test of 1920-40s
· Dennis clear and present danger test of 1950s
· Brandenburg test of 1960s-today
· (1) Clear and present danger test of the WWI era
· Woodrow Wilson really wanted to shut up dissent around World War I, which was super unpopular, so he pushed Congress to pass Espionage Act of 1917 and Sedition of 1918.
· Schenck v. United States, 1919
· Facts: Schenck circulated pamphlets to draft-eligible men encouraging them to resist the draft. He was arrested and convicted under the Espionage Act.
· Holding: Look at the context and the audience of the speech – did it create the clear and present danger of a substantive evil?
· Four takeaways:
· (1) First iteration of “clear and present danger” test
· (2) First time anyone used the “falsely shout fire in a theatre and cause a panic” analogy
· But what the hell did he mean?? Here, there’s no false speech, the speech at issue is valuable political speech, no proof of actual harm, and plenty of time for counterspeech.
· (3) ZERO discussion of the value of speech
· (4) No discussion of chilling or counterspeech – key First Amendment concepts that definitely apply here
· Holmes says: “It may well be that the prohibition of laws abridging the freedom of speech is not confined to previous restraints.”
· Ya think, buddy??
· Frohwerk v. United States, 1919
· Facts: Old Frohwerk published a German-language newspaper that called WWI a “rich man’s war” and advocated for a ceasefire. Frohwerk was convicted for violating the Espionage Act and sentenced to 10 years in prison.
· Holding: No First Amendment violation.
· Reasoning: Court did not apply the clear and present danger test. And there did not seem to be much underlying harm here. Clearly an in-betweener in the Court’s jurisprudence.
· Debs v. United States, 1919
· Facts: Eugene Debs was a famous socialist who ran for president twice. He had given a speech in Canton, Ohio at state convention of socialist party. The point of the speech was not specifically to oppose the draft, but to oppose the war, and to praise other activists who had been arrested. Debs was sentenced to three concurrent 10 year prison terms. Served three years and was pardoned.
· Holding: No First Amendment violation!
· Takeaway:
· These were really the first cases where anyone was even asking the Supreme Court to strike down laws that regulate speech. Court did not analyze whether the speech actually caused harm, or if the laws infringed on First Amendment values. Only whether they incited some kind of criminal behavior.
· For the justices deciding these cases, it was enough for the acts to have a “tendency” to incite illegal acts. Certainly not the standard today.
· Intent was required, but it was not that important.
· And then Holmes read On Liberty by John Stuart Mill came to Jesus.
· Abrams v. United States, 1919
· Facts: A number of Russian immigrants, all Jews and anarchists, sent out leaflets urging the U.S. not to intervene in the Russian revolution. They were prosecuted under the 1918 Sedition Act, which made it illegal to publish disloyal language that brings the U.S. into disrepute.
· Holding: The Court analyzed under Schenck, Frohwerk, and Debs. No First Amendment violation; nothing to see here, folks!
· Holmes dissent: Speech should only be regulated under the clear and present danger test if it (1) creates imminent, immediate harm; (2) the speaker has the intent to bring about harm; (3) the harm that it brings about is serious.
· “The best test of truth is the power of the thought to get itself accepted in the marketplace of ideas” – “that is the theory of our Constitution.”
· (2) Reasonableness test of the ‘20s and ‘30s
· Not relevant to today!
· Basically, a rational basis test for state regulations of speech that advocates overthrowing the government.
· But the cases matter because they were the first cases to incorporate the First Amendment to the states.
· Gitlow v. New York, 1925
· Incorporated First Amendment to the states.
· Strong Holmes dissent: All speech is intended to incite some kind of action. Instead, must be a close connection between speech and serious, imminent harm – otherwise we run into line-drawing and chilling problems.
· Whitney v. California, 1927
· Read it for that gr8 Louis Brandeis concurrence! It’s got it all – especially the First Amendment as the stronghold of democracy.
· (3) Dennis clear and present danger test of the 1950s
· Test: Court asks whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.
· Ignored the reasonableness test of the 20s and 20s
· (4) Brandenburg v. Ohio, 1969
· Facts: A camera recorded KKK members saying terrible things at a rally – making derogatory statements toward Jews and blacks. One member, Brandenburg, was convicted under Ohio’s Criminal Syndicalism Act, which made it a crime to advocate "crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political reform," as well as assembling "with any society, group, or assemblage of persons formed to teach or advocate the doctrines of criminal syndicalism."
· Holding: The government can only punish advocacy if it is intended to incite or produce imminent lawless action and is likely to incite or produce such action.
· Reasoning: Only “let’s go commit violent action now” is actionable under the First Amendment – saying “violent action is needed” is protected speech, because it allows people to more abstractly express themselves and their ideas.
· Evaluating speech restrictions under Brandenburg
· By far the most speech-protective of the four tests!
· (1) Intent
· (a) Did the speaker actually want you to do the act?
· Did Oliver Stone direct Natural Born Killers because he wanted people to go out and kill? Probably not.
· But the guy who wrote the book How to Be a Hitman actually wanted to teach people to go out and kill!
· Unlike those early cases, tendencies are not enough!
· (2) Imminent lawlessness
· (a) Causation: The closer in time to the event/action that is urged, the more likely it will actually lead to the event/action
· Kill the president tomorrow! Vs. kill all presidents!
· (b) Counter-speech: Is there time for counter-speech?
· (3) Likelihood
· (a) Context
· Who is the audience?
· Like the draft dodgers in Schenck?
· Or a crowd of random people like Abrams?
· Is it a newspaper that anyone can read? Or a speech to a small group of radical anarchists?
· Who is the speaker?
· Is he part of the radical anarchist group? Or trying to preach to a group of strangers?
· How persuasive is the speaker?
· Is it a time of great division? 
· Lots of potential unrest, like WWI, or a time where public opinion is pretty united, like WWII?
· How easy would it be to carry out the threatened action?
· (b) Words used
· What did the speaker actually say?
· (c) Results
· Did someone go out and do the thing they were being urged to do?
Unprotected speech: Fightin’ words
· Chaplinsky v. New Hampshire, 1942
· Facts: Chaplinsky was a Jehovah’s Witness stirring up a crowd in downtown Rochester. A police officer was escorting him to the station when the chief approached Chaplinsky and told him to watch his mouth. Chaplinsky said: “you are a goddamned racketeer and a damned fascist, and the whole government of Rochester are fascists or agency of fascists.” He was arrested and charged with violating New Hampshire law making it a crime to deride, offend, or annoy a person with their words.
· Holding: The New Hampshire law is constitutional because it only targets “fighting words” – "words that by their very utterance inflict injury or tend to incite an immediate breach of peace.”
· Reasoning:
· To be fair, “fascist” was one of the worst insults you could hurl at a person back then!
· Words must be directed to another individual – not randomly into a crowd.
· It’s a verbal punch!
· And verbal punches do not further political discourse and we don’t want them in the marketplace.
· Modern definition: Words (usually epithets) directed at an individual (face to face) which are likely to provoke a violent response.
· We do not really care if words “by their very utterance inflict injury” – we need real, actual violence to occur, not just hurt feelings.
· No intent to start an actual fight required.
Unprotected speech: True threats
· Definition: A threat of violence directed to a person or group with the intent of placing the victim in fear of bodily harm or death.
· Elements:
· (1) Violence: Must be a threat of violence
· No exception for threats with artistic value (so look out, rappers who rap about killing cops!)
· (2) Intent: To place a person in imminent fear of bodily harm
· Even if the threat is not acted upon.
· (3) Threat received: Does not need to be communicated directly BUT must be clear that the threatened person will actually hear the threat!
· But:
· No imminence requirement
· Threat can hang over your head forever!
· No action requirement
· Could be a threat that the threatener never intends to carry out
· Examples:
· Intent: Elonis v. United States, 2015: Elonis posted lyrics on Facebook that threatened violence to his wife, parents, and a kindergarten class. Elonis argued intent – he was just blowing off steam and did not intend to put anyone in fear of bodily harm. Court said, First Amendment allows restriction of (1) intent to put someone in fear and (2) maybe also if the speaker reasonably knows that the statement will put someone in fear.
· Commonwealth v. Knox (Penn. Supreme Court, 2018): Two dudes wrote and recorded a rap song called fuck the police naming cops Carl and Dave, and showed pictures of them in video. It’s a true threat! (1) Content of the threat was specific and unambiguous; (2) victim could reasonably believe that the defendants had the power to carry out their threat; (3) defendants knew that the cops would see the video.
Unprotected speech: Obscenity
· Why regulate obscenity?
· Unlike every other form of unprotected speech we have covered, obscenity is not about preventing violence or physical harm.
· Instead, it’s all about morality.
· History
· Framers of the First Amendment probably did not care much about it. They knew it existed but did not have much interest in regulating it.
· No federal regulation of obscenity until the Masturbation Panic of 1850.
· Took off in 1870s thanks to a prude named Anthony Comstock who probably just needed to get laid.
· By the 1950s, all states had obscenity regulations.
· There are lots of federal obscenity statutes on the books, but whether they are actually enforced depends on who is the President.
· Two key questions:
· (1) Should obscenity actually be unprotected?
· Remember, pre-Stevens we evaluated whether something was unprotected by weighing the value of the speech against its harm.
· Value:
· Entertainment - people love it! Strauss says it is consumed more than any other media.
· Maybe also educational or artistic value.
· In Roth v. United States, the Supreme Court said obscenity actually has no redeeming value at all.
· Harm:
· Negatively affects our nation’s moral fiber.
· But didn’t Lawrence v. Texas say that the government could not use the law to impose its moral beliefs?
· Harm to participants/performers
· Harm to the viewer (addicts them)
· Harm to women (encourages misogyny and rape)
· Issues to take away:
· We demand a close connection between speech and harm in the areas of incitement, fighting words, and true threats - why not here?
· If the harms are so bad, why do we allow private possession?
· Why ban obscenity, but not actually harmful speech like hate speech?
· (2) How is obscenity defined?
· Roth v. United States, 1957: Obscenity is “that which appeals to the prurient interest.” The prurient interest is “that which arouses sexual desire or lustful thoughts.”
· Almost an absurdly subjective standard.
· Justices had to screen the movies together and decide if they felt like it was obscene or not.
· Miller v. California, 1973
· Facts: Miller was convicted under obscenity statute for advertising mail order adult material.
· Holding: New test for obscenity:
· Determining whether something is obscene:
· (1) Work taken as a whole appeals to the prurient interest
· Avoid isolated passages!
· (2) Look at the work through the lens of contemporary standards
· Meaning that definition changes with the times
· (3) The work violates community standards
· Whether something is obscene depends on jurisdiction. Las Vegas or Salt Lake?
· Prurient interest = morbid interests
· Like beastiality and peeing on people
· Not just a couple of folks havin’ some sex
· Work as a whole lacks serious political, artistic, or scientific value
· Experts explaining the social value of rap music; the author’s impressive resume; the amount of copies sold
Unprotected speech: Child pornography
· Doctrine cemented in Ferber v. New York, 1982
· Harms targeted:
· (1) Participation by the minor hurts the minor
· (2) Creation of a permanent record that harms the minor
· Not the same as obscenity
· Does not worry about the effect on the viewer - because after all, we avoid “tendency” causation in every other unprotected category except this one
· Mere possession can be regulated
· Likely no exception for serious political, artistic, or scientific value -- but what about National Geographic?
Speech discrimination
· Rule: Even in areas of unprotected speech, the government cannot make content-based or viewpoint-based distinctions unless the government action satisfies strict scrutiny or falls within an exception.
· R.A.V. v. City of St. Paul, 1992
· Facts: R.A.V. and some other teens assembled a cross from broken chair legs and set it on fire in a black family’s yard. R.A.V. was charged under the St. Paul Bias Motivated Crime Ordinance which made it illegal to burn crosses in order to arouse anger/alarm/resentment on the basis of color, race, etc. In response to an overbreadth attack on the statute, the Minnesota Supreme Court had narrowed the statute to apply only to fighting words.
· Holding: Even when only applied to fighting words, the statute is unconstitutional because it makes a content-based distinction between different kinds of fighting words and does not survive strict scrutiny.
· Reasoning:
· The law makes a content-based distinction by only applying to fighting words made about race, and does not govern any other type of fighting words.
· Scalia explains that even though the First Amendment does not protect fighting words, it still applies to the means by which they are governed.
· Strict scrutiny analysis:
· Court acknowledges a compelling government interest in protecting people from hate speech.
· But concludes that there are other alternatives – for instance, a law that just flat-out bans fighting words. (Like a “breach of the peace” statute.)
· Major exception to the R.A.V. rule: Big circle-little circle.
· If the reason the government sets forth for its more-focused punishment of a smaller subset of speech is the same reason justifying the larger unprotected class, the restriction is permissible.
· Example: A law that criminalizes threats to the president is not unconstitutional because it is motivated by the same reason true threats are an unprotected category. We do not want threats hanging over the president’s head.
Less-protected speech: Indecency
· Basically, bad words.
· General rule: Indecent and or offensive speech is fully protected under the First Amendment except with regard to certain mediums – basically broadcast media where people cannot turn away.
· Cohen v. California, 1971
· Facts: Robert Cohen walked into an L.A. courtroom in 1968 and wearing a jacket that said “Fuck the draft.” Cohen arrested for disturbing the peace. He was convicted and sentenced to 30 days in jail. Strauss adds: It was extraordinarily unusual to see or hear the word “fuck” in public.
· Holding: Indecency is not part of an unprotected category, no established doctrine applies, and the fact that a word is offensive is not enough to ban it.
· Reasoning:
· Court analyzes two existing categories and two doctrines:
· Established categories:
· Obscenity: Not obscenity because does not “appeal to the prurient interest”
· Fighting words: Not fighting words because not personally directed epithets likely to provoke a violent response.
· Established doctrines:
· Hostile audience doctrine: Government can limit speech when it creates a hostile response from the audience. Not a favored doctrine because it means silencing someone because of someone else’s bad behavior. So, Court says, only apply if:
· (1) Likelihood of imminent violence
· (2) There is no other way to protect the speaker
· Audience too big? Not enough police?
· (3) Purpose must be to protect the speaker, not because you do not like their speech
· And here, no evidence of imminent violence.
· Captive audience doctrine: Government can limit speech if it invades a substantial privacy interest in a substantially intolerable manner and the listener is not able to show they could have avoided the speech. Usually only applies in the home and allows the government to regulate intrusive phone calls, or people picketing in your front yard.
· Here, other people in the hallway at the courthouse could have easily just turned their heads, like you can with essentially anything you see in public.
· Since these do not counsel regulation of the speech, are there policy reasons that support First Amendment protection?
· The word “fuck” actually does have value. It conveys meaning and emotion.
· Starts us down a slippery slope -- what other words could we regulate?
· The government should not determine which words are OK to say and which are not. “One man’s vulgarity is another man’s lyric.”
· FCC v. Pacifica Foundation, 1978
· Facts: WBAI, owned by Pacifica, was a progressive station geared toward adults. George Gorman, who had a really legit resume including time as a speechwriter for Eugene McCarthy, had a radio show and was doing a segment about how words can lose their meaning in the political sphere. He played a George Carlin routine called “Seven Dirty Words.” A man named John Douglas was listening in the car with his son when he heard the routine, then filed a complaint with the FCC, which then fined Pacifica under indecency regulation.
· Holding: In this specific broadcast scenario, where children could easily listen and there was no way for them to turn away, vulgarity regulations are permissible.
· Reasoning:
· Absorbs “captive audience” doctrine – concern for unwilling listeners who cannot avoid the speech.
· One part of opinion, not joined by the majority, said that vulgarity is a less-valuable form of speech – but cases since have affirmed that it is not, echoing the “other man’s lyric” sentiment of Cohen.
· Children can easily access the radio, but are not hanging around in courtroom hallways, and cannot read as well as they can hear.
· Adults have other avenues for the speech, like buying the record or hearing it on the radio after hours.
Less-protected speech: Defamation
· Defamation is false speech that harms a person’s reputation, and includes libel and slander.
· Libel = false written statement
· Slander = false spoken statement
· Justification for restriction: To allow victims to repair the harm done to their reputation.
· Unlike all other forms of unprotected and less-protected speech, defamation is about tort law, not direct government regulation of speech.
· But strong countervailing interest in protecting journalism especially, because it so strongly serves our key First Amendment values.
· Before New York Times v. Sullivan, courts assumed there was no protection at all for defamatory speech…
· Sullivan background:
· Libel suits were threatening the very existence of the press. Newspapers were the only way northerners could learn about civil rights abuses in the south. But southern politicians were filing defamation suits in their local jurisdictions, where they had favorable juries and favorable laws.
· New York Times v. Sullivan, 1964
· Facts: Alabama civil rights leaders took out an ad in the New York Times describing some of the terrible civil rights abuses they had endured and soliciting donations for Martin Luther King, Jr. The ad included some minor factual inaccuracies, so the police commissioner in Montgomery sued them for defamation. At the time of the pendency of the suit, the New York Times had to keep its reporters out of the south for a whole year because it had accrued $300 million in claims in 1965 dollars. Alabama had a “libel per se” law where if the statement was proven to be false, the defendant was automatically liable.
· Holding: Libel plaintiffs who are public officials must prove that the statement they are suing over is false and was made with actual malice. Actual malice means the speaker knew it was false or had a reckless disregard for whether it was true or not.
· Reasoning: 
· First Amendment principles counsel in favor of protecting false speech:
· Fear of CHILLING – could deter truthful speech because speakers may not be 100% sure they can prove what they are saying is truthful.
· And press will self-censor out of fear of lawsuits
· False speech has some value because it will be countered with the truth.
· We would not know people were out there doubting the existence of the Holocaust if they weren’t allowed to express those doubts.
· Why is punishing speech about public officials worse than punishing speech about private citizens?
· (1) Officials have the opportunity to counter the false speech – they don’t need that tort remedy
· Individuals have limited abilities, need that protection
· (2) Important that there be robust speech and diffusion of information about public figures, especially leaders
· (3) People who put themselves into the public sphere assume the risk/responsibility of bearing those criticisms
· Analyzing speech restrictions after Sullivan:
· Defamation turns on who the person who is the subject of the speech is:
· Public officials (hardest to sue)
· A person the public reasonably perceives as having substantial control over policies/conduct of the government and whose qualifications and performance are of interest to the public.
· Includes government employees with substantial responsibilities – from higher-ups all the way down to teachers, social workers (depends on jurisdiction)
· Includes people currently running for office
· But teachers don’t often sue because people with deep pockets don’t usually make false statements about them
· Public figures (same protection)
· Think of Bill Clinton, Oprah, Sean Hannity, or Bill Gates
· Same actual malice test applies.
· Three types of public figures:
· (1) General purpose public figures
· Household names or “people with personal power and public influence”
· Basically lasts for life
· (2) Limited purpose public figures
· Thrust into the public limelight because of a specific issue
· Can transition back into a private figure at some point
· (3) Involuntary public figure
· Like Brock Turner or Rachel Dolezal
· Only recognized by some courts and scholars
· No consistent treatment of these folks
· Private figures, public concern (some limited ability to sue)
· Anyone who is not in one of the two above categories (solve by process of elimination) and speaks about something newsworthy or of political, social, or other concern
· Different rule: Depends on the type of relief sought.
· Actual damages: Does not need to be actual malice, but some intent required.
· Presumed or punitive damages: Must show actual malice
· Private figures, private concern (greatest ability to sue)
· Determine if a defendant is a PFPC completely by process of elimination
· Private concern = personal issues/gossip
· No rule because suits like these barely happen – if you do not have a public persona, there is not much reason to talk about you, and not much reputation to damage
· But do not need to meet actual malice test for any type of damages.
· False statement of fact: 
· Statement at issue must be a factual statement capable of verification.
· The plaintiff has the burden to prove that the statement is false – takes a huge burden off the defendant to be prepared with facts to back up every single thing they say.
· Opinions are 100% protected and cannot be punished!
· Actual malice:
· Knowledge of falsity or reckless disregard for the truth.
· (1) Negligence is not enough! Does not matter if the reporter was just doing a crappy job.
· (2) Whether the speaker feels malice or hatred is completely irrelevant.
· (3) A subjective test that looks into the heart of the speaker – so really tough for a plaintiff to prove.
· (4) Must be proven with clear and convincing evidence – higher than typical preponderance standard.
· California has a retraction statute: Before a plaintiff may sue, they must request a retraction, and if they get it, they can only sue for actual damages, not punitive
· We care about CHILLING
Freedom of religion
Congress shall make no law respecting an establishment of religion (Establishment Clause) or prohibiting free exercise thereof (Free Exercise Clause).
Free Exercise Clause
· Law before 1990: A law that places a substantial burden on the exercise of religion will be invalid unless it survives strict scrutiny.
· Example: Law says you cannot wear a yarmulke at work. That’s a substantial burden! Must serve a compelling government purpose, narrowly tailored, with no alternative means of serving that purpose.
· Current law
· Employment Division v. Smith, 1990: Man worked at drug rehab center was fired for using peyote as part of a Native American ritual, which had helped him get sober. Under the old rule, the Supreme Court definitely would have said that his religious exercise was substantially burdened. But Court announced a new rule.
· New rule: A law of general applicability that only incidentally burdens religion does not violate the Free Exercise clause.
· In other words: If it applies to everyone and does not target religion or have the purpose of burdening religion then it is G2G.
· Religious Freedom Restoration Act (RFRA) restored strict scrutiny analysis as a matter of federal statutory law.
Establishment Clause
· Justice O’Connor said that getting government out of religion helps religion flourish; having the government assume religious authority creates violent consequences. Just look at all the other countries that are RIVEN BY STRIFE!
· The evil of the government adopting a religious purpose is that it sends the message that some groups are favored and some are not, and that is not fair!
· The Lemon Test 🍋
· In order for a law to be constitutional, there must be a:
· (1) Secular, non-religious purpose: Purpose of the law cannot be to advance or promote religion.
· The government must always be neutral! Must not favor one group of another
· How do you determine a laws purpose?
· Defer to the law’s stated purpose unless a clear lie
· What would a reasonable observer perceive the purpose to be?
· McCreary County v. ACLU, 2005: Two counties framed 10 Commandments in schools and courthouses. After suit was filed, counties authorizing second, expanded display with even greater religious emphasis. But it was a display about the foundations of American law with lady liberty, etc. Supreme Court said purpose prong was violated even with the new stated purpose because a reasonable observer would have understood purpose was to advance religion.
· Van Orden v. Perry, 2005: 10 Commandments mounted at the state capitol. Context was a little different – commemorated the Ten Commandments film and was spread across 22 acres. Supreme Court said, no violation.
· (2) Secular effect: The principle, primary effect must not advance or inhibit religion
· The law must directly advance or inhibit religion
· Policy requiring work on Saturday inhibits religion for people who practice Judaism
· (3) No excessive entanglement: Cannot foster excessive entanglement between the government and religion
· In other words, when government is constantly involved in a religious activity of some sort
· Still alive but on life support!
· American Legion v. American Humanist Assoc., 2019: 
· Thomas and Gorsuch want to eliminate the Lemon test
· Breyer, Roberts, Alito, and Kavanaugh want to abandon it in religious symbols cases
· Ginsburg, Kagan, and Sotomayor want to keep it
· Justices will undertake the test or any future test under these three theories:
· Strict separation: An impenetrable wall separates government and religion.
· But we do need some flexibility. For instance, would prevent police from standing outside a Jewish temple on Yom Kippur.
· And the Establishment Clause does not require this level of strictness. Just neutrality.
· Symbolic endorsement: The government cannot send the message that it endorses one religion over the other, even implicitly.
· But this puts a lot of interpretation in the hands of judges, who make totally ludicrous conclusions about what the message is and how it’s perceived. Like, Justice Alito said crosses are not about Christianity?
· Accommodation/coercion: The government should accommodate and support different religious expressions.
· Under this theory, almost nothing violates the establishment clause. The only apparent limitations:
· The government cannot establish a national religion.
· The government cannot coerce someone to engage in a religious practice.
