Values of the First Amendment
1. Promoting Self-gov’t (democracy)

a. allows full discussion of policies 

b. check on gov’t

c. pressure valve for resorting to violence 

d. BUT Alien and Sedition Act (wasn’t always the case) 

2. Marketplace of Ideas

a. counterspeech 

b. don’t want to chill valuable speech 

c. BUT assumes people think rationally 

d. what about time it takes for counterspeech to “work” (holocaust)

e. how do we know what “counterspeech” is

3. Autonomy

a. intrinsic value in people’s ability to express themselves

4. Tolerance 


a. FA itself is an act of tolerance

b. tolerating the thoughts that we hate promotes tolerance 
Free Speech Analytical Framework 

1. Speech is presumptively protected

2. Does speech fall w/in class of unprotected (or less protected) speech

a. If so it may be regulated, still subject of course to vagueness, overbreadth, and CB/VB analysis 

b. Categories of Unprotected speech

i. Fighting Words

1. General Rule: words (epithets) directed at an individual (face to face) likely to provoke a violent response

a. intent to cause violent response not required

b. could be reasonable person test (although some courts consider a listener’s training not to respond to certain things e.g. police)

c. Court has never explicitly rejected fighting words as category of unprotected speech BUT since Chaplinsky, no court has upheld conviction under fight words 
i. either by narrowing scope of FW doctrine

ii. finding vagueness or overbreadth

iii. or finding fighting words laws impermissible content based restriction of speech (RAV) 

ii. True Threats

1. General Rule: threat of violence directed at a person or group with intent of place the victim in fear of bodily harm or death

a. must be threat of actual violence

b. imminence not required

c. speaker need not actually act on threat

d. need not communicate the threat directly to target (e.g. via Facebook) 

e. no exceptions for threats w/ political, social, literary, or artistic value

f. Intent requirement

i. Speaker’s perspective

1. subjective intent

2. subjective knowledge

3. objective recklessness

4. objective negligence (rejected by SCOTUS in Elonis) 

ii. Target’s perspective

1. Subjective (least speech protective; almost no court relies solely on target’s subjective perceptions)

2. Objective 

iii. Hostile Audience Doctrine (Heckler’s veto) 
1. 4 factors to consider (from Black’s dissent in Feiner) in deciding when to stop the speaker because of the audience: 

a. Intent (speaker’s culpability in riling up the crowd) 

b. likelihood of violence

c. no alternative (CRITICAL) 

d. state cannot be acting out of hostility to the message 

2. Minority alternative approach:

a. 6th cir. rejected hostile audience as a doctrine

b. should treat these cases under other existing categories of un-protected speech; and if it doesn’t fall w/in existing category it is protected speech subject to SS 

iv. Incitement

1. Dennis
a. Risk Formula take on Clear and present Danger test:

i. whether gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger 

1. likelihood not independent factor but used to either increase or decrease gravity of potential harm

2. no immediacy requirement

3. no case explicitly rejecting Dennis but should use Brandenburg instead

2. Brandenburg 

a. Elements:

i. Intent (to cause harm)

ii. Imminent lawless action 

1. consider causation and counterspeech (enough time for counterspeech to remedy situation?)

2. How easy is the action

3. imminence outside of typical speech scenario is unlikely 

iii. Likely to incite or produce such action

1. look at context (audience, relation to audience, speaker’s persuasiveness, words used, circumstances, location, steps needed, results) 

v. Obscenity

1. Roth – that which appeals to the prurient interest (incites lustful, lascivious thoughts)

a. Justice Stevens – “I know it when I see it” 

2. Miller test: Obscene speech can be regulated if

a. whether the average person, applying contemporary community standards would find that he work taken as a whole appeals to the prurient interest

i. avoid isolated passages

ii. contemporary community standards (no national standard)

1. 3 approaches

a. leave it to jurors to determine relevant community

b. (more common) judges and attorneys decide relevant community and instruct jury

c. (most common) statute delineates community

iii. prurient interest = shameful or morbid interest in sex
1. can provide experts although not required 

b. Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law (due process requirement); and

c. Whether the work taken as a whole, lacks serious literary, artistic, political, or scientific value

i. affirmative burden on defense of proving serious redeeming social value

ii. some courts have suggested an intent requirement (is the social value integral to the plot, story, message of the material)

iii. minimal social value not enough

1. national objective standard

2. can and often does involve expert testimony on value of the material 

vi. Child Pornography

1. Ferber – balance the value of the speech against the harms

a. harms:
i. children abused in the production of child porn

ii. also harms children by creating a permanent record of abuse

iii. may encourage pedophilia 

b. value:

i. Romeo and Juliet recreated

ii. education (e.g. documentaries)

1. even though you could get older actors to play children 

2. Note: law prohibiting scenes depicting child pornography through animated simulation or through adult actors playing children – unconstitutional (although can still prohibit use of a child’s face on a simulated video as there are still the concerns over the harms) 

c. Categories of Less protected speech

i. indecent speech

1. Medium by Medium approach

a. protect speech, although it can be regulated in specific mediums according to these factors:

i. captive audience

ii. harms to children

iii. alternative ways to protect kid (e.g. filters, warnings, credit cards, blocking)

iv. adults can access speech elsewhere

v. non-criminal; just civil fine

vi. FCC long history of regulation in broadcasting 

b. Broadcasting is only medium where court has found that regulation of indecent speech can be upheld 

ii. Defamation

1. False Speech that causes harm to a person’s reputation

2. Libel: written false speech; Slander: spoken false speech 

3. 4 categories depending on identity of the plaintiff:

a. Plaintiff is public official or running for public office

i. Public official: elected officials, those running for office, those appointed gov’t employees w/ substantial responsibility (e.g. secretary of state)
ii. Plaintiff must prove (by clear and convincing evidence) that state was false and that defendant acted with actual malice

1. False

a. statement has to be of fact, not opinion (capable of verification)

2. Actual Malice

a. Knowledge of falsity or reckless disregard for the truth

b. negligence insufficient

c. hatred toward official is insignificant

d. subjective test (speaker’s state of mind)

b. Plaintiff is a public figure 

i. Public official rules apply

ii. 3 types of public figures:

1. General/all purpose – household names

2. limited purpose public figure – injects self into resolution of a particular controversy

a. defamatory only if statement is germane to figure’s involvement w/ particular controversy

3. involuntary public figure – drawn into public controversy through no fault of their own

a. some don’t think this category exists at all 

c. Plaintiff is a private figure but matter is of public concern

i. if seeking actual damages

1. don’t need to satisfy actual malice test

2. the state can decide what level of fault is necessary (although there must be some fault, e.g. negligence, gross negligence, etc.) 

ii. If seeking presumed or punitive damages

1. must meet actual malic test

2. presumed damages – damages presumed by statute

3. Punitive damages – to punish speaker/writing (has the greatest possibility of chilling speech) 

d. Plaintiff is a private figure and matter is of private concern 

i. Don’t need to satisfy actual malice test

ii. don’t know who has burden of proof

iii. don’t know if it can be strict liability

iv. To determining public v. private concern: 

1. context – personal or of public concern

2. context – pillow talk v. public street, rally, editorial

3. Form – traditional FA speech (signs, speech at rally) vs. yelling at grandma at a bus stop. 

iii. Commercials speech

1. What is commercial speech? Factors:

a. Form of an ad/commercial?

b. reference to a specific product?

c. economic motivation for the speech?

i. if all 3 – likely deemed commercial speech 

2. Why historically unprotected

a. didn’t contribute to marketplace of ideas or political self-gov’t

b. economy is highly regulate so speech dealing w/ commercial endeavors should be too

c. false/misleading commercial speech could be dangerous (still strong argument)

d. chilling speech is less concerning because of profit motive 

3. Why it became protected

a. does have vale/contribute to marketplace and political self-gov’t

b. people are general better off w/ more information period

c. false/misleading commercial speech can still be dangerous

4. Central Hudson (Intermediate-like scrutiny)

a. does speech constitute false/misleading ads?

i. if so, speech can be regulated; end of analysis

ii. If no,

b. is the gov’t restriction justified by a substantial gov’t interest (gov’t has burden)

c. does law directly advance interest?

d. is regulation no more extensive than necessary to achieve gov’t interest? 

i. More courts are applying this test like strict scrutiny 
iv. School speech – (applies only to high school and below)
1. Fraser – vulgar, lewd, obscene language an be prohibited (words used not ideas expressed) 
2. Hazelwood – schools can regulate speech at school-sponsored events where there is the imprimatur of the school. 

a. restriction must be reasonably related to pedagogical concerns 
3. Morse – Pro-drug speech can be restricted so long as political commentary is not punished
4. Tinker – Other speech – including political speech – can be banned if it substantially/materially disrupts the school mission (e.g. violence or threat of violence, significant disruption to educational function) 
5. Harper – may have ability to prohibit speech offensive to vulnerable groups (or minorities)
6. Off campus speech – Some courts say you can apply Tinker even when speech does not occur in school-sponsored activity 

3. Is the speech regulation viewpoint based, content based, or content neutral 

a. Viewpoint Based – regulation of speech based on viewpoint expressed
i. presumptively invalid as posing great danger to FA values

b. Content Based – regulation of speech based on content of message
i. if content-based on its face – they get SS regardless of purpose or effect of regulation 

1. Reed v. Town of Gilbert – “Because content-based laws target speech based on its communicative intent, they are presumptively invalid/unconstitutional unless the gov’t proves that they are narrowly tailored to serve compelling state interests.” 

c. Content neutral – regulates speech w/out regard to any content of the message 
i. e.g. no marches on Olympic Blvd. during rush hour; no signs greater than 4” in city limits 

4. Content based or viewpoint based restrictions of speech are unconstitutional unless they can satisfy strict scrutiny 

a. Strict Scrutiny – most rigorous level of scrutiny, will make upholding law very difficult
i. Gov’t has burden to prove that the law furthers a compelling state interest and is narrowly tailored to achieve that purpose

1. gov’t must prove

2. actual compelling purpose

3. law further that purpose

4. narrowly tailored (no less restrictive, alternatives i.e. counterspeech, over/under-inclusive)

a. most difficult prong 

b. Note: RAV – w/in unprotected categories of speech, CB distinctions are unconstitutional unless:
i. CB distinction satisfies SS or

ii. Falls w/in exception

1. Virulence Exception (Big circle little circle): if the reason for the CB distinction is good enough for the main unprotected category, it is good enough for the subcategory

a. e.g.  true threats are unprotected because of concern over violence, threats being carried out; this is particularly true for threats against eh president—thus subcategory for threats against the president would be upheld. 

b. Probably won’t apply in any scenario where gov’t appears to be endorsing a particular viewpoint (as was the case in RAV) 

5. Content neutral, time, place and manner restrictions on speech will be subject to intermediate-like scrutiny

a. Intermediate-like Scrutiny: gov’t must show that the law is narrowly tailored to achieve an important gov’t interest and that the law leaves open ample alternative channels for communication 
i. Gov’t must prove

ii. law serves an important gov’t interest

iii. law is narrowly tailored to serve that interest (if it affectively furthers the state interest; doesn’t have other requirements as this prong under SS) 

iv. law leaves open ample alternative channels for effective communication of the speaker’s message

1. ensures FA values prevail

2. decreases fear of hidden censorial motive 

6. Regulations only incidentally affecting speech are subject to intermediate-like scrutiny

a. Intermediate-like Scrutiny:

i. regulation must further an important or substantial gov’t interest

ii. interest must not be related to suppressing speech

iii. any incidental restriction on speech must be no greater than necessary to further the non-speech interest 

7. Forum of the speech may matter

a. Traditional public forum 
i. sidewalks, street corners, parks, etc.

ii. CB/VB regulations – SS

iii. CN – intermediate scrutiny

b. limited/designated public forum

i. places not historically open to speech, but gov’t has chosen it to be open to speech e.g. library reading room, public university-funded student-run publication; ads on city buses

ii. same rules as public forum

c. non-public forum 

i. Gov’t property that is closed to speech; e.g. jails, military bases, public hospitals, airports

ii. CB, CN regulations – rational basis

1. the law need only be rationally related to a legitimate gov’t purpose (burden is on challenger to prove law is not rationally related to legitimate gov’t purpose) 

2. VB – SS

d. Why Forum matters:

i. instances warranting bolstered SS

1. e.g. Boos v. Berry – CB restriction on political speech in a public forum

ii. when it is not clear what the forum is

8. Public schools have their own rules

a. see school speech rules above

9. Government as an employer is governed by its own rules when punishing speech of employees

a. Employee has initial burden to show speech was a substantial motivating factor in termination/punishment

b. Gov’t as employer – not gov’t as speaker which is immune from FA 

c. Rule: Is speech job related (w/in scope of employment) 
i. if yes, no FA protection

ii. if no (citizen speech)

1. Is speech private or on matters of public concern (look at content, context, and intent/motive)

a. if private – no FA protection; gov’t can punish w/ impunity

b. if public concern – balance gov’t interest/harm to the workplace against value of speech (if gov’ t interest outweighs, no FA protection; gov’t can fire w/ impunity) 

d. Cases

i. Lane – establishes that the mere fact that speech was about information acquired w/in employment does not making it w/in the scope of his duties
1. question is: whether speech itself is ordinarily w/in scope of employee’s duties; not whether speech merely concerns workplace

a. this carves out protection for whistleblowers 

10. Speech regulations cannot be vague

a. Rule: law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited vs. permitted 

i. 3 reasons we don’t want vague laws

1. chill speech

2. unfair to punish someone fi they have no way of knowing whether a law applies to them or not (due process) 

3. increases chances of selective enforcement against unpopular groups/ideas

b. Kinds of challenges

i. Facial

1. individual circumstances of party before court irrelevant, just look at law

2. uncommon because very difficult to win

3. standard: must establishes that no set of circumstance sexists under which the law would be valid, or that the law lacks any plainly legitimate sweep 

ii. As applied 

1. virtually all vagueness challenges are as applied

2. courts prefer as applied challenges because they aren’t striking down entire law but only as applied under certain circumstances

3. facial challenges are difficult to win

4. cannot argue law is vague w/ respect to others as you can in facial challenges 

11. Speech regulations cannot be overbroad

a. Rule: law is unconstitutionally overbroad if it regulates substantially more speech than the constitution allows

i. person whom the law may constitutionally be applied can argue that it would be unconstitutional as applied to others 

1. don’t want to chill protected speech 

b. Limits

i. doesn’t apply to commercial speech

ii. substantial requirement: law must be substantially overbroad – must be realistic danger that law ill significantly restrict FA rights

iii. overbreadth has to be significant in number (arise in a significant # of situations) 

iv. must be real/demonstrable danger 

12. Prior restraints on speech are presumptively invalid 

a. Prior Restraint – an administrative system or judicial order that prevents speech from occurring
b. Problems:
i. prevents speech from entering marketplace

ii. concern w/ over-censorship

iii. collateral bar rule

1. a person violating an unconstitutional law Is not punished, but a person violating an unconstitutional prior restraint can be punished

a. exception: if order is transparently invalid or total abuse of judicial discretion

2. a little more lenience w/ violating a license or permit law (as not act of judicial defiance) 

a. if licensing scheme is invalid on its face it can be challenged when you violated it

b. RULE: 

i. court must have important reason for licensing scheme

ii. standards for the scheme must be clear leaving virtually no discretion

iii. procedural safeguards present (e.g. opportunity to be heard before permit is granted/ denied; prompt decision making; avenues for appeal/review)

c. Appeals for Prior restraint (notwithstanding collateral bar rule)
i. prior restrain can only be used in exceptional circumstances (SS)

1. e.g. situations of national security, obscene publications

ii. heavy presumption against, prior restraints; gov’t must meet heaving burden (true SS) in order for prior restraint to stand

iii. stress the importance of free press 
Free Exercise Clause
Pre-smith (until 1990)

· Does gov’t policy/rule substantially burden religion

· require something religion prohibits, prohibit something religion requires, or otherwise burden the ability to follow/practice a religion

· If no, end of analysis, if so

· SS – is burden justified by a compelling state interest, is it necessary to achieve that interest, and is it no more restrictive than necessary

Post- smith

· Laws of general applicability that only incidentally affect religion do not violate the free exercise clause

· exceptions (that get SS)

· hybrid statutory claims

· laws not of general applicability

· those that target religion

· or on their face seem neutral but actually have the purpose (not effect) of targeting religion

· statutory free exercise claims that restore the pre-smith rules 
Establishment Clause
Lemon test: in order for a law to be constitutional (not violate establishment clause)

· secular purpose 

· (main test currently) what would reasonable observer perceive to be the purpose 

· gov't cannot act w/ religious purpose

· neutrality between religion and non-religion

· purpose not determined by individual motivation of those who voted

· defer to legislative state purpose unless clearly a sham

· secular effect

· main effect must not be one that advances or inhibits religion 

· don't want to create insiders and outsiders 

· entanglement

· must not foster an excessive gov't entanglement w/ religion

· must be excessive entanglement, not just any

· "programs whose very nature is apt to entangle the state in details of administration”
3 Main theoretical approaches to Establishment Clause

· Strict separationists

· establishment clause erects an impenetrable wall between church and state

· original theory used by SCOTUS in Everson

· Criticisms

· unworkable (what is a wall? what about the scenario of a mosque needing fire services)

· incorrect reading of establishment clause – doesn’t require wall (e.g. state providing chaplain to the armed services) 

· Establishment clause should not require a wall between church and state – the gov’t should promote religion, not be neutral to it 

· Symbolic endorsement

· most associated w/ purpose and effect prongs of Lemon

· Main idea: gov’t should maintain neutrality with respect to religion in order to keep people form becoming insiders/outsiders based on membership or non-membership in a preferred religion or non-religion 

· Test: does the law convey a message to a reasonable person that the purpose of the law/regulation is to promote one religion over another

· split over what “reasonable person” means

· Educated Reasonable person: would reasonable observer who is aware of relevant context and history see the law as a symbolic endorsement of religion by the gov’t? (slightly favored as the test)

· Average reasonable person: would the average reasonably person walking by perceive it as gov’t support of religion 

· Criticisms:

· too hostile to religion

· too accommodating to religion

· too amorphous

· better reasonable person test (non-adherent reasonable person)

· otherwise judges may just impose their own views

· Anti-coercionists 

· Gov’t should welcome, encourage, and promote religion but not establish a national religion or coerce someone to engage in a religious practice

· e.g. a law allowing voluntary school prayer

· Scalia subscribes to this theory

· supporters are diametrically opposed to Lemon Test

· Coercion theory – coercion is necessary to violate EC

· other theories – coercion is sufficient but not necessary to violate EC

· Criticisms:

· wrong theory, goes too far in allowing gov’t involvement in religion

· how do you determine coercion

· psychological pressure can be coercion (e.g. kids at school)

· Physical or legal coercion required 

Other Things to Remember
False Speech (not covered by Defamation rules)

· Alvarez

· Majority:

· false speech is not its own category of unprotected speech

· should apply SS to regulations restricting false speech as a CB restriction

· Concurrence:
· some false speech is unprotected (fraud, perjury)

· SS for laws that regulate false speech that is hard to verify, poses danger to marketplace of ideas (chilling speech), or risks selective prosecution 

· Intermediate scrutiny for all other false speech which can be verified as false, doesn’t pose risk to marketplace (no chilling), or selective prosecution, etc.

Hate Speech (offensive or mean speech)

· not a category of unprotected speech (fully protected) 

· goes to values of FA
