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First Amendment 

Fall 2018 Strauss


I. Basics of Speech Regulation 
a. Introduction:

i. First Amendment applies to any action by government (state and federal) actor 

ii. Policy Rationale for Valuing Free Speech 

1. Promote self-government 
a. Idea that people are sovereign

2. Marketplace of ideas/search for truth 

a. “The remedy for bad speech is counter speech”

i. When there is hate or false speech uttered, the marketplace of ideas theory says that society should not BAN the speech, but counter it. 

b. Why might the best idea not emerge? 

i. Market place assumes rationale thinking 

ii. Time lag

iii. Selective attention 

iv. Bad actors 

c. Arguments Against Marketplace

i. No viable, fair market for competition ideas

ii. Best idea won’t emerge 

iii. Not all ideas should be subject to debate or submitted to the marketplace

3. Autonomy 

a. Balancing the individual speaker’s autonomy with the other person’s
4. Tolerance 
a. Freedom of speech should be about tolerating other people’s speech 
b. Teaching tolerance of the speech we disagree with 
5. Provides a Check on Those in Office 

a. Speech and debate can correct, alter, affect the course of those in office 

b. Affects polies people may engage in while in office 

6. Pressure valve function

a. Knowing that you have the power to protest and express views is a pressure valve for democracy 

b. The ability to express yourself prevents people from revolting

b. Categories of Protected Speech 

i. Political Speech 
1. EXAMPLES:
a. Exercising right to vote/select policies 

b. Parodies on SNL

c. Political Debates

d. Nude Dancing 

2. Political Speech is central to the “First Amendment’s meaning and purpose and deserves the fullest and most urgent application of the First Amendment.” 
c. Categories of Unprotected Speech 

i. Overview:

1. There are some categories of speech that have been deemed unprotected 

a. Chaplinksy 

2. Unprotected speech = Can be regulated 

3. United States v. Stevens:

a. FACTS: Federal law made it a crime to sell/create depictions of animal cruelty.  Stevens ran an illegal dog fighting ring and sold videos, which fell under the scope of the statute 

b. HOLDING: Law is UNCONSTITUTIONAL
i. Court rejects the balancing test (Value of Speech v. Potential Social Harm to Order/Morality) 
ii. To create new categories of unprotected speech, there must be a long settled tradition of excluding this type of speech from First Amendment protections 
1. Court looks to:
a. State laws
b. Trial court decisions
c. Polls
d. Common law understanding
4. Brown v. Entertainment Merchant’s Association
a. FACTS: State law prohibited the sale of violent videogames to minors
b. HOLDING: Law is UNCONSTITUTIONAL 
i. There is no long history of violence being advertised to minors
ii. This is just banning speech because the government disapproves of the message 
ii. Unprotected speech can be regulated as long as the regulation is content NEUTRAL  

1. Obscenity 

2. Fighting Words 

3. Child Pornography 

4. True Threats 

5. Incitement 

iii. Categories of less protected speech each of their own set of rules 

1. Defamation 

2. Commercial Speech 

3. False Speech Generally 

4. School Speech

5. Employee Speech 

iv. Other speech (offensive, hateful, profane, sexually explicit, political, etc. can ONLY be regulated IF the Government proves that 
d. Types of Regulations 
i. RULE: If a law restricts protected speech, the test for its constitutionality under the First Amendment turns on whether the law is Viewpoint Based, Content Based, or Content Neutral 
ii. RULE: CB/VB regulation of speech (that does not fall within an unprotected category) is presumed unconstitutional unless it can satisfy strict scrutiny 
1. ELEMENTS: 
a. Actual and Compelling Purpose 

i. Court wants proof 

ii. The state must specifically identify an actual problem in need of solving and the curtailment of free speech must be actually necessary to the solution.

iii. This is a demanding standard

1. Reed: The town stated preserving aesthetic appeal and traffic safety 

b. Law that furthers that purpose 

i. State has to show that the law actually furthers the purpose it described 
1. Reed: The reason the town regulates different signs doesn’t really go towards safety or aesthetic 
c. Narrowly tailored, no less restrictive than necessary; takes into account possible alternatives 

i. Most laws fail this element 
1. VERY hard to demonstrate 

ii. Alternatives 

1. If the party opposing the law can come up with an alternative the law will fail 
2. One alternative that comes up a lot in speech cases is counter speech 

iii. Over/Under Inclusive 

1. Under strict scrutiny, there is little tolerance for any over/under inclusiveness 

2. Includes more or less speech than necessary to accomplish the objective 

3. EXAMPLE:

a. If the goal is traffic safety, why regulate signs that have no impact on distracting drivers? 

4. If government regulates TOO little speech, it raises concern that your goal is just a pretext 
iii. Viewpoint Based 
1. Speech turns on the viewpoint of the message—whether the speech is regulated depends on the viewpoint being expressed 

a. Viewpoint based restrictions is always also content based, but not vice versa
2. When a law bans speech because it disapproves with a stance or view taken 
3. ALWAYS GET SS 

4. EXAMPLES:

a. It is a felony to burn an American flag when done to express hatred, disapproval, or disrespect towards the United States government or its policies 
b. No signs in favor of Donald Trump can be displayed in any front yard 
iv. Content Based 

1. Regulations of speech based on the content of messages or the subject of the regulations 

2. Regulation is based on content as opposed to being applicable to all speech regardless of content

3. EXAMPLES: 

a. No marches about immigration on Olympic Blvd. during rush hour

b. No political signs within the city limits

c. Only “for sale” signs can be displayed in the front yard 

v. Content Neutral 
1. Regulated regardless of the type of speech or message 

2. EXAMPLES:

a. No marches on Olympic Blvd. during rush hour 

b. No sign greater than 4 feet within City limits 

c. It is a felony to burn anything within a high fire danger zone 

d. No signs may be displayed in the front yard of any residence 

e. Reed v. Town of Gilbert

i. FACTS:


1. Town creates ordinance that regulates different types of signs differently (ideological signs, political signs, temporary directional signs) Plaintiff Church had to put up signs.  The law at issue turns on the type of speech being regulated.  
ii. HOLDING: Law is UNCONSTITUTIONAL 
1. A law that is content neutral on its face can be treated as content based by considering the purpose and effect of the law. 
II. Time, Place, & Manner Regulations
a. RULE: Content Neutral time/place/manner regulations are subject to intermediate scrutiny 
i. Time place and manner restrictions will be upheld if they are content neutral and if the government can show that the law is narrowly tailored to achieve an important government interest and it leaves open ample alternative channels for communication.  
b. Analytical Framework

i. Is the law content neutral? 
1. Example: 

a. No distribution of campaign literature from 100 feet from a polling place 

i. Content Based

b. No political signs on lawns 

i. Content Based 

c. No signage on front lawns

i. Content Neutral 

ii. Does it serve a substantial government interest?

1. Examples:

a. Ensuring traffic flow 

b. Security—Political Free Zones 

c. Preventing sexual exploitation of children 

iii. Is the law narrowly tailored to achieve that interest? 

1. This is not the same as strict scrutiny 

2. Means chosen must not be substantially broader than necessary to achieve government’s interest

a. The regulation will not be invalid simply because a court 

3. Just giving an alternative will not defeat the law under intermediate scrutiny 

a. What the party needs to show is that the law is so drastically over/under inclusive that it fails 

iv. Does the law leave open ample alternative channels for communication? 
1. Court wants valid TMP regulation if it’s going to be upheld
a. Could the effected party exercise their rights effectively in a different way?
c. Edwards v. City of Couer d Elane: 
i. FACTS: City ordinance made it illegal to use signs affixed to any wooden, plastic, or other support 
ii. HOLDING: Law is UNCONSTITUTIONAL 
1. Government said that people could pass out flyers, sing messages, or do dramatic performances, but insufficient alternatives 
d. Weinberg v. City of Chicago
i. FACTS:  Weinberg published a book criticizing the Blackhawk’s owner.  Selling around the stadium.  Law prohibited selling any products within a certain number of feet around the stadium. 
ii. HOLDING: Law is UNCONSTSITUTIONAL 
1. Not enough alternatives 
2. The law eliminates the most opportune time and place to reach author’s audience 
e. Hermosa Beach Law 
i. FACTS: Law eliminated tattoo parlors in the city 
ii. HOLDING: UNCONSTITUTIONAL 
1. No alternatives, even if the law is content neutral 
f. Jacob v. Clark’s County 
i. FACTS: Law prohibited printed messages on school clothing, prevented students from wearing clothing with messages 
ii. HOLDING: CONSTITUTIONAL
1. There were ample alternatives for students to discuss ideas and talk 
2. Students could talk about the messages
3. Students could write about the messages 
III. Public Forum 
a. Forum Analysis

i. Public Forum: Government property that has been historically dedicated to speech and debate 

1. EX: Parks, street corners, sidewalks 

2. Content Based and View Point based regulations get strict scrutiny 
3. Content Neutral based regulations get intermediate scrutiny
ii. Limited Public Forum: 

1. Content Based and View Point based regulations get strict scrutiny 
2. Content Neutral based regulations get intermediate scrutiny 
3. EX: Auditoriums in public library, 
iii. Non-Public Forums 

1. Content based/content neutral regulations get rational basis 

2. Viewpoint based regulations get strict scrutiny 
3. Party will always argue VB in NPF as to get SS
b. Non-Public Forum 

i. Closed to speech in the first amendment setting 

ii. Unlike PF, in NPF the government has not intentionally opened itself up to the speech 
1. EX: Military Bases, Jails, Airports 
IV. Vagueness 

a. Basics: 

i. A law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited and what speech is protected
ii. Difficult to dry the line between “acceptable ambiguity” and “unconstitutional vague” 

b. Rationale:

i. Vague laws chill speech 

ii. A vague law violates DP (Fairness)
1. Unfair to punish someone if they don’t know that their speech could be punished 

iii. A vague law increases the change of selective enforcement of unpopular and/or offensive ideas

1. Extreme concerns over suppression of ideas 

2. If a law is vague, it gives the officers more flexibility to only enforce against people with whom they disagree 

c. Coats v. City of Cincinnati:

i. FACTS: Law disallowed 3 or more people to congregate on the street and conduct themselves in an “annoying” manner 

ii. HOLDING:  Law is Facially UNCONSTITUTIONAL 
1. How is someone supposed to conform behavior under a subjective standard like “annoy” 
d. Challenging A Law 

i. Facial: Challenge to law on its terms (on its face) without reference to any particular facts or even particular parties before the court
1. Facts of the specific case do not matter 

ii. RULE: 

1. Individual facts/circumstances of parties before the court are irrelevant 

2. The law is considered on its terms, unattached to a specific set of circumstances 

3. Law must be UNCONSTITUTIONAL in VIRTUALLY all of its applications 

a. Party has to show that there cannot be any constitutional applications 

iii. As Applied: Challenge to the law as applied in ONE circumstance, to the party before the court who is challenging the law 

1. The law is unconstitutional as applied to the PARTY 
2. Law is considered with respect to the facts/circumstances of the people challenging its constitutionality 

iv. Most challenges are “as applied” versus “facial”

1. Court prefers as applied to facial challenges because they want to consider the law in the context of the individual and how the law has been applied/used 

2. Facial challenges are INCREDIBLY difficult 

a. Most laws are vague in certain circumstances 

e. There is NO THIRD PARTY STANDING for vagueness challenges 
V. Overbreadth 

a. Basics:

i. The law is unconstitutional because it regulates TOO much speech 

ii. If the law regulates some protection and some unprotected speech then party argues that the law covers more than is necessary 

1. TOO much protected speech is regulated, even if the law does regulate unprotected speech

2. A law is constitutionally overbroad if it regulates substantially more speech than constitution allows

3. Third Party Standing Doctrine:

a. Person to whom law COULD constitutionally be applied can challenge the law because of its unconstitutional application towards others 

i. WHY?

1. We are willing to let someone who might even be constitutionally punished to raise the right of others 

b. Limits to the Overbreadth Doctrine:

i.  Commercial Speech Exception: 
1. Overbreadth does not apply to commercial speech 

ii. Substantiality Requirement:

1. A law must be substantially overbroad. 

2. There must be a realistic danger that the law will significantly restrict First Amendment Rights

3. “The mere fact that one can conceive something impermissible applications of the statute is not sufficient to render it susceptive to an overbreadth challenge…”
iii.  Elimination by Statutory Interpretation 
1. A law is not declared overbroad if it can be interpreted narrowly 

c. Houston v. Hill: 

i. FACTS: Ordinance made it unlawful to interrupt police officers in the performance of their duties. 
ii. HOLDING: Law is UNCONSTITUTIONAL 
1. Law applies to people who were just talking to the police 

2. Every day there are people shouting at the police in a constitutionally protected way 

d. Jews for Jesus

i. FACTS: Law prohibited all first amendment activities at LAX 

ii. HOLDING: Law is UNCOSNTITUTONAL 

1. “First Amendment activities” is way too broad 

e. New York v. Ferber:

i. FACTS: D owned an adult bookstore. D sold child porn to undercover agents. Law prohibited knowingly distributing material that promotes sexual acts by children.  D tried to raise the rights of others (national geographic
ii. HOLDING: Law is CONSTITUTIONAL 
1. D wanted to raise the rights of others, but this is not a significant portion of the speech 

a. "These applications would not amount to more than a tiny fraction of the materials within the statute's reach. These applications thus could be dealt with on a case-by case basis if prosecution arose, rather than by declaring an entire law unconstitutional” 
f. United States v. Stevens:

i. SCOTUS refused to make a new category of unprotected speech under the balancing test 

1. Established that the only way to create a new unprotected speech category is under the “history and traditions” test 

ii. Alternative avenue to unconstitutionality = Overbreadth 
1. D said that even if his speech was unprotected, and thus could be regulated, under the 3d party standing doctrine he could still challenge the law 

a. There are documentaries and other educational materials that depict animal abuse that would also fall under this law 

b. Government conceded that it would be substantially overbroad to extend the law to hunting videos, BUT argued that the law could be limited by statutory interpretation 
iii. HOLDING: Law is UNCONSTITUTIONAL  

1. Law was overly broad
VI. Principles of Regulation & Prior Restraints 

a. Basics:
i. Prior Restraint: 

1. Administrative system (licenses or permits) or judicial orders (injunction) that prevent speech from occurring

2. “An injunction directed to speech is a classic example of a prior restraint on speech triggering First Amendment concerns.  An injunction may not be directed to prevent defamatory speech.”

ii. Prior restraints keep speech from occurring 

b.  “Greatest Evil”

i. Limits speech entering the marketplace of ideas 
ii. Concerned about censorship 

iii. Collateral Bar Rule

1. A person violating an unconstitutional law is NOT punished, but someone who violates an unconstitutional prior restraint will still be held in contempt 

2. Exception to the collateral bar rule:

a. IF the order is TRANSPARENTLY INVALID and a total ABUSE OF DISCRETION then the collateral bar rule won’t stop a party’s speech and the party can get out of the criminal contempt citation. 

c. Licensing Schemes Examples:
i. City requires a permit before a parade
1. Legitimate reasons for the permit: Ensuring that the city is equipped and prepared for the parade

ii. Challenging a Licensing Scheme:

1. There must be legitimate reasons for the permitting scheme

2. Scheme should have no, or virtually no, discretion

3. Scheme must allow for an opportunity to be heard and prompt decision making 
d. Near v. State of Minnesota:

i. FACTS: State law characterized publication of “malicious, scandalous, and defamatory newspapers” as a nuisance. State brought suit against Newspaper that was criticizing state officials for violating this law. 

ii. HOLDING: Statute is UNCONSTITTUIONAL 
1. Prior restraints are only allowed in “exceptional circumstances” (War/National Security) 
2. This extreme form of discretion risks imposing severe censorship on publishers. 
e. New York Times v. United States

i. FACTS: NYT published excerpts of top secret study of Vietnam War conducted by the DoD. Government sought an injunction to prevent publication on the grounds that publication would jeopardize national security

ii. HOLDING: Injunction is UNCONSTITUTIONAL 
1. Any system of prior restraints of expression comes to SCOTUS bearing a heavy presumption against constitutional validity 
2. Government carries heavy burden of showing justification for the requested restraint 

3. Government failed to meet this burden here 

iii. Leaves open the possibility that this type of restraint could be justified under some other context 

iv. TEST: Government has the burden to show that there is IMMEDIATE AND INCREDIBLE RISK to national security if published 

CATEOGORIES OF SPEECH 
I. Incitement (Unprotected)
a. Basics:
i. If someone’s speech constitutes incitement—it can be PUNISHED
1. How should society balance its need for social order against its desire to protect freedom of speech? 
b. Evolution of Incitement 
i. Clear and Present Danger Test of WWI 
ii. Reasonableness Test: 1930 – 1940 
iii. Dennis Test: 1950’s 
iv. Brandenburg Test: 1960 – Present 
c. Clear and Present Danger Test of WWI

i. President Wilson urged Congress to pass a law to react to the blowback from WWI

1. Espionage Act: Made it a crime to induce insubordination to willfully incite or obstruct the recruiting or enlisting of service of the United States 

ii. Schneck v. United States 

1. FACTS: Socialist party official circulated leaflets to draft age men encouraging readers to assert their rights

2. HOLDING: Conviction UPHELD
a. Purpose of D’s mail was to inform draftees of their rights, but D would not have sent it if he did not intend for men to NOT join the draft 
b. Targeted draft age men 

3. TEST: Whether the words used are in such circumstances and are of such a nature as to create a clear and present danger that they bring about substantive evils that Congress has the right to prevent.   
a. Proximity & Degree
4. TAKEAWAYS:
a. Beginning of clear and present danger test 

b. Yelling fire in a crowded theater analogy 

iii. Frowerk v. United States:
1. FACTS: Distribute of publication calling WWII a “rich man’s war,” calling for a cease fire
2. HOLDING: Conviction is UPHELD 

a. If speech is considered the “flame that starts a fire” then it can be regulated 

b. If the speech might have caused a “small flame” in someone then it can be regulated 

c. Under the law any speech that might have impacted evading the draft could be regulated 

iv. Debs v. United States 

1. FACTS: D was a socialist.  D gave a speech protesting the US involvement in WWI. 
2. HOLDING: Conviction is UPHELD
a. So long as the jury could find the words had a tendency and a reasonable possibility to obstruct recruiting for the draft, the speech could be regulated 

v. Clear & Present Danger Test is NOT Speech Protected 

1. There was no evidence that the speech had any real detrimental impact 

a. It was expressed a tendency between the speech and any harm 

2. Intent was required by the statute, but NOT necessarily under the First Amendment 

a. It is not clear how much this protects speech 

b. Intend to say the words? Intent to cause the harm? 

3. None of the cases discuss the values of freedom of speech 

a. No concern about chilling valuable speech 

vi. Abrams v. United States 

1. Holmes Dissent: 
a. Content of the leaflets does not seem to attack the government
b. The statute required “intent by such curtailment to cripple or hinder 

d. Reasonableness Approach 

i. Basics:

1. Criminal syndicalism laws make it a crime to advocate the overthrow of the government by force or violence 

2. Rational Basis review 

ii. Gitlow v. New York 
1. FACTS: NY state passed a statute prohibiting written or verbal advocacy of criminal anarchy. D is convicted of distributing materials
2. HOLDING: 

iii. Whitney v. California:

1. FACTS: D, wealthy socialite, attended a socialist party convention urging a moderate position. D was charged with advocating the overthrow of the government 

2. HOLDING: Conviction is UPHELD.
a. Brandeis Concurrence: 

i. Seriousness of harm 

ii. Imminence of harm 

iii. Intent 

iv. Probability of the crime occurring 

e. Dennis Test: 

i. Dennis v. United States 

1. FACTS: McCarthy era.  Smith Act made it illegal to advocate, publish, or organize overthrow of the government. Ds were convicted of conspiring to organize/teach people about communism 
2. HOLDING: Conviction UPHELD
3. TEST: Whether the gravity of the evil, discounted by its improbability, justifies such an invasion of free speech as is necessary to avoid the danger. 
a. NOT explicitly overruled, could still be used in situation where someone is advocating overthrow of the government

f. Brandenburg Test:

i. Brandenburg v. Ohio:

1. FACTS: D convicted under criminal syndicate statute 
2. HOLDING: Law is UNCONSTITUTIONAL 
3. TEST: To be punishable, the conduct must be directed to inciting or producing imminent lawless action and likely to incite or produce such action 

a. ELEMENTS: 
i. Intent
1. Specific Intent

a. The mere knowledge that something might occur is NOT enough to establish intent 
ii. Imminence 
1. Something is NOT imminent if there is time for counter speech
2. What was being urged? What timing was urged by the speaker? 
3. Is the conduct something that would need time to do? 
a. Music lyrics are INCAPABLE of satisfying imminence 
iii. Likelihood 
1. It is NOT enough that the conduct has a “tendency” of causing harm
2. Considering the group of people 
3. The premise words that are used 
4. Context of the time
5. Location of the speech/conduct 
II. Fighting Words (Unprotected)
a. Basics:

i. Speaker’s words caused a certain reaction in the listener that ultimately could result in violence against the speaker 

ii. Fighting words are not part of any ideas

1. Very utterance inflict injury or tend to incite an immediate breach of peace

iii. Definition: Fighting words are words directed at an individual which are likely to provoke a violent response

1. Face to Face REQUIRED 

a. Unsure whether comment can be directed at individual or one on one

2. Intent is NOT required, only under SCOTUS did

iv. CANNOT punish offensive speech 

v. Fighting words cases are more often decided on vagueness or overbreadth doctrines
vi. Emotional distress is not enough 
vii. Likely to cause a violence response

1. Factors:
a. Context 
b. Individual 
c. Location 
b. Chaplinsky v. New Hampshire

i. FACTS: D was passing out religious literature. Crowd began to gather around D. D was escorted by police to the police station. D passed City Marshall and called him a “racketeering fascist.” D was convicted under a statute, which prohibited speech directed at someone that offends or annoys others. 
ii. HOLDING: Statute is Constitutional 
1. Statute was constitutional because it only applied to fighting words
2. Words were personally directed at the individual 

a. This what was “likely to provoke” the violent response 
3. “Tend to incite immediate breach of peace” 

c. R.A.V. v. City of St. Paul, Minnesota

i. FACTS: D burned a wooden cross on the lawn of a home owned by a black family. D was arrested for violating City Ordinance, which made it illegal to place on private or public property a symbol, object…known to arouse anger on the basis of race, color…” D argued that the statute was overbroad
ii. HOLDING: Statute is UNCONSTITUTIONAL 
1. Even with a category of unprotected speech, regulations cannot make content based decisions 
iii. RULE: Within categories of unprotected speech, like fighting words, content based distinctions are unconstitutional—UNLESS the statute meets strict scrutiny or falls within some exception 
1. CB distinction satisfies strict scrutiny; OR
2. CB distinction falls within one of the exceptions 

a. Virulence Exception:

i. If the reasons for the general regulation is the same as the reason for the smaller, content based restriction, the statute is exempt

ii. Content based distinction within an unprotected category automatically gets strict scrutiny unless it meets the virulence exception

III. True Threats (Unprotected) 
a. Basics

i. Definition: Threat of violence directed at a person/group with the intent of placing the victim in fear of bodily harm or death 
ii. Focused on the threat of violence 
iii. Imminence is NOT required

1. In many ways, its worse if the threat is not imminent 

2. Threats are all about how people react to them

iv. Party does NOT have intend to carry out the threat, it can still be a true threat absent the speaker’s intention 

v. There is NO exception for threats with political, social, or artistic value 
vi. The speaker does NOT need to directly communicate the message to the target 

vii. Emotional distress is not sufficient 

b. Virginia v. Black 

i. Case is an example of the virulence exception from RAV

ii. FACTS: Statute banned cross burning with an intent to intimidate a person or group of persons. Statute also concluded that the act of burning a cross s presumed to be done in intimidation. 
iii. HOLDING: Law is UNCONSTITUTIONAL
1. Majority 

a. Statute meets the virulence exception

i. Court says that VA is regulating this subset for the same reasons that they ban all true threats 

b. Statute is OVERBROAD 

2. Concurrence:

a. Violates RAV

i. State is banning cross burning because they disapprove of the racial messages that undertone cross burning, which is NOT the same as true threats

3. Thomas Dissent: 

a. Constitutional 

i. Law regulates conduct, not speech 

1. VA legislature had a lot of racial hatred, you can't look at the legislature that passed the statute and can't say that they were concerned about the racial undertones of this message
c. Intent & True Threats 

i. Unclear which level of intent applies:

1. Just acknowledge that it hasn’t been resolved by the court, most belief that the two for speaker’s perspective are most likely to be accepted  
ii. Speaker’s Perspective: 

1. Did the speaker subjectively intend to place the person in fear? What was the speaker’s actual state of mind?

a. MOST PROTECTIVE OF SPEECH 

2. Subjective: Did the speaker know that there was a serious risk that the target would be placed in fear?

3. Objective: Should the speaker have known (even if he/she did not) that there was a serious risk that the target would be put in fear 

a. Recklessness test: Was the speaker acting so recklessly

4. Objective: Would a reasonable person in the speaker’s position foresee that it would be viewed as a threat, EVEN IF it was not the speaker’s intent and even if the speaker did not actually foresee it 

iii. Target’s Objective: 

1. Subjective: Was the victim placed in fear? Regardless of the actual intent of knowledge on the part of the speaker, or even how other victims may feel, if the target felt fear = true threat 

a. LEAST PROTECTIVE OF SPEECH 

i. Allows punishment of speech based on thin-skinned or sensitive target 
2. Objective: Would a reasonable person in the target’s position have felt fear?

IV. Obscenity (Unprotected) 
a. Basics: 

i. Concerned about morality and community morals, we are less concerned about violence, but originally concerned about morality 

ii. Four Questions to Ask:

1. Should obscenity be unprotected speech? What are the harms of the speech? What are the values of such speech?

2. How is obscenity legally defined?

3. Should government ban pornography as discrimination against women? 

iii. Private possession of obscenity cannot be banned—private videos that someone makes in their home cannot be regulated 

b. Should Obscenity Be Unprotected Speech? 

i. Is there a value to obscene speech? 
1. Used informationally to confront sex issues

2. Usually society dictates what has “value” not the government—market place of IDEAS 
ii. What are the potential harms of obscene speech?

1. Obscenity defaces our moral fiber, its offensive to community standards 

2. Morality is NOT sufficient rationale for outlawing behavior

3. Anti-Social behavior and violence against women 

4. Harm to those who are involved in pornography (obscene movies)

c. How is obscenity defined?

i. Works which, taken as a whole, appeal to the prurient interest in sex, which portray sexual conduct in a patently offensive way, which taken as a whole do not have serious literary, artistic, political, or scientific value 

1. IF MEETS THESE THREE THINGS THEN IT CAN BE REGULATED 

ii. TEST: 

1. Work, taken as whole, BY CONTEMPORARY COMMUNITY STANDARDS appeals to the prurient interest 

a. Judges and attorneys decide which “community standards” to apply 
b. Q: Would a reasonable person within the defined community find that the work appeals to a prurient interest?  

i. Prurient = shameful or morbid interest in sex

c. Contemporary = changes over time 

2. Work depicts or describes conduct in a patently offensive way specifically defined by applicable state law 
a. Statute should be as explicit so people know what is prohibited 

3. Work TAKEN AS A WHOLE lacks serious redeeming social, political, artistic, or scientific value
a. Pre-Miller: Utterly without redeeming social value 
i. Burden on government
ii. Groups could add in tiny bits of information, which would add some social value to escape prosecution 
b. Miller: Taken AS A WHOLE standard is implemented 
i. Affirmative defense as opposed to government burden 
ii. D has to show the value, as opposed to government having to show no value 
1. Goal is to avoid the porn that just adds bits of information 
c. VALUE is on a NATIONAL standard 
d. Should the Government Ban Pornography? 
e. Can the Government Ban Child Pornography? 
i. Child pornography is UNPROTECTED 
1. People can be prosecuted for possession and distribution 
2. New York v. Ferber 
a. FACTS: NY law prohibited sale/distribution of work defined as children in sex acts. D owned a bookstore, which had tapes of young men masturbating 
b. Application of the Miller Test 
c. HOLDING: Law is CONSTITUTIONAL 
i. A state may prohibit the exhibition, sale, or distribution of child pornography, even if that material does not meet the articulated test for obscenity 
ii. Main Harms of Child Porn:
1. Abuse of children in producing child pornography
2. Harms children by creating a permanent record of abuse
3. Court creates a NEW category of unprotected speech for child pornography 
4. Ashcroft v. Free Speech Coalition 
a. FACTS: Law prohibited various sex related materials. Act prohibited any (1) generated images of child pornography, (2) morphed photos of real children participating in sex acts; (3) adults who looked like kids
b. HOLDING: ONLY Category 2 is Constitutional 

i. Ferber concerns were inapplicable because they did not regulate any actual children 

V. Hostile Audience/Heckler’s Veto (Less Protected) 
a. Basics: 
i. When speech is met with an audience that is likely to turn violent (or has turned violent) against the speaker, can the government shut down the speech by making the speaker stop and arresting the speaker?
ii. Substantial impairment of a meeting/speech can result in punishing the hecklers 
a. Well established case law suggests punishing the speaker, but the court has yet to look at a case that punishes the hecklers

iii. TEST

1. Government can regulate if the speaker was culpable in riling up the crowd, there is a likelihood of violence, and there is no alternative—so long as the state is not acting out of hostility to the message 

a. ALETERATIVE APPROACHES:

i. Bible Believers Approach 

1. Does speech fall in an unprotected speech category?

2. Protected? Content Based or Time Based 

3. If Content Based—Apply SS

iv. Feiner v. New York:

1. If all factors are met it is OKAY to stop the speaker
2. Black’s Dissent Factors:

a. Imminent Threat

b. Of Violence 

c. No Alternative—make all reasonable efforts to protect the speaker 

i. What this really means we are not sure 

ii. Unsure what the police need to do 

3. Additional Factors: 

a. Intent 

b. Not done to suppress content of message 
HATE SPEECH 

· Hate speech is protected 

· All regulations banning hate speech have been deemed unconstitutional under vagueness or overbreadth 

· Citizens do not have a right against being offended 

· Hate speech is PROTECTED speech 
VI. Government as Employer (Less Protected) 
a. Basics:

i. The right of public employees to freedom of speech is governed by their own set of rules 

ii. If speech can be shown as a motivating factor for the firing, there might be a 1st amendment concern 

iii. If government is acting as EMPLOYER—it does have an interest in regulating speech of employees in the workplace 

iv. Government employees don’t lose their first amendment rights when they work for the government, BUT just like any other employer, the government has the ability to regulate job related speech within the scope of the employee's employment

b. Analytical Framework:

i. Is the speech job related? Within the scope of employment? 

1. YES: NO first amendment problems 

a. Firing is allowed for job related speech within the scope of employment 

2. NO: Is the speech on private or matters of public concerns 

a. Private: No first amendment protections, can be fired 

i. Employer could fire you because the first amendment does not have an interest in protecting people’s private conversations 

ii. Determining what is “private” 
1. Content: What is the speech talking about? 
a. Reality TV = Private 
b. Gossiping = Private 
c. Workplace Dispute = Private 
d. Newsworthy = Pubic 
e. Complain about discrimination by employer = Public 
f. Saying you hope that the President got shot = Public 
2. Context: Location of the Speech 
a. Speech to a public audience and involving topics outside the scope of the employee’s job SHOULD be protected 
3. Motive: 
a. Least accepted universally—but was the motive of the speech to inform the public? 
b. Matter of Public Concern: 

i. Court uses a BALANCING TEST:

1. Government Interests v. Value of the Speech 
a. If the speech outweighs the government interest in having their business run efficiently then firing would be UNCONSTITUTIONAL 
c. CAN FIRE IF:
i. Speech was job related (in the scope of employment); OR 

ii. Speech was a matter of private concern; OR 

iii. Harm of speech to the workplace is greater than the value of the speech 

d. Lane v. Franks:

i. FACTS: Lane was director of government funded program for disadvantaged youth in AL.  Discovered AL state legislator had billed our $177k.  Lane was subpoenaed and then fired. 

ii. HOLDING: Firing was UNCONSTITUIONAL.
1. This was citizen speech even if learned in the workplace
a. The mere fact that the information acquired during the course of employment does NOT make it employment speech
b. Learning about something in your employment doesn't mean it CANNOT be citizen speech 
2. CRITICAL Q: Whether the speech at issue itself is ordinarily within the scope of the Employees duties
a. HERE--it was not within Lane's job duties to testify in front of a grand jury 
e. TEST: QUESTION is NOT whether the speech concerned the employee’s duties or workplace; BUT whether the speech at issue itself is ordinarily within the scope of the employee’s duties. 

f. Johnson v. Poway 

i. FACTS: Teacher decorated classroom with religious banners. Later claimed he was fired for first amendment violations. 

ii. HOLDING: Firing was CONSTITUTIONAL 


1. This clearly was job related speech

2. Johnson hung the banners pursuant to a long-standing tradition of allowing teachers to decorate their classroom

3. These banners were a form of communication.  

4. It was clearly within the role of a teacher during school hours
g. Kennedy v. Bremertin School District

i. FACTS: Football coach prays on the field after games. Coach invited students to pray. 

ii. HOLDING: Firing was CONSTITUTIONAL 

1. This was within Coach’s employment 

2. Acting as a “teacher” at school, at a school function, in the presence of students, in a capacity that some could perceive as official 

h. Garcetti: 

i. Prosecutor prepared internal memo recommending another prosecutor get dismissed. A felt that police lied to get a search warrant under B. After memo, A was demoted. Criticism and review were in scope. But whistleblowers would have no protection.

VII. Offensive/Indecent Speech (Less Protected)
a. Basics 

i. Medium by medium approach to regulate

ii. Generally, cannot be regulated 

iii. RULE: Indecent speech is PROTECTED under the First Amendment (Cohen); BUT in some circumstances, indecency can be regulated consistent with the First Amendment in a medium by medium approach (Pacifica)
1. Radio CAN be regulated 

b. Cohen v. California

i. FACTS: Fuck the draft jacket 
ii. HOLDING: Absent a particularized and compelling purpose, a state may not criminalize a public display of indecent speech
1. Analytical Framework:
a. Is this even speech? 

i. It wasn’t the wasn’t the ACT of wearing the jacket, it was the WORDS on the jacket—Speech 

b. Does this fall within a category of UNPROTECTED speech, allowing regulation?

i. Obscenity: 

1. No ( this I neither sexual, nor erotic

ii. Hostile Audience Doctrine:

1. No ( No intent and likelihood, no one acted violently upon seeing the jacket 

iii. Fighting Words:

1. No ( Not likely to provoke a hostile reaction; not directed at any individual 
iv. Captive Audience Doctrine: 

1. Lesser developed doctrine of first amendment 

2. Government can regulate speech IF there is a substantial private interest being invaded in a substantially intolerable manner
a. Outside the home: Burden is placed on the listener to avoid speech
b. Can ban speech ONLY if cannot be avoided (never found) 
c. Inside the Home: can ban, not clear how onerous, if at all, burden to avoid speech 
3. NO ( Courthouse is a public place 
v. Incitement:

1. No

c. Should this be a new category? Is there value to the speech? 

i. Fuck the draft has an emotional aspect to it 

ii. Slippery slope argument 

iii. Value of the First Amendment to prevent the government from regulating 

c. FCC v. Pacifica

i. FACTS: Seven dirty words monologue played over the radio. Listener was in the car with his son in the middle of the day and heard it. Filed complaint with the FCC
ii. HOLDING: Obscene Material COULD be regulated 
1. Captive Audience Concerns: 

a. This is an unwanted message, which over the radio pervasively enters/entered cars/homes 
b. In private places individuals are under a much lower obligation to turn away 

c. The injury occurs immediately upon hearing it

i. Radio listeners tune in and out, need more warnings 

d. Accessibility to children 

i. This message/speech is uniquely accessible to children 

ii. Young people repeat words that they hear 

1. (This rule over/under estimates children’s abilities)

iii. Key Arguments in FAVOR of Regulation 

1. Captive audience 

2. Harm to children--words accessible to children 

3. No alternative way to protect kids 

4. Adults can access speech elsewhere 

5. Not criminal--just civil fine 

6. FCC long history of regulation, experience with broadcasting 
VIII. Commercial Speech (Less Protected) 
a. Basics 
i. Commercial speech traditionally had NO First Amendment protections 
1. Up until 1970’s commercial speech was thought to have no protections
2. Economic Regulation Model 
a. Economy is highly regulated, gov't should be able to regulate communication about it
ii. SCOTUS has never clearly defined commercial speech
iii. CURRENT TEST
1.  Central Hudson 4 Prong Analysis 
b. Analytical Framework
i. Test for Determine Commercial Speech:
1. Form of an advertisement?
2. Reference to a specific product?
3. Economic motivation for the speech? 
ii. IF Commercial Speech: Central Hudson Test: 
1. (1) Does the speech advertise illegal activity or constitute false or deceptive advertising? 
a. IF YES: Speech CAN be regulated
b. If NO: Go to Steps Below 
2. IF legal, truthful, and NOT misleading (IS)
a. (2) Is the government’s restriction justified by a substantial government interest? 
b. (3) Does the law directly advance the government’s interest?
c. (4) Is the regulation of speech no more extensive than necessary to achieve the government’s interests? 
i. CRUX of the debate for commercial speech 
ii. Regulation must be narrowly tailored 
iii. Does consider alternatives 
c. Tracey Rifle and Pistol, LLC v. Harris 
i. FACTS: Cal Civ. Code: No handgun or imitation handgun or placard advertising the sale or other transfer thereof, shall be displayed in any part of [a store that sells handguns] where it can be readily be seen from the outside
ii. HOLDING: Statute was UNCONSTITUTIONAL 
1. Prong 3 of Central Hudson Test: FAILED
a. Law does NOT directly advance the government’s interest 

i. Law rests on offensive assumption that public will respond irrationally to the truth 

ii. Law is under inclusive: 

1. Company could put up a sign that reads “GUNS, GUNS, GUNS” but can’t have a gun on the sign—illogical 

iii. Government’s argument for the link between the law and decreased suicide/crime is WEAK 

2. Prong 4 of the Central Hudson Test: FAILED 
a. Government could not demonstrate that the challenged statute is no more extensive than necessary to further the government’s interest 

i. Regulating speech must be the LAST resort
ii. If government could achieve its interests in a manner that does NOT restrict speech, or restricts less speech, it MUST do so 
IX. Defamation (Less Protected):

a. Basics:

i. Defamation = False speech that causes harm to someone’s reputation 

1. Libel is false WRITTEN speech 

2. Slander is false SPOKEN speech 

ii. ELEMENTS 

1. False statement of fact 

2. Publication (must be told to at least one person)

3. About/concerning the Plaintiff 

4. Which Causes HARM to the plaintiff’s reputation

iii. Why do we care?

1. Arguments in favor of protecting false speech:

a. Falsity can serve a purpose in the market place 

i. If falsity is NOT allowed, we might not ever discuss truths 
b. Fear of Chilling Speech 

2. Arguments against protecting false speech: 

a. Defamation is really serious, if someone says something false it can destroy a life

b. Losing your reputation is like losing your soul 

c. Do false things really add to the market place

d. False speech can turn an election 
iv. False Speech Against a Civilian v. Public Figure 

1. Public figures have more opportunity to combat false speech 

2. Public figure has more accessibility to platforms to counter false speech 
3. Public figures assume the risk of false speech by entering the spotlight 

4. False speech about public figures has power to influence public life

5. It is more important for the public to hear false speech about a public figure (fear of chilling) than for private figures 

a. We can to encourage people to talk about public figures even if they aren’t 100% positive everything is accurate/truthful 

b. Fear of chilling speech 

v. Defamation rules are entirely based on who the plaintiff is 

1. Categories: 

a. Public Official 

b. Public Figure 

c. Private Figure, Public Concern

d. Private Figure, Private Concern 
vi. TESTS:

1. Public Official/Public Figure 

a. Actual Malice/ NYT Test 

2. Private Figure, Private Concern

a. Actual Damages = NO malice req

b. Punitive Damages = Actual malice
3. Private Figure, Private Concern 

a. Does NOT need actual malice, precise rule is unclear 

vii. Analytical Framework:

1. Who is the Plaintiff?

2. Which category do they fall under?

3. Apply appropriate standard
b. PUBLIC OFFICIAL 
i. Basics:
1. Defamation of public officials rarely make it all the way to trial because actual malice is such a high standard 
2. EXAMPLES: 
a. Elected Officials
b. Running for Office

c. Government employees with substantial responsibility over public affairs
i. Social workers, school teachers, police officers
ii. New York Times v. Sullivan 

1. FACTS: P was elected official (Commissioner of City of Montgomery)

2. HOLDING: Law is UNCONSTITUTIONAL

a. Falsity does NOT eliminate First Amendment Protections 
i. Erroneous is inevitable in free debate and it must be protected if freedom of expression is to survive 

3. TEST: Public Official MUST prove by clear and convincing evidence that the Defendant made defamatory statements relating to the official’s official conduct, with ACTUAL MALICE 

a. Actual malice: Reckless disregard for whether the statement is false or not; OR knowledge of the falsity 

i. Negligence is NOT sufficient 
b. Statement must be of FACT, NOT opinion 
i. Fact: Capable of verification 

1. Defendant CANNOT get around the rule just by saying “in my opinion” 

c. Official duties: Anything that relates to an individual’s official conduct must be proved by actual malice

i. prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct, unless he proves that the statements were made with actual malice.
ii. Official duties provide little limitation 

iii. In practice everything is pertaining to public duties, both public and private activities

c. PUBLIC FIGURE  
i. Basics:

1. Public figures and public officials have the same test
a. Actual malice standard applies in both situations

2. Public figures assume a risk potentially in the same way that public officials do 

3. Public figures also have the same ability to command public attention

4. It is important for general citizens to have debate about public figures, just like public officials 

5. Whether someone is a “public figure” tends to be much of the debate because this dictates the standard applied 

ii. Categories of Public Figures:

1. All public figures, including involuntary public figures, get actual malice ( arguable that involuntary public official could be a private figure, public concern  
2. General Purpose Public Figures

a. Household names 

b. Treated like public officials 

c. High burden—clear evidence of fame and notoriety 
d. Need evidence of the individual’s influence on society 

e. EXAMPLES:

i. Madonna

ii. Lebron James

iii. Beyonce

iv. Bill Gates 
3. Limited Purpose Public Figures 

a. Injected self into resolution of particular controversy 

b. EXAMPLE:

i. Colin Kapernick 

1. He injected himself into the situation related to the kneeling, etc.

4. Involuntary Public Figures 

a. Drawn into public controversy through no fault/purposeful action of their own 
i. EXAMPLE:

1. Children of celebrities and public figures 

d. PRIVATE FIGURE, PUBLIC CONCERN 

i. Gertz v. Welch:

1. FACTS: P was an attorney who had been hired to work on high profile case in Chicago. A magazine ran a defamatory article about him. 
2. HOLDING: P was not a public figure 
ii. The rule applied turns on the type of damages the Plaintiff is seeking

1.  ACTUAL DAMAGES

a. To recover actual damages, Plaintiff does NOT need to show actual malice, BUT there must be some level of fault on the part of the speaker. 

b. This is NOT a strict liability crime, just showing falsity is INSUFFICIENT 
c. The appropriate level of fault is determined by the state 

2. PUNITIVE DAMAGES

a. To recover punitive damages, Plaintiff MUST show actual malice. 
b. These damages have the MOST potential to chill speech 

e. PRIVATE FIGURE, PRIVATE CONCERN 

i. Do not need to show actual malice for punitive damages 

ii. Question to ask:

1. Is the controversy of legitimate public interest?
a. Factors to Consider:

i. Content:

1. What was the speech about?

a. Personal? Or Matter of Public Concern?  

ii. Context: 

1. Where did the speech take place? 

a. Pillow talk? Or Rally? 

iii. Form: 

1. Traditional first amendment speech?

a. Signs, speech at a rally? Or Yelling at Grandma?  

iii. We know that the actual malice is NOT applied, but we don’t know if it would be strict liability or negligence, probably would be left up to the states

X. False Speech (Less Protected, Maybe)
a. Basics:

i. Defamation is false speech that harms a reputation (tort claim) 

ii. False speech is EVERYTHING else 

1. EXAMPLES:

a. Lying on a dating profile 

b. Lying about a public policy 

iii. Are all lies bad?

1. Yelling fire when there isn’t a fire, but its something else like rape or a gun?

2. Telling children that Santa Claus is real 

b. United States v. Alvarez 

i. FACTS: Statute made it illegal to lie about receiving military metals. D told people that he had received a congressional medal of honor, when he had not.  D was convicted under the act, but challenged the statute as unconstitutional. 
ii. HOLDING: Law was UNCONSTITUTIONAL 
1. Analytical framework:
a. Is false speech an existing category of unprotected speech?

b. IF NOT, is it content based?
i. If Content Based—ask if we want to make it a new category of unprotected speech.

ii. IF NO, just regular content based protected speech and thus apply strict scrutiny 

c. Content Based—Apply Strict Scrutiny 

i. HERE: Law fails strict scrutiny:

1. Compelling purpose = preserving integrity of medals 

2. Law does not necessarily serve this purpose 

a. Law applies even when there is no evidence of dilution 
b. Law is not necessary because there are alternatives

i. Counter speech? 

3. Law is not narrowly tailored to achieve its purpose 

a. Law is broad

i. It applied to isolated individual misrepresentations (aka pillow talk) 

iii. Breyer/Kagan Opinion:

1. Law is UNCONSTITUTIONAL 

a. Law should get intermediate, not strict scrutiny 

b. Overly broad 

2. Rationale:

a. Some false speech is unprotected (fraud, perjury) 

i. Why should some false speech get strict scrutiny? 

b. Strict scrutiny for laws that regulate false speech is difficult to verify

c. Not all content based decisions are equally as dangerous to the first amendment 

d. If the conduct is NOT easily verifiable OR poses a danger to marketplace of ideas should get strict scrutiny 

iv. TAKEAWAYS:

1. Statute is unconstitutional 

a. Kennedy, Roberts, Ginsburg: Use strict scrutiny and law fails 

b. Breyer, Kagan: Use intermediate scrutiny and law fails 

c. Alito, Scalia, Thomas: Unclear 

XI. School Speech (Less Protected) 
a. Basics:
i. Rationale for separate rules:

1. Content based restricts are inherent to schools

2. Teachers can require students to discuss or not discuss certain topics 

a. Must inherently restrict speech for it to function 

b. Students can be punished for their behavior/conduct/viewpoints in schools 

i. EXAMPLES: Detention, Bad Grades, etc 

3. School’s mission includes manners and civility 

4. School is obligated to protect students from violence, intimidation, and bullying 
ii. Public schools are places that have their own set of rules 

iii. Children have limited first amendment rights in schools 

b. RULES: 

i. Vulgar, sexually explicit speech can be punished 

ii. Advocacy of illegal drug use is unprotected, unless it is political commentary 

iii. Unprotected speech can be punished 

iv. Material Disruption Test:

1. All other speech an ONLY be punished IF it materially and substantially interferes with the operation of the school (or causes offense)

a. Or causes offense, language from Tinker—SCOTUS has never discussed it; discussed in the 9th circuit case about offending a group

c. Tinker v. Des Moines Independent School District 

i. FACTS: Plaintiffs were children in public school who wore black arm bands to protest the Vietnam war. Students were suspended. 
ii. HOLDING: Suspension was UNCONSTITUTIONAL 
1. This behavior did not cause any actual disruption
2. Wearing the arm bands was a silent protest 

3. The school did not impose this limitation across the board
iii. RULE: Schools may regulate speech where there is a finding and showing that engaging in the speech would materially and substantially interfere with the requirements of appropriate discipline in the operation of the school. 

1. There must be a real concern of either current or past evidence of a disruption 

d. Other Examples:

i. 2014 9th Cir. Cinco De Mayo

1. CA high school forbid students from wearing American flag shirts on Cinco de Mayo

2. Principal saw lots of fights in past years on Cinco de Mayo/threats of violence 

3. HOLDING:  Restriction was CONSTITUTIONAL 

a. Principal had evidence of violence 

4. Reminiscent of Heckler’s Veto

(  Determining school speech based on other students threats of violence 

ii. 2018 E.D. Wisc

1. School prevented students from wearing any shirts that referenced or depicted guns 

2. HOLDING: Court granted PI against school, halting enforcement 
iii. Harper v. Poway:

1. Derogatory and injurius remarks directed at students with minority status (race, religion, sexual orientation) violates Tinker

a. This conduct interferes with the rights of these students to be secure in school 

iv. Bethel School District v. Fraser:

1. FACTS: P was high school senior who was suspended after giving a lewd speech during high school student government elections. 

2. HOLDING: Suspension was CONSTITUTIONAL 

a. School has power to punish vulgar language 

i. Here, captive audience concerns 

1. Theoretically you can stop political speech under captive audience

b. This is dealing with lewd language, not lewd ideas 

c. Schools can punish “plainly offensive language” 

i. Shirts that say “Fuck the Jews” could be regulated under Fraser 

ii. Shirts that say “Kill the Jews” would be regulated under Tinker

3. This case wasn’t geared at eliminating offensive speech, it was geared at regulating lewd speech in schools with captive audience concerns

4. Hazelwood School District v. Kuhlmeier 

a. FACTS: Student newspaper that wrote about pregnant girls and divorce.  Principal ordered to pages be removed before printing 

b. HOLDING: Removal was CONSTITUTIONAL


c. RULE:  Educators are entitled to exercise greater control over expressive activities that students, parents, and other members of the public might reasonably perceive to bear the imprimatur of the school than over students’ speech generally 
i. Greater ability to control speech in school sponsored activity 

1. WHY?

a. Assume participants learn lessons the activity is designed to teach

b. Ensures readers/listeners are not exposed 

c. Ensure that the views of a individual speaker are not erroneously attributed to the school

FIRST: Determine if school sponsored activity: imprimatur of the school 

THEN: Whether it is lawful to regulate depends on whether the regulation is related to a pedagogical concern

a. TEST: Educators will not offend the First Amendment by exercising editorial control over the style and content of school speech in school-sponsored expressive activities so long as their actions are reasonably related to legitimate pedagogical concerns
ii. EXAMPLES:

1. Inconsistent w basic educational mission

2. Assure correct school lesson is being learned

3. Ensure students not exposed to material inappropriate for level of maturity

4. Ensure views of students not deemed attributed to school

5. Impinge on rights of other students

6. Ungrammatical, poorly written, inadequately researched, biased, prejudiced, vulgar or profane

7. Set high standards

8. Emotional maturity

9. Not advocating drug or school use, irresponsible sex or conduct inconsistent with the shared values of a civilized social order

5. Morse v. Frederick:
a. FACTS: Bong hits for Jesus 

b. HOLDING: Behavior could be regulated 

c. TEST: Student speech can be regulated as reasonably viewed as promoting illegal drug use, so long as the conduct is not a political or social commentary on the drug use 
i. School can ban speech that promotes illegal drug use

ii. This is NOT required to meet the Brandenburg test
e. Ways to Regulate Speech in Schools

i. Material Substantive Disruption Test (Tinker) 

ii. Disruption/Offensiveness of the rights to others, limited to minority groups (Harper) 

iii. Lewd/Vulgar language or innuendo (Fraser) 

iv. Regulation of speech related to school activity, where regulation is reasonably related to legitimate pedagogical concern (Hazelwood)
v.  Student speech can be regulated as reasonably viewed as promoting illegal drug use, so long as the conduct is not a political or social commentary on the drug use (Morse)
f. Regulating School Speech OFF campus 
i. Theories for regulating school speech 

1. Must inherently restrict speech in schools, and disrupt the school’s ability to function effectively 

ii. Under Tinker, conduct has to be tied to disruptive behavior IN THE classroom 

1. Student may be punished for speech off campus under a regular free speech analysis too 

iii. Lower courts have split on whether Tinker can be applied to off campus conduct 

iv. We don’t know if we can regulate off campus under the school speech, the only one that would be apply is Tinker. Also look at the unprotected category

g. Analytical Framework:

i. RULE: Students have first amendment rights in schools
ii. Vulgar, lewd, obscene language can be prohibited 

1. Fraser: Captive audience concerns; offensive words not ideas
iii. Schools can regulate speech at school sponsored events where there is an imprimatur of the school.  Restrictions must be reasonably related to pedagogical concerns 

1. Hazelwood

iv. Pro-Drug speech can be restricted if reasonably viewed as promoting drug use and not political commentary 

1. Morse 

v. Other speech—including political speech can be banned if it substantially or materially disrupts the mission of the school 

1. Tinker 

a. If the speech does NOT fall into one of the first categories ( Tinker 
vi. May have ability to prohibit speech, which is offensive to other vulnerable groups 

1. Poway: 9th Circuit Dicta 

vii. Look at other unprotected speech categories if all else fails 

RELIGION 
“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof...” 
I. Background

a. Establishment Clause 

b. Free Exercise Clause 

c. History:

i. Response to religious prosecution 

ii. Both embody a freedom of belief 

1. Freedom of belief is absolute, but freedom to act can be regulated 

iii. No national religion, can’t force people to have certain beliefs 

iv. There is potential conflict between the laws 

1. EXAMPLE:

a. Government pays for chaplains in war zones (establishment clause?) 

II. Free Exercise Clause 

a. Law Before 1990 (Pre-Smith)

i. (1) Does the government policy/rule substantially burden religion?

1. Does the government prohibit something religion requires?

a. EXAMPLES:

i. Prohibition: No wine

ii. No headwear: Hijabs 

2. Does the government require something that religion prohibits?

a. EXAMPLES:

i. Photo required for drivers license 

ii. Law requires social security numbers 

3. Does the law burden the ability to practice/follow religion?

a. EXAMPLES: 


i. Business required to close on Sundays, but if individual’s Sabbath is Saturday he/she would be prevented from working on the weekends 

ii. IF NO: End of Analysis

iii. IF YES: Proceed to Step TWO

iv. (2) Is the burden on religion justified by a compelling government interest, is the law necessary to achieve that interest, and is it narrowly tailored (strict scrutiny) 

b. Current Law 

i. Smith made it much more difficult for a party to get a free exercise violation, which is why a lot of people turned to statutory relief 

ii. TEST: Is the law a neutral law of general applicability that only incidentally burdens religion and does not violate the Free Exercise Clause

1. If the law is being applied is a neutral law of general applicability is DOES NOT violate the free exercise clause 
a. ISSUE is that most laws are passed without thinking about religious impacts 

i. These laws are not created to impact religion, but they just fail to consider religion implications entirely 

2. If the effect is to discriminate, then the argument is that it is not being applied generally (law being applied in a discriminatory manner so that it targets only religion) 

c. Employment Division, Oregon v. Smith 

i. FACTS: Laws regulate drug use. D used peyote in a religious ceremony. D was fired from his job after he failed a drug test. D argued that the law prohibited his use of peyote and sought a religious exemption. 

ii. HOLDING: Firing was CONSTITUTIONAL 
1. If prohibiting exercise of religion is merely an incidental effect of a generally applicable and otherwise valid provision, then the First Amendment has NOT been offended 

d. Church of Lukumi Babalu v. City of Hialeah

i. FACTS: Santeria religion. People apply to build a house of worship. Right after the application was submitted, City passed a law that bans animal sacrifices (used in religious ceremonies) 

ii. HOLDING: Ordinance was UNCONSTITUTIONAL 

1. Court said this was NOT a neutral law of general applicability 
a. Law had the purpose of targeting and discriminating against religion 

b. Fact that the law was passed RIGHT AFTER the application 

i. Look to the history/background to determine purpose 
c. Application of the law—not generally applicable because of exemptions, which pretty much limited the rule to just religion
2. Discriminatory effect ALONE is NOT enough to be a violation 

a. The law here was granted so many exemptions to other groups that it was only being enforced against religious groups 
iii. Master Piece Cake 
1. Q: Was the cake shops’ right to free exercise of religion violated by the Colorado Anti-Discrimination Law?
a. YES: This was NOT a law of general applicability 
i. This law was applied in a manner that was discriminatory towards religion

1. Language by certain members of the commission--was not given the neutral opportunity 

2. If a law is applied to religious groups in a specific way differently than other groups then it would not be a law that is generally applicable  
III. Establishment Clause 

a. Basics: 

i. Q: When does a law put forth advocate for establishment of specific religion?

1. When can the Ten Commandments be posted?

2. “In God We Trust” 

ii. The meaning of the establishment clause is confusing, BUT the establishment clause is incredibly important to what modern society is 

iii. OFFICIAL TEST: Lemon Test

1. Why so much confusion is clear test?

a. Many of the justices reject the lemon test outright 

b. Even when used, justices are accused of manipulating it 

c. The lemon test is often ignored if deemed to be not useful by the justices 

b. Theories of Establishment Clause 
i. Strict separationist’s use lemon test they believe the lemon test is one way to implement the wall, coercionists hate the lemon test because they only think coercion amounts to a violation, neutral use the first two prong of the lemon test and then redo them according to their own theory—how would a reasonable observer view both the first prongs
ii. Strict Separation 

1. Wall between church and state 

2. Implies that ANY involvement is unconstitutional, any entanglement a concern

3. Justice Rutledge: 

a. Establishment clause wasn't just to outlaw neutrality; it was to create a permanent separation of the spheres or religious activity and civil authority by comprehensively forbidding every form of public aid or support for religion

b. First Amendment has erected a wall between search and state. That must be made high and impermeable
4. Arguments AGAINST this theory 
a. Unworkable:  How is it enforced?
i. What is aiding religion? 
1. Can the government provide fire/police services to churches?
ii. Is this hostile towards religion?
1. Strict Separationist would argue NO; religion prospers when government stays out of it 

b. Incorrect reading of the E.C.

i. EC does not require a wall between church and state 
iii. Neutral Endorsement 
1. We don’t need a wall, just no endorsement 
2. Judged by perception of the government action
3. Government must be neutral between religion and non-religion 
4. Government cannot favor one religion over another 
5. SDOC: Every government practice must be judged…to determine whether it constitutes an endorsement or disapproval of religion 
6. TEST: Does the law/action convey a message to one group that they are insiders (favored) and to other they are outsiders (members of a disfavored religious group)?

a. Educated Reasonable Person: Would reasonable observer who is aware of the history and context see it is a symbolic endorsement of religion by government?
b. Average Reasonable Person: Would the average reasonable person passing by perceive it as a government support of religion?  
7. Arguments AGAINST this theory:

a. Central tenant is wrong 

i. Too hostile to religion 

ii. Too accommodating to religion

iii. Too amorphous 
iv. Coercion-Accommodation Theory

1. Government should accommodate religion
2. What violates the establishment clause?
a. Government cannot establish a national religion
b. Government cannot coerce someone to engage in a religious practice
3. There is some neutrality in some aspects, but Scalia has said that you can favor certain religions over others
4. Coercion is necessary to find a violation (without coercion, no violation)
5. These people think that coercion is NECESSARY to find a violation, the other theories obviously think that coercion is sufficient  

6. Arguments AGAINST this theory 
a. Goes TOO far and allows too great of a role for government in religion 
b. Meaning of coercion is NOT clear

i. Psychological, legal, or physical (Kennedy) 

ii. Legal or physical, but NOT psychological  (Scalia) 

c. Lee v. Weisman:
i. FACTS: Prayer before graduation
ii. HOLDING: EC VIOLATION
1. this is excessive entanglement. The school was the one picking the clergy member, instructing the religious figure about the prayer etc…this is excessive entanglement  

d. Santa Fe v. Doe 
i. FACTS: Prayer before football game. School voluntarily changed its policy and put it to a vote as to whether students wanted to pray before the games. 

ii. HOLDING: EC VIOLATION 

1. Court found EC violation 

2. Football game is irrelevant; lots of students still have to attend (captive audience0

3. Even if students organize it, there will be a connection to the state/school

a. Reasonable person would view this as government endorsement of religion 

e. Town of Greece v. Galloway
i. FACTS: Town started every town board meeting with a prayer. Prayers were primarily very Christian. 

ii. HOLDING: NO EC VIOLATION 

1. Kennedy: No evidence that this has happened or that there is psychological coercion. This is adults, NOT children (different from other cases)

2. Scalia: Long history of beginning meetings with prayers

3. Dissenters: Reasonable person would obviously see that this was an endorsement of religion and a specific religion
f. Religious Symbols:

i. County of Alleghany v. ACLU
1. Nativity Scene by itself outside of a courthouse—EC VIOLATION 

2. Menorah, Christmas Tree, and “Salute to Liberty” Sign—NO VIOLATION

a. Symbols together is a message of holiday spirit, conveys a message of embracing diversity/pluralism
g. LEMON TEST:
i. A law will violate the establishment clause IF it has a(n)

1. Religious Purpose; OR
a. Advancing religion 

b. McCreary v. ACLU: 

i. FACTS: 10 Commandment Cases
ii. HOLDING: EC VIOLATION
1. Observer would think religious purpose

c. Secular purpose MUST be the primary purpose 
d. Determine the purpose using the reasonable observer test 

i. Reasonable observer knows the history 

e. TEST: Defer to the legislature’s stated purpose unless clearly a sham; ask what a reasonable observer or an educated observer would perceive the purpose to be 

i. Just look to both, no order necessary
f. Criticism: 

i. Purpose is too hard to define 

ii. Laws don’t have to declare a purpose 

iii. What if there are multiple purposes? 

g. Response to Criticism: 

i. Purpose is defined all the time 

ii. Purpose of law, not individual motivations (religious beliefs), the question is whether the law has the purpose of advancing/inhibiting religion

iii. It's okay if defining purpose is hard, if the purpose is not obvious then it's probably not an issue

1. Secret motives do not bring up much strife 

2. If it is so hard to determine the purpose, it probably won't be an establishment clause violation because concerned only if educated person would feel that there is a violation 

h. EXAMPLES:

i. Trump v. Hawaii 

i. FACTS: Original Travel Ban 

ii. HOLDING: UNCONSTITUTIONAL  

1. Found that the law failed the Lemon Test first prong: religious purpose and was therefore invalid 

2. Court conceded that it was not facially discriminatory, on its face it did not have a religious preference or detriment

3. Government argued neutral

a. COURT REJECTED 

i. Statute can discriminate against religion, without discriminating against every person of that religion 

ii. "An entry ban motivated by animus against Muslim does not become any less so simply because it does not cover all the Muslims in the world, while including a few non-Muslims”
iii. Trump made his position/purpose very well-known 

1. Court said that it has to look at the context of the executive order, not the just face of the text (McCrary)

2. A view of the historical background makes plain why the Government hopes to on the executive order's text, rather than its context.  Record includes significant unrebutted evidence of religious animus driving the promulgation of the EO and its related predecessor.

3. Government’s Response:

a. Court should NOT look at what is in someone’s heart 

i. Court: This is not some secret motive, the purpose was overt 

b. Purpose morphed over time—now it is a territory an 

i. Court: No attempt to divorce or distance themselves from the first executive order statements  

iv. Any reasonable observer who had knowledge of the context, would conclude that the secular purpose of the EO is at least secondary to the religious objective of suspending entry of Muslims
1. Stated secular purpose was a SHAM 

2. Government said national security interest, but Government postponed development of the order—evidence that not THAT pressing

3. Under Neutral Endorser would apply both reasonable and educated

v. CASE IS MOOT, but good application of the purpose prong analysis 
2. Religious Effect; OR 

a. The law must NOT have the impact of either advance or inhibiting religion 

b. Key to understanding: 

i. Indirect effect is NOT enough to have a violation 

1. There are lots of indirect ways the government impacts religion
c. The law must have a DIRECT impact on religion 
d. Thornton v. Caldor 

i. FACTS:
 Law that employer cannot have person work on their Sabbath day 

ii. HOLDING: UNCONSTITUTIONAL 

1. The law favors religion over non-religion 

2. Clear that the religious individuals get a benefit 

iii. TEST: Would a reasonable observer believe that the law had the effect of advancing religion? 
3. Excessive Entanglement 

a. Tied to the idea of separation 

b. Wall between church and state 

c. Cannot have excessive entanglement 

i. It becomes significant when there is a lot of oversight of religious programs 

ii. EXAMPLE:
1. if gov’t gives money to special ed teachers in religious school, conditioned on the fact that they teach non-religious subject in non-religious way, and have to submit materials to gov’t, gov’t can observe- excessive entanglement
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