FIRST AMENDMENT – Fall 2018: Strauss 
1. To whom does it apply?

2. Is protection of freedom of speech absolute?

3. Why do we value freedom of speech?

4. What is the framework for analyzing freedom of speech claims (12 principles governing freedom of speech)?

I INTRODUCTION TO FIRST AMENDMENT PRINCIPLES 

A. Four Big Questions

I.  TO WHOM DOES IT APPLY?
· Language of constitution says congress shall make no law

· Assumed to mean any member of federal government (judicial, legislative, executive)

· Applies to States via incorporation (14th Amendment, Gitlow v. N.Y.)

 
II.  IS 1ST AMENDMENT ABSOLUTE?
“Congress shall make no law . . . abridging freedom of speech”

What about crying fire in a theatre (add intent, malicious, etc.)

Chilling doctrine: might protect value – less speech or lower value speech out of fear that any regulation would end up chilling valuable speech

1. Freedom of Speech issues are difficult to resolve

2. Recurring Issues/Consideration

a. What is value of speech?
b. What are the harms of speech and how do we evaluate them?
c. Chilling – may need to protect speech without value because it may chill speech we do care about.
d. Slippery slope – 

e. Context matter – i.e. fire in theatre

f. Role of intent – How to prove? Who has burden? Intent to do what?
3. Examples still show First Amendment protection of speech is not absolute (speech is not absolutely protected from regulation)

III. WHY DO WE VALUE FREEDOM OF SPEECH

1. Promoting self-government
a. Exercise right to vote/select policies

b. Checking function of those in office

c. Pressure value function (having power to protest alleviates likeliness of violence)

2. Marketplace of ideas / in search of truth

3. Autonomy 

4. Tolerance 

A. Promoting Self Government 
What is political speech? Debates? Sure. SNL sketches, yes. Keeping up w/ Kardashians? Maybe, transgender issues. What is not political speech then? SCOUTS has not defined political speech.

Broad: Political speech includes music, literature, art, whatever makes us who we are (could be anything.

Narrow: Political speech is ONLY speech which is essential to voting or understanding politics 

B. Marketplace of Ideas/Search for truth

Better ideas get accepted

Exposed to all ideas and can chose the best (or best rises to top)

Counter speech:  Remedy for a bad idea is counter ideas, speech.  Ideas will clash and truth will reign (however for idea to work assumes people act rationally, there is not always fair market place and access, people only hear what they want at times)

Arguments Against: 

· No valuable, fair markets for competing ideas

· Counter speech may be silenced

· Lack of equal resources (Not a fair fight)

· Best ideas won’t emerge

· No Rational design making

· People won’t be exposed to competing ideas

· Not all ideas should be subject to debate or submitted to marketplace
Best Argument For: Better than the alternative

C. AUTONOMY

Outgrowth of personal autonomy, even if other benefits

D. TOLERANCE
Tolerating ideas

IV. FRAMEWORK FOR ANALYZING FIRST AMENDMENT CLAIMS
1. Speech is presumptively protected

2. Does speech fall within a category of unprotected speech? If so, the speech likely can be regulated (if less protected speech, follow the rules for that category)
If the speech does not fall within a category of unprotected or less protected speech -

3. Is speech regulation content based, view point based, or content neutral?

4. Content based and viewpoint based regulations of speech that do not fall within an existing category of unprotected or less protected speech are invalid unless the regulation satisfies strict scrutiny.

5. Content neutral, time, place, and manner regulations are subject to an intermediate-like scrutiny

6. Regulations that only incidentally affect speech are subject to an intermediate-like scrutiny
7. The place where the speech takes place may matter (forum analysis)

8. Schools are places with their own rules!

9. The government as employer is governed by its own rules when punishing speech of its employees.

10. Speech regulations cannot be vague

11. Speech regulations cannot be overbroad

12. Prior restraints on speech are presumptively invalid. 

B. Categories of Unprotected Speech: Methodology  

i. Cases
Chaplinsky v N.H.(1942) :  Not all speech protected. Two tiers: protected and unprotected. Case suggest a sort of balancing test (this is wrong) of social value and benefit vs interest in regulation

U.S. v. Stevens (2010): Crush video case. Court rejects balancing test and says the unprotected categories are those that have long settled tradition of being excluded from protection of first amendment (probably means no new categories of unprotected, are frozen). Protected categories prior to Stevens, in Chaplinsky Fighting words (still), Lewd (no), obscenity (still), libelous (yes and no), profane/insulting (no)

Unprotected List

1. Obscenity

2. Fighting words

3. Child porn

4. True threats 

5. Incitement

Less Protected 

1. Defamation i.e. actual malice for public figures

2. Commercial Speech

3. False speech generally

4. School Speech

5. Employees 

Rest of Speech: 

Offensive, hateful, profane, sexual (but not obscene), political, etc. can be regulated ONLY if government proves the (strict scrutiny) law is necessary to achieve a compelling government interest and there is no less restrictive alternative to achieve that purpose; or if there is some rule that applies (i.e. speech on the radio, captive audience)

C. Methodology: Viewpoint based, content based, and content neutral 
Principle 3: If a law restricts protected speech, the test for its constitutionality under FA turns on whether the law is viewpoint based, content based, or content neutral. 

	Viewpoint Based (turns on the viewpoint (is also content Based

Content Based (regulates based on content or subject matter of message)

Content Neutral
	      Horrible and indefensible

       Pretty bad – needs good justification


Content Based: If you need to determine content of message to know if law applies then content based
Boos v. Barry (1988): DC tried to regulate any political protest within 500 feet of foreign embassy (look for disparate impact i.e. only permits being denied for X types of marches, even if facially neutral but applied for other reasons.  Was determined to be content based (could be viewpoint too) didn’t meet strict scrutiny. 
Viewpoint Based: Also, by nature content based, but goes further.  Ex. Felony to burn flag when done to express hatred, disapproval, etc. Viewpoint since you could burn for other reasons i.e. to dispose of it

Hypo:    No political signs in front yard (Content)


No signs in favor of Trump allowed (viewpoint based)

              No signs allowed in front yard (Content neutral)

Matal v. Tam (2017) : The Slants case, court rules strict scrutiny for either viewpoint based or content based. 

Reed v. Town of Gilbert (2015): Three categories of signs which could be posted w/o permits but w/ specific requirements. City argued incorrectly that CB on face can be CN in practice by looking at purpose of the law. SCOUTS says no, CN can be changed based on animus but CB cannot be changed by lack of animus
One of first steps when evaluating a statute regulating speech – Is it VP, CB, or CN? (Why VP so bad, it is government endorsing one side of an argument, hampers self-government) (Why CB so bad? Almost as dangerous as VP and dangerous to marketplace of ideas) (Why CN less so? Not necessarily driving idea from marketplace, so gets intermediate like scrutiny review) 

i. Principle IV: CB/VB Regulation of Speech (that does not fall within categories on unprotected speech) is unconstitutional unless it satisfies strict scrutiny

Levels of Scrutiny (Review)

	Strict Scrutiny (Gov’t has burden to prove: 1. Compelling government interest 2. Narrow tailoring 3. No less restrictive alternative)
Intermediate (CN 2. Important Government purpose 3. Narrowly tailored 4. Leaves ample alternative avenues of speech
Rational Basis (1. Challenger must prove the law is not reasonably related to any legitimate government purpose) 
	          Heightened Scrutiny
           Heightened Scrutiny


Strict Scrutiny: Government has burden to prove 1) Actual compelling interest/purpose 2. Law furthers that purpose 3) Narrowly tailored 4) no less restrictive alternative; over/under inclusiveness; common alternative in speech cases is counter speech
ii. Principle V: CN time, place, and manner restrictions are subject to an intermediate like scrutiny review. (If CN, TPM are subject to IS like review)

Time, place, manner restrictions will be upheld if they are CN and if government can show law is narrowly tailored to achieve an important government interest and leaves open ample alternative channels for communication (1. Is it CN? 2. Must serve a substantial/important government interest 3. Law must be narrowly tailored to achieve it 4. Must leave open ample alternative channels of communication)
Examples of Alternatives:

Edwards v City: City ordinance made it illegal to use signs affixed to any wooden, plastic or other type of support. Did not pass IS: Failed alternative prong. Alternative not sufficient – did not permit Edwards the means to reach the minds of willing listeners and get their attention w/ equal force (wouldn’t be visible during a march)

Wienberg v. City of Chicago (7th Cir): P published a book critical of Blackhawks owner, law prohibited selling any product within 1,000 feet of arena. Failed IS: No alternative, eliminates most opportune time and place to reach author’s audience  
 (More lenient approaches) Jacob v. Clark County: School policy said no printed messages on clothing, court said CN and ample alternative avenues to reach other students, write to school newspaper, wear message on weekend 

FOR TEST ARGUE BOTH STRICT AND LENIENT ALTERNATIVES (Court looking for other ways to express themselves w/o changing message)

D. Methodology: Symbolic Conduct, Public Forum, School Speech and Government as Employer

i. Principle 7: Place of speech may matter (Forum analysis)
Comes into play if law relates to government property (regulation of speech on government property)

Three Types of Forums

· Public Forum (traditional public forums)
· Government property historically dedicated to speech and debate. Parks, street corners, sidewalks

· Limited Public Forums (designated public forum)

· Haven’t historically been open to speech, but government has intentionally opened up as a forum for speech. Library with a room that has been opened up for speeches 
· Non-public forum

· Not tradition or designation a forum for communication. Not intentionally opened up and speech would be incompatible with use of space. Military bases, jails, airports.  Government can reserve such forums for their intended purposes. 
Public Forum/Limited Public Forum: CB/VB get SS (VB presumptively invalid). CN get IS. 
Non-public forum: VB get SS. Content based and content neutral get rational basis
For test while it may not seem necessary, analyze forum

ii. Principle 8: Schools are a place that have their own set of rules (mainly elementary and secondary)
Key: Kids do have 1st Amendment Rights, even in schools, but rights are limited

Four Rules
Vulgar, sexually explicit speech can be punished

Advocacy of illegal drug use is unprotected. . . as long as not political communication

Unprotected speech can be punished (fighting words, obscenity, incitement)

Material disruption test: all other speech can only be punished if it materially and substantially interferes with the operation of the school (or causes offense)


iii. Principle 9: Rights of Public Employees to Freedom of Speech are governed by their own set of rules or Government as employer has it own set of rules

Fact pattern: Public employee fired, demoted, suspended or restriction placed on speech
To bring claim: speech was a substantial motivating factor in employee’s retaliatory action. Employer must show would have taken same action if speech had not occurred.
Cannot fire an employee (would violate 1st Amendment) if:

1. Speech was not part of employee’s job (i.e. was “citizen speech”)

2. Speech was a matter of public concern and 

3. Value of speech and public concern outweigh government interest

Otherwise stated

Can fire an gov’t employee (not 1st Amendment violation) if: 

1. Speech was job related (w/in scope of employment)

2. Speech a matter of private concern

3. Harm of speech to workplace is greater than value of speech

· Is speech job related? (similar to private employee rights) 

· Getting stamps at post office and employee says you are too ugly to get stamps (yes)

· EPA official at Charlottesville on day of (not in scope)

· EPA in charger of twitter account, posting that global warming will kill us all (in scope)

SCOTUS CASES

Garcetti (2006): Prosecutor A prepared an internal memo for supervisor recommending that other prosecutor B be dismissed, saying that B lied under purview), Supervisor disagreed with prosecutor A, prosecutor A was demoted, SCOTUS said not FA violation, was job related and not of public concern.  The "controlling factor" was instead that his statements were made pursuant to his duties as a deputy district attorney. Restricting such speech, which "owes its existence to a public employee's professional responsibilities," did not in the Court's view violate any rights that the employee had as a private citizen. Instead, the restrictions were simply the control an employer exercised "over what the employer itself has commissioned or created."  The Court found that plaintiff did not act as a citizen when he wrote the memo that addressed the proper disposition of a pending criminal case; he instead acted as a government employee. "The fact that his duties sometimes required him to speak or write does not mean his supervisors were prohibited from evaluating his performance." The Court believed this result was consistent with its precedents regarding the protected speech of public employees, because barring First Amendment claims based on "government employees' work product," as the Court characterized the speech at issue, would not prevent those employees from participating in public debate.

Lane v Franks (2014) : Lane was director of government funded program, discovered as scheme were a state legislator was bilking program of 177k, Lane subpoenaed to testify before congress about what happened and was fired. SCOTUS said that mere fact that speech obtained during employment does not necessarily make it employee speech. Question is whether speech at issue is ordinarily in scope of employee’s duties (not whether it concerns their duties). SCOTUS said Lanes’ speech was not within scope and therefore he was wrongly fired. 

Is speech a matter of public or private concern? 

If speech is of private concern then can fire you. If of a public concern is there more government interest in protection? 

1. Content

a. What was the speech about? Private – talking about TV show, affairs, whose gay. Public: legitimate concern to public or newsworthy i.e. complaining about employee discrimination, maybe cops turning back on mayor

2. Context

a. Addressing pubic outside employment, even if unrelated 

3. Motive

a. Motive to inform public rather than engage in private discussion

9th Circuit Cases

Johnson v. Poway USD:  Teacher decorated math class with banner and religious messages and alleges was fired as a result.  Court said no FA, it was clearly job related, spoke as employee, not as citizen, hung banners pursuant to policy allowing banners so within scope, banners spoke to students and job requires speaking to students, ordinary citizen cannot go in class and hang banners
Kennedy v Remerton SD: Football coach engaged praying at 50 yard line after game, started inviting people to pray with him, team members from other team, audience, school offered him alternatives, he rejected and was put on leave, court said within scope, acting as ambassador of school, school function, in official capacity, owed speech to existence of job, not anyone could do it

E. Methodology: Vagueness and Overbreadth 

i. Principle 10: Speech Regulations Cannot be Vague

A law is unconstitutional if a reasonable person cannot tell what speech is prohibited and what speech is protected
Why?

1. Vague laws chill speech

2. Vague laws violate due process

3. Vague laws increase chance of selective enforcement of unpopular/offensive ideas

How do you determine when a law is unconstitutionally vague?
Coates: Criminal offense for 5 or more people to assemble and annoy passerby’s. SCOTUS said vague, have to guess at what meaning is, what is annoy? Can be vague on its face and vague as applied 
New Hampshire law prohibited vanity plates that a reasonable person would find offensive to good taste. Vague, lower court said there was no guidance as to what was offensive. What is good taste?
Facial Challenge: to law on its terms (on its face) w/o reference to any particular facts or even particular parties before it
· Exact facts of case don’t matter


· Law struck down entirely

As Applied: challenge to law as applied to one circumstance, to the party before the court who is challenging the law

· Argue as to you and only struck down as to you

Facial (harder to win, courts don’t want to strike down entire law)
1. Individual factors/circumstances of parties before court are irrelevant, law is considered on its face w/o reference to any particular circumstances
2. Law must be unconstitutional in virtually ALL of its applications

Vs

As Applied (courts prefer, actual facts)
1. Law is considered with respect to the factors/circumstances of the people challenging the constitutionality of the law. Is law valid as applied to those persons.

2. Cannot argue that law is vague as applied to others.

Hoffman Estates vs Flipsides (1982) : A plaintiff who engages in conduct that is clearly proscribed cannot complain of vagueness of the law as applied to others. 
Why ever facial?

1. Maybe law really is facially unconstitutional 

2. Want to strike down entire law

3. No alternative

ii. Speech Regulations Cannot be Overbroad (Strong Medicine)
Basic Idea: Law is unconstitutional if it regulates too much speech, regulates both unprotected and protected speech.

1. Law is unconstitutional if it regulates substantially more speech than the constitution allows

2. Person to whom law could be constitutionally applied can challenge law because of its unconstitutional application towards others (alteration to traditional standing requirement, can raise on behalf of others)
Three Limits to Overbreadth Doctrine
1. Commercial Speech Exception: Does not apply to commercial speech

2. Substantial Overbreadth Requirement: Law must be substantially overbroad – must be realistic danger that law will significantly restrict First Amendment rights. If small number of unconstitutional cases, then can deal with on case by case basis. Must be demonstrable danger peoples rights are challenged. 

3. Statutory Interpretation can eliminate overbreadth: Law is not overbroad if it has been, or can be, narrowed through statutory interpretation 
Houston v. Hill: Crime to interrupt a police officer in course of their duties, SCOTUS said overbroad, people shout at cops every day, substantial overbreadth, not hypothetical, happens every day and law would chill speech

Ferber: case by cases basis. Law against child pornography. Held its unprotected speech, P was a distributor of child porn, tried to raise rights of others i.e. national geographic, said law was overbroad, court said no, not substantially overbroad, can deal with Nat Geo type cases on a case by case basis.
Osborne v. Ohio: narrow interpretation: Child porn, argues that parent’s pics of naked kids could be prosecuted. SCOTUS said no, narrowly interpreted by Ohio Supreme Court to lewd exhibition and graphic focus on genitals

Gooding v Wilson: Narrow. Was arrested for fighting words, SCOTUS said overbroad, lower courts had not narrowly interpreted, could not be statutorily limited to only fighting words and not how courts had used it.   

Stevens: after being struck down, congress strengthened law and wrote obscenity and crush specific. Creates RAV problem (only eliminates one type of obscenity) 

F. Methodology: Principles of Regulations, Prior Restraints

 
i. Prior Restraints are Presumptively Invalid 
Prior steps to prevent speech from occurring vs punishment after the fact (classic but not best definition)

The term prior restraints is used to describe administrative and judicial orders forbidding certain communications (Alexander v. U.S.)

Prior restraint is an administrative system (i.e. licensing or permits) or judicial orders (injunctions) that prevents speech from occurring. 
Why so bad?
1. Greater chance speech will never enter the marketplace

2. Concern over censorship

3. Collateral Bar rule: (Bar favorite multiple choice) Mostly associated with injunctions. If there is a court order against your speech, if you violate the order you will be punished for violation even if order is later found to be unconstitutional. Why? Must challenge injunction, not violate, maintains order. Person violating an unconstitutional law is not punished but person violating an unconstitutional prior restraint can be punished.
Very narrow exception to collateral bar rule:   If law is transparently invalid, total abuse of judicial discretion, can avoid CBR. Also, procedural error (if licensing scheme was invalid on its face then can challenge)
Licensing scheme

1. Must be important government purpose of licensing scheme (not usually an issue)

2. Scheme should have no or virtually no discretion; standard for granting or denying licenses must be clear

3. Must have procedural safeguards 

a. Opportunity to be heard (not necessarily a full hearing)

b. Prompt decision making (Critical when dealing with First Amendment)
c. Some avenue for appeal or review of decision
Prior Restraint cases 
Near v. State of Minnesota Ex Rel Olson (1931): Statute banning lewd, obscene, malicious, scandalous articles, Saturday Pres enjoined from further publication. SCOTUS PR only recognized in exceptional circumstances i.e. war, national security (sailing dates of troops). Must show exceptional circumstances (strict scrutiny)  

N.Y. Times v. U.S.(1971): Pentagon papers, 6-3 favor of Times. Openness cornerstone to democracy; must have direct, immediate proof of possible damage.

 II.  Content Based Regulations:  Unprotected, Less Protected and Protected Categories 
A. INCITEMENT

· Historically where First Amendment law developed, most early cases on incitement

· Where values of First Amendment were explored

· Where we learn to appreciate how tough issues are

· Where we recognize the need for vigilance
i. Evolution of Court’s Thinking 

1. Clear and Present Danger Test (WWI era)

2. Reasonableness Test of 30-40’s (rational basis test)

3. Dennis Test of 1950s

4. Brandenburg Test – 1960s to Present

a.  Clear and Present Danger Test
WWI was not popular with many people. Wilson asked for legislation.  Court passes Espionage and Sedition Act (later believed to be unconstitutional) 
Schenck v. U.S. (1919) : Defendant handing out anti-draft pamphlets  to draftees , court upheld conviction based on war time. 

· Test: words are used in such a clear and present danger and that they will bring about the substantive evils that congress has a right to prevent.

· First mention of shouting fire in a theatre 
· Lexicon still used today, don’t know much about what it means though. 
· No discussion of value of speech or freedom of speech generally

· No discussion of other obvious freedom of speech concepts, chilling, counter speech, etc

· Pretty limited? War time and speech directed at draftees

Frohwerk v U.S. (1919): German newspaper says stop war, war only for Wall street, calling for a ceasefire. Not directly targeting anyone. Court upheld conviction due to wartime (probably), no grandiose FA language 
Debs v. U.S. (1919): Eugene Debs (famous socialist) gave socialist speech, primary purpose of speech was not anti-draft (Schenck) but was against the war. Court said so long as speech had a tendency and reasonable chance of stopping draft then was a violation. 

Three things on Clear and Present Danger

1. No evidence speech had an actual detrimental effect or that it was required to

2. Not sure what intent was required, it was required but was it necessary?

3. None of the cases talked about importance of FA

Abrams v U.S. (1919)

      Published anarchist leaflets, SCOTUS said clear and present danger. Holmes dissent finally mentions marketplace of ideas, he says no clear and present danger, argues of intent and culpability
b. Reasonableness Test
Many states adopted criminal syndication laws, stating that it was a crime to advocate to overthrow the government by force or violence

Gitlow v. N.Y. (1925): challenging state law against criminal syndication. Incorporated FA to states. Used rational basis review. Will be upheld if rationally related to legitimate government purpose.
· Incorporated FA to states

· Holmes eloquent defense to keep using clear and present danger test

Whitney v. CA (1927): Famous lady convicted for helping start communist party. Brandeis eloquent concurrence, concurred on procedural grounds and mentions: 
· Marketplace of ideas/search for truth and mention of counter speech

· Political self-government

· Self-fulfillment   

· Factors mentioned

· Seriousness of harm

· Imminence ( linked to counter speech

· Intent?

· Probability of serious harm

c. Dennis Test

Dennis v US (1951) : Charged w/ conspiring to overthrow government and teach communist manifesto (risk formula approach). Doesn’t mention likelihood though (prototype version of Bradenburg test) but is balancing factor also missing immediacy. Balanced the gravity of the evil discounted by its improbability.  How to use on exam? Never officially overturned and still cited at time for misc. (Maybe use of overthrow of government, ultimate serious harm. 
d. Brandenburg Test (current test)

Brandenberg v Ohio (1969): KKK leader filmed being racists and speaking broadly about racism. Court said must be directed to inciting imminent or lawless action and likely to produce such action.  The Court held that government cannot punish inflammatory speech unless that speech is "directed to inciting or producing imminent lawless action and is likely to incite or produce such action.
· Intent

· Imminence

· Likely  
Likelihood: more than a tendency. How can you show it is likely? Consider audience (Schenck); precise words used. How direct? Emotion of situation. Nature/relationship of speaker; setting of speech.

Imminence: purpose of imminence requirement 1) Counter speech (time for counter speech if not imminent). 2) Also, causation – closer in time more likely imminent 3) Likelihood factors (what was urged? When was it urged? No clear rule on imminence. Outside typical public speech is very problematic (i.e. songs recorded in studio; stuff on internet.
Intent: Hard to prove. Virtually impossible with an artist (except for Hitman case where book found guilty and no FA protection, publisher conceded intent).  
B. FIGHTING WORDS
Punish speaker because words tend to cause violence towards speaker (reaction in listener), unlike incitement which is violence towards others
Chaplinsky v U.S. (1942): Jehovah witness protesting and uses foul language, calls cop a fascists and raconteur (bad at time, with WWII occurring). What are fighting words “those include lewd and obscene, libelous and the insulting or fighting words which by their very utterance inflict injury or tend to incite an immediate breach of peace. (FW still on the books but not really banned anymore see RAV) 
· Key in fighting words is context. Here they were personally addressed to a person (like an invitation to fight) as opposed to during a speech

· Words (epithets) directed at an individual (face to face) which are likely to provoke a violent response
Why are they unprotected?
· In Chaplinsky, not part of ideas and are outweighed by the social interest in order and morality

· More private speech than public. Court says the equivalent of a verbal punch

Why shouldn’t they be?

· Have self-control

· Protect private speech at all times 

What do we and don’t we Know about Fighting Words

1. Do know basic definition: FW are epithets directed at an individual (face to face) that are likely to provoke a violent response

2. Don’t know if only applies to one-on-one (does individual matter) 

3. Do know that face to face is required

4. Don’t know how to determine “likely to provoke a violent response”

5. Do know that intent isn’t required

6. Don’t know whether value of speech matters (i.e. can political speech be fighting words?)

7. Do know by their very utterance inflict injury has been read out of definition 

RAV: few teenagers made a makeshift wooden cross and burned on lawn and charged w/ Minn. law stating that any graffiti based on hate crime, anti-bias law (intent did not matter). Scalia says even if only fighting words, it is only a narrow category (race, color, creed, religion and gender). What about other fighting words? Makes a content-based distinction within fighting words. Even within category of unprotected speech, you cannot make content based exceptions. But you could ban all fighting words if you don’t isolate certain ones. i.e. Government can ban all obscenity but not just obscenity that targets teenagers. 
Even within unprotected classes CN or VB distinctions are unconstitutional, unless statute meets strict scrutiny or some exception

Rule: No content based distinctions within unprotected classes unless
1. CB distinction satisfies strict scrutiny

2. CB distinction falls within one of the exceptions to the rule against CB distinctions

Exceptions:


Virulence Exception: (big circle, little circle.) Threats against president? That is a subset of true threats virulent exception applies. If reason is good enough to make big circle (unprotected category) and same reason that exception is in small circle, then it is ok. If reason we ban true threats against president is same as reason for true threats then ok. If good enough for big circle, then good enough for little. “When basis for the CB discrimination consist of the very reason the entire class of speech as issue is proscribable, no sign that danger of ideas or viewpoint discrimination exists. Burning cross was not likely to provoke immediate violence (FW), but to stomp out racial biasness.   
C. TRUE THREATS

Threat of violence directed to person/group with intent of placing the victim in fear of bodily harm or death

· Focused on threat of violence

· Imminence is not required

· Threat need not be acted on

· Do not have to intend to carry out (what do you have to intend?)

· Need not directly communicate message to target (different from FW)

· No exception for threats with political, social, literary value (can be treated different for intent purposes)     
Virginia v. Black (2003): VA law says anyone who burns cross is prima facia evidence of intent to intimidate. Two cases 1) held Klan rally and burned cross, not aimed at anyone 2) kids burned cross on black family’s lawn. VA Supreme court said violates RAV (make content based distinction in true threats and singles out cross burning) also said overbroad. 5 Majority SCOTUS said no RAV problems since it fits in the virulence exception but that statute is overbroad. 3 judges said violates RAV as is CB distinction and none of the exceptions apply. 
What is the proper intent?

Requires some subjective intent to intimidate (is necessary or sufficient?) Subjective intent would be ok under constitution, if law required subjective intent
Elonis

Posted “I’m gonna kill you slut” about ex-wife. Who’s subjective intent.  He would say subjective intent was just a joke. Government would want to judge from listeners subjective intent
Speakers Perspective (most courts use some form of speaker’s perspective)
1. Subjective: Did this speaker subjective intend to cause fear (most speech protective) 
2. Subjective: Did speaker know that there was serious risk of fear

3. Objective: Should speaker have known (recklessness)

4. Objective: Would reasonable person foresee fear? 

1 (for sure), 2 and probably 3 would be constitutional 

Listeners Perspective (almost no courts listeners perspective) 

1. Subjective: was victim placed in fear? Regardless of intent (least protective of speech)

2. Objective: would a reasonable person in targets position have felt fear

D. HOSTILE AUDIENCE 

When speech is met with an audience that is likely to turn violent (or has turned violent) against the speaker, can government shut down the speech by making the speaker stop or arresting the speaker?
Feiner v N.Y. (1951) – college student addressing mixed racial crowd of 70-80 people, inflammatory speech, made derogatory remarks about Truman, crowd became restless and an onlooker threatened violence telling police to stop him or I will. P was arrested and SCOTUS upheld arrest saying riot was being prevented and P was arrested not based on his message but on the crowd. Justice Black’s dissent list three factors that should be considered:

1. Imminent Threat

2. Of violence vs disagreement, shoving, and mutterings

3. No alternative (make all reasonable efforts to protect speaker)
4. Lower court added

a. Intent

b. Not done to suppress message

6th Circuit (great test answer) said shouldn’t be a separate category, either incitement or FW or police are not allowed to stop the speaker 

E. OBSCENITY 

1. Should obscenity by unprotected? 
2. How is obscenity defined?
3. Should government ban porn as sex discrimination against women?
4. Can government ban child porn?
1. Should it be protected?
Court doesn’t create unprotected categories based on balancing but can us as an exercise. 

Any value to obscenity? Ruth v U.S. (1957)
· SCOTUS said utterly without social value

· What about information? Positive images for LGBTQ? Therapy

· Entertainment

If value doesn’t matter, what if harm outweighs benefits/value

· Is offensive to community/moral standards? (Community should be able to determine their moral environment) but offensiveness has never been a reason for regulation (i.e. hate speech) and in Lawrence v Texas government said morality is not a justifiable government interest. 

· Harm to women? In CA lot of scholarship but not court cases on matter, studies go both ways
·  How to deal with this factor? 1) How strong must evidence be to convince you 2) Is problematic obscenity or violent obscenity? (combo of violence and sex worse in studies) 3) Even if causation should we ban speech? What about counter speech?

· Harm participants? Argument used more regarding child porn. Paternalistic argument

· C.A.D (captive audience doctrine) Cohen v CA Powerful argument that government can protect people from unwanted communications, true of any type of speech, right to stop someone screaming outside your window

· Miller: Unwilling recipients, very limited circumstances where CAD applies, generally must be in home not public, in public your duty is to walk away
· Protect minors from exposure (no one disputes this)

Values vs Harm (you decide individually)

1. Are harms sufficient to ban? Or Puritanical holdover?

2. Private possession of obscenity cannot be banned, can ban distribution and production, if you really believe in harms why not bad private possession? 

3. If so harmful, why allow obscenity for literally value?

4. Does form of obscene speech matter? Usually movies but also music, books, etc.
2.  What is the legal standard/definition of obscenity?

Sexually explicit material is protected unless it is obscene or child porn. i.e. Playboy, R Rated movies, porn is deceptive word, some is legally protected, some is not (obscene)

No clear definition until 1970s. 1950s Ruth said that which applies to prurient interest (arouses sexual desire)
Miller vs CA (1975) Test: Works which taken as a whole, appeals to prurient interest in sex, portrayed in a patently offensive way and of no political, scientific, or literary value

1. Average person applies contemporary community standards and finds that it appeals to prurient interest as a whole

2. Whether work depicts or describes in patently offensive ways sexual conduct specially defined by state law

3. As a whole, lacks serious political, scientific or literary value

a. Taken as a whole by contemporary community standards appeals to prurient interest

· Work is taken as a whole (avoids isolated passage to skirt rule, view work as whole, look at entire movie or album)
· By contemporary community standards. Two parts 1) Contemporary 2) Community

· Contemporary – question of time, obscene changes over time

· Community of receipt – do not want a national standard, let community decide. How do you determine community standard 1) Tell jurors, as a RP in your community (least used), each juror could view what their community is different i.e. in DTLA could be South bay, downtown, etc 2) Judges and lawyers determine standard and tell jurors (more common) 3) Increasing popular  is for statute to say what standard is i.e. CA says statewide standard
· Prurient interest – shameful or morbid interest in sex. Don’t need experts but can use

b. Depicts or describes conduct in a patently offensive way specifically described in state law (not really developed)

Basically, Due Process notice requirement. Law must be specific and sexual (i.e. fuck the draft not applicable

c. Taken as whole must lack serious redeeming social value

Makes it easier to be labeled obscene than pre-Miller standard (before standard was utterly lacking without redeeming social value)

Government used to have burden and would not be obscene if there was any social value, so pornographers would add a little social value

1. Is an affirmative defense by defendant, defendant must show social value, government does not need to show there is not any value

2. Work, as a whole must lack serious redeeming value; how to determine? Lower courts have used intent. Value must be by a national standard, value doesn’t vary region to region. Must objectively have serious value. Can you expert witnesses

4.  Can Government Ban Child Pornography? 

New York v Ferber (1982): NY prohibits sale or exhibition of child pornography under age of 16. Ferber owned bookstore which showed boys masturbating, said law didn’t satisfy Miller test and court agreed BUT SCOTUS said doesn’t matter and case viewed as creating new category of unprotected speech (balance harms), court isolated harms

1. Abuse of children in producing child porn (harmed in creating product)

2. Harm to children by creating a permanent record of their abuse

3.  No mention of issue of encouraging pedos
4. Benefits?  i.e. Romeo and Juliet; Lolita; American Beauty. Court said they are so rare they can be dealt with on a case by case basis and also can use young looking actors 

Ashcroft: What about virtual reality child porn? Three issues regarding law
1. Banned computer generated images (no real kids used)

2. Morphed photos i.e. cropped pics of kids used (unprotected since deals with issue 2 in Ferber re permanent record)
3. Adults made to look like kids

Harms from Ferber did not apply to 1 and 3, so they were constitutional. 

F. INDECENCY
1. General rule – indecent speech is PROTECTED under FA (Cohen) but

2. Medium by medium approach – certain circumstances (certain mediums) indecency can be regulated consistent with FA 

Cohen v. CA (1971): Cohen walks into LA courtroom with a “Fuck the draft” jacket on.
1. Is it even speech? Yes, it is not conduct

2. Does it fall within an existing category of unprotected speech? No:

a. Obscene? Not erotic, not sexual

b. Hostile Audience – no intent or violence likely; must be no real alternative

c. FW – no directed at individual 

d. Captive audience? It’s in public (Government can regulate speech (even protected speech) if there is a substantial privacy interest being invaded in substantially intolerable manner (very narrow). Outside home: Burden is on listener to avoid speech, can only ban if speech cannot be avoided (never found). Inside Home: Can ban, not clear how onerous, if at all burden to avoid speech. 
(FCC vs) Pacifica (1978): George Carlin 7 dirty words played on radio, NY charged in violation of indecency over radio. Distinguish Cohen by using CAD 
1. Radio invades home but why not avoid it? Why not warnings? Court says harm has already occurred by then and, listeners tune in and out
2. Uniquely accessible to children (Cohen would require at least reading aged to children to know words)
3. No alternative way to protect kids
4. Adults can access speech elsewhere
5. Not criminal just civil fine
6. FCC has long history of regulation, experience with broadcasting 
G. COMMERCIAL SPEECH

1. What is commercial speech?

2. What is the test for laws limiting or restricting commercial speech?
a. What is commercial speech? (originally unprotected and could be banned w/ impunity) 
SCOTUS never clearly defined commercial speech. (Presence of all three strong argument for commercial speech, just one is problematic) 

a. Form of an advertisement? (Political ads are political speech)

b. Reference to a specific product? Less likely commercial if you don’t reference a product. Can reference a product but not be commercial speech i.e. article about Trump ties (political speech). It is harder but could not reference a product and still be commercial speech i.e. Exxon image ads

c. Economic motivation for the speech? (Not enough on its own)

Why was it unprotected at first? 
1. Thought it held less valuable ideals

2. Economic regulation model

3. Idea of false and misleading commercial speech is dangerous and must be regulated

4. Not concerned with chilling speech (profit motive so strong people with still speak out)

Central Hudson (1980) Test (intermediate scrutiny)
1. Does speech advertise illegal activity or communicate false or deceptive advertising? 

a. If so, speech can be regulated

b. If not, go to steps 2-4

If legal, truthful and not misleading:

2. Is the government’s restrictions justified by a substantial government interest? 

3. Does the law directly advance the government’s interest?

4. Is the regulation of speech no more extensive than necessary to achieve the government interest?
Laws rarely fall on #2, more likely 3 or especially 4. Four is generally crux of debate, some case law says should be a good fit for purpose (does not need to be perfect) but no more and more interpret this prong like strict scrutiny (safer approach)

Ex. State law banning putting price of liquor anywhere but on the bottle, so no ads showing price. Court struck down, said there was a substantial government interest and law probably advances that interest, there were lots of alternatives that don’t prohibit speech such as counter speech, price controls

FOR TEST GO THROUGH 4 PRONGS BUT MENTION THAT COURTS ARE VEERING TOWARDS SS

F. DEFAMATION 

Publication of false and unprivileged fact that causes harm to a person’s reputation 

1. Publication (must be told to at least one person)

2. False statement of fact

3. Of and concerning

4. Causes harm to their reputation

Turns on the status of the plaintiff

1. Public Official

2. Pubic Figure

3. Private Figure – Public Concern

4. Private Figure/ Private concern 

Increasing FA concern   Greater Ability to Sue for Defam

N.Y. Times v Sullivan (1964): Full page in NY Times protesting civil rights violations, Sullivan police commission sues, court rules for a public official to recover their must be actual malice. Actual malice test:  statement must be made with knowledge that it is false or with reckless disregard of whether it is false or not
1. Who is a public official?

2. What is a false statement?

3. What does actual malice mean?

4. What does “official duties” requirement mean? 

1. Who is a public official?
· People 1) elected or 2) running for elected offices

· Appointed? At very least hierarchy of 3) government employees who have or appear to have substantial responsibility for government affairs

2. False Statement of Fact (2 Prongs)

a. Plaintiff has burden to show statement is false

b. Has to be state of fact and not opinion. Opinions are absolutely protected but cannot avoid rule by just calling something an opinion.

3. What does actual malice? 
· Justice Brennan regrets using terms, it is concerned with truth and false. Knowledge of falsity or reckless disregard of truth
a. Negligence does not establish actual malice

b. Hatred is not significant
c. Subjective test – what was state of mind of speaker

d. Plaintiff must prove actual malice exists

4. What does official duties requirement mean?
a. Doesn’t really have any meaning today, pretty much anything said about public officials is covered. 

Public Figure

1. Is it same rule? Actual malice standard applies, same test

2. How do we define?

a. Gertz v Welch (1974) – Court said turns on three kinds of public figures 

i. General Purpose Public Figure (all-purpose public figure) – household name, high burden. Bill Gates, Madonna (one name celebs)

ii. Limited Purpose Public Figure - injects self into resolution of particular controversy, not household name, Michael Brown’s attorney, Kapernick, private figure if not related to issue. Courts find this more

iii. Involuntary - drawn into public controversy through no fault of their own, some courts say public figure, some say private

iv. Private Figure, Public concern – don’t fit into any other categories 
1. Rules turn on whether seeking actual or presumptive damages. Actual damages – lost job, contract, don’t need actual malice but some level of fault, no strict liability. For presumed/punitive damages need actual malice

v. Private Figure, Private Concern – Greenmoss (1985) – Credit report said to be bad, cost business. Court said purely private matter. What is legitimate public interest? 

1. Content: What was speech about (personal vs matter of public concern) 

2. Context: Where did speech take place (pillow talk v public street, rally)

3. Form: traditional FA speech (signs, speech at rally vs yelling at grandma at bus stop
Damages – do not need to satisfy actual for any damages, not clear who has proof 
E. False Speech Generally (as opposed to defamation which is false speech that harms reputation) 
Alvarez (2016) - liar claims to have received medal for honor, violates Stolen Valor law which make it a crime to lie about medals, court applies strict scrutiny and find laws does not pass
1. Does speech fall within unprotected class? No

2. Should court create new category? No, no historical category

3. If protected does law satisfy strict scrutiny?

a. Compelling Government interest? Yes, preserving integrity of medals

b. Not necessary to achieve interest: 

i. Insufficient link between law and purpose, applies here even if no evidence integrity it diluted 

ii. Alternative way to achieve purpose, i.e. counter speech, databases

c. Not narrowly tailored

i. Law incredibly broad

ii. Alternative (see above)

Breyer/Keegan (not controlling just interesting)

1. Some false speech unprotected (perjury/fraud)

2. SS for laws that regulated false speech is hard to verify or pose a danger to MP of ideas or risk prosecutions

3. IS scrutiny for all other false speech which can be verified as false and don’t pose risk to marketplace of ideas, selective prosecution 
III.  SCHOOL SPEECH 
1. Must inherently restrict speech in schools for them to function (CN and VP, i.e. can only talk about math in math class)

2. Schools mission includes civility and manners

3. School is obligated to protect students from violence, intimidation, and bullying

BUT

4. Tinker states that students and teachers do not shed their constitution rights or to FOS or expression at the schoolhouse gate

a. Cases
Tinker (1969): students sent home for wearing black armbands in support of stopping Vietnam war. Rule: Where there is finding or showing that speech would materially and substantially interfere with the requirement of appropriate discipline in the operation of the school.

9th Circuit: Vulnerable population: Does Tinker apply to infringing on other student’s rights? 9th Circuit says it is ok to punish when speech is focused on minority status and interferes with their right to be secure in school  
Fraser (1986): “lewd (not that lewd)” speech with sexual innuendos at school assembly. Rule: School can regulate lewd, indecent, offensive speech (especially if CAD applies), but actual words/speech must be lewd, not the ideas behind them or what they might imply
Hazelwood (1988): school paper allowed to censor articles. Schools allowed to exercise greater control over activities which may reasonably bear the imprimatur of the school. Why

1. Assure participants learn whatever lessons the activity is designed to teach

2. Ensure readers and listeners are not exposed to material that may be inappropriate for their level of maturity 
3. Ensure that views of individuals are not erroneously attributed to school

Morse v Fredrick (2007) – Bong Hits of Jesus sign, not a campus event (no Hazelwood), not vulgar not Fraser). New Rule: School can restrict student speech that is reasonably viewed as promoting illegal drug use, so long as it is not commentary on political or social aspect of drug use
All Together (now) School Rules Combined

1. Vulgar, lewd, obscene language can be punished (especially if a captive audience)
2. Schools can regulate speech at school sponsored events where there is an imprimatur of the school. The restrictions must be reasonably related to pedagogical concerns.
3. Pro-drug speech can be restricted. Can be speech reasonably viewed as promoting drug use so long as political commentary is not punished.
4. Other speech – including political speech can be banned if it substantially/materially disrupts the school mission
5. May have ability to prohibit speech offense to others (vulnerable groups, 9th Cir.)
6. May have ability to apply Tinker to off campus speech.
IV. RELIGION 
   ”Congress shall make no law respecting the establishment of religion (establishment clause) or prohibiting the free exercise thereof (Free exercise clause) 
A. FREE EXERCISE CLAUSE (divided between pre-1990 Smith and post 1990 Smith and beyond)
a. Pre Smith: 2 Steps
i. Does Government policy/rule burden religion?

1. Does Government prohibit something religion requires?

2. Does Government require something religion prohibits?

3. Does law burden ability to practice/follow religion?

If NO to above questions then end analysis


If YES to above questions then go to step 2
ii. Strict Scrutiny Analysis: Is the Burden is to religion justified by a compelling government interest, is law necessary to achieve that interest, and is it no more restrictive than necessary

Smith – law being challenged with typical state drug law, here drug at issue was peyote, Smith was fired for taking it, he was ex-alcoholic who took it for his Native religion, he argued that government prohibited something his religion required, typical FA claim, 4 justices found a compelling gov’t interest under old test but Scalia and four others (majority) discarded previous test and adopted new test
NEW TEST Post Smith: A neutral law of general applicability that incidentally burdens religion does not violate the Free Exercise Clause i.e. All service men must wear uniforms = neutral law, general applicability. What is your recourse? Go to Political branch.

If a neutral law of general applicability, then analysis ends there.

Church of Lukumi (1993) : Santeríans move to FL and want to start church, city bans animal sacrifice.  Court found that law had purpose of discriminating against religion (passed right after applying for church, court can look at facts to determine purpose of law). Can look at purpose beyond and application of the law (law was not generally applied, as applied)

Masterpiece Cake Shop – gay couple refused special cake on religious grounds. Court said law was not neutral and applied in a manner which was discriminatory
B. ESTABLISHMENT CLAUSE
· When does government action constitute an establishment of religion?

· Ten Commandment Cases; School prayers; “In God We Trust”

· No Clear Agreement on Establishment Clause

· One of the most important constitutional protections

· Theories

· Strict Separation (least popular today)

· Neutrality Endorsement Theory

· Coercion-Accommodation

· We do have the official LEMON Test
i. Theories 

a. Strict Separation
· Was first embraced by SCOTUS

· Separation of Church and State: Impenetrable wall between Church and state

· Not really used to decide cases, may be mentioned though

· Seems to apply any involvement between church and state is unacceptable

· Create permanent separation of spheres

Three Arguments Against Wall

1. Unworkable: What is really meant by wall? An absolute separation? (Lemon test people argument)

2. Incorrect reading of Establishment Clause: EC doesn’t require a wall between church and state, not the founders’ beliefs or intentions
3. Establishment Clause shouldn’t require a wall between church and state – that should not be the interpretation (coercion argument) 
b. Neutral Endorsement
· Do not need a wall but need neutrality. Be neutral between religion vs nonreligion vs another religion

· Judged as whether law constitutes an endorsement or approval of religion

· Does law/action convey a message to one group that they are insiders (favored) and to others that they are outsiders?

· Does the law convey a message of endorsing religion and that some religious members are favored and other’s outsiders?

· Was the majority view of SCOTUS, not sure anymore.

Look at from the viewpoint of a reasonable person. Two approaches to RP
1. Educated RP: Aware of history and context 
2. Average RP: Would average RP passing by perceive it as government support or endorsement?
Arguments Against Neutral Endorsement

1. Central Tenant is Wrong
a. Too hostile to religion (coercion view)
b. Too accommodating to religion (wall view)
2. Too amorphous/vague (what/who is RP?)
3. Better RP? Non-adherent (only one case mentions this). How would a non-adherent feel?
                 c. Coercion Accommodation Theory
Government should acknowledge, embrace religion (Scalia); Should promote religion

What does violate EC then?
1. Government cannot create or establish a national religion
2. Government cannot coerce someone to engage in a religious practice

You can promote religion, favor one over the other

[All theories are anti-coercion! All agree coercion violates EC. Difference is between necessary and sufficient. Accommodation/Coercion believe coercion is necessary to find violation; other two theories believe coercion is sufficient to find violation but is not necessary

                     Arguments Against Coercion   
1. Goes too far – allows too great a role of government in religion

2. Meaning of coercion is not clear – psychological, legal, or physical. Kennedy says no psychological, physical or legal; other theory believers say psychological is ok, just no legal or physical 
            b. Cases
Lee v Weissman (1992) – prayers at graduation, different clergy every year, school reviewed and edited/approved prayer, this time a rabbi – still violates establishment clause.

Strict Separationist – government instructing rabbi who to give prayer, not ok, no prayer at school, period.

Neutral Endorsers – school was endorsing religion (praying) over nonreligion, RP would see that
Coercionist – split. Kennedy joined majority and thought that the prayer constituted psychological coercion, indirect pressure for kids to bow heads (especially since audience was kids). Other coercionist said only if legal or physical coercion, so it was ok.
Town of Greece v Galloway (2014) – town voted for prayers to be read before board meetings. Court voted 5-4 to uphold the law. Kennedy was worried about potential psychological pressure but said that there was not evidence the prayers coercive and unlike Weissman these were adults not children.
Religious Symbols (How can towns put up Christmas trees) 

Allegheny County v ACLU (1989) – 1. Nativity scene by itself under courthouse 2. Menorah, Christmas trees and a sign saying “Salute to Liberty” all together. 
Coercionist had no trouble with either display

Neutralist split. 1. Nativity scene was an endorsement (insider v. outsider symbol) 2. Symbols together were ok, they were about embracing holiday spirit, diversity and pluralism. 

c. LEMON TEST

A law will violate the Establishment Clause if:

1. Non-Secular (religious) purpose: law cannot have a primary religious purpose or
2. Non-Secular effect: The principle effect or primary effect cannot advance or inhibit religion or
3. Excessive entanglement – state must not further “an excessive government entanglement with religion”.
i. Criticism to Lemon Test
a. Prong 1: Secular Purpose

i. Purpose is Wrong
1. Purpose hard to determine: How to determine. Response: Courts do it all the time

2. Law don’t have to declare. Response: Purpose of law, not individual motivation, does law have purpose of advancing/inhibiting religion.

3. What about multipurpose? Response: Ok, only need to worry if it is obvious
ii. Premise is Wrong

1. Having religious purpose should not violate constitution. McCreary  - use insider/outsider status to apply first prong

Test for Determining Purpose  
1. Defer to Legislature’s stated purpose unless clearly a sham

2. Ask, what would a reasonable observer perceive the purpose to be (MORE common approach now) 

Ten Commandment Cases – 3 Reach SCOUTS, two found to violate lemon 
Stone v Graham (1980) – violation of EC for law to require that Ten Commandments be posted in every schoolroom. Impossible to argue there was a secular purpose, clearly religious purpose 

McCreary v ACLU (2005) – Two counties put up large golden framed version of 10 commandments and ACLU sued, county then authorized second, expanded more detailed display, district court says violates EC. County hires attorney, doesn’t appeal set up new display entitled Foundation of American Law and added other historical American documents.  SCOTUS still found no secular purpose.

1. Court allowed to look beyond display at purpose and history (i.e. previous versions here)

2. Secular purpose has to be primary purpose (use reasonable observer i.e. knew of other exhibits)

3. Use reasonable observer

Van Orden (same day as McCreary) ​– Ten Commandments on grounds of Texas capitol, they were on twenty acres, along with other monuments and a different history than McCreary (but up in conjunction with movie), court found no religious purpose. Did not use Lemon test saying display was a passive monument and history of particular monument was different (for movie) 
School Prayer – 2 violate, 1 ok

Engel (1962) – states required to start each day with a prayer. Secular purpose? Hard to find a secular, law struck meditation which led to…

Wallace v. Jaffey (1985) -struck down, looked at history and was just trying to get around ban

Blue Laws and Lemon

McGown v Maryland (1961) – not unconstitutional, laws with religious origins (Blue Laws here) are not unconstitutional if they have a non-secular origin but a secular purpose
Travel Ban (Executive Travel Ban Order)

Trump v. Hawaii (USDC) – Found that it failed the first prong (religious purpose), so did not go through other prongs. Said it wasn’t facially discriminate (on its face), said text was religious neutral but that could discriminate against religion but not target all members of a religion. Looked at context, went beyond face of law, McCreary and looked at Trump and Giuliani’s statements.

Government argued

a. Don’t look at someone’s heart Court: not doing that, rule is overt statements by Trump and Giuliani 

b. Purpose morphed overtime – now is a territory ban, based on extreme vetting. Court: NO attempt to divorce or distance themselves from the statements 
Test: 

1. Defer to legislature’s stated purpose unless clearly a sham (here it was a sham)

2. Ask, what would a reasonable person perceive to be purpose  

SCOTUS – upheld order, said different standard since executive order dealing with national security 

Other Two Prongs of Lemon Test (Less Relied on)

           2.  Secular Effect – government action must not have effect of advancing or inhibiting religion (would reasonable over view law as having effect of advancing/inhibiting)


Indirect effect is not enough

Thorton – Court said order saying not allowed to work on sabbath had clear effect of favoring religion over nonreligion  

3. Entanglement Prong (least definitive, useful) – do not want government involved in religion or vice versa – tied to “separation/wall” theory

Keys – Becomes more significant if government oversight is involved. Generally, must involve observing or involvement
Weissman – (prayer at graduation case) wasn’t decided based on excessive entanglement but could have been since prayer was reviewed by school. 
FREEDOM OF SPEECH CHECKLIST

1. Is the Government restricting Speech?
2. Is the restriction on speech based on the CONTENT or VIEWPOINT of the speech or is it CONTENT NEUTRAL?
If content-based go to rules #3 and #4. If content neutral go to #5. 
3. If the restriction on speech is based on CONTENT
a. Does the speech fall with a CATEGORY OF UNPROTECTED SPEECH? If so, follow the rules test for the particular category.

b. Is the speech “less protected” commercial speech. If so, the rule is subject to intermediate scrutiny

c. Is the speech “less protected” defamation? If so, follow the rules for libel and slander, which depend on status of the plaintiff bringing suit.
4. If the CONTENT BASED regulation does not fall into an established category of unprotected speech, and it is not commercial speech or defamation, then the regulation of speech is INVALID unless it satisfies the STRICT SCRUTINY TEST (government must prove a compelling purpose for the law, the law must be narrowly tailored to achieve that purpose, and there cannot be less restrictive alternatives)

5. If the regulation is CONTENT NEUTRAL, apply INTERMEDIATE SCRUTINY test to the law (government must prove an important purpose, and alternative avenues for speech)

6. Is the regulation on speech a prior restraint? If so, consider rules on prior restraints and/or licensing  

7. Is the regulation of speech vague (If so, it is likely unconstitutional)

8. Is the law overbroad? (If so, it will likely be struck down – consider the rules for “overbreadth”

9. Are there other aspects of the law that merit attention? I.e. does regulation focus on the place of speech so that forum analysis is relevant? OR does it regulate in a school? Or is it a government employer regulating/punishing speech of its’ employees? (If so, apply those rules) 

