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I. Process of Proof
A. Appellate Review of Evidentiary Issues
1. FRE 103 – Rulings on Evidence
	FRE 103.  Rulings on Evidence

(a) Preserving a Claim of Error. A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:

(1) if the ruling admits evidence, a party, on the record:

(A) timely objects or moves to strike; and

(B) states the specific ground, unless it was apparent from the context; or

(2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.

(b)  Not Needing to Renew an Objection or Offer of Proof. Once the court rules definitively on the record — either before or at trial — a party need not renew an objection or [image: image4.png]Inconsistent Made
statement ™ under oath

ADMISSIBLE for ALL PURPOSES



to preserve a claim of error for appeal.
(c)  Court’s Statement About the Ruling; Directing an Offer of Proof. The court may make any statement about the character or form of the evidence, the objection made, and the ruling. The court may direct that an offer of proof be made in question-and-answer form.
(d)  Preventing the Jury from Hearing Inadmissible Evidence. To the extent practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the jury by any means.
(e)
Taking Notice of Plain Error. A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.
	C.E.C. § 353 Erroneous admission of evidence; effect
A verdict or finding shall not be set aside, nor shall the judgment or decision based thereon be reversed, by reason of the erroneous admission of evidence unless:
(a) There appears of record an objection to or a motion to exclude or to strike the evidence that was timely made and so stated as to make clear the specific ground of the objection or motion; and
(b) The court which passes upon the effect of the error or errors is of the opinion that the admitted evidence should have been excluded on the ground stated and that the error or errors complained of resulted in a miscarriage of justice.
C.E.C. § 354. Erroneous exclusion of evidence; effect
A verdict or finding shall not be set aside, nor shall the judgment or decision based thereon be reversed, by reason of the erroneous exclusion of evidence unless the court which passes upon the effect of the error or errors is of the opinion that the error or errors complained of resulted in a miscarriage of justice and it appears of record that:
(a) The substance, purpose, and relevance of the excluded evidence was made known to the court by the questions asked, an offer of proof, or by any other means;
(b) The rulings of the court made compliance with subdivision (a) futile; or
(c) The evidence was sought by questions asked during cross-examination or recross-examination.




a) FRE 103 – preserving claim of error for appeal
· On appeal, only have written record (i.e. testimony transcript), so trial lawyer must make a record of issue
· Requirements

· Object BEFORE witness gives an answer

· State grounds for objection

· If don’t do both of the above, the claim will NOT be preserved for error

· Can use Plain Error Rule, but the error must be egregious.
b) FRE 103(a)(2) – Offer of Proof

· Informing judge & putting on record what the evidence would have been had the judge admitted the evidence

· Jury MAY NOT hear what the offer of proof contains – can sidebar
· Rarely done in writing 

2. Standards of Review on Appeal

	Rule says this type of evidence INADMISSIBLE
	De Novo Review bc there is no discretion & appeals court free to decide if TC made an error

	Error has to do w/DISCRETION
	Abuse of Discretion – requires a reversal.  Even if appellate ct. might have done differently, decisions remains, so long as TC acting w/in discretion


a) Reversal
· No reversal if harmless error

· If admit/exclude evidence erroneously, no reversal if it would not have impacted results

· Don’t reverse EVERY time TC makes an error bc would be a waste of resources
· If fail to object to admission of evidence that is against the rules, must argue PLAIN ERROR
B. Sources of Evidence & Nature of Proof
1. Witnesses
a) REMEMBER ERIE

Civil action in Federal court arising under diversity jurisdiction ( STATE competency laws apply

b) Rules Regulating Witness Testimony
FRE 601 – Competency to Testify in General
a. WHO is competent to testify

b. EVERYONE is competent, unless the rules say otherwise

c. Under CL, the following were not competent:

· Minors

· Felons

· Parties to trial

· Married women

d. Competency vs. Credibility
· Competency -  will you be PERMITTED to give testimony?

· Credibility – can be competent to testify, but might not be credible

· Have specific rules governing evidence or ways in which can attack credibility

· FRE 610 – can’t use evidence on witnesses religious beliefs to attack credibility

· 1st Amendment

· BUT, if religion has a bearing on a bias in the case, NOT affected by FRE 610

FRE 605 – Judge’s Competency as a Witness

e. Presiding judge may NOT testify as a witness

· WHY?

· Inconsistent with role of a judge
· Jury might find judge more credible

· EXCEPTION TO FRE 103

· DON’T have to object to preserve the issue for appeal

· Bc would probably be a plain error

f. CA 703 - In the absence of objection by a party, the judge MAY testify as a witness
FRE 606 – Juror’s Competency as a Witness

g. At trial
· EXCEPTION TO FRE 103

· Juror can’t testify as a witness

· Shouldn’t be on jury if have knowledge of facts of the case such that can be called as a witness

· Inconsistent with role as juror to also be giving testimony – role is to evaluate evidence & weight it against the law

· STILL HAVE TO OBJECT – just outside the presence of the jury

Cases

h. Tanner v. U.S.
· Criminal case – D’s convicted of mail fraud

· Jury verdict – guilty

· Defendant moves for a new trial on jury misconduct (alcohol & drug use)

· SCOTUS held evidence from jurors about what was going on was INADMISSIBLE (606)(b)

· EXCEPTIONS – juror may testify about:

· Extraneous prejudicial info (ex. Jurors doing research on their own)

· Outside influence (ex. Someone threatens the jury)

· Drinking & drugs was INTERNAL to the jury 
· Justifications – finality & jury independence

i. Warger case

· Auto accident & at the start of the trial, parties engaged in jury selection.  
· The foreperson stated that she could be impartial, but after the verdict, she admitted that her daughter was involved in a similar case & had it gone through trial, it woud have ruined her life. 

· Wasn’t extraneous prejudicial or outside influence.

j. CEC 795 – Testimony of Hypnosis Subject

· Testimony of hypnotized witness NOT admissible in a criminal trial

· Why?

· Legislature addressing concerns of law enforcement

· Ex: police have witness who doesn’t remember everything.  
· This allows testimony of the witness to be given so long as certain procedures are followed & testimony is limited to matters witness recalled PRIOR TO hypnosis
(i) People v. Shirley

· Testimony of hypnotized witness should NOT be admitted

· If hypnotized to restore memory of events relating to case, is NOT a competent witness to that case
(ii) Rock v. Arkansas
· Wife accused of shooting her husband.  Her attorney had her hypnotized & had her recall that her husband hit her and that her finger was NOT on the trigger
· As a result, an expert examines the gun & finds that it could have been discharged without a finger on the trigger

· At the time, AK had a rule that allowed testimony of events known before hypnosis 

· D prevented from giving testimony that finger was not on trigger

· SCOTUS reverses – found that AK law violated D’s right to testify on her own behalf.

· Even tho evidence law says something is inadmissible, the constitution can overrule

c) Personal Knowledge

FRE 602 – Need for Personal Knowledge

· Personal Knowledge = perceived with one or more of your senses


Facts Testified = Facts Perceived = Personal knowledge

Foundation

· Lack of authentication

· Lack of personal knowledge

· Did not lay the groundwork that witness had personal knowledge to answer

d) Oath or Affirmation
FRE 603 – Oath or Affirmation to Testify Truthfully

· Must have given an oath or affirmation PRIOR to testifying in order to be liable for perjury 

C. Real Evidence: Authentication & Best Evidence Rule
1. FRE 901 – Authenticating or Identifying Evidence
a) Authentication or Identification

· Authentication is a REQUIREMENT of the admissibility of TANGIBLE evidence

· Authentication = proponent of evidence / party offering the evidence will show it is WHAT they claim it to be

· Must claim evidence is at least something RELEVANT

· Burden of Proof

· How much do you have to show that a certain item of evidence is what you claim it to be?
· Enough to support a finding 

· Could a reasonable person believe the witness saw what he said he did?
b) Examples of how to satisfy requirement of 901(a)

· Includes identification 

· Ex: identifying a voice

· Identifying a sound is treated the same way as authenticating a piece of evidence

· Identification usually something audible compared to authentication, which is typically PHYSICAL evidence

· Authentication of Photos

· Depends on what you claim the photograph to be – dictates what you need to establish to authenticate
· Determined by personal knowledge of witness using to authenticate

2. Chain of Custody

· Some physical evidence, simply by its appearance is easy to authenticate bc it is one-of-a-kind 

· Ex: Byzantine Dagger

· To authenticate, call witness w/knowledge of item to confirm (ex: stolen Rembrandt recovered from defendant’s car)

· If Evidence in questions is NOT UNIQUE in appearance / generic in appearance

· Ex: plastic baggie of white powder

· Need to prove item is the specific item found – need to establish a chain of custody btwn. the police removing the baggie from the Defendant’s pocket and this moment when evidence is being offered

· Bc evidence is so generic in appearance alone, it’s not enough to make the connection. 

3. FRE 902 – Evidence that is Self-Authenticating

· Do not need evidence INDEPENDENT of that physical item to authenticate it bc it fits into one of the categories of FRE 902 that the item is what it appears to be

· If it fits into ANY of the categories you don’t need to establish chain of custody bc it is self-identifying

· Even if self-identifying, can still be inadmissible

· Ex: news article can include hearsay

a) CATEGORIES

1) Domestic Public Documents That Are Sealed and Signed. A document that bears:

(A) a seal purporting to be that of the United States; any state, district, commonwealth, territory, or insular possession of the United States; the former Panama Canal Zone; the Trust Territory of the Pacific Islands; a political subdivision of any of these entities; or a department, agency, or officer of any entity named above; and

(B) a signature purporting to be an execution or attestation.
2) Domestic Public Documents That Are NOT Sealed but Are Signed and Certified. A document that bears no seal if:

(A) it bears the signature of an officer or employee of an entity named in Rule 902(1)(A); and

(B) another public officer who has a seal and official duties within that same entity certifies under seal — or its equivalent — that the signer has the official capacity and that the signature is genuine.
3) Foreign Public Documents. 
A document that purports to be signed or attested by a person who is authorized by a foreign country’s law to do so.

4) Certified Copies of Public Records. 
A copy of an official record — or a copy of a document that was recorded or filed in a public office as authorized by law — if the copy is certified as correct by:

(A) the custodian or another person authorized to make the certification; or

(B) a certificate that complies with Rule 902(1), (2), or (3), a federal statute, or a rule prescribed by the Supreme Court.

5) Official Publications. 
A book, pamphlet, or other publication purporting to be issued by a public authority.

6) Newspapers and Periodicals. 
Printed material purporting to be a newspaper or periodical.

7)  Trade Inscriptions and the Like. 
An inscription, sign, tag, or label purporting to have been affixed in the course of business and indicating origin, ownership, or control.
**NO COMPARABLE CA RULE!**
8) Acknowledged Documents. 
A document accompanied by a certificate of acknowledgment that is lawfully executed by a notary public or another officer who is authorized to take acknowledgments.
9) Commercial Paper and Related Documents. 
Commercial paper, a signature on it, and related documents, to the extent allowed by general commercial law.

10) Presumptions Under a Federal Statute. 
A signature, document, or anything else that a federal statute declares to be presumptively or prima facie genuine or authentic.

11) Certified Domestic Records of a Regularly Conducted Activity. 
The original or a copy of a domestic record that meets the requirements of Rule 803(6)(A)-(C), as shown by a certification of the custodian or another qualified person that complies with a federal statute or a rule prescribed by the Supreme Court. 
Before the trial or hearing, the proponent must give an adverse party reasonable written notice of the intent to offer the record — and must make the record and certification available for inspection — so that the party has a fair opportunity to challenge them. 

12) Certified Foreign Records of a Regularly Conducted Activity. 
4. FRE 1001 – Definitions that apply to this Article

a) BEST EVIDENCE RULE

When does it apply?
Applies ONLY when evidence is being offered to prove the CONTENT of a writing, recording or a photograph. (FRE 1002)
· Evidence that collects info in ANY format is subject to the best evidence rule

· Ex: writing can include a computer disc

· Data stored in any media

· Rule is broad

· Ex: photograph includes video depiction, images stored digitally, x-rays, MRI images, any diagnosis imaging

Assuming rule applies, what evidence is admissible to provide content?

k. FRE 1002 – Requirement of ORIGINAL
· Original = a print out or other output readable by sight

· The ORIGINAL is admissible, but there might be other ways to prove its content

· Ex: case depends on a “legal instrument” 

· Document that creates legal liabilities/rights (i.e. contract, deed, will)

· When legal instrument is subject of the case, the CONTENTS of those writings is often what the parties are trying to prove

· Rationale:

· Writings can be detailed & can be tampered with, so usually the BEST evidence of the contents is the original version.  

EXCEPTIONS to Best Evidence Rule
l. FRE 1003 – Admissibility of DUPLICATES
· Allows duplicates
· A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.
· A “duplicate” means a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original.
m. FRE 1006 – Summaries
· The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs that cannot be conveniently examined in court. 
· The proponent must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time and place. And the court may order the proponent to produce them in court.
D. Judicial Notice

1. FRE 201 – Judicial Notice of Adjudicative Facts

a) Scope. This rule governs judicial notice of an adjudicative fact only, not a legislative fact.
b) Kinds of Facts That May Be Judicially Noticed. The court may judicially notice a fact that is not subject to reasonable dispute because it:

1) is generally known within the trial court’s territorial jurisdiction; or

2) can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned.
c) Taking Notice. The court:
1) may take judicial notice on its own; or

2) must take judicial notice if a party requests it and the court is supplied with the necessary information.

d) Timing. The court may take judicial notice at any stage of the proceeding.
e) Opportunity to Be Heard. 
On timely request, a party is entitled to be heard on the propriety of taking judicial notice and the nature of the fact to be noticed. If the court takes judicial notice before notifying a party, the party, on request, is still entitled to be heard.
f) Instructing the Jury. 

In a civil case, the court must instruct the jury to accept the noticed fact as conclusive. In a criminal case, the court must instruct the jury that it may or may not accept the noticed fact as conclusive.

a) CEC § 451 – Matters which MUST be judicially noticed
· Decisional, constitutional, and public statutory law of CA
· Rules of professional conduct for members of the bar

b) CEC § 452 – Matters which MAY be judicially noticed
· the decisional, constitutional, & statutory law of any state of the USA & the resolutions & private acts of Congress
· US regulations
· Official acts of the legislative, executive, & judicial dept
· Records of any court of the state & US
2. BASIC QUESTIONS

a) What FACTS are appropriate for judicial notice?

· What facts can be established without offering evidence?

b) Assuming we’re talking about one of those judicially noticeable facts, what is the proper procedure for implementing judicial notice?

Rae v. State

· D prosecuted for driving w/out a valid DL (was revoked). Court took judicial notice that the D’s license was revoked based on DMV records

· Instructed jury that it was conclusive proof that D’s license had been revoked

· PROBLEM under FRE 201

· (b)(1) – not generally known info

· (b)(2) – can DMV records be trusted?

· Assume yes

· Problem w/procedure. FRE 201(f) – in CRIM case, court MUST instruct jury that the judicially noticed facts may or may not be conclusive

3. California Distinctions
· CA: generally known fact – MUST take judicial notice

· If not general knowledge, but can be established by a reliable source, MAY take judicial notice unless requested, then it becomes mandatory
· CEC § 457 – Jury instructions, if requested, can instruct jury to accept judicially noticeable fact as conclusive

· CA law makes distinctions as to whether or not the court must or may take judicial notice

· Federal law does not make this distinction & judicial notice is discretionary
II. Relevance

A. Definition of Relevant Evidence
1. The Basic Definition
a) FRE 401 – Test for Relevance

Evidence is relevant if:

Tendency to make that fact more or less probable than without the evidence

Fact is of consequence in determining the action 

· Ex: tort lawsuit for strict liability.  P wants to offer evidence that defendant acted negligently.  
· NOT relevant because is strict liability, so it’s not a fact of consequence
b) FRE 402 – relevant evidence IS admissible, unless provided otherwise.  Irrelevant evidence is NOT admissible. 
2. CA. Definition

a) CEC § 210 - evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.

· Compared to FED, in CA, a fact must be DISPUTED in order to be relevant
· If offer to stipulate to a fact, it is NOT disputed, so evidence offered to prove that fact is IRRELEVANT.
b) Cal. Const. Art. I §28(f)(2).  Right to Truth-in-Evidence
Except as provided by statute hereafter . . . relevant evidence shall not be excluded in any CRIMINAL proceeding, 
including pretrial and post-conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court. 
· Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay 
· Nothing in this section shall affect any existing statutory or constitutional right of the press.
3. If a fact is NOT in dispute how can evidence be relevant & make that fact more or less probable?

Old Chief

· D charged w/ assault & crime of being a felon in possession of a firearm.
· At trial, defendant willing to stipulate that D had a felony conviction on his record. Prosecution instead wants present evidence that D convicted of felony assault. Pros trying to show that someone who committed assault in the past, more likely to commit a second assault. 

· Assault – Facts of Consequence

· Felon (admissible)

· Violent (inadmissible

· SCOTUS says evidence about D’s prior conviction should NOT have been admitted. 

· FED RULE: when something might have evidentiary value, even if the fact is not in dispute. 

4. Relevance Distinguished from Probative Value
· Relevance: not a matter of degree

· If moves the needle to any degree ( is relevant

· Questions of credibility are NOT determined when determining relevancy

· Assume the witness is credible because weighing of credibility is left to the jury

· Probative Value: a matter of degree

· How much does the evidence affect the probabilities?

· Relies on:
1. Logical strength of the evidence

2. Need

· Ex: lots of incriminating evidence & not much exculpatory evidence

3. Context of other evidence
· Product Rule
· If have a set of characteristics (variables) & the variables are independent (the probability of one doesn’t affect the probability of the other), & have RELIABLE data, then the probability of having an instance where ALL the characteristics are present is all of those probabilities multiplied. 
5. Materiality: When Is a Fact “of Consequence”?
a) State v. Jaeger
· Basis for appeal: at murder trial, D offered evidence that girlfriend attempted to commit suicide when she was a teenager.  It was a fact of consequence bc that evidence impacts probability. 

· On question of how girlfriend died: was it suicide or homicide?
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B. BALANCING PROBATIVE VALUE AGAINST DANGERS

1. FRE 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons

· FRE 403 – Excluding RELEVANT evidence for prejudice, confusion, waste of time & other reasons

· Prejudice: it hurts

· Ex: evidence is prejudicial if it hurts one of the parties. 

· All evidence is prejudicial, but it’s only inadmissible if it’s UNFAIRLY prejudicial. 

· What can make evidence UNFAIRLY prejudicial?

1. If it might move the jury to engage in ILLOGICAL reasoning 
2. EMOTIONALLY disturbing evidence

3. Where one item of evidence is relevant to prove MORE than one fact of consequence, but is INADMISSIBLE for one purpose and admissible for the other. 

a) Conducting the Balance
· Under FRE 403, the probative value must SUBSTANTIALLY OUTWEIGH the danger of unfair prejudice. 

2. Feaster v. United States

· D charged with sex offenses & child abuse. Offers into evidence testimony that was given to the grand jury. Prosecution presented testimony before the GJ, where W testified that he never saw D abuse children. D couldn’t get witness to trial to testimony, so offering GJ testimony & TC refuses to admit

· D appeals that denying testimony was in error & denied him his 6th amendment rights
· TC error: judge decided that the testimony lacked probative value bc the witness was not credible.

· ( credibility determination NOT an aspect of weighing probative value. Jury decides credibility.
· Judge is supposed to ASSUME the jury would find W credible & then weigh value against other values logically

C. PRELIMINARY QUESTIONS OF FACT

· Helps to figure out whether that fact is present & who decides it.  
· Ex: Best evidence rule – if original writing, can be admitted if it proves a fact of consequence. FRE 104 helps to figure out whether that fact is present/whether it proves a fact of consequence.

1. FRE 104 – Preliminary Questions
APPROACH
(1) PRELIMINARY FACT: What fact must be established to make the evidence ADMISSIBLE.
(2) If the preliminary fact is NOT proven, is it still RELEVANT?

· YES ( 104(a)
· Court decides if proven by the preponderance of the evidence
· NOT bound by the rules of evidence 

· Can hear hearsay

· No ( 104(b) 

· Court can admit IF:

· Sufficient to support a finding (lower standard than 104a)
a) Relevance does NOT depend on a fact (104a)
· Judge must decide whether the fact is true

· Standard ( preponderance of the evidence
· Court can look at anything, whether admissible or not at trial (not bound by rules of evidence, except for those concerning privilege).

b) Relevance that DEPENDS on a fact (104b)
· Burden of proof = sufficient to support a finding
· Conditional relevancy

· Gives jury greater involvement in hearing evidence bc simply asked to use common sense & disregard any irrelevant evidence
c) Judge must conduct hearing on a preliminary question outside the presence of the jury for

· Hearing a confession

· Defendant in a criminal case is a witness

· Justice so requires
2. TEST

· If the fact is NOT established/proved, would the evidence still be relevant?
· Yes ( 104(a) fact

· No ( 104(b) fact
III. Hearsay
A. How to Analyze Whether Something is Hearsay:

Find the out of court statement
What is it offered to prove?
· Does the question tell you?

· If not, which party is offering the evidence? How is the evidence relevant to that party’s case?

· What is the first inference in the chain of reasoning that leads from the statement to the conclusion

· First Inference Rule:  a statement is hearsay if the matter it asserts HAS TO BE TRUE in order for the evidence to be relevant  

If the out of court speaker was lying or mistaken, would the jury be mislead?
· Yes ( Hearsay

· No ( NOT hearsay

B. Hearsay Definition
1. What is hearsay?

a) FRE 801(c) – Hearsay

Statement

That declarant does not make while testifying at the current trial or hearing; and

A party offers in evidence to prove the truth of the matter asserted
b) FRE 801(a) – Statement

a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.
· A communication
· Normally declarative, but can be a command.

· Can be verbalized or in writing

· Can be conduct (non-verbal) if person INTENDED it to be an assertion

· Ex: a nod – would know from context
c) FRE 801(b) – Declarant

The person who made the statement. A person, not an animal or machine. 
Animals? Unlikely 
(i) EX: a dog tracks the scent of a crime scene to a defendant several miles away.  This act of tracking is NOT an assertion & therefore, not a statement.

(ii) EX:  Police arrest Doug after selling illegal drugs at what they believe to be his apartment.  Doug denies living there & thus possessing the drugs.  At trial, to prove that Doug lives at the apartment, a police officer testifies that while she was in the apartment during the drug bust, a parrot sitting on a perch said “good morning, Doug!”.  

(a) Parrot is not a declarant

Mechanical Devices? - NO
n. Mechanical devices do not make “statements” for the purpose of the hearsay rule
Situations where conduct of an animal or machine appears to be an utterance or statement, but it’s actually that of a person

o. Page 148

2. FRE 802 – Rule Against Hearsay

Hearsay is not admissible unless any of the following provides otherwise:

· a federal statute;

· these rules; or

· other rules prescribed by the Supreme Court.

C. Hearsay w/in Hearsay

1. FRE 805: Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.
· when a testimony/document contains multiple layers of out-of-court statements, the doc will not be admissible unless an exception/exemption applies to EACH LAYER of hearsay.
D. Categories of Non-Hearsay Out-of-Court Statements

1.  “Words of Independent Legal Significance” or “Verbal Acts
a) When the speaking of words constitutes an act to which the substantive law attaches legal significance. The words spoken are not evidence of the act, they are the act itself.

EX: formation of oral contract.  
· The words spoken are not mere evidence of the act, they are the act itself.  

EX: slander action
· D’s utterance of the allegedly slanderous words is not evidence about the slander, it IS the slander.

EX: Libel action in which the D printed the words in its newspaper.  
· The newspaper IS the libel.

EX: dispute as to the transfer of a ring & whether it was a gift or a loan.  
· Testimony that that P said to the D, “Please accept this as a token of my gratitude” as she handed the ring is not evidence about the transfer.  
· Because words accompanied the transfer, they make the transfer a gift.  

2. The Value of the Evidence derives from the fact that words were spoken, NOT from the truth of the matter asserted

a) The fact that words were spoken is relevant in & of itself. 
Not the content of the words, but the fact that the speaker said anything at that moment is what matters.
Ex: to determine if someone is alive at any given moment

· Person utters, “I am alive” 

· ( NOT hearsay. 
· The value of the evidence derives from the fact that the person spoke, which showed they weren’t dead

3. Offered to show EFFECT ON LISTENER, not truth of the matter asserted.  

a) Words/conduct relevant because of the EFFECT they have on the person who hears them
· Ex: Defendant claims self-defense. To prove it, D wants to testify that before he punched V, that V screamed “I’m going to shoot you!”
· V’s statement is relevant to defense

· V’s statement offered NOT to show that V was actually going to shoot D, but that D reasonably believed that she was in imminent danger of V

b) FRE 105 – Limited admissibility
· If the court admits evidence that is admissible against a party for a purposes – but not against another party or for another purpose – the court, on timely request, must restrict the evidence to its proper scope & instruct the jury accordingly. 
· **LIMITING INSTRUCTION**
4. Circumstantial Evidence of Declarant’s State of Mind

· When the words/conduct don’t directly assert the state of mind (not offered to prove the truth of the matter asserted), but it is circumstantial evidence of the speaker’s state of mind. 

· Ex: knowledge
· Ex: D says to X, “I need to get my brakes checked because they haven’t been working well.” In a negligence suit by P against D, that statement is NOT hearsay, because it is not offered to show that the brakes really were defective, merely that D had knowledge that the brakes might be defective. 

· Statements offered to show the declarants sanity or emotion also not offered for truth of matter asserted & thus, are not hearsay

5. Non-Assertive Conduct or Assertive of Something Other than what they’re offered to prove

· Conduct NOT intended to be an assertion is not hearsay
· non-assertive verbal conduct

· Non-verbal conduct that is not intended to be an assertion is also not hearsay

· Ex: O, while walking down the street, suddenly puts up his umbrella. This act is not to show that it was raining & will not be hearsay, since O was not intending to assert to anyone, “it’s raining.”

· Need to look at the context


E. FRE 801(d) – EXEMPTIONS / Not-Hearsay
1. FRE 801 (d)(2) – Opposing Party Statement/Admission
· If a party made an out-of-court statement & the opposing party offers that statement into evidence ( NOT hearsay

· Anything your client says can be used by the opposing party against them, so long as it is relevant

· Doesn’t matter what it’s offered to prove
· PK requirement doesn’t apply
· Rationale: a statement by a party, so they can explain it to the jury if they were talking about something they had no personal knowledge of

· Can be an opinion. Compared to witnesses, who can only testify to PK& not opinion
a) Requirements

Statement by a party

· Opponent’s Statement in WRITING ( requires authentication of the writing

Offered by the other party

· No requirement that w/regard to the CONTENT of the statement

b) FRE 106 - Completeness Doctrine

· If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
· CEC § 356: 
· Rule allows conversations/verbal statement ( don’t want to mislead jury by offering a statement out of context

· Not limited to writings & recorded statements

c) FRE 801(d)(2)(A) – Adoptive Admission

Same as opposing party statement, but someone other than the party made the statement, BUT will attribute it to the party.  
(i) NOT hearsay if offered by the opponent

(ii) Vicarious opposing party statement

Requirements

(iii) Offered against the opposing party

(iv) Made by party in individual or representative capacity

(v) One that party manifested to be true (Ex: adopted the admission by nodding)

Test: 

p. What would a normal person do in such a situation?
· If a reasonable person in the place of the D might NOT have said anything ( no adoptive admission

q. Preliminary Fact (104a) 
· Would the out-of-court statement would be relevant even if unable to prove the preliminary fact?
( 104(a) – judge decides based on the preponderance of the evidence & rules of evidence don’t apply

d) FRE 801(d)(2)(C) - Vicarious Party Admission
     (Agency Admission)

Authorized Spokesperson Rule

r. Types

(i) Authorized Admission (801(d)(2)(C))
· Made by a person AUTHORIZED to make a statement 
· Ex: PR agent, spokesperson

(ii) Agency Admission (801(d)(2)(D))
· Made by the party’s agent or employee w/in the scope of the relationship while it existed

· Ex: statement made by an employee who is NOT a spokesperson

s. Preliminary Facts 
· 104(a) question ( whether the speaker was an authorized spokesperson or whether stmt was made w/in the scope of employment while employed
· Preponderance of the evidence
· CEC § 1222: preliminary fact for authorized admission determined under different standard

· ( sufficient to sustain a finding
e) FRE 801(d)(2)(E) - Co-Conspirator Statements

Made by the party’s coconspirator during and in furtherance of the conspiracy.
· Requirements:
1) Must have been a conspiracy
· Does NOT require for its application that conspiracy be charged as one of the crimes
· The statement may be considered but does not itself establish he existence of the conspiracy

2) Declarant a member of that conspiracy
3) Made while the conspiracy was in existence (during its “course”); and

4) Made in furtherance of the conspiracy
· Preliminary Facts (104a) 
· Made by coconspirator

· During & in furtherance of conspiracy

· **don’t require for its application that conspiracy be charged as one of the crimes. 
· The statement may be considered, but it does NOT itself establish the existence of a conspiracy. 

· CEC 1223 

· broader time element than FRE 801(d)(2)(e)
· statement could be used even if it was made BEFORE the party making the statement joined the conspiracy
2. FRE 801(d)(1) – Prior Statements of Witnesses 
a) Uses:

Statements INCONSISTENT with witness’s trial testimony

Statements CONSISTENT with witness’s trial testimony; and 

Statements IDENTIFICATION a person and made after perceiving that person.

· Ex: prosecution for bank robbery calls an eyewitness to testify in court & asks her, “do you see the bank robber?  Could you point him out?”  at cross-examination, Defense establishes that they used an lineup and that when presented with the lineup, the witness pointed at someone else. 

· This second statement is not hearsay because although it it was a prior out of court statement, the witness is in court & subject to cross

b) Requirements

Must testify at the trial or hearing; and

Must be subject to cross-examination concerning the prior statement

· If placed on the stand, under oath, & responds willingly to Q’s

The statement is:

t. Inconsistent w/ the declarant’s testimony & given under penalty of perjury at trial, hearing, or other proceeding or in a depo;
· Sworn affidavits given to police don’t count
u. Consistent w/ declarant’s testimony & is offered:

(i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in testifying; or

(ii) to rehabilitate the declarant’s credibility as a witness when attacked on another ground

v. Identifies a person as someone the declarant perceived earlier. 

· ID must be a specific person – description not enough

· CEC § 1238: ADDITIONAL REQUIREMENT

· Prior identifying statement must have been made at a time when the crime or other occurrence was FRESH in W’s memory; and
· Evidence of statement offered AFTER W testifies that he made the ID & that it was a true reflection of his/her opinion at the time
F. HEARSAY EXCEPTIONS

· Statement is hearsay under the basic definition of FRE 801(c) & no exemptions apply.  

· If an EXCEPTION applies ( still hearsay, but objection is overruled & statement is admissible.  
· Only need one exception to make hearsay objection overruled.  Each exception is an independent ground to overcome hearsay objection. 

1. FRE 803 – Availability of Declarant IMMATERIAL
a) TIME-SENSITIVE
FRE 803(1) – Present Sense Impression

A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
· Out of court declarant making a statement about what they perceived either SIMULTANEOUS with their perception or shortly thereafter

· Rationale: more reliable bc less time for memory loss & not enough time to think up a lie.

· Focus ( timing element
FRE 803(1) – Excited Utterance
A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused.
· Make statement about a startling event while still excited about it
· Rationale: when someone is speaking like this, they are reliable bc won’t have the presence of mind to lie. 
· Focus ( emotional state of speaker
CEC § 1370 – Threat of Infliction of Injury 
**NO federal analog**
1) The statement purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant.

2) The declarant is unavailable as a witness 

3) The statement was made at or near the time of the infliction or threat of physical injury (<5 yr)
4) The statement was made under circumstances that would indicate its trustworthiness.

5) The statement was made in writing, was electronically recorded, or made to a physician, nurse, paramedic, or to a law enforcement official.

6) Admissible only if proponent of the statement gives notice to the adverse party

b) Concerning State of Mind & Physical Condition
FRE 803(3) - Then-Existing Mental, Emotional, or Physical Condition

A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), 
but not including a statement of memory or belief to prove the fact remembered or believed 
unless it relates to the validity or terms of the declarant’s will.
w. Rationale:
· When people make statements describing their internal state of mind or internal physical condition (ex: “I feel bad”), they are not going to be wrong or misperceive bc we know how we feel. 

x. Examples:

· Testator says, “I believe you’re a thief!” ( hearsay
· Would be admissible under State of Mind Exception if offered to prove the belief itself & testator’s state of mind

y. Mutual Life Insurance v. Hillmon

· Hillman sues life insurance co to recover on police for husband who died. She has to prove Mr. Hillman is dead & offers a body as evidence. 
· Prob.: the body had been in the ground for a while, so it was hard to tell who it was.

· Insurance co says that the body is someone that Mr. Hillmon murdered to recover on life ins $$$ & says that it’s Mr. Walters.

· Offers into ev letters from Mr. Walters where he said that he intends to go to Colorado w. Mr. Hillmon 
· **if can show that Mr. Walter INTENDED to go w. Mr. Hillmen, then the logical inference is that he acted in accordance w. that intention
· So, Mr. Walter was in CO w. Mr. Hillmon, so the body could be his

z. Hillmon Doctrine

(i) Once you introduce a statement of intent or plan into evidence, it is admissible to prove state of mind. 
(ii) It is fair to infer subsequent conduct that is consistent w. that intent/plan
· Within the State of Mind exception. 
(iii) Does NOT allow statements concerning a fact remembered or believed if offered to prove the fact remembered or believed.
aa. Sheppard v. United States
· D convicted of murdering wife by poison. As the wife was dying, she says, “Dr. Sheppard poisoned me!”

· Prosecution offers this statement into evidence & it’s admitted & Dr. Sheppard convicted


· Wife’s statement hearsay bc the first inference = inference contained in her statement

· Her statement also circumstantial evidence of her will to live rather than a desire to die
· BUT risk of unfair prejudice outweighs probative value

(4)
FRE 803(4) – Statement made for Medical Diagnosis or Treatment
· ELEMENTS:
1. Statement made for the purpose of obtaining a medical diagnosis or treatment
2. The statement describes medical history, PAST or PRESENT symptoms, pain, sensation, cause or source
3. The statement is reasonably pertinent to diagnosis or treatment. 
· No limit on who makes the statement or to whom the statement is made

· People who are NOT patients can also make statements qualifying under this rule

· Ex: parents discussing kids condition

· BUT, doctor’s statement to the patient with the diagnosis is not w.in the rule

· Bc would not be for the PURPOSE of obtaining a diagnosis – it IS the diagnosis

· Ex: Car accident & P says, “My leg is killing me!”

· NOT admissible under 803(4) bc not for the PURPOSE of obtaining a medical diagnosis or treatment

· BUT, 803(3) doesn’t require a purpose, so could work under the state of mind exception
(5)
FRE 803(5) – Recorded Recollection

· A record that:

(A) is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;

(B) was made or adopted by the witness when the matter was fresh in the witness’s memory; and

(C) accurately reflects the witness’s knowledge.

If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an ADVERSE PARTY.
· When a witness is called to testify about something that they have PK of, but don’t remember
· Ex: Cop testifying about accident scene

· PRELIMINARY FACT (104a)

· (1) To make admissible, must show that the matter was FRESH in the witness’s memory

· (2) If this is not proven, is the recollection still relevant?

· ( YES – 104(a) & ct decides by the preponderance of the evidence & not bound by the rules of evidence

ab. FRE 612 – Writing Used to Refresh a Witness’s Memory

· An adverse party can use a writing to refresh the memory of a witness:

· While testifying; or

· Before testifying

· Deleting unrelated matter (if justice requires) – the adverse party can have the writing produced at the hearing to inspect, cross the witness about it & introduce anything relating to the W’s testimony.  If writing contains unrelated matters, these can be deleted.

· If introduced at trial – opp counsel has right to inspect & use for cross

· If before trial – TC has discretion to allow opp counsel to see the item & cross W on it

· Failure to produce or deliver the writing 

· In a criminal case – if prosecution does not comply, the court must strike the W’s testimony or declare a mistrial 

c) Business & Public Records
(6)
FRE 803(6) –Records of Regularly Conducted Activity 
· A record of an act, event, condition opinion, or diagnosis if:

1) Record was made at or near the time by someone with knowledge

2) The record was kept in the course of regularly conducted activity of a business
3) Making a record was a regular practice of that activity
4) All of the above AND the opponent does NOT show that the source of info or the method or circumstance of preparation indicate a lack of trustworthiness

· FED ( burden on the OPPONENT, the objecting party, to indicate the trustworthiness

· CAL ( burden on the PROPONENT to show trustworthiness (opposite to Fed)
· Must conform to FRE 902 (self-authentication) or else will need to bring the custodian of records to testify to the authentication.
· Ex: patient suing doc for malpractice. Doc creates a memo for his files that states surgery went well. Made record AFTER being sued.

· ( would NOT qualify as a biz record 

· Similar to Palmer v. Hoffman: after an accident, the company told employee to write an accident report for a lawsuit

· ( not a biz record, these are dox created in anticipation of litigation.  

(7)
FRE 803(7) – ABSENCE of Record of Regularly Conducted Activity

· Evidence that a matter is not included in a record described in paragraph (6) if:
· (A) the evidence is admitted to prove that the matter did not occur or exist;

· (B) a record was regularly kept for a matter of that kind; and

· (C) the opponent does not show that the possible source of the information or  other circumstances indicate a lack of trustworthiness.

(8)
FRE 803(8) – Public Records

· A record or statement of a public office if:

(A) it sets out:

(i) the office’s activities;
· Ex: HR policy book; personell records
(ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel; or
· Public dox containing observations - Ex: court reporter transcript 
· Police report OK in civil, NOT in crim.
(iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and
· Factual findings - Ex: FACC report on airplane crash
(B) the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness.
· CRIMINAL
· FED: prosecution CAN’T use public records 
· Limitation of 803(8) - CAN’T use in a criminal case
· CAL: NO LIMITATION placed on prosecution in a criminal case
· Might have constitutional problems 
· CEC 1280
(9)
FRE 803(10) – ABSENCE of Public Record

· Testimony — or a certification under Rule 902 — that a diligent search failed to disclose a public record or statement if:
(A) the testimony or certification is admitted to prove that

(i) the record or statement does not exist; or

(ii) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind; and

(B) in a criminal case, a prosecutor who intends to offer a certification provides written notice of that intent at least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice — unless the court sets a different time for the notice or the objection.
2. FRE 804 - Declarant is UNAVAILABLE
a) 804(a) – Criteria for Being Unavailable

· A declarant is unavailable as a witness if the declarant:

(1) Is exempted bc of privilege
(2) Refuses to testify about the subj matter despite a court order to do so;
(3) Testifies to not remembering the subj matter;
(4) Is dead or prevented from testifying du to a then-existing infirmity, physical illness, or mental illness; or
(5) Is unable to procure by process or other reasonable means
· Doesn’t apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.
· CEC § 240 – Unavailable as a Witness
· Adds “unavailable if:”

· Disqualified due to not giving an oath (No comparable disqualification in fed)

· Declarant will be traumatized from testifying according to expert opinion

· More stringent reqs than Fed:

· When refusing to testify, must be persistent in refusing to testify AND held in contempt
· Inability to remember doesn’t make unavailable 

· Less stringent reqs than Fed:

· If unable to procure attendance by court process (serving w/summons) ( unavailable

· Fed more demanding – need to try other reasonable means to contact in addition to serving w. summons 
b) FRE 804(b)(1) – Former Testimony
· How to use the Former Testimony Exception:

· (1) offering into evidence TODAY against a party from prior case & who had opportunity & motive to develop the witness then

· Deposition taken pretrial in a case that is now at trial is admissible in THAT trial
· (2) predecessor in interest ( CIVIL ONLY

· Majority: must have privity

· Was not a party in the prior case, but there was a predecessor-in-interest @ prior case & THAT person had motive & opp to examine W

· Minority: similar interest – privity not required.
· CEC § 1291 – Former Test. Offered Against Party to Former Proceeding
· Offered TODAY against a party in the 1st case

· Applies only to deposition ONLY IF deposition taken in a different case

· Can admit AGAINST the party who offered it into evidence in the first case

· If you offered it into evidence in the 1st case, can’t complain that it is now being used against you (nothing like this in Fed rules)
· Admissible to offer Grand Jury testimony against prosecutor in separate case if it was the prosecutor that offered that evidence in the GJ.

· CEC § 1292 – Former Test. Offered Against Person NOT a Party to Former Proceeding

· Offered today against a party NOT a party in 1st case
· The party from 1st case had the right & opp to cross the declarant with an interest & motive SIMILAR to that which the party against whom the testimony is offered now
· Analogous to Federal Minority rule

c) 804(b)(2) – Dying Declaration 
· Statement must be about the cause or circumstance of death
· Criminal – narrow application, must be HOMICIDE
· In CA – applies across the board

· Civil – statement made while declarant was believing that death was imminent. Doesn’t actually have to die.
· In CA – must actually die
d) 804(b)(3) – Statement Against Interest
· Hearsay is reliable enough to admit if a REASONABLE PERSON would make the statement only if believed was true bc could cost $$ or send to jail.

· Normally don’t say such things unless they’re true

· Compared to Party Admission 
· Party admission = statement offered by the opponent. 
· Nothing in admission exception that says it must be against the party’s interest

· Stmt against interest 

· MUST be against the party’s interest to say
· Declarant must be unavailable 

· Neither req’d for party admission

· CEC § 1230 – Declarations against interest 
· Unavailable as witness
· Statement, when made, was contrary to the declarant’s pecuniary or proprietary interest,
· Or subjected him to risk of civil or crim liability,
· Or tended to render an invalid claim by him against another, or 
· Created such a risk of making him an object of hatred, ridicule, or social disgrace in the community
· Not in fed rule (broader than fed)
· That a reasonable person in his position would NOT have made the statement unless he believed it to be true
e) FRE 804(b)(6) – Forfeiture by Wrongdoing
· Statement offered against a party that wrongfully caused the declarant’s unavailability
· party wrongfully caused — or acquiesced in wrongfully causing — the declarant’s unavailability as a witness, and did so intending that result
· to disincentive killing the witness
3. FRE 807 – RESIDUAL EXCEPTION
· Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in FRE 803/804:

(1) the statement has equivalent circumstantial guarantees of trustworthiness;

(2) Offered as evidence of a material fact;

(3) More probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and

(4) admitting it will best serve the purposes of these rules and the interests of justice.

AND

(5) Before the trial or hearing, the proponent gives an adverse party reasonable notice of 
· the intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opp to meet it
· inadmissible w.out this notice

· Near miss problems

· Attempted homicide case – doesn’t fit into 804 or 803 exceptions. 

· Some cases say can’t use hearsay that is in a CATEGORY that 804 or 803 deal with, so the 807 residual exception will not let you avoid the requirements of these exceptions.

· For the odd exception where hearsay looks reliable, but doesn’t fit into 803/804 category

· CEC 1228 – Out-of-Court Statements for Minors under the Age of 12; establishing elements of certain sexually oriented crimes; notice to defendant
· Limited exception – ONLY applies where the defendant has ALREADY made a confession. Applies to make confession admissible

4. CONSTITUTIONAL ISSUES

· Confrontation Clause
· Even if admissible hearsay, there might be a completely separate issue with violation of Confrontation Clause

· CRIM ONLY when prosecution offering evidence against defendant ( right of the D, not the prosecution
· Requirements to sustain a Confrontation Objection:

1) Hearsay declarant NOT testifying at trial

2) Show that the hearsay statement is testimonial in nature
3) Defendant had NO previous chance to cross examine about the statement

( if meet all 3, admitting the ev violates the confrontation clause EVEN IF hearsay obj would be overruled.

· Testimonial in nature if:
· It is testimony (prior proceeding, depo, etc.)
· The RESULTS are scientific/forensic testing results

· Performed in advance to the prosecution

· Witness statement collected by the police 


·  W statement as part of an ongoing police emergency is NOT testimonial. 
· Other Constitutional Issues
· When is the D denied its constitutional rights when the Ct excludes defense evidence? 

· D losing apparently trustworthy evidence

· The evidence lost tends to prove D’s innocence

· Chambers v. Mississippi
· D charged with murdering cop. At trial, D calls a witness, who confessed to murdering the cop. W repudiates the confession. D wants to attack the credibility of W & call another W to impeach W1. State refused to allow bc older law that prohibited impeaching your own witness. 

· D convicted & SCOTUS reverses bc D unable to present that evidence, was denied due process

5. MISCELLANEOUS
a) Public Records of Vital Statistics & Religious 
Public Records of Vital Statistics (FRE 803(9))
Public Records of Religious Orgs Concerning Family or Personal History (FRE 803(11))
Certificates of Marriage, Baptism, & Similar Ceremonies (FRE 803(12))
b) Family Records

Family Records (FRE 803(13))
Statement of Personal or Family History (FRE 804(4))
c) Records of Dox that Affect Int. in Prop

Records of Dox that Affect Interest in Property (FRE 803(14))
Statements in Dox that Affect an Interest in Property (FRE 803(15))

d) Statements in Ancient Dox
FRE 803(16)

e) Market Reports & Similar Commercial Publications
FRE 803(17)

f) Learned Treatises
FRE 803(18)

g) Reputation 

Reputation Concerning Personal or Family History (FRE 803(19))
Rep. Concerning Boundaries or General History (FRE 803(20))

Rep. Concerning Character (FRE 803(21))

h) Judgement of Previous Conviction 

FRE 803(22)
IV. Character Evidence

A. Overview

· Generally, character evidence is NOT admissible to prove conduct**

· Character evidence says a general statement about a person that conveys a MORAL JUDGEMENT
· Tends to de-emphasize evidence that actually goes to the facts at issue

· Sometimes referred to a propensity evidence
B. Questions to Ask

1. Is it character evidence?

· Does it say a general statement about a person that conveys a moral judgement?

2. What is the PURPOSE for which it’s offered?

· Issue in case?
· 405(b) – ex: child custody case, where parent’s character is at issue

· Impeachment?

· Convictions (609)

· Acts of lying (608(b))

· Reputation, opinion (608(a))

· To prove conduct?

· Civil ( never acceptable

· Exception: sexual assault

· Criminal ( not admissible (404(a))

· Exception: Def. holds key

· D offers ev. about OWN character

· ( prosecution can rebut

· D offers ev. about VICTIM character

· ( pros can rebut showing D had same trait (404(a)(2)(B))
· What form may character ev. be offered?

· Direct ( opinion & reputation

· Cross ( opinion, rep., & specific instances ONLY to attack credibility of D’s offered character ev. 
C. FRE 404 : Character evidence; crimes, wrongs or other acts
· CAN’T use character evidence to prove conduct

· Sometimes referred to as propensity evidence
· something about the person that inclines them to act in a certain way

· Habit evidence: specific conduct & a specific situation.  A person does it repeatedly & it conveys no moral judgement 
· ex: every time a person is driving down the street & come to a stop sign, they come to a FULL STOP 

· not making a moral judgement

· Criminal cases

· Character evidence is NEVER an issue in a criminal case. In criminal cases, the issue is ALWAYS the conduct.
· Exception 404 – when the character is an ISSUE in the case. Only civil
· Ex: child custody dispute considers mom & dad’s character
1. 404(a): Character offered to prove CONDUCT
· NOT admissible
· Might be relevant, but still INADMISSIBLE
· 404(a)(1) – PROHIBITED USES
· Character evidence is NOT admissible to prove that on a Particular occasion the person acted in accordance with the character or trait
· Character evidence NOT admissible in civil case to prove conduct
· EXCEPTION ( civil case involving sexual assault
· Michelson v. United States
· Crim. Defendant charged with bribing a federal agent
· Defense that he was entrapped
· Defendant testifies in his own defense (defendant & witness)
· When one of the parties testifies as a witness, different rules apply because the potential to impeach the witness
· Calls 5 other witnesses to testify that they know the D & are familiar with his reputation for being a law-abiding, honest person (character witnesses)
· Providing REPUTATION evidence ( by nature is hearsay
*EXCEPTION TO HEARSAY RULE
· FRE 803(21) – Reputation Concerning Character

· A reputation among a person’s associates or in the community concerning the person’s character.
· Not excluded by hearsay rule, regardless of whether the declarant is available as a witness

· Prosecution cross-examines character witnesses & asks questions like: “did you know defendant was arrested & convicted for trademark violations?”
· When D. presented character evidence that D was a law-abiding & honest person, he was trying to show that he wouldn’t have committed such conduct, unless he was entrapped. 
· **goes to credibility of a defendant as a witness


· 404(a)(2) – EXCEPTION for a Def. or Victim in a CRIMINAL case
· Exceptions in a criminal case:

· DEFENDANT’S Character:

· D may offer evidence of the D’s pertinent trait, & if admitted, the prosecutor may offer evidence to REBUT

· D may offer positive character evidence about himself to show that he didn’t commit the crime.

· Once the Def opens the door by providing positive character evidence, the door STAYS OPEN & the prosecution now has an opportunity to rebut it. 
· How can D prove character?

· Reputation

· Opinion

· ( NO specific instances


· How can Prosc rebut D’s ch. Ev to prove her innocence? 

· On cross, ask character W about specific instances of conduct to undermine the credibility of the witness (not to prove ch ev)

· Can call it’s own witness

· Only reputation & opinion evidence

· VICTIM’S Character:

· At the start of trial, the door to evidence about victim’s character is CLOSED

· If Def offers character evidence about a victim, the prosecution can rebut
a) How Prosecution can introduce character evidence

Defense offers POSITIVE character evidence about SELF ( now, prosecution can REBUT

Defense offers character evidence about VICTIM 
( prosecution can rebut
2. Special rule for Homicide Prosecutions
· 404(a)(2)(C)  

· Evidence of the Victim being the first aggressor is not character evidence, but is conduct.

· Opens the door for prosecution to offer evidence of Victim’s peacefulness to rebut D’s evidence that the victim was the fist aggressor

· Way for the door to character evidence to be OPENED without the defendant having opened the door himself
· CA: NO comparable rule. The only way the defense opens the door to V’s character is by offering evidence of V’s character.
· 404(a) – character evidence not admissible to prove conduct
· 404(a)(2)(A) – exceptions

· 404(a)(2)(B) – 

· D may offer Ev. re victim’s pertinent trait & prosecutor can rebut & offer ev. that D has same trait 
· 404(a)(2)(C)  - homicide case.

· Pros bring ev of V’s peacefulness to rebut ev that V was 1st aggressor

· 404(a)(2)  - Character Evidence Re: VICTIM’S conduct
· (B) subject to the limitations of FRE 412 (sex offense cases), a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:

· (i) offer evidence to rebut it; and

· (ii) offer evidence of the defendant’s same trait; and

· (C) in a homicide case, 
· the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.

D. FRE 405: Methods of Proving Character
1. 405(a) – RULE




Methods of Proving Character

(a) By Reputation or Opinion. 
When evidence of a person’s character or character trait is admissible, it may be proved by:

-testimony about the person’s reputation or by 
-testimony in the form of an opinion. 
On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.
· 405(a) – 

	On DIRECT can try to prove character with:
	( REPUTATION & OPINION



	On CROSS can also include questions on:
	( SPECIFIC INSTANCES OF CONDUCT



a) Specific Instances of Conduct

· Under federal law, on direct examination NO specific instances of conduct are permitted. 
· CEC 1103(a) – Defendant can prove VICTIM’s character w. opinion, reputation, or specific instances of conduct. 

b) Questions to Ask w/ Character Evidence
Has the door been opened?

· Only Defendant can open

Who is the character evidence about?
ac. Defendant

ad. Victim
HOW may the character be proven?

· On direct ( rep. & opinion

· On cross ( rep., opinion & SPEC. INSTANCES
· Specific instances must ONLY go to the credibility of the witness
E. Sexual Assault and Child Molestation Cases

*essentially can use Defendant’s PRIOR SPECIFIC INSTANCES of conduct (sexual assault & child molestation) to prove Def.’s character & conduct*
*ex: Can use prior acts of child molestation to prove that Def’s a child molester. CAN’T use reputation or opinion, as for 413 (check this)
*may ONLY use SPECIFIC INSTANCES to do this. ( REVERSE of 404 & 405.

1. FRE 413: Similar Crimes in Sexual Assault Cases

· Admitting the D’s prior acts of sexual assault in sexual assault case
· Creates an exception to 404(a) ONLY for prior acts, not for reputation or opinion

· Broad definition of “sexual assault” & includes child molestation

· **EVEN admissible if there is no conviction of prior acts

· Low burden, so jury gets to hear if passes 104(b)

2. FRE 414: Similar Crimes in Child Molestation Cases

· Can use defendant’s prior acts of child molestation to prove conduct

· ONLY applies to prior acts of child molestation
· Couldn’t introduce prior sexual assaults if not on a child

· Victim must be younger than 14
· CEC 1108: covers sexual offenses broadly – doesn’t have to talk specifically about child molestation bc sexual offense covers that conduct whether or not person was a minor. 

· GOES BOTH WAYS

· If prosecuting a sexual assault of an adult, Def’s prior acts of assaulting adults OR children are admissible

· If child molestation case, BOTH prior acts of sexual assault & molestation are admissible. 

3. FRE 415: Similar Acts in CIVIL Cases - Sexual Assault or Child Molestation 

· Makes admissible in civil cases D’s prior acts of that nature 

· CEC 1108: ONLY applies in CRIMINAL cases. NO comparable rule for Civil cases. 

· In civil cases, adverse party’s prior acts are excluded bc general rule kicks in excluding character evidence to prove conduct. 

4. CEC 1109 – Domestic Violence

· In a domestic violence case, D’s prior acts of domestic violence are ADMISSIBLE to prove his character.
· NO federal analog.

· If not a child molestation or sexual assault case, default back to 404(a), so unless D opens the door, D’s character is inadmissible & even if it’s open, specific instances cannot be used to prove D’s character 

5. FRE 412: Sex Offense Cases: The Victim’s Sexual Behavior or Predisposition

· Sex offense case where defendant wants to offer evidence of V’s sexual behavior or predisposition.

· Limits what D can bring of victim’s sexual behavior or predisposition. 

a) Exceptions

Civil Case

· 412(b)(2) – evidence offered to prove Victim’s sexual behavior or predisposition admitted only if the probative value SUBSTANTIALLY outweighs any unfair prejudice to the victim. 
· CEC § 1106 – INADMISSIBLE. Victim’s sexual conduct to prove consent inadmissible, so long as the plaintiff doesn’t offer it herself. 

Criminal Case

· 412(b)(1)
a. Defendant can prove someone OTHER than the Def. was the source of semen, injury or other physical evidence.
b. Can show a CONSENSUAL relationship

c. Brady/exculpatory evidence & constitutionally required to present

F. OTHER CRIMES, WRONGS, OR ACTS

1. FRE 404(B) Crimes or Other Acts

· When a person’s character or character trait is an ESSENTIAL element of the claim. Character trait may also be proved by specific instances of conduct. 

· BOTH criminal and civil

· Specific instance of conduct NOT admissible to prove character in order to prove conduct, BUT might be admissible for another purpose
· Will always involve evidence of some crime or other act b/c it’s a backdoor way for prosecution to get around character evidence rules
· Does not deal with arrests or convictions, deals w. the underlying conduct
· Relates to some conduct NOT being charged in this case

· PRELIMINARY FACT: was there a crime, wrong, or other act that is probative of a MIMIC fact? 

· Proof of the other crime wrong or act is only admissible if it is RELEVANT (104 question)
· 104(b) – sufficient to support a finding standard
· If can’t prove preliminary fact, it is IRRELEVANT

· Ex: if have evidence of someone’s bad conduct, can’t use to show have bad character, but could be used to prove some other fact.

· Ex: motive, opportunity, knowledge, identity, lack of accident

· Ex: D charged with selling drugs he sold to an undercover cop. D admits to possession of drugs, but says was entrapped by police. 

· Prosecution offers evidence that on several other occasions, that same defendant has sold other people drugs

· Can it be used to show D was drug dealer? ( NO, that’s character evidence

· Is this evidence about D’s other sales of drugs relevant for non-character evidence purposes? ( INTENT – didn’t have to coerce defendant the other times to sell drugs.

a) ROBBINS v. STATE

· D charged with killing 17mo. Old daughter of live-in-girlfriend. D was babysitting when mom comes home to find V w. bruises all over. D says caused by CPR. @ trial, prosecutor offers ev that on 4 prior occasions in 6 mo. before baby died, baby suffered other physical injury when left in D’s care. 
· D convicted

· For the evidence of prior incidents to be admissible under 404(b), it must be logically probative of something other than character.
· Doctrine of Chances
· Can admit evidence of OTHER instances where the same thing happened to show the improbability of defendant’s claims. 
2. TIMING of Uncharged Misconduct

· In most cases, uncharged misconduct evidence relates to misconduct that occurred BEFORE the conduct in question in this case

· Not a firm rule, so long as it logically has a bearing on one of the MIMIC facts

3. HUDDLESTON v. UNITED STATES

· D accused of knowingly selling stolen merchandise

· Mental element: D knew they were stolen goods

· Defense: didn’t know that they were stolen

· Prosecution offers evidence that a coupe of months before, D was also involved in another transaction where he obtained a large # of TV’s from the same source that supplied the stolen tapes
· ( pros can show TVs were stolen bc tends to prove knowledge (404b MIMIC fact)

· For evidence to be probative of knowledge, must show that the TV’s were stolen & that the defendant KNEW it. 

· PRELIMINARY FACT
· Underlying crime, wrong, or other act: that D obtained the TV’s knowing they were stolen
· If can’t prove, evidence is IRRELEVANT (104(b) question)
· Prosecution needs to show by a sufficient to sustain a finding standard that the defendant knew the TV’s were stolen. 
· If don’t prove, evidence is IRRELEVANT
G. Habit Evidence

· Character evidence = general statement about a person that conveys a MORAL JUDGEMENT

· Propensity = some aspect of a person that inclines them to act in a certain way

· Habit evidence = says something specific about a person & conveys NO moral judgement. Objectively describes conduct

· Must have happened a lot. A few times is not enough to make a habit

1. FRE 406: Habit; Routine; Practice

Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
· Ex: evidence that someone drives recklessly 
· = character ev.
· Ex: evidence that when a person comes to a particular stop sign, that they always come to a rolling stop 
· = habit.  It is specific conduct in a specific situation that doesn’t convey a moral judgement. 
· Can have bad habit, but it’s not character evidence if it doesn’t make a general statement 
· Ex: Employee drinks 2 martinis every day before driving home from work. 
· Bad habit, but not character evidence because not saying generally, “he’s guilty.”
· Biz. Equivalent of habit
· Ex: UPS has a particular routine practice when they deliver a package

· Admissible to prove conduct consistent with usual practice
a) Factors Establishing Habit

Specificity

Regularity

Unreflective/Semi-automatic behavior

2. Evidence of Similar Events
· To be admissible, must be RELEVANT 
· To be relevant, must be pertaining to events & facts IN QUESTIONS & about the PARTIES in the case

· Sometimes evidence will be relevant, even if NOT directly about the facts or parties in the case, but because there are SIMILARITIES in this case to prior events.
· No specific rule, only applying requirements of evidence & FRE 403 (excluding relevant evidence for waste of time or unfair prejudice)

V. Exclusion of other Relevant Evidence

A. Subsequent Remedial Measures

1. FRE 407 - Subsequent Remedial Measures
When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:

· negligence;

· culpable conduct;

· a defect in a product or its design; or

· a need for a warning or instruction.

But the court may admit this evidence for another purpose, such as impeachment or — if disputed — proving ownership, control, or the feasibility of precautionary measures.

a) Rationale:
· If people realize they can fix the problem, but that doing so will be used against them in court, there would be MORE accidents

· Ex: fix stairs after someone falls

· Relevant bc shows that a problem existed

· INADMISSIBLE 

2. CA Rule

a) CEC § 1151 
When, after the occurrence of an event, remedial or precautionary measures are taken, which, 
if taken previously, 
would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event. 
· Unlike fed, doesn’t exclude for use in products liability. The scope of what gets excluded is broader in fed.

3. Tuer v. McDonald

· Civil action for medical malpractice.

· Patient goes in for heart surgery & heparin is administered. Taken off of heparin before surgery, but surgery is delayed & heparin is NOT re-administered. Man has heart attack & dies.

· Hospital changed its protocol for such patients AFTER the incident. 

· Changed protocol to administer heparin until cut open. 

· Doctor said that it would have been unsafe to do this, even tho protocol changed to do just this.

· TC refused to admit evidence of subsequent remedial measure. 

a) Subsequent remedial measure evidence CAN’T be used to show NEGLIGENCE
· CAN be used to show/refute a defense that an alternate measure was not feasible
· Using evidence to prove NEGLIGENCE has to be something DIFFERENT to proving there was a feasible precautionary measure/alternative. 

· Compare:
· (1) not restarting heparin was medically reasonable

to
· (2) we did NOT restart the drug bc the patient would have died on the operating table.

· #1 ( goes to NEGLIGENCE. 

· If the defense is that actions were reasonable, then those sorts of statements mean that offering evidence of subsequent remedial measures would be to use them to prove culpable conduct. 

· #2 ( goes beyond denying negligence. 

· Defense of “No feasible precaution could have prevented this”

· If defense is going BEYOND saying that they were reasonable, it OPENS A DOOR & plaintiff can use a change in procedure / subsequent remedial measure to show feasibility of precautionary measures. 

4. Admissibility to Impeach

· Ex: man falls down stairs & landlord says that there’s no way to prevent people from falling down stairs.

· Could use evidence of repair as impeachment evidence

B. (CIVIL) Compromise & Payment of Medical & Similar Expenses 
1. FRE 408 - Compromise Offers and Negotiations
· The following is inadmissible to prove/disprove the validity of amount of a disputed claim or to impeach:
· Furnishing/offering to settle or accept a settlement

· Conduct or statements made during compromise negotiations

· Exception: criminal case when negotiations related to claim by public office in exercise of regulatory authority

a) Timing

1) There must FIRST be a CLAIM
· Doesn’t necessarily mean the claim has to be filed, but has to indicate there is a claim.

· If blurt out right away, “my fault!” – evidence of this is admissible

2) There must be a DISPUTE
· Can’t have a compromise w/out a dispute

· Policy: want to encourage settlement & compromise, but need a claim to settle & a dispute to compromise

b) Policy Rationale:
Don’t want to discourage ppl from settling. Want to ENCOURAGE settlement. 
2. FRE 409 - Offers to Pay Med. & Similar Expenses / HUMANITARIAN RULE
Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.
a) Rationale:

· Don’t want to discourage ppl from making humanitarian gestures.
· No quid pro quo, as compared to 408

3. Comparison of 408 & 409

	FRE 408 – EXCLUDES
	FRE 409 – EXCLUDES

	
	

	-offers/agreements to compromise claim 
	-offers to pay medical expenses

	-statements made in effort to negotiate those claims
	


a) When FRE 408 & 409 apply:
· Claim or something in dispute 
( 
408
· EVERYTHING excluded

· NO quid pro quo, so no compromise ( 
409
· Only excludes offer to pay & NOT statements of fact

· Ex: If said “I’m sorry I ran the red light” –NOT excluded
4. CA Rules
a) CEC § 1152 – Offers to Compromise
· Covers BOTH offers to compromise AND humanitarian offers to pay medical expenses (408 & 409)

· Excludes statements made during compromise AND humanitarian offers to pay

· Broader than FRE 409
b) CEC § 1160 – Expressions of Sympathy or Benevolence
· Excludes expressions of sympathy

· Does NOT exclude statements of fault, which are still admissible

· If Def. says “I’m really sorry” ( INADMISSIBLE

· No such federal rule
C. (CRIMINAL) Excluding Relevant Evidence for Policy Reasons 
1. FRE 410 – Pleas, Plea Discussions, and Related Statements
a) What is inadmissible under FRE 410(a)?

1) Guilty Plea that was later withdrawn
2) Nolo contender plea

· If plea NC & convicted, still inadmissible in subsequent criminal case

· Plea of no contest is limited to types of offenses where def. can enter into this type of plea
3) Statement made during proceeding for a plea
· Crim. Pro. Rule 11 – if Def wants to plead guilty, there must be a hearing in front of a federal judge.

· When that hearing is taking place, IF guilty/NC plea is later withdrawn, those statements are NOT later admissible

4) Statement made when trying to negotiate a plea W. COUNSEL & w/ prosecution, but did NOT result in a plea

· Need BOTH prosecution & defense counsel present

b) Rationale
· Encourage plea bargaining, so that Defendant can negotiate freely w.out thinking that what they say will be used against them. 
2. CA Rules

a) CEC 1153 ​– Offer to plead guilty or withdrawn plea of guilty by criminal defendant
Evidence of a plea of guilty, later withdrawn, 
or of an offer to plead guilty to the crime charged or to any other crime, 
made by the defendant in a criminal action is inadmissible in any action or in any proceeding of any nature, including proceedings before agencies, commissions, boards, and tribunals.
· Doesn’t say anything about statements made during plea bargain discussions (Cts still construe the rule to apply to statements made during negotiation)
· CA courts say that implicit in the rule is the idea that statements that were made during plea bargaining negotiations must ALSO be excluded
· Not clear whether extends to nolo contender pleas


D. Evidence of Liability Insurance

1. FRE 411 – Exclude Evidence of Liability Insurance

Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. 
But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.
· May only apply to LIABILITY INSURANCE 

· Ex: in arson prosecution, can offer evidence that the day before the fire, the D bought $5M in fire insurance ( relevant to prove motive
· CA law is the same

a) Rationale 

· Want to encourage ppl to have liability insurance

· DON’T want juries to hear that D has liability insurance bc juries are less inclined to hear about what happened bc insurance companies are disfavored
VI. Examining Witnesses

A. FRE 611 - Mode of Witness Examination 
(a) Control by the Court; Purposes. The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:

(1) make those procedures effective for determining the truth;

(2) avoid wasting time; and

(3) protect witnesses from harassment or undue embarrassment.

1. Control over Mode and Order of Interrogating Witnesses and Presenting Evidence (FRE 611(a))
· The judge is the “traffic officer” and in control of what is going on in the courtroom.

· Judge given a LOT of discretion on how to run the trial

2. FRE 611(b) – Scope of Cross-Examination
Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.
· Governs subject matter that can be covered on cross
· Must stay w/in the scope covered on DIRECT

· BUT, anything that shows the witness is not to be believed or that goes to witness credibility is w.in the scope of FRE 611
· Must keep to the scope UNLESS the judge says otherwise, then judge can permit you to conduct a DIRECT exam
3. FRE 611(c) – Leading Questions
Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. 

Ordinarily, the court should allow leading questions:

(1) on cross-examination; and

(2) when a party calls:

 
-a hostile witness, 
-an adverse party, 
or 
-a witness identified with an adverse party.

· Limits FORM in which witness can be asked questions
· NO leading Q’s on direct 

· Can only lead on cross
· Exception to no Leading Q’s on Direct: 
(1) To develop witness testimony
· Ex: have a witness w. a mental disability or is very forgetful. So, if witness is having trouble answering Q’s, the rules permit, on direct, to ask leading Q’s to refresh W’s recollection. 

(2) Hostile Witness
· Hostile witness = anyone who is visibly hostile on direct examination
· Is like examining the other party, so more like a cross-examination bc they will not just give into your leading answers
4. Other Potential Objections

a) Argumentative

· A question is something that’s seeking an answer
· Argument ( don’t care about the answer. Don’t even want an answer. Just making an argument

b) Compound Question

· Question that asks more than one thing
c) Asked & Answered

· If a Q has already been asked & answered, can raise this objection, as to not waste time. 

· BUT, opposing attorney can go & ask again to develop testimony further. 

B. Impeachment Overview
1. CEC § 780 – Testimony; Proof of Truthfulness; Considerations

2. Basic Issues w/ Impeachment Evidence

(1) What is the SOURCE of the impeachment evidence?

a. Cross-examination testimony of the W you’re trying to impeach?

b. Extrinsic evidence?

· Any source OTHER than cross-examination testimony

· Ex: prior statement made NOT during cross-examination

(2) If the source is extrinsic, is it admissible?

(3) Are there any foundational requirements?

a. Is there anything that you have to establish first before impeaching?

3. Types of Impeachment evidence

Character Evidence

· Past crimes, past bad acts/reputation

Prior inconsistent statement

Bias

Sensory or mental defect

Extrinsic evidence contradicting W’s testimony

C. Who May Impeach

1. FRE 607 - Who May Impeach a Witness

Any party, including the party that called the witness, may attack the witness’s credibility.

· ( can attach your own witness’s credibility if they surprise you during their testimony

2. US v. Hogan

· W confesses to the Mexican authorities & in his confession, implicates the Defendant. Later recants this confession bc he was being tortured at the time. Prosecution calls W to testify knowing that he had recanted. Knew that W was going to say things that were bad for the prosecution

· Prosecution offers by means of IMPEACHMENT, the statement made to the Mexican authorities

· Offered to show drug smuggling (hearsay), but might be relevant for impeachment purposes

· Prior inconsistent statement & goes to reliability

· Prosecution wanted the out of court statement in front of the jury, so that they would hear the prejudicial evidence

· ( backdoor way for the jury to hear the out of court statement by the W

· **CAN’T call a witness you KNOW to be hostile for the primary purpose of eliciting otherwise inadmissible impeachment testimony ( just serving as a way to avoid hearsay rule** 

· FRE 801(d)(1) - A Declarant-Witness’s Prior Statement. 
Statements that meet the following conditions are NOT hearsay.
The declarant testifies and is subject to cross-examination about a prior statement, and the statement:

(A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;

(B) is consistent with the declarant’s testimony and is offered:

(i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or 

(ii) to rehabilitate the declarant’s credibility as a witness when attacked on another ground; or

(C) identifies a person as someone the declarant perceived earlier.
3. Common Law Rule on Extrinsic Evidence

· CANNOT use extrinsic evidence to contradict a COLLATERAL matter.
· Collateral matter = something not material to the issue in the case & doesn’t say anything about witness credibility, EXCEPT to contradict witness. 
D. Impeachment By Methods Not Covered by Specific CL or Statutory Rules

1. Factors Affecting the Witness’s

· Opportunity to Perceive

· Capacity to Perceive

· Capacity to Recollect

· Capacity to Narrate

2. Appearance & Status Factors

3. Demeanor
E. Witness’s Character

1. TRUTHFULNESS
a) Reputation or Opinion Concerning Truthfulness
FRE 608(a) – Reputation or Opinion Evidence
A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. 
But evidence of TRUTHFUL character is admissible only AFTER the witness’s character for truthfulness has been attacked.
· Rationale: don’t want to waste time having people waste time talking about how truthful W is if it hasn’t been questioned
b) Conduct Probative of Truthfulness

FRE 608(b) – Specific Instances of Conduct
Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. 
But the court may, on CROSS-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of:

(1) the witness; or

(2) another witness whose character the witness being cross-examined has testified about.

By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness.
· Rationale: In people’s daily lives, they lie & tell the truth an uncountable amount of times. There must be some limit of admissibility of specific conduct going to W’s truthfulness.
2. Conviction of a CRIME
a) FRE 609(a) – Impeachment by Evidence of a Criminal Conviction

a) In General. The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction:

(1) for a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence:

(A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and

(B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; and

(2) for any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving — or the witness’s admitting — a dishonest act or false statement.
Admissibility of evidence regarding criminal conviction for a FELONY
· Don’t need to be imprisoned
Dishonest act or false statement 

· Convictions from crimes involving LYING

· Allows evidence of convictions of ANY type of crime if involved lying

· MUST be admitted!! No power to exclude for unfair prejudice – could only offer a limiting instruction
b) FRE 609(b) – 10+ years has passed since conviction

Evidence of the 10+ yr old conviction is admissible only if:

its probative value, supported by specific facts and circumstances, SUBSTANTIALLY outweighs its prejudicial effect; and

the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.

CA – nothing comparable to 609(b) that defines to how to deal with old convictions.
· Felony, CEC 788, so could be used to impeach & is relevant to impeach under the constitution. 

· Subject to balancing. Argument is that the older the conviction, the less probative value it has for credibility. 

c) CEC § 788 – Prior Felony Conviction

The ONLY type of conviction evidence admissible as far as the evidence code is concerned, is convictions for FELONIES.
· NO impeachment for misdemeanors, even if for lying

d) CA Constitution – Right to Truth-In-Evidence
· In a criminal case, ALL RELEVANT EVIDENCE IS ADMISSIBLE, subject to a few exceptions
· As far as conviction evidence goes, any conviction for a crime involving moral turpitude is considered relevant for impeachment evidence, whether or not it is a felony or a misdemeanor. 

· Any crime for lying, violence, theft, or sexual impropriety ( all crime of moral turpitude, so relevant to impeach a witness
· Exceptions, one of which is  352 (CA version of 403) – CA courts can always balance unfair prejudice against probative value. 
· NOT RELEVANT to impeach the witness if the crime involves mere negligence (bc this doesn’t show moral turpitude & would be irrelevant)
e) Luce v. US

· Def in drug-related prosecution

· Didn’t want to risk getting on the witness stand & have prosecution use prior conviction against him. 

· Pretrial motion on 609(a)

· Judge REFUSES to rule on admissibility before trial. Said will decide at trial to balance unfair prejudice against probative value.

· D doesn’t take the stand & is convicted

· D appeals & says that judge should have ruled on the motion pretrial.

· SCOTUS says that if you want to preserve an issue on appeal, then you have to take the stand. 

· The 609(a) balancing test is contextual, so can’t perform pretrial

3. How NOT to impeach ( Religious Beliefs or Opinions
a) FRE 610 – Religious Beliefs or Opinions
Evidence of a witness’s religious beliefs or opinions is NOT ADMISSIBLE to attack or support the witness’s credibility.
· Rationale: Don’t want the witness to be attacked because believes in something out of the mainstream. Also don’t want a juror to support the W’s credibility bc they believe the same stuff. 
b) CEC 789 – Religious Belief
· Same as FRE 610
F. Bias, Motive, & Interest

1. Admitting EXTRINSIC Evidence of Witness’s Prior Statements Revealing Bias


a) US v. Abel

· D prosecuted for bank robbing. Alleged accomplice testifies for prosecution. 
· D calls witness, who will impeach accomplice. BUT, D’s impeachment W testifies that the accomplice said that he would falsely implicate D in crime to get in favor of the prosecution. 

· ( evidence of motive & interest in outcome of case
· Prosecution puts W back on stand to impeach the D witness

· Prosecution W testifies that all 3 were members of a secret criminal society, where they all pledge to lie, cheat, & steal to protect one another. 

2. General 

· No specific federal rule regulating impeachment on these grounds

· No strict limit on extrinsic evidence when using to prove bias for impeachment purposes

· Bias weighs heavily on credibility, so it’s worth it, even if have to call a second witness to prove it. 

G. Impeachment by Contradiction

1. CL Rule Restricting Impeachment by Contradiction

· Extrinsic evidence to contradict is INADMISSIBLE if it goes to a collateral matter

· Collateral matter = something not material to the issues in the case & says nothing more about the Witness’s credibility other than to just contradict the witness. 

· Show that some fact the W testified to is NOT true

· ( undermines the credibility of the W, bc suggests was either lying or mistaken

H. Prior Statements of Witnesses

1. Prior INCONSISTENT Statements
a) FRE 801(d)(1)(A) – not hearsay – W’s prior statement
(d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement:

(A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;

b) FRE 613 – Witness’ Prior Statement

(a) Showing or Disclosing the Statement During Examination. When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. -But the party must, on request, show it or disclose its contents to an adverse party’s attorney.

(b) Extrinsic Evidence of a Prior Inconsistent Statement. Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so 
requires. This subdivision (b) does not apply to an opposing party’s statement under Rule 801(d)(2).
· Only need the OPPORTUNITY to explain or deny. If the W has not been recalled & could be subpoenaed, but the other side chooses not to, that’s on them
EXCEPTION = FRE 806

· When a hearsay statement is admitted in evidence, the declarant’s credibility may be attacked
· Can admit the statement regardless of whether the declarant has had an opportunity to admit or deny

c) Rationale

· If W says one thing at trial, but something different previously, it shows that the W is changing their story & not reliable

· Form of SELF-contradiction
· When have an in-court witness & a prior inconsistent statement of that same witness, that statement is NOT HEARSAY if offering to IMPEACH witness

· Just trying to show the statement was made – NOT trying to prove the truth of the matter asserted.

d) FRE 806 – Attacking & Supporting Declarants Credibility

When a hearsay statement—or a statement described in Rule 801(d)(2)(C), (D), or (E)—has been admitted in evidence, the declarant’s credibility may be attacked, and then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness. 

The court may admit evidence of the declarant’s inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it. If the party against whom the statement was admitted calls the declarant as a witness, the party may examine the declarant on the statement as if on cross-examination.


e) CEC 1235 – Inconsistent Statements

Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.
· CEC 770 – must give witness opportunity to explain or deny & witness has not been excused from giving further testimony in the action
f) US v. Owens

· Def charged w. assault to commit murder
· V was an officer at the prison & suffered severe memory impairment as a result.

· FBI agent interviewed Foster (V), who can’t remember 

· 2nd interview: V describes Owens (D) at the attack

· V testified at trial & doesn’t remember who beat him up & has NO recollection of the actual attack

· Doesn’t remember if anyone suggested to him that Owens was the perp.

· Objection on appeal on admissibility of evidence on 801(d)(1)(c) ( exemption to def. of hearsay if declarant testified at trial subject to cross examination & prior statement ID’ing someone. 

· ISSUE: V couldn’t be effectively cross examined bc could only say that he didn’t remember.

· Could still be subject to cross, but would just not be as effective as D would have wanted it

· Jury saw that V had a brain injury & that couldn’t remember, but STILL convicted D

· 613 requires that the W is given an opportunity to explain or deny – that was done here. 

· SCOTUS says all that’s required is that W is subject to cross
g) Uses of Prior INCONSISTENT Statements

To prove the truth of what’s asserted
To attack the credibility of W

· If can’t get w/in the parameters of 801(d)(1)(A)
2. Prior CONSISTENT Statements

a) Uses of Prior CONSISTENT Statements

To support credibility 

To prove the truth of the matter asserted (hearsay)
b) FRE 801(d)(1)(B) – Exclusion from hearsay, prior CONSISTENT Statement
(d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement:

(B) is consistent with the declarant’s testimony and is offered:

(i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or 

(ii) to rehabilitate the declarant’s credibility as a witness when attacked on another ground; or
c) Timing Example
[image: image3.emf]. nie
odm‘ss‘b\e nod‘“‘ss‘b
Consistent Bribe Consistent Trial
Statement Statement Testimony

—

Bribe not offered yet & same Tires to impeach W by Bribe could influence
statement as at trial > offering evidence that she anything afterwards
rebuts suggestion of bribe was offered a bribe









Consistent

Statement

Consistent

Statement

Bribe

Trial 

Testimony

a

d

m

i

s

s

i

b

l

e

i

n

a

d

m

i

s

s

i

b

l

e

Bribe notofferedyet&same

statementasattrial 

à

rebuts suggestion of bribe

Bribe could influence 

anything afterwards

Tires to impeach W by 

offering evidence that she 

was offered a bribe


d) CEC § 1236 – Prior Consistent Statements

Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement is consistent with his testimony at the hearing and is offered in compliance with Section 791.
e) CEC § 791 – Prior Consistent Statement of Witness

Evidence of a statement previously made by a witness that is consistent with his testimony at the hearing is inadmissible to support his credibility unless it is offered AFTER:

(a) Evidence of a statement made by him that is inconsistent with any part of his testimony at the hearing has been admitted for the purpose of attacking his credibility, and the statement was made before the alleged inconsistent statement; or

(b) An express or implied charge has been made that his testimony at the hearing is recently fabricated or is influenced by bias or other improper motive, and the statement was made before the bias, motive for fabrication, or other improper motive is alleged to have arisen.

f) Tome v. US

· **timing of prior statement ( must have been made at a time BEFORE when the motive to make up the story arose**

· Allegations of sexual abuse against dad. The 6-year-old daughter provides LIMITED testimony.
· After daughter testifies, the government calls 6 witnesses who testify to child’s prior statements made about abuse by father. Statements offered as prior consistent statement exception & court admits under 801(d)(1)(B).

· SCOTUS reverses

· Prior consistent statements may only be used to REBUT

· But ONLY if the statements were made BEFORE there as an allegation/recent charge of fabrication.

· Dad alleged that mom was coaching daughter to get full custody (motive)

· Rationale: consistent statements do not rebut the charge of fabrication, bc when daughter made those statements, the daughter was ALSO under the same motive. ( logically doesn’t rebut attack on credibility
· Variation: If the daughter made prior consistent statements when the mom & dad were still together, before any suggestion that mom was coaching daughter, THAT would rebut. 
I. Witness’s Ability to Perceive
When attacking the witness’s credibility, based on:

· opportunity to perceive, 
· capacity to understand, 
· recollection 
( there’s NO LIMIT on extrinsic evidence.
VII. Lay & Expert Opinion Evidence

A. Opinion Testimony

1. Opinion Testimony – generally inadmissible
· Goes back to personal knowledge requirement
· All we want from witnesses are the FACTS, not their opinion on the facts – that’s a job for the jury
· EXCEPTIONS

· Lay witnesses

· Experts

2. Exceptions

a) Lay Opinion
· FRE 701: Admissible if:

· rationally based on the W' perceptions and 
· LOGICAL connection between the perception & the opinion

· SUFFICIENT perception to say that the lay opinion is rationally based on perception

· helpful to the trier of fact.  
· Gives the jury more information than the jury could get from testimony limited JUST to describing the perception

· Cannot be based on scientific or other specialized knowledge.  
· “Helpful” = the lay opinion gives jury MORE information than would testimony limited to describing witness’ perceptions.
· Legal opinions NOT HELPFUL bc give the jury LESS info than testimony describing W’s perceptions
· Lay opinion permitted as to:

· Speed of auto

· Sanity

· Intoxication

· Emotions

· Value of W’s property

b) Expert Opinion
· FRE 702: 5 requirements for admissibility. Opinion must be: 
· (i) HELPFUL to jury, 
· (ii) witness must be QUALIFIED, 
· (iii) witness must believe in opinion to reasonable DEGREE OF CERTAINTY, 
· (iv) opinion must be supported by a PROPER factual BASIS, and 
· (v)  opinion must be based on reliable principles that were reliably applied.    
(i)  Helpful = expert uses specialized knowledge to reach conclusion the average juror could not figure out for herself
· Ex: Murder prosecution.  PhD in criminology offers opinion that, based on fact defendant’s fingerprints were on murder weapon, defendant must be guilty.  

· NOT helpful. If D’s prints on the murder weapon, it’s common sense logic that suggests guilt. Don’t NEED a PhD

· Compare to: Fingerprint expert offering opinion that prints on weapon match defendants.

· Helpful to jury bc fingerprint analysis requires SPECIALIZED KNOWLEDGE. 

· Jury couldn’t do this on their own

(ii)  Qualifications: specialized knowledge, not just based on academic credentials, but also work experience.
(iii)  Degree of certainty: can’t be speculation, but have a reasonable degree of certainty
(iv)  Proper Basis: proper opinion must be based on one of the following:

· Personal Knowledge
· Admitted Evidence, or

· Inadmissible evidence if reasonably relied upon
· If relies on something in profession, the opinion is admissible, even if the lab reports are not.

(v)  Reliable: 

· FRE – Daubert/Kumho Standard
· Daubert 
· Factors having a bearing on reliability:

· Peer review & published in scientific journals; tested & subject to retesting; low error rate; 

· More flexible multi-factor test to determine whether scientific opinion/evidence is reliable enough to admit

· Kumho Tire
· Look to common sense. Ask whether there are any factors in the case that raise a red flag on the reliability of the opinion. 

· Opinions, even scientific opinions, can have reliability problems that are just common sense. 
· CA – Kelley/Frye General Acceptance Standard
· Reliability of scientific opinions determined by one factor: 
· the opinion must be based on principles generally accepted by experts in the field.  
· !! INAPPLICABLE to non-scientific opinions & medical opinions, reliability of which is based on facts & circumstances of the case
· Is a question of RELEVANCE

· To be relevant, opinion has to be based on generally accepted science

· Only relevant evidence is admissible, so would need to meet Kelly/Frye
VIII. Privileges

A. Overview

· Fed courts recognize the following privileges: attorney- client, spousal, psychotherapist-patient, clergy-penitent and social worker-client privileges. 
· In CIVIL actions under DIVERSITY jurisdiction 
( STATE privileges apply in federal court
· Privilege gives a party the power to withhold relevant evidence.
· Most privileges deal with confidential communication

· Certain relationships that society think are so important, that they will protect

· Other privileges don’t protect communication, but give a person the right NOT to testify about anything 

· Ex: right against self-incrimination

B. Attorney-Client Privilege

A communication between attorney and client or their representatives 
intended by client to be confidential and 
made to facilitate legal services 
is privileged in all civil and criminal proceedings 
unless waived by the client.  
1. COMMUNICATIONS

· Written or verbal
· What is NOT protected ( anything that is NOT a communication

· Ex: client walks into office & hands you a gun. 

· The gun is not protected

· If client says, “this is what I used to kill someone”

· ( THIS statement/comm. is privileged

· Attorney Representative = anyone who is working for the attorney in the case

· Could be a secretary, investigator, etc.

· Client Representative = anyone who works for the client in connection with the case

a) CORPORATE CLIENTS
· The privilege applies to communications from employees/agents if the corporation AUTHORIZED the employee/agent to communicate to the lawyer on behalf of the corporation.  
· if a low-level employee, usually the corporation has to provide explicit authorization for the employee to communicate w/ the lawyer on the corporation’s behalf.
· No privilege for mere witness who happens to be an employee.  
· Would be a witness statement, NOT a company statement

2. INTENDED TO BE CONFIDENTIAL

· Communication must be INTENDED by the client to be confidential

· Objective standard of intent

· Doesn’t matter what the subjective intent was, if shouting across the room, this objectively does not indicate an intention to keep a communication confidential

· If phone tapped, communication privileged
· Objective standard – what would a reasonable person in plaintiff’s situation understand to be the case?
· If no outward indication that a phone was wire-tapped & no visible eavesdroppers, then assume the communication was intended by the client to be confidential, EVEN THO there was someone else on the line

· If communication in the presence of attny’s paralegal & employee of client ( privileged

· Those who are covered by privileged, their presence will not destroy confidentiality

· Spouse in the room?

· Can assume confidentiality applies & the privilege is there because there’s another type of privilege that protects that communication.

3. PURPOSE IS PROFESSIONAL LEGAL SERVICES

· Must be a communication to facilitate professional legal services
· Can’t be social & no indication that the communication is aimed at creating a professional relationship of lawyer & client

· Even if client decides not to hire lawyer, communications are privileged, since were trying to establish a professional legal relationship. 
4. PRIVILEGE SURVIVES

· FED: privilege is IMMORTAL
· Even if client fires lawyer

· Even if client dies
· CA: privilege ends once estate of dead client is distributed and executor of estate is discharged
5. Exceptions

Privilege does NOT apply where:

(i) professional services sought to further what client knew or should have known to be a crime or fraud, or 
(ii) client puts the legal services at issue, as in a malpractice suit against the lawyer, or 
(iii) two or more parties consult an attorney on a matter of common interest and the communication is offered by one of these parties against another
a) CRIME OR FRAUD EXCEPTION

· Lawyers services sought to FURTHER a crime or fraud
· Seeking lawyer’s services for legal defense OK

· Ex: Defendant said to his attorney, “I plan to shoot my parents tomorrow.  Get me a visa to South America.”  Privileged?

· NOT PRIVILEGED – the client is not going to the lawyer seeking a legal defense, but is enlisting the lawyer to help him escape (in furtherance of crime)

b) LEGAL SERVICES AT ISSUE
· Exception for communications pertinent to a case where the CLIENT has put the legal services at issue
· Ex: Client claims Lawyer committed malpractice by failing to file complaint before statute of limitations expired.  Lawyer offers to testify that, as she was about to file the complaint the day before the statute of limitations expired, Client said, “I changed my mind.  I don’t want to sue.”  Privileged?

· NO – lawyer needs to be able to show with this communication that he/she was instructed NOT to file the lawsuit
c) CA ONLY – REASONABLY NECC. TO PREVENT LIKELY DEATH OR SUBS. BI
· Privilege does not apply where lawyer reasonably believes disclosure of communication is necessary to prevent crime that is likely to result in DEATH or SUBSTANTIAL BODILY HARM.  

· Even if a person died & the harm wasn’t prevented, the communication would NOT be protected by privilege, since at the time it was reasonably necessary to prevent crime
C. Psychotherapist-Patient & Social Worker-Client Privileges
· A comm btwn psychotherapist & patient, or licensed social worker & client, 
intended by patient/client to be confidential and 
made to facilitate rendition of professional psychological services 
is privileged in all civil and criminal proceedings 
unless waived by the patient/client. 
· Same basic rules as for Attorney-Client privilege, 
· i.e., patient/client must have 
· intended that communication be confidential and 
· purpose of communication must have been to facilitate professional services.  
· CA:  the psychotherapist privilege does not apply if the psychotherapist has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger
· Patient says “I plan to go out & kill someone” – NO privilege

· In tort law, psychotherapist has a duty to act.
D. Doctor-Patient Privilege

· NO doctor-patient privilege under the FRE but most states, including California, have adopted the privilege.
· Remember that, in a federal court action arising under diversity jurisdiction, you will apply STATE privilege law.
· Apply the privilege law of the STATE in which the federal court is sitting

· So if in a fed court in CA, CA privilege law applies, so would apply the California doctor-patient privilege 

· A patient has a privilege to prevent disclosure of INFORMATION confidentially conveyed to a physician where the patient conveyed the information for the purpose of obtaining diagnosis or treatment and the information was pertinent to diagnosis or treatment.

· INFORMATION is confidential

· Compared to attny-client/psychotherapist privilege, both of which made privileged communications

· Doc-patient is broader, bc protects not just what the patient says, but can protect any information that the doc gathers from the patient intended by the patient to be confidential

· Ex: lab test = information & can be protected

1. INFO INTENDED BY PATIENT TO BE CONFIDENTIAL 
· When a doc is retained to testify as an expert & examines the patient, whatever info the doc derives from that patient is NOT privileged bc is intended to be the subject expert witness testimony in a public courtroom. 

· When there’s a PI case & docs are involved in examining that person, the P’s lawyer tries to delay as long as possible before designating the doctor as one that’s testifying at trial. Bc once is hired as an expert, anything after is not privileged. 

2. INFO PERTINENT TO MEDICAL DIAGNOSIS OR TREATMENT
· Ex: Joe went to an eye doctor for med treatment, not to get expert witness testimony.  During the eye exam, Joe told doctor “I started having eye trouble when I was sent to prison for perjury.”  Are the results of the eye exam privileged?  Is Joe’s statement privileged?

· Results of eye exam: PRIVILEGED

· Doc-patient privilege covers any info the doc derives from the patient that’s intended to be confidential. 

· Statement to doctor: NOT privileged
· Privilege ONLY covers info pertinent to diagnose or treat

· WHAT patient was convicted of would not be privileged bc not pertinent to medical diagnosis or treatment. 

3. EXCEPTIONS
a) Privilege does not apply where:

Patient puts his physical condition in issue, as in a personal injury suit

Where the physician’s services are sought to aid in a crime or fraud to escape capture after a crime or tort
In a case alleging breach of duty arising out of physician-patient relationship, as in a malpractice action

CA – does NOT recognize privilege in criminal cases
**No doctor-client privilege in: PI case; med mal case; criminal case
E. Spousal Privileges

(i) Spousal TESTIMONIAL privilege permits witness to refuse to testify against his/her spouse as to anything.  
· Applies only in criminal cases.  
· California:  applies in both criminal and civil cases
(ii) Spousal confidential COMMUNICATION privilege protects confidential spousal communications during marriage.  
· Applies in both criminal and civil cases.  
· California: these privileges also apply to registered domestic partnerships
· **For both privileges, there must be a legally valid marriage.  
· Neither privilege applies in civil action between spouses or in criminal prosecution where one spouse is charged with a crime against the other spouse or one of their kids.
1. TESTIMONIAL PRIVILEGE
· Can apply to matters occurring before or during marriage 
· Ex: Murder prosecution.  D's girlfriend saw D stab victim.  While on bail, D and girlfriend marry. Can wife refuse to testify against D? 

· Testimonial privilege is not concerning confidential communications, but is the privilege not to testify to ANYTHING
· In this example, the wife can refuse to testify, EVEN tho she will be asked about matters that occurred before married, so long as witness married that the time called to testify, they don’t have to testify

· It’s the WITNESS, not the party, that owns the privilege
2. WITNESS OWNS THE PRIVILEGE

· In above example, if the wife WANTS to testify against husband, he can’t stop her. 

· It’s the WITNESS, not the party, that owns the privilege
3. COMMUNICATION PRIVILEGE

· Communication privilege applies if communication made DURING marriage.  
· BOTH spouses own the privilege.  
· EX: Same case.  D was married to a different woman at time of stabbing.  They are divorced at time of trial.  At trial, D's former wife wants to testify that, when he came home the night in question, D said “I stabbed a guy tonight.”  Privileged?  

· YES, privileged bc it’s a communication made DURING the marriage. Assuming there’s not a bunch of other strangers in the room when he says that & that it’s said in a confidential context, this is privileged, even tho the wife WANTS to give the testimony, he can stop it bc it occurred DURING the marriage

· *if privilege is upheld, that is one of the grounds that can be used to hold the witness unavailable to testify. 

offer of proof 





Exception to 103(1) & failure to raise does not preclude from bringing issue on appeal.  





CEC 701 – CA analog


Can challenge persons competency to testify on grounds that don’t understand duty to tell the truth





FT = FP = PK





CEC § 1530 – Copy of writing in official custody.


-if have a copy of a public document, it’s prima facie evidence of the existence of such content & content of such writing. Satisfies Secondary evidence rule. Makes it easier to get official CA dox admissible





Example: coca cola logo on a can of soda





BIZ RECORDS ( 





CA – NO comparable provision in CA making biz records self-authenticating








C.E.C. § 1520. 


Content of writing; proof


The content of a writing may be proved by an otherwise admissible original.





C.E.C. § 1521. Secondary evidence rule


(a) The content of a writing may be proved by otherwise admissible secondary evidence. The court shall exclude secondary evidence of the content of writing if the court determines either of the following:


(1) A genuine dispute exists concerning material terms of the writing and justice requires the exclusion.�(2) Admission of the secondary evidence would be unfair.�(b) Nothing in this section makes admissible oral testimony to prove the content of a writing if the testimony is inadmissible under Section 1523 (oral testimony of the content of a writing).





Judicial notice = a way to establish facts w/out offering evidence





To be admissible, must be RELEVANT (FRE 402)


To be relevant, must be offered to prove (FRE 401)


	(1) a fact of consequence, and 


	(2) has to make that fact more or less probable than w/out the evidence





*in CA, to be relevant, the evidence has to go to a DISPUTED fact.





Inference that logically connects ev.  to fact of consq.





Assumption made in order to connect ev. to fact








Fact of Consequence





Evidence offered





PROBATIVE VALUE


1.) Logical Strength of evidence – how strong is the inference? 


(direct ev > circumstantial)





2.) NEED for the evidence





**It doesn’t matter if the hearsay declarant & the witness are the SAME PERSON





Utterances/conduct that are NOT HEARSAY





Words of independent legal significance/verbal acts





The value of the evidence derives from the fact that words were spoken, NOT what was said





Effect on listener





Circumstantial evidence of declarant’s state of mind





Non-assertive conduct or assertive of something other than what they’re offered to prove





Utterances/conduct that are NOT HEARSAY





Words of independent legal significance/verbal acts





The value of the evidence derives from the fact that words were spoken, NOT what was said





Effect on listener





Circumstantial evidence of declarant’s state of mind





Non-assertive conduct or assertive of something other than what they’re offered to prove





Utterances/conduct that are NOT HEARSAY





Words of independent legal significance/verbal acts





The value of the evidence derives from the fact that words were spoken, NOT what was said





Effect on listener





Circumstantial evidence of declarant’s state of mind





Non-assertive conduct or assertive of something other than what they’re offered to prove





**not hearsay no matter what it’s offered to prove, so long as it’s offered by the opposing party**





Impeachment





**an out-of-court declarant is now an in-court witness subject to cross about a PRIOR statement





HYPO: D claims he was in another town on day of murder. Prosecution calls W to testify that he was talking to victim on the telephone the day of the murder when Victim said, “D just walked into the room. It looks like he wants to show me his chainsaw. I am smiling and waving at him. I will call you right back.” He never did. Prosecution offers evidence of a telephone call recording victim made to 911 stating in a calm voice, “My former husband kicked me in the head a few min ago.”


Fed: This is not excited utterance because she is calm, and it is not present sense impression because “a few minutes ago” is not immediate or simultaneous 


CA: This is admissible under the threat of infliction exception





Variation: 


What if Mr. Walters had written a letter AFTER he got to Colorado recalling that he came here w. Mr. Hillmon. 


( NOT ADMISSIBLE under 803(3) bc statement of memory would be offered to prove the fact remembered





Variation: 


Mr. Hillmon writes, “I am freezing here in CO!”


( ADMISSIBLE under 803(3) and present sense impression (803(1))





Variation: 


Mr. Hillmon writes, “Yesterday, I was freezing!”


( NOT ADMISSIBLE under 803(3) bc it is a statement of something that occurred in the past. Also inadmissible under present sense impression (803(1))





-Here’s what I plan to do ( admissible


-here’s what he plans to do ( inadmissible


-here’s what WE plan to do ( some will admit, some won’t





**First Inference Rule**


An out-of-court statement is only hearsay if the first inference from the statement is the SAME as the assertion contained w/in it.





Rationale: When someone is making a statement describing medical condition in order to obtain treatment, they’re going to tell the truth, or else they’ll get the wrong diagnosis or treatment.


(consider this to be reliable enough to admit this type of hearsay





803(5) Elements:


1st hand knowledge


Made when fresh in memory


Now-impaired recollection


Accurate when written





-anything can be used to refresh the recollection of the witness


-803(5) should only be used after the party has attempted to use a writing to refresh a witness





CA – the writing MUST be produced at the request of an adverse party (not discretionary). If not produced, the testimony of the witness concerning such matter shall be stricken. 





#1-3 are FRE 104(a) preliminary facts





CA §1271: no reference to opinion or diagnosis (FRE 803(6) covers opinion contained in biz record), but courts say can admit. DOESN’T require biz records to be a regular practice 





Diff. btwn. 803(6) & 803(8)


803(6): focused on REGULARITY


803(8): key is that it’s a record of a PUBLIC OFFICE





How to make 804 Except. apply:


Must establish that the declarant is UNAVAILABLE


104(a) Prelim Fact Q





Look at different 804 exceptions to see if any apply





Ex: Airplane crashes & everyone dies. Estate of passenger X brings a wrongful death suit. Estate of X v. Airline about defects & case ends. Expert dies. 





2nd lawsuit filed by different passenger, Y, & wants to offer into evidence @ diff trial testimony that the expert gave in the 1st case.


( ADMISSIBLE


804(a) – witness unavailable bc dead


804(b)(1) – former testimony exception bc same motives, same legal issues, but different wrongful death. 





PRELIMINARY FACT (104(a))


-Did declarant believe death was imminent?


-Prove by preponderance of the evidence & ct decides w/out rules of evidence.





807 Requirements


Reliability


Materiality


Probative Value


Interests of Justice


Notice





CA doesn’t have residual exception!





Chambers Standard for when the exclusion of def hearsay would be a denial of due process:


Is it especially reliable hearsay?


If admitted, would it change the result in the case





CA Rules:


CEC § 1101 – same as fed


CEC § 1104 – Ch. Trait for care or skill


Ev. of ch. w/respect to care or skill INADMISSIBLE to prove the quality of conduct on spec. occasion


CEC § 1102 – opinion & rep of CRIMINAL def. to prove conduct


CEC § 1103(a) – D can prove VICTIM’s character w. opinion, reputation, or specific instances of conduct. (broader than fed)


CEC § 1103(b) – when D attacks victim’s character, it opens the door for prosecutor to offer evidence of D’s same trait, but only if that trait is violence











MERCY RULE ( 





LIMITS on the Mercy Rule:


When D. offering character evidence MUST be a PERTINENT TRAIT.


-where conduct is at question, character trait must be PERTINENT to that conduct





**ALWAYS keep 403 in mind – judge retains authority to forbid prosecution from asking about specific instances of conduct on cross if prejudice > probative value





Ways to open door to VICTIM’S character:


1.) D offers character ev about V





2.) Homicide case – D offers evidence that V was the first aggressor





VICTIM’S Character





CEC § 1103(b) – in CA, this only works when the trait is violence. In fed, can be any character trait. 


Ex: if D says victim was dishonest, prosecutor can rebut to show V is honest, but has NO EFFECT on door do D’s character





**Remember – character evidence inadmissible in CIVIL cases**





**POT. Objection ( 403 issue


Spec. instances of conduct (405b) may be used to:


Test/prove credibility of witness & evidence


admissible


Character evidence


INADMISSIBLE





*judge may provide limiting instructions.


*if pros. Asks Q’s about specific instances, must have a GOOD FAITH BELIEF that the underlying event really occurred





When attacking on cross w/ specific instances of conduct, can only do so to test CREDIBILITY of D’s offered witness ( NOT admissible to prove character & conduct





PRELIMINARY FACT:


Existence of prior act = prelim. Fact under 104(b)


Reasonableness standard (not preponderance of the ev.)


If a reasonable person was able to believe D committed the act, that satisfies 104(b) & this evidence is admissible





*POT. OBJECTION:


403(a) – would likely be overruled. 





MIMIC


Motive


Identity


Mistake (absence of)


Intent


Common plan/scheme





*if there was an acquittal, doesn’t mean that the evidence is inadmissible – the burden of proof established by FRE 104 is much lower than the burden of proof that the prosecutor would have to meet at trial (beyond a reasonable doubt)





!!OBJECTION!!


403 objection – such past bad acts can be used to prove 2 different facts, one is admissible, one is not.





Opposite approach to 404(a).


Habit IS admissible to prove conduct.





Mitigate probability of jury deciding on character inferences by being more specific with habit conduct





**In order for 407 to apply, injury must occur FIRST & then remedial measure. 


TIMING IMPORTANT





** relevancy of evidence will depend on if prior events (followed by repair) are SIMILAR


-if circumstances have changed in an important way, then the evidence might be irrelevant





CAN be admitted for another purpose, such as proving witness bias, prejudice, or negating a contention of undue delay, or proving an effort to obstruct crim investigation





Criminal analog to FRE 408, excluding offers to compromise





*when one person asks the adverse party, the rules flip & can’t ask own client leading Q’s bc they are not hostile towards their own lawyer 





*different to the former testimony exception (804(b)(1)), which requires that the declarant-witness be subject to cross-examination at the grand jury. 





*no limit on extrinsic evidence when showing opinion/reputation for W’s character for truthfulness or untruthfulness*





VERY NARROW exception for extrinsic evidence if coming from W2 testifying  on cross to W1’s character





* ONLY if conduct inquired to is probative of truthfulness of W or W whose character is being cross-examined has testified about.








**Cts still have discretion under 403 to balance probative value & exclude evidence for all purposes** 





609 has NO LIMIT ON EXTRINSIC EVIDENCE





Order of Analysis


Start at FRE 609





Does the crime involve lying?


Yes ( 609(a)(2), evidence of conviction MUST be admitted (no ct discretion). If 10+ yr old conviction, offering party must show probative value > risk of unfair prejudice





No? continue





Is the crime a felony?


Yes? Continue





Is Def being impeached?


Yes ( 609(a)(1)(B) – balancing test skewed away from the D. Offering party must show that the probative value > prejudicial value. 





*NO LIMIT on extrinsic evidence when using it to prove BIAS for impeachment purposes


( bias weighs heavily on credibility, so it’s worth it to show bias, even if have to call a 2nd W. 





Prior INCONSISTENT statement made by testifying witness & prior statement was made under OATH while testifying (affidavit not enough)


(ADMISSIBLE for all purposes


-need to apply 613(b) next





FOUNDATION requirement for EXTRINSIC evidence of prior INCONSISTENT statement


( Must give W opportunity to explain or deny prior inconsistent statement





The “If justice so requires” foundational requirement of 613 arises when W makes an inconsistent statement AFTER W is recalled & now W is gone. OR


-When Inconsistent statement before W testified, but wasn’t discovered until AFTER, so NOT the fault of the impeaching party





*Excludes ALL prior inconsistent statements REGARDLESS of the circumstances. 


-MUCH easier to admit under CEC to get a prior inconsistent statement of an in-court witness admitted for all purposes


-Would still be hearsay, but admissible under the exception





**Must be ADMISSIBLE for ALL PURPOSES to admit** 





A prior CONSISTENT statement will be admitted to support credibility if & only if w.in 801(d)(1)(B), otherwise EXCLUDED FOR ALL PURPOSES





Admissibility of prior consistent statement is dependent on TIMING





Same element as Federal ( the statement must have been made BEFORE the improper motive is alleged to begin.


-prior consistent statement of W admissible depending on timing





1.) based on perception?


2.) rationally based?


-logical connection btwn perception & opinion


-sufficient perception to know that lay opinion rationally based on perception


3.) helpful to the jury?








have to look at the facts of the Q


what facts are in evidence


what facts have been proven


what facts have been put to the expert to ASSUME





( if they match? 


( Expert can testify





( if they DON’T match?


 ( Expert CAN’T testify





But, the CA constitution says all relevant evidence is admissible in a crim case (Prop 8)?





-Prop 8 does NOT change the rule & does not make MORE evidence admissible.


-Kelley/Frye is a question of RELEVANCE
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