Evidence! 🎣
“Testimony, writings, material objects, or other things presented to the senses that are offered to prove the existence or nonexistence of a fact.” - California Code of Evidence
“Much of this law is archaic, paradoxical, and full of compromises and compensations by which an irrational advantage to one side is offset by a poorly reasoned counter-privilege to the other. . . Somehow it has proved a workable even if clumsy system when moderated by discretionary controls in the hands of a wise and strong trial court. . . . The system may work best when explained least.” - Michelson v. United States, 335 U.S. 469 (1948).
Six essential principles about the Rules of Evidence, which are like 🐟 nets:
1. Nets don’t cast themselves — the attorneys cast them into the river — so good lawyers have to know how to cast their nets.
2. None of the rules guarantee admission  — the point of almost all of them is to exclude.
3. Evidence has to get through every single net in order to be admitted.
4. Evidence can be admitted for one purpose but denied for another.
5. FRE 403: Evidence can clear more specific rules that limit evidence for a certain type of prejudice but still get stopped by this more general limitation.
6. Attorneys help the fish through the stream by selecting a type of evidence that is less likely to get caught in the stream, such as oral testimony on the same subject.
Categories of Evidence
1) Oral testimony
· Fact witnesses: People who perceived facts and testified about them.
· Direct perceivers = eyewitnesses
· No special status
· Cop who logs contraband; woman who heard a coworker admit they caused an accident
· Often, parties and victims
· Expert witnesses: People who use specialized knowledge to interpret evidence or explain it to a jury.
· Accident reconstruction experts, handwriting experts
· Do not need firsthand knowledge
· Character witnesses: Don’t testify about facts, just whether party or witness has good or bad character
· Rules limit their use
2) Real evidence
· Physical evidence that played a direct role in the controversy
· Must be authenticated — proponent must offer some proof that the piece of physical evidence is what they say it is
· Juries love this shit
3) Documents
· Some directly determine legal rights, like a contract
· Some indirectly, like a license plate number scribbled on a piece of paper
· A tweet is a document
· Most are a subcategory of real evidence because they played a direct part in the controversy (and so must be authenticated)
· Some can be “self-authenticating" — no need to authenticate
· But witnesses usually may not testify orally about their contents — gotta admit the document itself unless it has been destroyed
4) Demonstrative evidence
· Did not play a role in actual events
· Charts, tables, pictures, maps, and graphs
· Can be substitutes for the real object; powdered sugar = cocaine
· Can stage an actual demonstration using witnesses or actors
· Problems:
· Re-creation/imitation and thus open to abuse
· Misrepresentative
· Too dramatic or theatrical, and thus distracting
5) Stipulations
· Fact both parties must agree is true; both parties must agree on exact language of stipulation
6) Judicial notice
· Boston is the capital of Massachusetts — court can take judicial notice of such a fact and it doesn’t need to be proven
· Generally known or accurately and readily determined (Rule 201)
7) Photos and videos
· They are either real evidence or demonstrative evidence
· Demonstrative — photos of the crime scene; video of victim demonstrating their injury
· Judges more cautious about admitting this type of evidence because of potential for prejudice
· Real evidence — depicts events of a controversy directly
· Video showing police brutality
· Can be excluded if too graphic or provokes unwanted emotional reaction
The Policies Behind the Rules
Why are there rules of evidence?
· FRE 102: These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination.
· In other words:
· Accuracy
· Efficiency
· Fairness
· Externalities/social policy
· Take privilege, for instance. We think social relationships, such as spouses or lawyers and their clients, are valuable enough that we accept the cost of excluding relevant evidence.
· To preserve our processes of proof
· To keep jury focused and undistracted. Jurors are unsophisticated and they tend to snooze!
· To cool down overzealous lawyers
Trial Procedure
Pre-trial mechanics
· Pre-trial motions
· Motions in limine — asking judge to decide evidentiary questions beforehand
· Why?
· Rather jury not be curious about what they aren’t getting to see
· Get housekeeping issues out of the way
· Don’t want to risk losing motion in front of a jury
· A favorable ruling can be used to leverage a settlement
· Jury selection
· Preliminary instructions
Trial mechanics
· Opening statements
· No evidence! 
· Presentation of evidence
· Plaintiff goes thru all evidence; puts on case; then, they’re done.
· Defense puts on case (or doesn’t)
· Post-evidence matters
· Closing arguments
· Nothing new; a summary of the evidence presented
· Pull that story together 
· You told them they were going to hear some things, now you tell them that they heard them
Preserving Error
· Lawyers must do is preserve the record for issues on appeal
· FRE 103: How to preserve evidence for appeal:
· May only claim if the error affects a substantial right of the party
· If the Judge admits evidence, you must:
· 1) Timely object — you gotta be quick (another advantage of having motions in limine)
· 2) State the specific ground for the objection
· When you object, you gotta say why — otherwise you have no appellate issue preserved
· Though sometimes you can just say objection if you can’t think of it and if you’re lucky the judge will ask
· If the Judge excludes evidence, you must:
· Inform court of its substance by an offer of proof (unless apparent from context) 
· Exception: A court may take notice of a plain error affecting a substantial right even if the claim of error was not properly preserved
· Does not apply in state court
· Happens very rarely
· Difference between FRE 103 and Cal. Evid. Code 353-354:
· Errors overturned under the FRE when it affects a substantial right
· Errors overturned under the CEC when it results in a miscarriage of justice
· Under the CEC, no plain error rule -- lawyers must make an objection
Rule of Completeness
· FRE 106: If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part – or any other writing or recorded statement – that in fairness ought to be considered at the same time.
· Allows opposing side to correct misimpressions and bring in context.
· Ex: News showed a clip of kid saying “I want a gun.” But in unedited clip, he said: “I want a gun… to be a police officer."
· How it goes:
· First attorney presents a portion of a writing or recorded statement
· Opposing attorney may request to introduce the full writing or recorded statement for context
· The judge has the discretion over how much additional writing or recorded statement to present 
· We don’t want jurors to sit with a false impression — so rule allows lawyers to object at that time only
· Only writing or recorded statements -- re: live testimony, you can always cross-examine the witnesses later.
Questioning the Witness
· FRE 611(a): Trial judge has broad control over form and order of questioning, to:
· (1) Make procedures effective for determining truth
· (2) Avoid wasting time
· Judge could let you call your witness early to avoid wasting the witness’s time
· (3) Protect witness from harassment or undue embarrassment
· Regards mode/form of questioning, not content of questioning (the rest of the rules address that)
· Judge can stop compound questions or harassing of witnesses
· Vague! Rulemakers didn’t want to spell out detailed rules — wanted to defer to the judge.
· FRE 611(b): Scope of cross-examination
· Cross-examiner can only ask questions re: issues covered during direct (ie, nothing “beyond the scope”)
· Keeps lawyers from telling an entirely new story on cross examination
· ACN warns that presentation of evidence would be too confusing and/or complicated otherwise.
· If you want to shape the story, you need to call the witness yourself for direct examination
· Leading questions allowed on cross
· Test the bounds; limit or discredit story
· UNLESS lawyers are questioning a friendly witness on cross
· FRE 611(c): Leading questions restricted on direct so as to allow witness to tell their own story
· But, allowed on cross and with hostile witnesses
· Hostile witness = those witnesses who are sufficiently evasive or uncooperative
· Typically adverse party or witness ID’d with adverse party
· Leading = yes or no questions that imply that yes is the only correct answer.
· Ex:
· Don’t: D shot him, didn’t he?
· Do: Then what happened?
· Do, and better: Did you see D do anything to the victim?
· Good lawyers don’t give jury chance to think that lawyer is putting words in their mouth
· Also witnesses may let themselves be guided by lawyers and away from their own memories
· Allowed “as necessary to develop the witness’s testimony":
· To establish a witness’s pedigree: “You have a phd in archeology, isn’t that correct?”
· Direct witness attention to relevant time and place: “Were you in Denver on May 3, 2018?”
· Help confused or hesitant witness: “Before you told me you were there, didn’t you?”
· Children or victims of abuse from whom there is no other way to elicit info: 
“Did he hit you?”
Other trial mechanics-related rules:
· FRE 614: Questioning by judge
· Judges can question witnesses, but they try to stay out because they have enormous influence over juries
· They can also call witnesses
· For instance, court calls an expert witness and both parties cross-examine them
· FRE 615: Sequestering witnesses
· Parties may request that witnesses be kept out of the courtroom while the others are testifying. If they do, judge must exclude. 
· Lapp sez no sane attorney would let their witness in the courtroom while another is testifying
· Court may exclude on their own discretion.
· Obviously, rule is meant to prevent witnesses from coordinating with each other.
Qualifying Witnesses
Every time a party offers a witness, they must demonstrate the witness is qualified by laying the foundation. To qualify, a witness must:
· Be competent
· Have personal knowledge
· Take an oath or affirmation
Competence
Permissive view of competence:
· FRE 601: Every person is competent to be a witness unless these rules provide otherwise.
· Note: In a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.
· Acknowledges that competency rules are sometimes interwoven with liability principles
· Some states have stricter restrictions than 601’s permissive stance
· U.S. v. Phibbs: “As long as a witness... 
· (1) appreciates his duty to tell the truth (AKA, takes an oath), and 
· (2) is minimally capable of observing, recalling, and communicating events (AKA personal knowledge)...
· ...his testimony should come in for whatever it is worth. It is then up to the opposing party to dispute the witness’ powers of apprehension, which may well be impaired by mental illness or other factors."
· No age limit — even young children can be witnesses. 
· The essential requirement is personal knowledge. If you were there and saw it, you are competent to testify.
· It’s up to OC to expose weaknesses in their credibility.
· Then, jury decides whether they think there are actually weaknesses 
· Policy motivating the permissive view = faith in juries that they will be able to credit the witnesses who should be credited
· Difference between FRE 601 and Cal. Evid. Code 701: 
· Federal rules require personal knowledge, do not prevent those without mental capacity from testifying
· California requires ability to express oneself on the issue and to understand the duty to tell the truth in order to testify
Who is not competent to testify?
· Those who lack personal knowledge
· Those who will not or cannot promise to tell the truth
· Those barred by state competency rules
· Judges, jurors, and (sometimes) lawyers
· FRE 605: Judge presiding over the case cannot testify
· Because:
· Parties would be afraid to object
· Judge would be evaluating the judge’s own competency and credibility
· Who would be there to rule on objections and stuff?
· This means judges can’t provide ANY information to the trial that the witnesses have not contributed
· Allows the jury to make their own conclusion
· Includes clerks!
· FRE 606(a): Juror can’t be called to testify before the other jurors
· Because:
· Awkward for attorney to question a juror’s competence
· But, can testify at a later trial about a prior trial they juror’d on
· FRE 606(b): You cannot use former juror’s testimony to attack the verdict they rendered
· Tanner v. United States, SCOTUS, 1987
· Facts: After trial concluded, juror confessed to defense attorney that during trial, several jurors were drinking large amounts during breaks, doing drugs, and sleeping.
· FRE 606(b)(1): During an inquiry into the validity of a verdict or indictment, a juror may not testify about any statement made or incident that occurred during the jury’s deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment. The court may not receive a juror’s affidavit or evidence of a juror’s statement on these matters. 
· FRE 606(b)(2)(B): Exceptions. A juror may testify about whether. . . (B) an outside influence was improperly brought to bear on any juror. . .
· Court says the alcohol and drugs were not an “outside influence” within the meeting of FRE 606(b)(2)(B).
· “It is not at all clear. . . that the jury system could survive such efforts to perfect it.”
· Disrupts finality of verdicts
· Prevents full and frank discussion among the jurors during deliberations
· Endangers the jury’s willingness to return unpopular verdicts 
· Besides there are protections in place already.
· We choose the jurors through voir dire
· The parties and the court can observe the jurors during the trial — see if they are sleeping, for instance
· Parties can impeach the verdict once the trial is over via an evidentiary hearing in which nonjuror evidence can be offered
· Different result under Cal. Evid. Code 1150(a): Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly.
· Lawyers? Rules allow counsel to testify, but ethical rules discourage them from doing so.
Personal Knowledge
· FRE 602: You can only testify about matters you know about personally, as a result of your own sensory perception.
· Cannot ask witnesses to speculate or offer anything beyond what they sensed.
· But circumstantial evidence can still be relevant.
· For instance, having personal knowledge that a man walked out of the room with a bloody knife would be highly relevant in a murder prosecution.
· If you lack the capacity to apprehend, remember, and describe — you lack personal knowledge needed to testify. But judges are very flexible.
· Judge usually allows witness to testify and leaves it to counsel to expose the flaws
· For instance, even a lady with gaping holes in her memory satisfied the personal knowledge requirement
· Evidence of personal knowledge
· Evidence that witness has personal knowledge can consist of witness’ own testimony
· After witness has established it, however, opposing side may poke holes to undermine credibility
· For instance, if the crack through which you say you watched something happen is too small to see through, the other side has undermined your personal knowledge
· “Mr. Kissel, you wear hearing aids, isn’t that correct?”
· Commonly-known facts, such as that you can’t manufacture cars in the Virgin Islands, can support a witness’s personal knowledge, too.
· Simple, direct questions help you establish personal knowledge.
· Where were you on August 15, 2017?
· How well can you see from where you were standing?
· What kind of fruit were you picking?
· How far from the ground were you?
· Could you see the bus stop from where you were?
· FRE 703: FRE 602 does not apply to expert testimony.
· Experts don’t have to have personal knowledge
· How much evidence do you need that a person has personal knowledge?
· Standard is sufficiency — whether the jury could believe that the witness has personal knowledge.
The Oath 🤘
· Don’t Break The Oath
· FRE 603: Oaths and affirmations
· Why?
· Trigger for perjury
· Reminds witness of the solemnity of the activity
· IF you can’t understand the seriousness of what you are doing, you probably can’t testify — in that sense, establishes minimum standard of competency, like personal knowledge does
· There are no magic words (though you can’t just say anything) — it just has to support perjury prosecution if you lie
· Rule requires that the oath is designed to impress a duty, but not that the witness understands that duty
· In California, witness must be capable of understanding the duty.
Interpreters
· Must be qualified
· Must make oath or affirmation to make a true translation
Relevance
FRE 401:
· Evidence is relevant if:
· It has any tendency to make a fact more or less probable than it would be without the evidence 
· It doesn’t have to be proven to be relevant — just has to have a tendency to make something more or less probable
· The fact is of consequence in determining the action
· ACN: “The fact to be proved may be ultimate, intermediate, or evidentiary.”
· Most of the rules we study are a refinement of the rule that evidence must be relevant.
· An undemanding standard, like competence
· Still, evidence must be rationally probative -- even if it’s only 1% probative.
· Can’t be like, well, people act crazy during full moons
· Can’t be like, well, if she’s heavier than a rock, she must be a witch
· Hit by a red car? The fact that a person drives a red car is of consequence — even if it’s not much.
· FRE 402 reminds us that the rules favor admissibility. Remember, pieces of evidence are like 🐟 swimming through a series of nets. Relevance is the first net, and the fishes have to get through it every time.
· Relevant evidence is admissible unless any of the following provides otherwise:
· U.S. Constitution
· A federal statute
· These rules
· Other rules prescribed by the Supreme Court
· Relevance ≠ credibility
· Judge decides relevance
· Jury decides credibility
· On/off switch — there is only relevant evidence and irrelevant evidence.
· What is relevant and what is of consequence may evolve as the trial moves forward — allowing one admission can open testimony up to another admission
Relevant Evidence Prohibited: Prejudice, Confusion, Waste of Time (FRE 403)
FRE 403 determines when relevant evidence may be excluded because of its potential to mislead or confuse the jury, its unfair prejudice to the defendant, or its potential to cause undue delay.
· The final net: After exhausting every other objection, opponent should explain why 403 keeps a piece of evidence out.
· The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following:
· Unfair prejudice
· Evidence that provokes biases or unwarranted assumptions
· What does it mean for evidence to be “unfair”?
· Supreme Court: “[Evidence that] lures the fact finder into declaring guilt or liability on a ground different from proof of the specific offense charged."
· We want to make sure jury doesn’t decide the case on a basis different from the one the law demands.
· How to measure unfair prejudice:
· How is the jury going to react? Emotionally?
· How severe will that reaction be?
· How likely is it they will have a reaction? 
· If a video shows the effects of a crime and not the actual defendant committing the crime — juries may want to hold anyone accountable, and the only person they see is the defendant.
· Will be admitted probably if prosecution has a legitimate reason like showing the positioning of the body.
· Sometimes judges will just avoid showing the most prejudicial photos in a set so the point can still be made
· “Lifestyle” evidence
· Ex: Evidence that biker gang had a whites only policy was unfairly prejudicial. It cleared the relevance hurdle because it established “unity of purpose” among the gang, but other evidence established that, too, and yet a high likelihood of provoking an emotional reaction in the jury, so it was deemed unfairly prejudicial.
· Ex: Evidence that would be bombers were white supremacists was relevant and probative because they were motivated by racial hatred — so it was allowed, even though it was prejudicial.
· Confusing the issues; Misleading the jury 
· Tangential issues that can be misleading or confusing
· United States v. Hitt, 9th Circuit, 1992
· Facts: Hitt was charged with possessing an unregistered machine gun. When government’s expert tested it, it fired multiple shots per trigger pull; when Hitt’s expert tested, it only fired one. Hitt said government’s test fired multiple times because the gun was dirty. Government offered photo to show it wasn’t. Photo did not show interior of the gun. Instead, it was positioned with nine other guns and some knives, which Hitt said belonged to his roommate. Hitt objected under 403.
· “We let jurors see and hear even marginally relevant evidence [FRE 402], because we trust them to weigh the evidence appropriately. Nonetheless, when the probative value of the evidence is “substantially outweighed by the danger of unfair prejudice ... or misleading the jury,” Fed.R.Evid. 403, the evidence [may] be kept out.”
· Probative value was small: Didn’t even show the interior of the gun! “The photograph might well have been excludible under Rule 402 as totally irrelevant.”
· Evidence was misleading: Jurors would have assumed the guns belonged to Hitt when they may have belonged to his roommate. Hitt’s roommate wasn’t even mentioned during the trial. But jury would have assumed Hitt was a gun enthusiast.
· Evidence was unfairly prejudicial: “Photographs of firearms often have a visceral impact that far exceeds their probative value.”
· Undue delay; Wasting time; Or, needlessly presenting cumulative evidence 
· Judges don’t want to have a mini-trial on every issue. If it looks like you might need to spend a lot of time arguing about the probativeness or relevance or foundation of a piece of evidence, raise this objection.
· Cumulative evidence
· Includes the expenditure of trial time and the risk of losing the attention of the jury 
· Is the testimony actually repetitive? 
· The rule says may, not must. The judge has the discretion.
· The Supreme Court has said it must be applied on a case-by-case basis
· Judges have a lot of discretion and differ in their application
· Appellate courts rarely reverse 403 rulings
· Gives advocates the power to argue prejudice versus probative value
· FRE 403 walks back the expansiveness of FRE 401 and FRE 402.
· But doesn’t invalidate them, of course!
· Remember “substantially outweighed” — the balance is tilted toward admissibility
· 403 “honors” the FRE’s generous view of admissibility this way
· If a piece of evidence is as prejudicial as it is probative, it will be admitted
· Ex: The Fuhrman tapes
· Example of how 403 gives the judge the discretion to manage the way in which the jury receives the evidence -- here, the jury heard him say the n-word 2 times, and then were told that he said it 41 times total.
· California rule is essentially identical to 403
· Five factors that frequently affect judges’ decisions on 403:
· Will evidence arouse strong emotions or irrational prejudices?
· Will the jury give the evidence greater weight than is warranted?
· How connected is the evidence to the elements of the case?
· Can advocate make the same point via less confusing or prejudicial evidence?
· Can judge redact, or instruct jury in a way to make it less prejudicial?
· FRE 105 [Limiting instructions]: If the court admits evidence that is admissible against a party or for a purpose – but not against another party or for another purpose – the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly.
· Judge must give limiting instruction upon request
· One of few times judge does not have discretion
· Summary of evidence can be admitted with instruction to jury letting them know the chart is not evidence
· Do limiting instructions work?
· It avoids exclusion of the evidence but
· Hard for juries to “segregate” uses of evidence and may actually focus their minds on excluded evidence
· However, much of the jury system depends upon the belief that jurors follow instructions — do we want to cast big doubts on the system itself?
· How to measure probative value:
· How strong of an inference does the evidence allow the jury to make between what the evidence shows and what the party needs to prove?
· How certain is the evidence? (Is the witness sure the defendant was in a gang, or do they just think he might have been?)
· How much is the evidence needed? (Does it prove the fact? Can the fact be proven without it?)
· How courts usually rule on four common FRE 403 objections:
· Gruesome photographs — admissible if they show injuries caused by the defendant)
· Acts by a party showing consciousness of guilt or wrongdoing are admissible (e.g., shredding documents or fleeing)
· Evidence of the defendant’s poverty or wealth is not admissible (except to measure punitive damages)
· Evidence of bad police work is not admissible unless connected specifically to the reliability of evidence introduced at trial (Mark Fuhrman, saying racist things in the OJ Simpson case)
· Cal. Evid. Code 352: "The court may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury."
· Old Chief v. United States, SCOTUS, 1997
· Facts: Old Chief was charged with violating the felon-in-possession statute. He stipulated to the felony he was charged with so that the prosecution wouldn’t be able to admit evidence related to it. But the prosecution refused to stipulate, and the trial court did not force them to.
· Rule: Prosecutors must accept stipulations in felon-in-possession cases because they aren’t probative (which felony the person actually committed is not relevant) and can cause substantial prejudice. However, in other types of cases, prosecutors need not accept the stipulation, as the prior convictions can help prosecutors craft highly-probative narratives.
· Bench trials:
· Parties do not argue that evidence would be unfairly prejudicial or confusing during a bench trial, because judges hear all this evidence no matter what.
· But they do object when relevant evidence is a waste of time or unduly cumulative.
Relevant Evidence Prohibited: To Prove Fault or Liability (FRE 407, 408, 409, 410, 411)
FRE 407 - 411 further two separate goals:
· Promote socially desirable activities by protecting those who engage in them from evidence that might be used against them
· They apply 403 to exclude specific categories of evidence — in that, some have a low probative value and high degree of prejudice
Subsequent Remedial Measures (FRE 407)
FRE 407 bars evidence of subsequent remedial measures.
· When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of that subsequent measure is not admissible to prove:
· Negligence
· Culpable conduct
· A defect in a product or its design; or
· A need for a warning or instruction
· 📝 Policy: 
· Allowing evidence that a defendant “fixed” something dangerous would create a perverse incentive to not fix those things.
· It also might unfairly prejudice them, because what if they fixed it, even though they weren’t negligent? Jury would assume they were.
· In other words — the rule encourages prompt repairs and shields from unfair prejudice.
· Measures include:
· Putting salt down on a sidewalk likely to get icy
· Adding a warning label
· Taking a product off the market or issuing a recall (e.g., recalling a car to modify its brakes)
· Changing a sexual harassment policy
· Removing material that infringes a copyright
· When is a measure subsequent?
· Has to be “after earlier injury or harm”
· Not after purchase — defendant only faces pressure not to fix once they have litigation hanging over their head. Before that, they have no reason not to fix.
· It means later-injured plaintiffs can rely on evidence that originally-injured plaintiff could not
· Comes up re: torts, contract, intentional harm, strict liability — the list goes on!
· What if non-parties take remedial measures? Non-parties have no reason to not undertake subsequent remedial measures, because no reason to fear it’ll be used against them in a lawsuit
· But the court may admit this evidence for another purpose, such as impeachment or — if disputed — proving ownership, control, or the feasibility of precautionary measures. Remedial measures may be used to: 
· (1) Demonstrate the feasibility of repairs
· If you argue that you didn’t fix something because you weren’t able to, you open yourself up to this 407 loophole
· Can only be introduced after feasibility has been controverted.
· Ultimately, if a jury thinks a fix was feasible, they are probably going to find fault too. Not always tho — the fix could have been economically costly.
· Remember the difference between saying a fix wasn’t necessary and that it wasn’t feasible.
· If you say we were doing a good job already, you aren’t saying it wasn’t feasible — you are just saying it wasn’t necessary
· So opponents of evidence should say the fix was not necessary, not that it was not feasible
· If the defendant says a fix wasn’t possible, then they are putting feasibility at issue
· (2) Prove ownership or control
· People don’t fix items that don’t belong to them!
· Ex: You can’t introduce evidence that a company fixed a ramp to show liability, but you can use it to show they own the ramp
· (3) Impeach the witness
· Exception applies only if:
· A witness makes a specific representation that conflicts with the subsequent remedial measure
· The witness makes an absolute declaration like “the product was perfectly safe"
· The witness making the statement was personally involved in implementing the remedial measure
· Ex: Manufacturer of a backhoe that killed a man testified that the backhoe was perfectly safe — but he had personally sent a memo to dealers after the incident saying the backhoes can kill. Judge allowed memo as subsequent remedial measure evidence to impeach.
· Otherwise, the exception would swallow the rule
· “If disputed"
· Plaintiff cannot introduce this evidence unless the defendant disputes they owned/controlled something, or said that the safer design was infeasible, or made an impeachable statement.
· But what the word disputed means can vary — like, if you say your product is already safe, are you also saying it’s infeasible to make it safer — and therefore disputing the condition? Witnesses basically try to say that fixing something was hard without saying it was infeasible.
· 🍷FRE 407 pairs well with:
· FRE 105: If the evidence of subsequent remedial measures is admissible for a limited purpose, D is probably gonna want a limiting instruction.
· FRE 403: Sometimes a piece of evidence is admissible under 407 but still the unfair prejudice it causes substantially outweighs its probative value, so it’s excluded under 407.
Compromise Offers & Negotiations (FRE 408)
FRE 408: Evidence of the following is not admissible – on behalf of any party – either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:
· (a) Furnishing, promising or offering – or accepting, promising to accept, or offering to accept – a valuable consideration in compromising or attempting to compromise the claim; and 
· Offers and acceptances are defined broadly — includes any extended consideration, such as a $5k offer made during settlement conference
· Inadmissible to impeach by inconsistent statement, but not for bias.
· Rule cares more about protecting settlement discussions than trapping witnesses in their inconsistencies.
· (b) Conduct or a statement made during compromise negotiations about the claim – except when offering in a criminal case and when the negotiations relate to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority 
· **Exception – the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
· 📝 Policy:
· Statements made in settlement discussions are highly probative and unlikely to unfairly prejudice -- yet we have a strong policy favoring settlement that can outweigh these concerns. 
· And jurors don’t really understand that parties can decide to settle but not admit fault — other factors weigh into that decision.
· “Any party”: 
· You cannot even introduce evidence of your own settlements.
· If a plaintiff settles with one defendant, they can’t use evidence of the settlement against a third defendant. (Same goes for defendants against plaintiffs.)
· Otherwise parties would be disincentivized from settling separately with any of the parties.
· Also, jurors may think a low settlement amount to one party reflects a low value of the claim
· FRE 408 includes four limiting features:
· “Claim” — protection only kicks in once a dispute matures into a claim.
· Complaint filed, or
· Lawyer hired, or even
· Litigation threatened
· Short of that, depends on the facts
· Not when you send a letter to someone asking for permission to do something
· “Disputed” — either the validity of the claim or the amount of the claim must be disputed
· There is no dispute if, for instance, if you sign a form agreeing that you owe the money in question
· “During compromise negotiations” — this can be a grey area!
· If you approach someone and start talking, and they don’t indicate that they are negotiating with you, it’s not a negotiation
· Factors to decide if compromise negotiations occurred:
· Unilateral statement? Or made during bilateral discussions?
· Unilateral ≠ negotiations
· Did either party make a concrete offer?
· Not concrete ≠ negotiations
· Were attorneys involved in the discussion?
· No attorneys ≠ negotiations
· Did parties use phrases often used in settlement discussions, like “without prejudice”?
· Informal language ≠ negotiations
· But judge has huge discretion and decides each case on its own.
· Three purposes for which statements and conduct are inadmissible:
· To prove validity or amount of claim
· To disprove validity or amount of claim
· To impeach a witness by prior inconsistent statement
· Meaning you’re allowed to say one thing during settlement and another during trial
· Not very strong probative value — people may say things they don’t mean in order to secure a settlement
· Three (example) purposes for which statements and conduct are admissible:
· Waiver of rights
· Pursuing Rule 11 sanctions
· Impeaching a witness for bias (but not inconsistencies)
· Such as insinuating that someone changed their story because they got a $10k settlement
· In criminal trials
· Rule applies the same, except when an offer or acceptance comes about as a result of a government agency exercising its regulatory, investigative, or enforcement authority
· Statements made to state agency during civil investigation could be intro’d as evidence in a criminal trial
· 408(b) is still subject to 408(a) — so, prosecutor cannot introduce evidence of any offers, acceptances, or promises from those civil settlement negotiations
· Conduct and statements arising from these situations, however, are admissible
· Remember: Evidence admitted under FRE 408 can still be excluded under FRE 403 (or any other rule!).
· FRE 408 mega-analysis:
· Did the offer, acceptance, statement, or conduct occur (a) during compromise negotiations? (b) after the claim had arisen? and (c) in connection with a claim that was disputed?
· No to any:
· Evidence is coming in.
· Yes to all:
· Is the evidence offered to (a) prove the validity or the amount of the disputed claim; (b) disprove that validity or amount; (c) impeach a witness specifically through inconsistency?
· No to any:
· Evidence is coming in.
· Yes to any:
· Is this a criminal prosecution?
· Yes:
· Did the compromise negotiations relate to the claim of a public office exercising its regulatory, investigative, or enforcement authority?
· Yes:
· If evidence is offer or acceptance, NOT coming in.
· If evidence is some other statement or conduct, IS coming in
· No: Evidence NOT coming in.
· No:
· Evidence is NOT coming in.
Offers to Pay Medical Expenses (FRE 409)
FRE 409: Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.
· Excludes offers to pay medical expenses and actual payment of those expenses
· 📝 Policy:
· We don’t want to discourage Good Samaritans from paying expenses because they are worried about implicating themselves.
· Furthers business interests by allowing businesses to pay expenses in order to
· Promote good customer relations
· Encourage rapid settlement of legal claims that develop
· Reduce damages by treating injuries early
· FRE 409 is basically a specific application of FRE 403.
· Not much probative value, because people might pay medical expenses for reasons that have nothing to do with liability.
· But could be highly prejudicial, because jurors may only make the easy connection
· No need for claim or dispute; does not need to be a part of compromise negotiations
· Only barred to prove liability — not barred for other uses
· Like showing that plaintiff was, in fact, injured
· Defendant can either ask for a limiting instruction, or simply have managers testify that they often pay for medical bills when they are not liable for injuries
· If statements are made along with the offer, including admission of liability/guilt, those statements are still admissible. 
· Rule includes “medical, hospital, or similar expenses resulting from an injury"
· Not property damage (re: truck spewing oil)
· FRE 409 is basically a carve-out of FRE 408 — it’s a much more stringent protection, specifically for medical statements, that lifts most of 408’s limitations.
· Remember: Evidence admitted under FRE 409 can still be excluded under FRE 403 (or any other rule!).
Plea Bargaining (FRE 410)
FRE 410: 
· (a) Prohibited Uses. In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:
· (1) a guilty plea that was later withdrawn;
· (2) a nolo contendere plea;
· (3) a statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; or
· (4) a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea.
· (b) Exceptions. The court may admit a statement described in Rule 410(a)(3) or (4):
· (1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or
· (2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.
· The main purpose of 410 is to exclude plea bargaining evidence
· Evidence is inadmissible in civil or criminal trials
· Only applies against person who participated in plea bargaining process as a criminal defendant
· 📝 Policy:
· Promote plea bargains and protect defendants
· That means defendant can introduce the evidence
· Two scenarios in which evidence is not admissible against defendant in any trial:
· (1) In both civil and criminal cases, pleas or negotiations during pleas that do not result in a legal finding of fault are not admissible against the Defendant to prove fault.
· Includes:
· Guilty plea later withdrawn
· Nolo contendere plea
· This means you allow yourself to be criminally punished without actually pleading guilty, so pleas cannot be used for issue preclusive effect in civil proceedings.
· Statements made in the course of negotiating these deals, in and out of court
· Typically can’t be vague offers — must be some concrete consideration offered
· (2) Statement made during plea discussions to attorney on prosecuting side if they did not result in guilty plea or did result in withdrawn guilty plea.
· Exceptions:
· If the plea or statements made during the plea are needed to bring additional context if another statement regarding the plea was previously made.
· Prevents litigants from creating a misleading impression.
· Can be admitted in perjury prosecutions if the defendant made statement in question “under oath, on the record, and with counsel present"
· That’s not how plea bargaining works anyway — usually this means, statements made to a judge during a court appearance 
· While entering plea, the defendant says “I did it.” Then, at trial, the defendant says, “I didn’t do it.” The defendant gets acquitted; now the prosecutor can go after the defendant for perjury.
· Mezzanato waivers
· Rule: Defendant can waive FRE 410 exclusionary mandate with regards to the impeachment use of statements made in the process of plea negotiations.
· When prosecutors refuse to engage in plea bargaining unless the defendant waives right to exclude statements from evidence
· Allowed partially on theory that we allow litigants to assert their evidentiary rights, so if a litigant agreed to waive a right, who are we to prevent that from happening?
· Purpose: The purpose for which the evidence is introduced does not matter.
· What’s a plea discussion?
· A discussion that occurs with an attorney for the prosecuting authority.
· Does not include an immediate guilty plea to an arresting police officer — that statement is actually admissible because cops aren’t attorneys
· Doesn’t including begging for mercy.
· But can be relayed by police.
· Courts use two-tiered approach to decide whether plea discussions happened:
· Defendant displayed actual subjective expectation to negotiate plea
· Expectation was reasonable given the totality of the circumstances
· Brief appearance by prosecutor, who offers only vagaries, does not constitute a plea negotiation 
· Don’t forget FRE 403. Anything that falls through the cracks of FRE 410 becomes subject to FRE 403.
· Prosecutors often use 403 to stop defendants from introducing prosecution statements from plea discussions
· Prosecutor may try to bargain for reasons unrelated to the ultimate guilt of defendant -- usually, to get the defendant to supply info on a bigger fish.
Liability Insurance (FRE 411)
FRE 411: Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.
· Only barred to prove negligence/wrongful behavior.
· But, like FRE 407, can prove bias; prejudice; agency; ownership; control.
· 📝 Policy:
· We want people to have liability insurance
· Ensures individuals and companies can compensate for the injuries they cause
· Spreads cost of injuries among appropriate risk pool
· Why we have the rule:
· Not probative: Having liability insurance can indicate that the defendant is super cautious, or super accident prone/free to act recklessly. Not conclusive of either.
· Highly prejudicial: Jury might think it is determinative, particularly for calculating a damage award.
· Restrictions:
· Only excludes evidence of liability insurance
· Excluded: Car insurance; medical malpractice insurance
· Not excluded: Health insurance; life insurance
· Do indemnity agreements qualify as liability insurance? Courts are split.
· Indemnity agreements are one-time agreements between parties
· Don’t involve payments of premiums over time
· Don’t spread out risk the way that liability insurance does
· Any purpose other than proof of liability is permitted
· Don’t forget FRE 403. Anything that falls through the cracks of FRE 411 becomes subject to FRE 403.
Authentication
Whenever a proponent presents physical evidence, the evidence must be authenticated before it can be admissible.
· Authentication = identification
· 📝 Policy:
· Authentication offers assurance that the evidence is what proponent says it is
· Items can’t speak for themselves like witnesses can.
· Establishes basic relevance: Evidence only becomes relevant when information links it to the controversy.
· Establishes reliability: Shows that evidence is genuine, not faked.
· Establishes context: helps jurors piece the story together
· But:
· Does not guarantee identification or genuineness.
· Attorneys can always challenge the validity.
· Does not mean evidence complies with other evidentiary rules.
FRE 901: To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.
· Support a finding < preponderance of the evidence
· 901 covers evidence that requires extrinsic evidence to be authenticated
· Evidence can be authenticated in any matter that satisfies rules general requirements
· Rule gives examples
· Often, it’s just testimony from a witness
· Two questions to get a witness to identify anything:
· What is this?
· How do you know?
· Authenticating real evidence (physical evidence that played a direct role in the controversy)
· Personal knowledge – FRE 901(b)(1) 
· Can be anyone who has enough knowledge to recognize the object
· The witness has to be able to say from their own memory why they recognize it as being what the proponent claims it to be and why 
· The witness can identify it because they held it, saw it, signed it, etc.
· You don’t need anything else – person was there, and they have sworn under penalty of perjury to tell the truth. 
· Readily identifiable characteristics – FRE 901(b)(4)
· Can be anyone who has enough knowledge to recognize the object
· The witness has to be able to say from their own memory why they recognize it as being what the proponent claims it to be and why 
· The witness can identify it by distinct characteristics 
· Ex: A wallet embroidered with the words “Bad Motherfucker”
· This questioning focuses jury’s attention on details of the evidence and persuades them that the item is what the party purports it to be
· ⛓Chain of custody – FRE 901(b)(1) 
· Standard for admissibility: Evidence is sufficient that jury could make a finding that the evidence is what the proponent purports it to be.
· Used most often when an exhibit is generic and has no readily identifiable characteristics 
· Usually prove chain of custody by testimony of each custodian from the moment seized until present in court 
· Essentially, just walk it from person to person 
· Can also establish that the item was not tampered with and is in the same condition as when it was discovered 
· The chain of custody does not have to be perfect, but it has to establish every vital link in the chain of possession
· Any defect goes to weight, not admissibility 
· If there are gaps in the chain, the court can still admit it and the gap goes to probative value 
· To be sufficient the proponent needs to show that the same item is in substantially the same condition 
· Authenticating demonstrative evidence (visual aids, charts, graphics)
· Tends to be repetitive/cumulative — usually showing people something they know about/have heard about already.
· Authenticated by testimony from the witness whose testimony they illustrate or by the witness who made them or someone who saw the actual event
· Proponent needs to show that the demonstrative evidence is a “fair, accurate, true” depiction of what it looked like on the date of the litigated event
· Re: Demonstrations and experiments in court 
· Proponent must lay the proper foundation, establishing the similarity of circumstances and conditions between the out-of-court event and the in-court presentation 
· Authenticating recordings (photo, video, audio) – FRE 901(b)(1) or FRE 901(b)(9)
· Can be authenticated by the person who made the recording
· Can be authenticated by someone who was there and saw the thing that was being recorded 
· The proponent needs to prove that it was a “fair, accurate, true” depiction 
· Silent witness
· In these situations, most authenticate the equipment that captured the recording — that have someone attest to the method of recording and the reliability of the method
· Authenticating voices – FRE 910(b)(5)
· Proponent of recorded conversation must have witness verify speakers
· Any witness familiar with speaker’s voice can do this
· Familiarity may develop within context of litigation
· Ex: Police officers can identify voices they hear on a wire
· Authenticating documents 
· Verifying handwriting (signature): A signature on the bottom is not enough to authenticate it as being written by or signed by that person 
· The proponent must show genuineness of signature 
· The witness saw it being signed – FRE 901(b)(1)
· The witness recognizes the signature – FRE 901(b)(2)
· Familiarity must develop outside trial -- so if you plan to rely on this, have your witness ready.
· The jury or an expert can compare the signature to an authenticated exemplar – FRE 901(b)(3)
· Contents or letterhead may satisfy FRE 901(b)(4)
· Extremely broad and flexible standard that permits proof of authorship or source 
· Records of business or other institutions can be authenticated by matching letterheads, comparison of forms, etc. 
· Authentication of public records or reports is easier – FRE 901(b)(7)
· Proof that they are “From the public office” may be provided from the custodian or a certificate of authenticity 
· Witness may simply testify the record is from the appropriate public office 
· Ancient documents – FRE 901(b)(8)
· 20+ years old, in a likely place, non-suspicious condition 
· Verifying handwriting
· Person who wrote it can verify
· Someone who saw the act of writing can verify
· Expert (handwriting) witness may verify
· Trier of fact can compare against examples
· Lay person/non-expert who is familiar with person’s handwriting can verify
· Familiarity must develop outside trial
· Moral of the story — plan ahead!
· Emails, texts, and social media
· The author’s email address, use of emoticons, screen name, writing style, personal info can all be used to authenticate emails
· Also telling someone verbally to expect it, acting in accordance with the exchange, or orally repeating content of message serve as verification
· However, most courts would not consider the fact that an email is registered to a person with the same name as sufficient to introduce an evidence
· Same goes for texts and social media — they call this “circumstantial and forensic evidence” 
FRE 902: The following items of evidence are self-authenticating; they require no extrinsic evidence of authenticity in order to be admitted:
· Exhaustive list:
· Sealed and signed public records
· Certified public records (not sealed, but they are signed and certified)
· Certified copies of public records
· A business record that meets the requirements of FRE 803(6)
· Trade inscriptions
· Newspapers and periodicals
· Acknowledged documents
FRE 903: Subscribing witnesses no longer have to come to the courtroom and verify something they signed (unless required in the jurisdiction).
Character Evidence
People v. Zackowitz, Court of Appeals of New York, 1930
· Facts: Zackowitz confronted some street toughs who had insulted his wife, and ended up shooting one of them. Prosecutor introduced evidence that he had three other pistols and a tear gas gun to show that he was a dangerous person.
· Rule: While character evidence may be relevant, it is severely unfairly prejudicial and not probative of guilt. Therefore, unless the defendant, or it is used to prove a particular particular aspect of the crime itself, it is not admissible.
· “The natural and inevitable tendency of the tribunal—whether judge or jury—is to give excessive weight to the vicious record of crime thus exhibited, and either to allow it to bear too strongly on the present charge, or to take the proof of it as justifying a condemnation irrespective of guilt of the present charge.”
· Whether Z has four other weapons at home has no probative value to show that he committed this crime.
· Though it would if it showed, for instance, that he was planning an attack, or if the weapons were so connected to the crime in any way. But they weren’t.
FRE 404
FRE 404: Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.
· FRE 404(a) — EXCEPT:
· The criminal defendant can open the door by:
· Offering evidence of their own pertinent trait, and the prosecutor can offer evidence to rebut it.
· Must be actually pertinent to the trial at hand
· Offering evidence of an alleged victim’s pertinent trait, and if admitted, prosecutor can:
· Offer evidence to rebut it
· Offer evidence of the defendant’s same trait
· Offering evidence, in a homicide case, that the victim was the first aggressor — prosecutor can rebut by offering evidence of the alleged victim’s trait of peacefulness.
· Evidence of a witness’s character [for truthfulness] may be admitted under FRE 607, FRE 608, and FRE 609.
· 📝 Policy:
· A criminal defendant has a lot at stake; if they wish to use character evidence in their defense, the rules let them.
· But it is a huge gamble, and comes at a great cost.
· 🔥 Hot tip:
· Only people can have a character — not a product (like a cleanser’s reputation for being ineffective) or an institution (like the LAPD’s reputation for being violent)
· FRE 404(b) — Crimes, wrongs, or other acts
· 404 prohibition includes evidence of a crime, wrong, or other act.
· “Wrong” means even a prior act for which you were acquitted can be used against you — as long is it clears the sufficiency standard.
· The evidence may be admissible for another purpose than showing that a person acted in accordance with their propensity, such as proving:
· *Precursor to charged act*
· Motive
· Means the evidence is offered to prove a reason for the charged act.
· Ex: Prior bank robbery offered to show motive to kill the police officer who was trying to stop the person (motive = avoid capture)
· Ex: Prior drug deal gone bad, to show motive to kill the victim (motive = revenge)
· Opportunity
· Means that evidence is offered to show how the defendant committed the charged act
· Ex: Evidence of adultery to show that defendant would not have had to force his way into the woman’s apartment.
· Ex: Evidence of robbery in which gun was stolen, to show opportunity to use same gun in murder a week later.
· Preparation/plan
· Means the evidence helps illustrate a chain of events that ends in the charged conduct.
· Ex: Evidence that alleged burglar stole tools from a hardware store to show that he busted a lock with a hammer.
· *Relevant state of mind*
· Intent/knowledge
· Means evidence showing that the defendant had the requisite knowledge or intent needed to make charged act unlawful.
· Ex: Evidence that the defendant previously hacked into a secure database, to show that the defendant knows how to hack into a secure database.
· Often courts say that the defendant has to put the question of whether he has the requisite knowledge in contention before this can come in.
· Lack of mistake or accident (AKA, Doctrine of Chances)
· Means that you use the evidence show that the charged act was not a mistake or an accident.
· Doctrine of Chances: What are the chances that a man would have four widows who all drowned in the bathtub by accident?
· *Identity*
· AKA, “modus operandi”
· Means that evidence of prior similar acts (such as distinct conduct, or pattern of behavior) are admissible on the theory that they can prove someone’s identity.
· The fewer prior instances you have, the more similarities you need.
· Distinctive similarities, like driving a pink car, really help.
· As do a high amount of prior instances.
· First, jump through these hoops:
· FRE 104(b): When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist.
· i.e., could the jury find that the fact exists? If yes, evidence is sufficient.
· If criminal case, give reasonable notice of intent to use prior acts.
· On request by a defendant in a criminal case, the prosecutor must
· Provide reasonable motive of the general nature of any such evidence that the prosecutor intents to offer at trial; and 
· Do so before trial, or during trial if the court, for good cause, excuses lack of pretrial notice 
· FRE 403: After all, this kind of evidence still has a decent likelihood of being unfairly prejudicial, or causing a mini-trial.
· Gabbard v. Commonwealth, Kentucky, 2012
· Facts: Gabbard shot his girlfriend, but claimed it was an accident, and that the gun misfired while he was cleaning it. The prosecution successfully introduced evidence that, four years earlier, Gabbard became upset and shot a Furby directly between the eyes.
· Reexamining the case:
· The prosecution claimed that the evidence showed that Gabbard had a wanton disregard for human life.
· But — that is character evidence, forbidden by FRE 404.
· Lack of accident?
· Maybe – however, the Furby incident shows that Gabbard is a good shot. But he claims he mistakenly fired the gun while he was cleaning it.
· 403 might keep this out even if it is admissible under another theory.
Methods of Proving Character
FRE 405: Methods of proving character
· When evidence of a person’s character or character trait is admissible [see FRE 404(a)(2)] it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion.
· Not specific instances.
· Probative value of reputation/opinion testimony is determined based on: 
· How long the witness has known the individual?
· How well did the witness know the individual? 
· In what context did the witness know the individual?
· What was the relevant community? 
· On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct. 
· If a character witness offers opinion testimony, it is not permissible to explore on direct examination the specific act that may be the basis for the witness’s opinion.
· Proponent cannot bring in evidence of specific acts, nor can he try to prove the specific act.
· No extrinsic evidence (anything besides the witness on the stand).
· If the witness denies what the proponent is trying to assert, proponent can’t bring in evidence to back up reputation or opinion.
· Must relate to a relevant character trait 
· The witness must be likely to know or have heard about the trait (i.e., the prosecutor must have a good faith belief)
· The proponent needs to have a reasonable basis to ask that question
· When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct. 
· i.e., libel or defamation suits, child custody cases, negligent hiring 
· In a defamation case – if someone is saying they were defamed because they were called a liar, the question at issue is whether or not they are a liar 
· Don’t forget FRE 403.
Habit
FRE 406: Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
· Habit evidence is admissible to prove that the individual acted on their habits on this particular instance 
· Habit = One’s regular response to a repeated specific situation, rather instinctual but it does not have to be completely thoughtless 
· This is not character evidence, though it sort of looks and feels like it.
· How do you tell if an activity is a habit or routine practice?
· Specific and distinctive
· Regularly conducted (and often “semi-automatic”)
· Usually morally neutral
· A drinking habit is usually not considered a 406 habit.
· 📝Policy:
· More probative than character evidence
· Less prejudicial than character evidence
· Necessary, because when an activity is routinized, you don’t remember actually doing it.
· This kind of testimony looks like either:
· Description of specific incidents
· Opinion based on large number of instances
· (Need not be corroborated)
· (No reputation testimony - that’s hearsay)
Sexual Assault Victims and Defendants
General rule: Evidence of a defendant’s commission of other offenses of sexual assault is admissible in criminal cases and may be considered for its bearing on any matter to which it is relevant.
· In other words, when it comes to sexual assault + criminal cases, the propensity inferences that are prohibited by FRE 404 are not longer prohibited.
· 📝Policy: Sexual assault cases were difficult to prove because, prior to the 1990s, defendants used FRE 404 to turn the tables and put the burden on the plaintiff to show, for example, that the sexual encounter was consensual.
· Prosecution can open the door — they don’t have to wait for the defendant.
· What are “offenses of sexual assault”?
· Just has to be unlawful somewhere/anywhere. It doesn’t matter if it was lawful where it occurred.
· Includes child molestation.
· Can use, and essentially must, use specific acts.
· Admissible to prove character to act in conformity — exactly what is prohibited by 404.
· FRE 104(b) determines the level of proof needed for admissibility.
· Act/assault did not need to result in a criminal charge.
· Opinion or reputation evidence are not allowed by the rule.
· FRE 403 + FRE 413 + FRE 415:
· How do we apply FRE 403 to these actions?
· (1) Rules seem to tell us that the these crimes have inherently higher probative value.
· (2) But these crimes have a lot of social stigma attached to them, so they can carry a high risk of unfair prejudice.
· Basically: Courts either approach question from angle (1) or angle (2).
· FRE 414, however, pretty much always leans toward admission.
FRE 413: Sexual assault - criminal cases
· Essentially: In a criminal case, the prosecutor can offer evidence that the defendant committed any other sexual assault and the prosecutor may do so without the defendant opening the door. 
· If so, the prosecution must give notice, 15 days before trial 
· Rule: Similar crimes in sexual-assault cases
· In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant. 
· If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause. 
· This rule does not limit the admission or consideration of evidence under any other rule. 
· In this rule and FRE 415, “sexual assault” means a crime under federal law or under state law involving:
· Any conduct prohibited by 18 USC chapter 109A
· Contact, without consent, between any part of the defendant’s body – or an object – and another person’s genitals or anus
· Contact, without consent, between the defendant’s genitals or anus and any part of another person’s body
· Deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person, or 
· An attempt or conspiracy to engage in conduct described in subparagraphs (1)-(4)
FRE 414: Child molestation - criminal cases
· Essentially: In a criminal case, the prosecutor can offer evidence that the defendant committed child molestation and the prosecutor may do so without the defendant opening the door. 
· If so, the prosecutor must give 15 days notice before trial 
· Rule: Similar crimes in child molestation cases
· In a criminal case in which defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation. The evidence may be considered on any matter to which it is relevant. 
· If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause. 
· This rule does not limit the admission or consideration of evidence under any other rule. 
· In this rule and FRE 415:
· “child” means a person below the age of 14, and 
· “child molestation” means a crime under federal law or under state law involving 
· Any conduct prohibited by 18 USC chapter 109A and committed with a child 
· Any conduct prohibited by 18 USC chapter 110
· Contact between any part of the defendant’s body – or an object – and a child’s genitals or anus
· Contact between the defendant’s genitals or anus and any part of a child’s body,
· Deriving sexual pleasure or gratification from inflicting death, bodily injury, or physical pain on a child; 
· Or attempt or conspiracy to engaged in conduct described in subparagraphs (A)-(E)
FRE 415: Sexual assault or child molestation - civil cases
· Essentially: In a civil case, the proponent can offer evidence that the other party committed sexual assault or child molestation. 
· If so, the proponent must give 15 days notice before trial.
· Rule: Similar acts in civil cases involving sexual assault or child  
· In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation. The evidence may be considered as provided in rules 413 and 414. 
· If a party intends to offer this evidence, the party must disclose it to the party against whom it will be offered, including witness’ statements or a summary of expected testimony. The party must do so at least 15 days before trail or at a later time that the court allows for good cause. 
· This rule does not limit the admission or consideration of evidence under any other rule. 
FRE 412: Rape shield law
· Rule: The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct 
· Evidence offered to prove that a victim engaged in other sexual behavior; or 
· Sexual behavior: Defined broadly
· All activities that involve actual physical contact or that imply sexual intercourse or sexual contact 
· Includes use of contraceptives, birth of an illegitimate child, venereal disease, activities of the mind (i.e. fantasies or dreams)
· Evidence offered to prove a victim’s sexual predisposition
· Sexual predisposition: 
· Includes evidence that does not directly refer to sexual activities or thoughts but simply have a sexual connotation for the factfinder 
· Dress, manner of living
· 📝Policy: 
· We want to encourage victims to report and participate in legal proceedings
· We want to safeguard alleged victim against invasion of privacy, embarrassment, stereotyping.
· Avoid infusion of sexual innuendo into the fact-finding process.
· For instance, you cannot introduce evidence that victim is an exotic dancer.
· Exceptions:
· Criminal cases:
· Evidence of specific instances of the victim’s sexual behavior, to prove a source of physical evidence, such as semen, or the cause of an injury.
· If defense is “you got the wrong person,” the defendant may admit evidence that exonerates, even if related to prior sexual activity, if it’s the source of evidence or cause of an injury.
· Still subject to relevance — for instance, the activity can’t be from years before the event in question.
· Evidence of specific instances of a victim’s sexual behavior with respect to the person accused of sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and 
· Evidence whose exclusion would violate the defendant’s constitutional rights.
· Due process: The defendant has the right to present a defense.
· Confrontation Clause: The defendant has a right to confront the witnesses against them.
· Civil cases:
· In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy. 
· FRE 403, but backwards. 
· Burden is on establishing probative value, rather than the unfair prejudice.
· Burden is on proponent of evidence, rather than the opponent.
· Ex: In a workplace harassment case, evidence that the plaintiff also made jokes would be subject to the reverse-403 balancing.
· Plus, it adds “harm to any victim.”
· Reputation: Only admissible if the victim opens the door.
· To admit evidence under an exception:
· File a motion that describes the evidence and states the purpose
· At least 14 days before trial
· Serve the motion on all parties
· Notify the victim, guardian, or representative 
· Court must conduct in camera hearing giving the parties a chance to be heard.
· Record of this must remain sealed.
Character Evidence Analysis
What is the character evidence, and what is it offered to prove?
· If it is opinion and reputation evidence, offered to prove character, and then to prove that an individual acted in conformity with that character, the evidence is banned by FRE 404.
· However, pursuant to FRE 608 and FRE 609, opinion and reputation evidence of character for truthfulness may be introduced against a witness on cross-examination
· The opposing party may rebut by asking about specific acts, but may not introduce extrinsic evidence.
· If it is specific act evidence, offered to prove character, and then to prove that an individual acted in conformity with that character the evidence is banned by FRE 404.
· However, specific acts may be introduced to prove anything besides character, including motive, opportunity, plan/preparation, knowledge/intent, modus operandi, or lack of accident.
· If it is a criminal case, must give the defendant reasonable notice.
· The defendant does not need to open the door, because it is not character evidence.
· But they must offer sufficient proof to satisfy FRE 104(b) and overcome FRE 403 objectons.
· If it is a criminal case, and the person offering the evidence is the defendant, then the defendant may offer the evidence in the following circumstances:
· The defendant may offer opinion or reputation evidence of their own pertinent personal trait.
· On cross-examination, the prosecutor may then offer specific act evidence to rebut it.
· But only about the same trait.
· And they must accept the witness’ answers.
· Alternatively, the prosecutor can offer their own character witness, but are then limited to opinion or reputation evidence of a contrary trait.
· Must be about the same trait.
· The defendant can then cross-examine with specific act evidence to rebut it.
· Because the prosecutor’s evidence is technically limited to undermining the defense witness’s credibility, the judge may also give a limiting instruction.
· The defendant may offer opinion or reputation evidence of an alleged victim’s pertinent trait.
· On cross-examination, the prosecutor may then offer specific act evidence to to rebut it
· Alternatively, the prosecutor can offer their own character witness, but are then limited to opinion or reputation evidence of the defendant’s same trait.
· The defendant may offer evidence, in a homicide case, that the victim was the first aggressor.
· The prosecutor may then rebut by offering evidence of the alleged victim’s trait of peacefulness.
· The defendant may offer evidence under FRE 608 and FRE 608, which allow propensity evidence to establish a witness’ untruthful character.
· If it is opinion or specific act evidence, offered to prove that the person acted in accordance with their habit, the evidence is allowed by FRE 406.
· Proved against FRE 104(a) standards
· Shown to be a habit by judging specificity, repetition and morally neutrality
· No reputation evidence, for it is hearsay
· If it is opinion or reputation evidence, offered in a criminal trial, based on a charge of sexual assault, offered to prove the defendant’s character, and then to prove that the defendant acted in conformity with that character, the evidence is allowed by FRE 413.
· Must disclose 15 days before trial.
· Subject to FRE 403 balancing.
· If it is opinion or reputation evidence, offered in a criminal trial, based on a charge of child molestation, offered to prove the defendant’s character, and then to prove that the defendant acted in conformity with that character, the evidence is allowed by FRE 414.
· Must disclose 15 days before trial.
· Subject to FRE 403 balancing.
· If it is opinion or reputation evidence, offered in a civil trial, based on a claim of child molestation or sexual assault, offered to prove the defendant’s character, and then to prove that the defendant acted in conformity with that character, the evidence is allowed by FRE 415.
· Must disclose 15 days before trial.
· Subject to FRE 403 balancing.
· If it is evidence offered against a victim of sexual misconduct, and the evidence is offered to prove the victim engaged in other sexual conduct or to prove the victim’s sexual predisposition, the evidence is barred by FRE 412.
· Unless, in a criminal case:
· The evidence of other sexual conduct is offered to show the source of physical evidence or the cause of an injury.
· The evidence of other sexual conduct involves the defendant, and is offered to show consent, or is offered by the prosecutor.
· Excluding the evidence would violate the defendant’s constitutional rights.
· Unless, in a civil case:
· The evidence’s probative value substantially outweighs its unfair prejudice or its potential harm to any party.
· Reputation evidence may only be admitted if the defendant opens the door.
· If the evidence is opinion, reputation, or specific act evidence, and the person’s character is an essential element of the claim, charge, or defense, then the evidence is allowed by FRE 405.
Impeachment
Impeachment: An attack on the witness’s credibility, and the process of trying to raise doubts about inferences in their testimony.
· A form of relevance.
· Evidence that impeaches a witness is only relevant once they start testifying.
· Attorney’s goal is to show either that the witness is not a truthful person, or that, for some reason, they should not be believed now.
· Factors that make testimony credible:
· Perception – the ability to see or hear the event clearly.
· Memory – the ability to real the event clearly.
· Sincerity – the capacity to tell the truth.
· Narration – the accuracy and clarity of the description.
· Tactics for impeachment —attorneys endeavor to establish:
· Incapacity – show that the witness could not have perceived what they say they perceived.
· Contradiction – show that witness said one thing was true, but you can prove that another thing was, in fact, true.
· Bias – show that the witness has a reason to slant their testimony.
· Inconsistency – show that the witness said one thing once, and another thing later.
· Dishonesty – show that the witness has a dishonest character.
· Admissible forms of evidence:
· Intrinsic evidence: Obtained through the questioning of the witness. Always permissible (as long as relevant).
· Extrinsic evidence: Anything else, including documents, recordings, and another witness. Generally allowed, but restrictions exist.
· FRE 607: Any party, including the party that called the witness, may impeach the witness.
· Sometimes you should impeach a favorable witness, in order to gain jury’s trust, or “remove the sting” of impeachment evidence likely to come from the other side.
· Rehabilitation: If the other side has impeached your witness, you have the chance to raise them from the dead.
· FRE 608 and reputation for truthfulness:
· Introduce a witness that substantiates what they said.
· But: 
· Can’t introduce evidence of truthful character until character has been challenged.
· No extrinsic evidence.
· Could be vulnerable to FRE 403 mini-trial concerns, because it could lead to a prolonged dispute over what is essentially a tangent.
Impeachment by Character for Dishonesty
Dishonesty + FRE 608: A witness’s character for truthfulness or untruthfulness 
· A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked. 
· Reputation or opinion evidence is permissible re: any witness’ truthfulness.
· Evidence that a witness’ character is truthful is only admissible if that character has been attacked.
· Otherwise, there would be no reason for it, and it would be a waste of time.
· Evidence provided by witness, through personal knowledge, has established their own opinion about the witness’s truthfulness.
· Except for a criminal conviction under FRE 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court may on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of the witness or another witness whose character the witness being cross-examined has testified about.
· Questions about specific instances of conduct that are probative of character for truthfulness are allowed on cross-examination.
· Cross-examiner is limited to whatever answer they receive about the specific act. They cannot bring in extrinsic evidence to prove or disprove what the witness tells them.
· What makes an instance of conduct probative of character for truthfulness?
· If it involves lying or dishonesty, particularly if it is frequent, unlawful, and/or tells you a lot about the person.
· Can only ask about instances of conduct that were performed by the party being questioned.
· For example, can’t ask “is it true that you were questioned about stealing the book?” but can ask “is it true that you stole a book?”
· If the situation meets the circumstances described in FRE 609, criminal convictions can be introduced as evidence of untruthfulness.
· By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness.
· In other words, a witness can plead the Fifth if answering a question means admitting to a crime while they are being asked about their credibility as a witness.
· Criminal convictions + FRE 609: Impeachment by evidence of a criminal conviction
· 📝Policy: If you have been convicted of a crime, you are more likely to lie in court.
· Pretty much everyone knows this isn’t actually true, but no one has been able to change the rule.
· The following rules apply to attacking a witness’s character for truthfulness by evidence of a criminal conviction 
· For a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence 
· Must be admitted, subject to FRE 403, in a civil case or in a criminal case in which the witness is not a defendant; and 
· Must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant 
· For any crime regardless of punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving – or the witness’s admitting – a dishonest act or false statement 
· This subdivision applies if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if 
· Its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and 
· The proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use 
· Evidence of a conviction is not admissible if 
· The conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding that the person has been rehabilitated, and the person has not been convicted of a later crime punishable by death or by imprisonment for more than one year; or 
· The conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence 
· Evidence of a juvenile adjudication is admissible under this rule only if 
· It is offered in a criminal case
· The adjudication was of a witness other than the defendant 
· An adult’s conviction for that offense would be admissible to attack the adult’s credibility, and 
· Admitting the evidence is necessary to fairly determine guilt or innocence 
· A conviction that satisfies this rule is admissible even if an appeal is pending. Evidence of the pendency is also admissible
· Notes: 
· Only admissible to show untruthful character — nothing else!
· Jurors are reminded of this through limiting instructions, but it probably doesn’t really matter.
· A crime can still be be “punishable by death or by imprisonment for more than one year,” even if the defendant was actually sentenced to less.
· Ten year clock essentially always starts ticking on the day you are released from confinement.
· That means if you served 10 years in jail, you can be impeached with a crime you committed 20 years ago!
· And violations of probation that result in re-incarceration extend the time.
· When weighing prejudice and probative value, weigh:
· The age of the conviction
· Is it so old that it’s not probative anymore?
· The link between the act and a general disposition for untruthfulness
· Does the act have any bearing at all on truthfulness?
· Any intervening behavior
· Has the witness been rehabilitated in the meantime?
· The centrality or importance of this person’s credibility to the overall litigation
· Are we wasting time on this?
· Is this a he-said-she-said situation, where one person’s testimony can tip the scales?
· Similarity between conviction and charged crime
· If they are similar, prejudice skyrockets.
· What constitutes a dishonest act or false statement?
· Fraud, perjury, embezzlement, counterfeiting/forgery
· Punishment time does not matter
· Doesn’t have to be related at all to the charged act
· These are generally the only way misdemeanors come in to impeach
· The judge can review the conviction record related to the conviction to determine whether an element of the crime involved a dishonest act
· 🔥 Hot tip: Does your witness have a prior conviction? If so, avoid this whole rigamarole and remove the sting yourself.
· Appellate matters
· Luce rule: A defendant cannot argue on appeal that the decision to admit a prior conviction was error unless the defendant testifies at trial.
· If you weren’t there to contest it, you don’t get to contest it on appeal.
· Ohler rule: A defendant cannot argue on appeal that the decision to admit a prior conviction was error if the defendant removes the sting on direct and admits conviction.
· Because, basically, they introduced it themselves, so why would they argue that it’s an error to admit it?
· What it means in reality: It’s fucked up. Essentially the only way that you can appeal the decision to admit evidence of a criminal conviction is if the defendant took the stand and did not try to remove the sting of the conviction. Why would you ever do that?
· Juvenile adjudications are never admissible against the accused in a criminal case
· Usually, not admissible to impeach the character of any other witness, either, because we want to rehabilitate people.
· However, they are admissible against a witness who is not the accused if the evidence is necessary to fairly determine the defendant’s guilt
· Sad realities: 
· Often, criminal defendants don’t even offer exonerating testimony, just because testifying opens them up to having their testimony “impeached” with a prior conviction.
· Yes, that means innocent defendants get convicted because they couldn’t exonerate themselves — just because the risk of having their prior convictions introduced wasn’t worth taking.
· Low-income and non-white people statistically have more convictions and even the jury isn’t supposed to, they subconsciously use it to measure likelihood of guilt
· Limit on using after pardon, annulment, or certificate of rehabilitation
· Essentially, can’t ever be used
· But there is one exception:
· If witness has committed another felony and the original conviction was pardoned for reasons other than innocence.
· Analysis: Is it...
· ...a prior felony conviction, used to impeach any witness in a civil case, or any witness other than the defendant in a criminal case?
· If yes: Is it a crime of dishonesty or false statement? [Doesn’t need to be a felony.]
· If yes: It must be admitted. No balancing.
· If no: It must be admitted, subject to FRE 403.
· ...a prior felony conviction, used to impeach a witness who is the defendant in a criminal case?
· If yes, is it a crime of dishonesty or false statement? [Doesn’t need to be a felony.]
· If yes: Is it over ten years old?
· If yes: Does its probative value substantially outweigh its unfair prejudice to the defendant?
· If yes: It must be admitted, with notice.
· If no: The judge decides, in their discretion.
· If no: It must be admitted. No 403 balancing.
· If no: Is it over ten years old?
· If yes: Does its probative value substantially outweigh its unfair prejudice to the defendant?
· If yes: It must be admitted, with notice.
· If no: The judge decides, in their discretion.
· If no: Does its probative value outweigh its unfair prejudice?
· If yes: It must be admitted.
· If no: The judge decides, in their discretion.
FRE 610: Religious beliefs or opinions
· Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility.
Impeachment for Inconsistency
Inconsistency + FRE 613: Witness’s prior statement [Two procedural steps to follow when impeaching a witness with a prior inconsistent statement]
· When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to an adverse party’s attorney.
· Basically — you can surprise the hell out of a witness with their own prior inconsistent statement. Dramatic!
· You can bring the statement up with opposing counsel right before you do it, and sometimes you must, if they request it.
· Slap a piece of paper in front of them for extra drama!
· This does give the lawyer the chance to raise evidentiary objections, but it gives them no time to prepare their witness.
· Don’t need to follow rules for extrinsic evidence, because you’re just asking about it.
· Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. This subdivision (b) does not apply to an opposing party’s statement under Rule 801(d)(2). 
· If the witness is given an opportunity to explain or deny the inconsistency, and they deny making an inconsistent statement, then you can offer extrinsic evidence of the prior statement.
· Easy! Introduce impeaching statement on cross, giving witness a chance to respond; then opposing counsel can give witness more opportunities to respond on redirect. On re-cross, you can introduce the extrinsic evidence. Safest route!
· Riskier — wait until after cross, then call witness yourself and introduce evidence. But that can be risky because sometimes witnesses are no longer available to be recalled. 
· But extrinsic evidence may not be offered on a collateral matter.
· Notes:
· Extrinsic evidence = any evidence other than testimony from the witness currently on the stand.
· Inconsistent statement: All you have to show is that the prior statement and the current statement are inconsistent.
· However, in order to introduce extrinsic evidence, the inconsistency must be about something material.
· If, on the other hand, it’s about a collateral matter, you cannot introduce extrinsic evidence to impeach the witness.
· Collateral matter = relevant to a case solely because it impeaches a witness.
· In other words, it has a low overall probative value and can create an unnecessary mini-trial — so judge will preclude on FRE 403 concerns.
· (Bias, by the way, is never collateral.)
· Limiting instructions may be necessary — this evidence is introduced for impeachment purposes only.
· Silence as statement: If an individual remained silent during a period of time when she would reasonably be expected to make a statement, under FRE 613 that silence may be interpreted as “inconsistent” with her current testimony.
Impeachment for Bias
Bias = A compelling reason a witness might have to lie on the stand. Highly probative!
· Things that can create potential bias:
· Family relationship
· Past or present employment
· Common or antagonistic political affiliation
· Feelings for or against a victim or a party or a class or category of persons
· Plea deal that offers reduced/dismissed charges for testimony
· Payment for testimony
· Not being paid for testimony
· Religious beliefs
· Even though FRE 610 prohibits them from being introduced to show untruthful character.
· Specific acts evidence is admissible to impeach by bias 
· Proof of bias is considered extrinsic evidence, and extrinsic proof is subject to FRE 403.
· If impeaching on cross about a specific act and the witness admits it, then extrinsic evidence is unnecessary, but if the witness denies it then the proponent may offer extrinsic evidence.
Impeachment for Incapacity 
Incapacity = A witness’s ability to perceive or recall what they say they can perceive or recall 
· i.e., could the witness actually see what they said they saw? (dark, things in the way, no glasses, etc.) 
· No specific rule; governed by FRE 401- 403.
· Tricky area is mental incapacity because it is susceptible to misuse and bad prejudice for the jury to hear that someone suffers from mental health issues that cause them to see or hear things that are not there, but it is highly probative and relevant.
Impeachment for Specific Contradiction
Contradiction = Essentially impeaching the witness by contradicting their testimony; showing that the witness was wrong.
· No specific rule; governed by FRE 401-403.
· The contradiction should be about something outside of the witness’s testimony
· The contradiction does not have to be absolutely irreconcilable
· It does not mean that the witness contradicted him or herself, because that would fall under prior inconsistent statement 
· Extrinsic evidence is allowed, as long as the contradicting statement is not collateral.
Rehabilitation
Rehabilitation = Once your witness has been assassinated by OC, how do you bring them back to life?
· Reputation for truthfulness 
· FRE 608: Reputation or opinion evidence of truthful character is only admissible after the witness’s character for truthfulness has been attacked. 
· When rehabilitation is allowed, no extrinsic evidence is admissible 
· Note that impeachment for bias or incapacity do not count as attacks on character for truthfulness 
· Prior consistent statement 
· Generally, not admissible unless made prior to when a motive to lie or improper influence arose. 
· Attempts to rehabilitate a witness whose credibility was attacked 
· Suggests that the witness was not influenced by motive to lie because they made the same statement before and after the motive.
Hearsay
FRE 801(c): Hearsay means a statement that:
· The declarant does not make while testifying at the current trial or hearing, and
· A party offers in evidence to prove the truth of the matter asserted in the declarant’s statement.
· In other words: An out of court statement offered to prove the truth of the matter asserted.
· Out of court — meaning a witness is in the witness stand, and anything they say while sitting there is NOT an out of court statement, but if they made a statement somewhere else — that’s what this means. Including at a deposition, or a trial ten years ago.
· Factors that make testimony credible:
· Perception – the ability to see or hear the event clearly.
· Memory – the ability to real the event clearly.
· Sincerity – the capacity to tell the truth.
· Narration/Clarity – the accuracy and clarity of the description.
· 📝 Policy:
· Hearsay, at its core, is concerned with out of court statements that can’t be proved to say that whatever they say happened happened.
· Unlike in court statements, which are undertaken under oath, with the ability to cross-examine.
· Only assertions are subject to hearsay — not actions that don’t assert anything. That’s because the hearsay ban is concerned with deception — and you can only intend to deceive someone if you intend to assert something.
· We cannot test the reliability of the statement — and so the perception, memory, sincerity, and narration of the declarant cannot be tested, either.
· FRE 801: How to identify hearsay:
· Identify each element or potential element in the statement:
· Declarant: The person who made the out of court statement. Can be the witness.
· Witness: The delivery mechanism of the statement.
· Can be a person in the witness stand, or a document, like a newspaper article, contract, or email.
· Statements: Whatever was said or written down or intentionally asserted. To qualify as hearsay, statement must be intended as an assertion.
· [A] person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.
· Though no requirement that that declarant intended someone to hear/receive the statement.
· No: Sleep talking.
· Yes: Mumbling in the library
· Out of court: A statement made on some prior occasion besides the testimony being offered in the case.
· Prove the truth of the matter asserted: 
· (1) Identify what the statement asserts 
· (2) Identify what the statement is offered to prove
· Note: If the out of court statement is offered to prove the statement made was false, it is not hearsay.
· How do you tell if something is an assertion?
· Machines/non-humans cannot make assertions.
· But in order to admit a statement by a machine, the proponent first has to establish that the machine is reliable.
· Written items or documents can contain assertions, though not everything is an assertion. Only the information that was manually entered/derived from a human input
· Ex: Receipt — all the information that is entered manually/not computer-generated is an assertion.
· Assertion: “Your server was Ronald”
· Assertion: “Denver Omelette x 1”
· Not assertion: “Friday, Dec. 7, 01:51 PM”
· Non-verbal actions can be assertions, though typically they aren’t.
· If the door person writes an “X” on your hand when you enter the club, they are asserting that you are under 21.
· If that assertion is offered to prove that you are under 21, it is hearsay.
· Hector from Breaking Bad ringing (or not ringing!) his bell is an assertion.
· Opening an umbrella when it’s raining is not an assertion, because it is not intended to assert anything.
· ACN: The dangers of perception, memory and narration are minimal in the absence of an intent to assert and do not justify the loss of evidence on hearsay grounds… situations giving rise to nonverbal conduct are such as virtually to eliminate questions of sincerity.
· Double-hearsay: 
· FRE 805: Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.
· In other words, if you encounter double hearsay, each instance of hearsay needs to be covered by an exception to the ban on hearsay.
· Non-hearsay uses of out of court statements:
· Think about theory of relevance. How does the statement make the theory more possible? Is it the truth of the statement? Or just the fact that it was made?
· Notice: If you’re trying to prove that a person heard something — not that the assertion itself was true — then the statement is not hearsay.
· Ex: “The mechanic told Sally, ‘your brakes are bad.’”
· Hearsay if offered to show brakes are bad.
· Not hearsay if offered to show that Sally was put on notice that her brakes are bad.
· Reasonable fear/effect on listener: If the statement is being offered to show its effect on the listener, and not the truth of the statement itself, it is not hearsay.
· Ex: The robber told Hollis, “I will rip your head off if you don’t give me $20."
· Hearsay if offered to show that the robber truly would rip your head off if you didn’t give them $20.
· Not hearsay if offered to show that you had reasonable fear of your life.
· Because the words themselves did not need to be true in order to put you in reasonable fear of your life.
· Legally binding statements (such as defamation, offer/acceptance, gift, threat, bribe): The point is proving that the statement is made, not the truth of what they assert.
· Ex: “Car dealer said ‘I accept your offer.’
· Not hearsay if offered to show that the offer was accepted/agreement entered into.
· Ex: “The terrorist said ‘I am strapped with a bomb.’
· Hearsay if offered to prove that the terrorist was strapped with a bomb.
· Not hearsay if offered to prove that the terrorist said [made the threat that] they were trapped with a bomb.
Hearsay Exemptions [FRE 801]
Include:
· Prior Statements by Witness
· Prior Inconsistent Statements
· Prior Consistent Statements
· Prior ID
· Opposing Party Statements
· Direct Statements
· Adoptive Statements
· Vicarious Statements
· Co-Conspirator Statements
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Prior Statements by Witness
Elements:
· Declarant must testify at the trial or hearing
· Witness = declarant.
· Depositions count, sworn affidavits do not
· Declarant is subject to cross-examination about the statement 
· A low standard
· You don’t even have to remember the statement to be “subject to cross-examination” about it.
· However, witnesses who claim a blanket privilege (such as the Fifth Amendment privilege) are not subject to cross-examination.
· United States v. Owens, SCOTUS, 1988
· Facts:
· April 12: Foster, a prison guard, is beaten with a metal pipe, impairing his memory.
· April 19: An FBI agent interviews Foster, but he’s too lethargic and can’t remember attacker’s name.
· May 5: The agent visits him again; this time, Foster was sharper, and identified Owens as his attacker.
· At trial, Foster remembered what happened before the attack, and remembered feeling the blows and seeing blood on the floor + remember having identified Owens to the agent. But, on cross, he said he did not remember seeing assailant. He also did not remember anyone visiting him in the hospital except Mansfield, even though lots of people did.
· Owens was convicted.
· Prior ID + FRE 801(d)(1)(C): A statement that meets the following condition[] is not hearsay: The declarant testifies and is subject to cross-examination about a prior statement, and the statement: identifies a person as someone the declarant perceived earlier.
· Issue: Was Foster “subject to cross-examination”?
· Holding + rule: Yes. The witness-declarant need not remember the prior statement in order to be subject to cross-examination.
· The rulemakers did not intend to exclude witnesses who couldn’t remember their statements.
· That’s what the opportunity to cross-examine is all about — opening up these memory holes to scrutiny by the jury.
· The lack of memory goes to the witness’ credibility.
· Don’t forget the strong policy in favor of out-of-court IDs.
· Dissent:
· No meaningful cross-examination could actually have occurred — he could not have given any helpful information to the jury.
· The declarant wasn’t actually present in court — it was essentially someone else.
· This is not effective cross-examination, and effective examination is what the Constitution requires.
Prior Inconsistent Statement + FRE 801(d)(1)(A): A statement that meets the following conditions is not hearsay: The declarant testifies and is subject to cross-examination about a prior statement, and the statement: is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition.
· To admit the statement for its truth, a proponent must show:
· Inconsistent with trial testimony
· Inconsistency does not have to be irreconcilably different
· FRE 104(a) issue for the judge 
· Prior statement was given under penalty of perjury 
· So — most prior inconsistent statements come in via impeachment because most are not made under penalty of perjury.
· Prior statement made at a trial, hearing, deposition, or other hearing. 
· FRE 613 + FRE 801(d)(1)(A): Prior inconsistent statements are always admissible to impeach a witness’s credibility, provided that the witness is given an opportunity to explain or deny the prior statement.
· Cal. Evid. Code 1235: All prior inconsistent statements are admissible for their truth, even those not originally made under oath, so long as the witness is given an opportunity to deny or explain the prior statement 
· Avoids the whole rigamarole of getting them in via impeachment.
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Prior Consistent Statements – FRE 801(d)(1)(B): A statement that meets the following conditions is not hearsay: is consistent with the declarant’s testimony and is offered: 
· (i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or 
· Basically, if the other side attempts to show you fabricated your testimony or had a motive to lie, you can introduce evidence that rebuts that motive.
· (ii) to rehabilitate the declarant's credibility as a witness when attacked on another ground.
· Way-hey-hey broader.
· 📝 Policy: 
· Prior consistent statements don’t carry much force against more general forms of impeachment, like prior convictions, or reputation. However, when the witness is specifically charged with fabrication, or an improper influence, or an improper motive, a prior consistent statement can snuff out the charge immediately.
· Elements:
· Witness’s credibility must be attacked first.
· And still subject to FRE 403, where it often dies because it’s a waste of time.
· Must rebut a specific charge of recent fabrication; improper influence or motive, not just bolster credibility
· Prior consistent statement must have been made before the motive to lie arose.
· United States v. Tome, SCOTUS, 1995
· Facts: Defendant, father, was charged with sexual assault of his daughter. During trial, daughter was silent, would not testify. The defendant implied that the girl was being silent because she wanted to live with her mother. As a rebuttal to this “implied charge” of the daughter’s motive, the prosecution offered seven prior statements by the daughter.
· Rule: [FRE 801(d)(1)(B)] permits the introduction of a declarant's consistent out-of-court statements to rebut a charge of recent fabrication or improper influence or motive only when those statements were made before the charged recent fabrication or improper influence or motive.
· Kennedy says: The point of the rule is to not to bolster the veracity of the daughter’s story, but to rebut the specific, though implicit, charge of an ulterior motive.
· But the FRE 801(d)(1)(B) has since been broadened.
· Reasoning: If the rule allowed you to introduce statements from after the motive to lie arose, it would:
· Defeat the purpose of the rule, which is to specifically rebut the charge that a motive interfered with the reliability of the statement.
· Waste a ton of time, because you would be introducing prior consistent statements all the time.
· Or, admissible to rehabilitate a witness whose credibility has been attacked in some other way besides a motive to lie.
· Cal. Evid. Code 1236: Any statement consistent with trial testimony that predates a prior inconsistent statement introduced by the other party can come in to rehabilitate credibility, even without a motive to fabricate.
· In other words, as long as the prior consistent statement was made before an inconsistent statement, it’s admissible for its truth.
· Used to be broader than the federal rule, but with the expansion of the federal rule, it is not probably broader.
Prior ID + FRE 801(d)(1)(C):
· Elements: 
· The statement identifies a person 
· The statement identifies that person as someone the declarant perceived earlier 
· Even if the testimony is inconsistent with another prior ID
· 📝 Policy:
· We admit prior, out of court IDs because we think they are more reliable than in-court IDs.
· Court split:
· A majority of courts are willing to let in a description, which is different from an ID that is a re-perception.
· Some courts say the declarant needs, strictly, to re-perceive.
· Cal. Evid. Code 1238: Same rule, except declarant-witness must make prior ID at the time the crime or occurrence is fresh in their memory.
· Federal rule has no timing component.
Opposing Party Statements
Opposing Party Statement: A specific type of out of court statement made by a declarant who is either a party in the case (direct) or has a particular type of affiliation with the party (authorized; employee; vicarious; co-conspirator).
· Elements:
· The proponent must offer the declarant statement against the opposing party 
· Single common requirement is that the proponent must offer the declarant’s statement against the opposing party
· No personal knowledge requirement  
· Rationale is that these statements are reliable, fair, and needed.
Direct Statements + FRE 801(d)(2)(A): Any out of court statement, made in any context, to anyone by the opposing party.
· Elements:
· The party made the statement
· Statement is offered against that party 
· 📝 Policy:
· Fairness — the defendant said it, so they can’t argue that it shouldn’t be used.
Adoptive Statements + FRE 801(d)(2)(B): When a party manifests that it adopts a statement or believes the statement to be true.
· Behavior that indicates a statement has been adopted: 
· Signing of a document prepared by others
· Nodding in agreement
· “You ran a red light!” “I was in a hurry” <— treat first statement as if made by the second person
· Adoption by silence

· Rule: If a reasonable person in the same circumstances would say something, we can treat that silence as adoption. Must examine context.
· Cal. Evid. Code 1221:  Party adopting statement must have knowledge of its content
Vicarious Statements: The statement is exempted from the hearsay ban if it is made by a person whom the party authorized to make a statement on the subject.
· 📝 Policy:
· 📝 Policy:
· Authorized statements + FRE 801(d)(2)(C): Not hearsay if made by a person whom the party authorized to make a statement on the subject.
· Limited by the scope of authorization, an FRE 104(a) issue.
· Ex: Lawyers are presumed to be authorized to make statements on behalf of their client.
· Elements:
· The statement is on a subject
· The statement was made by a person whom a party authorized to make a statement on that subject; and 
· The statement is offered against that party
· Statements by agents/employees + FRE 801(d)(2)(D)
· Not hearsay if made by the party’s agent or employee on a matter within the scope of that relationship and while it lasted 
· Elements: 
· The declarant is an agent or employee of a party
· The statement was made while this relationship existed 
· The statement is on a matter within the scope of the agency or employment relationship, and 
· Yes, you are a supervisor. But are you the supervisor of the driver who injured the plaintiff? If no, maybe didn’t occur within the scope of employment.
· The statement is offered against that party 
· If an employee was doing his job and was still employed at the time the statement is made, the statement is admissible whether the employee was authorized or not
· Government employees:
· Generally, government employees cannot bind the sovereign, so their statements are not admissible against the government when the government is a party to a suit.
· Mahlandt v. Wild Canid Research Center, 8th Cir., 1978
· Daniel, a little boy, was found in the yard belonging to Kenneth Poos. Standing over Daniel was Sophie, a wolf Poos cared for. Poos was an employee of the Wild Canid Research Center, and as director of education, he brought Sophie to schools for educational programs. Three statements were at issue:
· (1) Poos’ son told Daniel’s mom: “A wolf got Danny.” Admissible hearsay?
· No, because not clear that the son is authorized to speak on behalf of WCRC or Poos, and he is not an employee.
· (2) Poos wrote a note to his boss: "Sophie bit a child." Admissible against WCRC?
· Yes, under employee exception. (1) The declarant is an employee of WCRC (2) He was an employee when he made it (3) Sophie, and the fact that she was in his yard, are within the scope of his employment.
· (3) WCRC directors meeting minutes: “a great deal of discussion about Sophie biting the child.” Admissible hearsay?
· Double hearsay:
· Speaker at meeting:
· Yes, they are the directors and likely authorized to speak on behalf of the research center.
· Factotum who took the minutes:
· Yes, because (1) She is likely a WCRC employee; (3) She was an employee when she took the minutes; (3) Taking minutes is within the scope of her employment.
Co-Conspirator Statements + FRE 801(d)(2)(E): 
· Elements:
· Declarant and the party against whom statement is offered were part of a “joint venture”
· Statement was made during the conspiracy
· Statements made after the conspiracy is achieved, after it fails, and after arrest are generally not admissible against someone else
· If you’re arrested, your role in the conspiracy ends.
· But statements describing events before you join to further the conspiracy to you is admissible
· Statement was made in furtherance of the conspiracy
· FRE 104(a) question: The judge decides not only whether there is sufficient evidence that the statement was made, but whether there was a joint venture in the first place.
· Bruton Rule – Whenever a declarant-defendant’s statement/confession implicates another co-defendant, the statement’s admission is precluded unless the declarant-defendant can be cross-examined. 
Hearsay Exceptions — Regardless of Whether Declarant is Available (FRE 803)
Includes:
· Present Sense Impression
· Excited Utterance
· Then-Existing State of Mind
· Medical Treatment or Diagnosis
· Recorded Recollections
· Business Records
· Public Records
Notes: 
· These exceptions require personal knowledge of the declarant for their assertion, determined based on FRE 104(b).
· Personal knowledge can be inferred by the statement itself.
· Whether the declarant is available to testify is irrelevant.
· Opposing party can still impeach the declarant’s credibility in the ways we already learned (FRE 806), though the impeachment will not be allowed for its truth.
Present Sense Impression
FRE 803(1): A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
· Elements:
· An event occurred or a condition existed
· The declarant’s statement describes or explains the event
· Narrower that “relating to” under excited utterances
· While or immediately after perceiving the event or condition
· Tight! Within 10-15 minutes.
· Though some courts allow “first opportunity,” where it might be a while after the actually occurrence but, to the declarant, it was the first chance they got to blurt out the statement
· Most courts will allow it under excited utterance anyway
· Cal. Code Evid. 1241: Limits present sense impressions to a declarant’s explanations of his or her own conduct.
· 📝 Policy: There is no concern about sincerity, because the declarant has no time to think/formulate a lie.
Excited Utterance
FRE 803(2): A statement relating to a startling event or condition, made while the declarant was under the stress of the excitement that it caused.
· Elements:
· A startling event or condition
· Typically a subjective test — was the declarant startled?
· A statement relating to the startling event or condition
· Courts generally looking for narration of what is happening or happened.
· Under the stress of the excitement
· Stress can be rekindled, so timeline is not so strict
· Though courts will look carefully if the statement is made in response to an inquiry
· If you aren’t stressed out, you aren’t making an excited utterance
· Startling event caused the stress
· Based on FRE 104(b) preponderance standard.
· 📝 Policy: There is no concern about sincerity, because the declarant is too stressed out/bothered to formulate a lie.
Present Sense Impressions vs. Excited Utterances
Many statements meet both, but there are key differences:
· PSI describes/explains event; EU relate to startling event
· PSI contemporaneous to event; EU under stress caused by event, no time limit
Then-Existing State of Mind 
(Mental, emotional, or physical condition)
FRE 803(3): A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will.
· 📝 Policy: No one knows your state of mind like you. We trust people to accurately, reliably state what they are thinking and feeling,
· Elements:
· Content of statement expresses the declarant’s state of mind 
· That existed at the time of the statement 
· It’s a present sense impression of your own thoughts and feelings
· Not “last week my knee hurt” but “my knee hurts"
· Can be used to:
· Prove past, present, and future state of mind of declarant
· “I believe my brakes are bad” to prove current state of mind (on notice) prior to an accident.
· “I hate Defendant” to prove declarant hated him before, hates him now, and hated him after the statement. (bias/motive)
· “I plan to keep working until I’m 75” to prove greater damages in wrongful death action.  (intent)
· Prove past, present, and future conduct of declarant
· “I intend to kill that guy” to prove future conduct (killed that guy)
· “I hate the Red Sox” to prove past conduct (punched a Red Sox fan)
· “I am so satisfied right now” to prove prior conduct of declarant: past use is rare use, some states don’t allow it
· Cannot use one person’s statement to prove past conduct of someone other than the declarant.
· But jurisdictions disagree upon whether you can prove future conduct of someone other than the declarant.
· Mutual Life Insurance v.  Hillmon, SCOTUS, 1892
· Hillmon’s life insurance depends on whether the dead body is Hillmon’s or Walters’. Walters wrote letters, which says he and Hillmon are planning on “leaving Wichita.” Neither Hillmon nor Walters are heard from again. The letters are admissible for then existing state of mind, and are admissible to prove that Walters did in fact leave Wichita  
· It does make it a little more likely that he went to Colorado after leaving Wichita 
· Competing legislative history with Hillmon
· Some courts allow Walters’ statements to prove Hillmon went
· Most of these courts require corroboration that Hillmon was there  
· Some courts will only allow Walters’ statements to prove that Walter went 
· Ex:
· “I believe that Hillmon left with Walters" cannot be used to show that Hillmon left with Walters — only that you believe that he did.
· Similarly, “I believe Mr. Shepard poisoned me” is admissible to prove you believed Shephard poisoned you, but not that he did.
· However, “I’m going down to the docks to meet Tony” may be admissible to show that Tony intends to go to the docks. Ninth Circuit says yes. 
· “I love to drive my car fast” is admissible to show that Katya drove her car fast, but it is also open to a FRE 404 objection as inadmissible character evidence.
· Statement does not need to be contemporaneous with the event being litigated, but the state of mind does need to exist at the time of the time of the statement.
· We can infer that a feeling endured, but the probative value is lessened the longer the time lapsed. Enforced by FRE 403.
· Cal. Evid. Code 1251: The proponent can use the declarant’s statements of past state of mind to prove past state of mind but only if the declarant is unavailable. 
Medical Diagnosis or Treatment
FRE 803(4): A statement that is made for – and is reasonably pertinent to – medical diagnosis or treatment and describes medical history; past or present symptoms or sensations; their inception; or their general cause.
· 📝 Policy: These statements are particularly reliable because people generally do not lie when they are seeking medical help.
· Elements:
· Statement
· For purpose of medical diagnosis or treatment 
· Requires witness to show the purpose for which the statement was made, unlike then-existing state of mind.
· Doesn’t have to be the patient themselves. Can be, for instance, a family member reporting the need for treatment on another person’s behalf.
· Similarly, statement does not need to be made to a doctor.
· That describes medical history, past or present symptoms, pains or sensations, or the general cause of the symptoms or sensations 
· Reasonably pertinent to diagnosis 
· Any part of the statement that assigns blame for the injury will be redacted.
· Except in abuse cases, where the identity of the accuser has been found to be pertinent (for mental health treatment purposes)
· Other pertinence factors:
· When and how the injury took place
· Important objects or implements related to the injury
· Timing or onset of symptoms
· Apparent general cause
· Notes:
· Pains and sensations need not exist at the moment that the statement is made.
· Doctor can be seeing the patient solely for the purpose of preparing for litigation.
· Information that the doctor gives to the patient is not covered by the exception.
Recorded Recollections
What do you do when a witness gets on the stand, but doesn’t remember what they just told you? Hearsay exception allows you to introduce a recording of their recollection.
Present Recollection Refreshed + FRE 612: Any writing can be used to refresh a witness’s memory. [A]n adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony.
· ...and it goes a little something like this:
· Prosecutor to cop: “Where in the house did you find the sack of money?”
· Cop: “I don’t recall.”
· P: “Would anything refresh your recollection?”
· C: “My notebook.”
· Prosecutor shows witness something that might refresh the witness’s memory (marked for ID, shown to opposing counsel, then to witness). Witness looks it over silently.
· P: “Is your memory now refreshed as to where the sack of money was discovered?
· C: “Yes.”  (He hands the document handed back to attorney).
· P: “Where did you find the bag of money?”
· C: “Under the bed.”
· You can refresh a witness’ memory by showing them anything while they are on the stand — even just a note that says “You dummy, remember?"
· Document does not enter evidence.
· Opposing side gets to inspect, and they can have that document introduced into evidence.
· If after trying to refresh the witness’s memory, their memory is not refreshed — 
Past Recollection Recorded + FRE 803(5): A record that is on a matter the witness one knew about but now cannot recall well enough to testify fully and accurately; was made or adopted by the witness when the matter was fresh in the witness’s memory; and accurately reflects the witness’s knowledge. If admitted, the record can be read into evidence but may be received as an exhibit only if offered by an adverse party.
· Elements:
· Witness had personal knowledge of a fact or event
· That knowledge was fresh when the recollection was recorded
· Recorded “reasonably soon” after the event.
· Witness testifies that the record was accurate when it was prepared
· Even after having their memory refreshed pursuant to FRE 612, the witness cannot accurately and completely recall the event.
· Always try this first
· Notes: 
· If more than one person cooperated to make one recorded recollection, every one of those people has to not-remember to use FRE 803(5).
· Even though the witness can read from the document, it is still not admitted into evidence.
Business Records
· FRE 803(6) and (8):
· 📝 Policy: 
· Necessary: These are repetitive tasks that people don’t think about enough to remember.
· Reliable: Businesses can only be successful if they keep accurate records, so they document carefully.
· Elements:
· A record
· Of an act, event, condition, opinion, or diagnosis
· Made at or near the time
· Reducing memory dangers
· By someone with knowledge
· Person who made the report does not need to have personal knowledge, but the proponent will have to find the person with personal knowledge.
· Kept in the course of a regularly-conducted activity
· Subject matter inquiry: What is the record about?
· Ex: At a watch repair shop, any records relating to fixing watches will fit this exception.
· But if rented their location to film a movie, and documents were created as part of this agreement, those agreements will not fit.
· Making record was a regular practice
· Is it a regular practice of this business to make this kind of record?
· Do they create a damage report every time they receive a damaged delivery?
· Ex: The hiring process at a university is a regularly conducted activity, but a letter protesting a specific hiring decision  is not part of a regular practice.
· Above shown by the testimony of a custodian or qualified witness, or by a certification that complies with FRE 902(b)(11) or (12).
· Any person with knowledge or the record keeping practices of the organization 
· Does not need to be someone who works there, although it will likely be 
· Just someone who knows how this entity keeps its records and can explain the record 
· May be done by a declaration in lieu of a live witness 
· Excludable if lack of trustworthiness
· Excludable if the source of information or the method or circumstances of the preparation of the record indicate a lack of trustworthiness 
· Trustworthiness is normally presumed and up to the opponent to prove that it is not reliable despite meeting the foundational requirements
· Factors of trustworthiness 
· Timeliness of reports, at or near the time of the incidence reinforces trustworthiness 
· Motives 
· Prepared before litigation?
· Procedure, skill, expertise 
· Note: There can be hearsay within business records — if that is the case, you need an additional hearsay exception for those.
· No outsiders: If a patient or customer is quoted in the report, their statement is probably not coming in.
· Cal. Evid. Code 1271: The same, except California does not include opinions or diagnoses within business records.
Public Records
FRE 803(8):
· Encompasses records of some sort of public agency (local, state, federal)
· (1) Public records of the “office’s activities” – FRE 803(8)(A)(i)
· This doesn’t cover as much as it sounds like it does. It really just covers internal, behind the scenes, how the agency runs type things.
· (2) Records concerning matters observed by public officials when there was a duty to make the observation and to report on the matter observed – FRE 803(A)(ii)
· Cannot include observations by third parties/outsiders
· If public official does some kind of inspection of factory, and that’s their job, if they talk to workers and the workers relate observations, and public official includes them, public records exception does not cover those worker observations.
· Does not include law enforcement
· (3) Factual findings from a legally authorized investigation – FRE 803(8)(A)(iii)
· Not admissible against criminal defendants (see below)
· Beech Aircraft Corp. v. Rainey, SCOTUS, 1988
· Facts: Two Naval officers were killed in a plane crash, and their families sued the plane manufacturer. Naval investigator prepared report that included a mix of fact observations and conclusions about fault. Trial court excluded some of the conclusions as opinions not permissible under FRE 803(8)(A)(iii).
· Issue: Does FRE 803(8)(A)(iii) admit only factual findings, or can opinions and evaluative conclusions be admitted?
· Holding and rule: Factually-based opinions and conclusions can be admitted under the rule.
· Reasoning:
· “Factual findings” or more than simply facts — they include reasonable inferences from the evidence. (Quoting Black’s Law Dictionary.)
· The rule doesn’t set out to make a distinction between facts and opinions — it’s all about bringing in these reports.
· The Advisory Committee intended to create a safeguard based on its “lack of trustworthiness” standard and its requirement that a fact investigation take place, not on opinions and conclusions.
· And we have the regular old safeguards on relevance and reliability to protect us.
· Drawing the line between fact and opinion is nearly impossible, anyway.
· The rules have an overall liberal thrust.
· Trustworthiness requirement: Report is admissible if the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness.
· Factors to determine trustworthiness: 
· Timeliness of investigation
· Special skill or experience of the official conducting the investigation
· Whether a hearing was held by the public agency prior to the report being made, and
· Motivation of public agency for report (anything that would undermine the reasoning here?)
· Criminal carveout:
· Matters observed by law enforcement personnel are not admissible for their truth
· Law enforcement = those who perform a prosecutorial or investigative function
· Only applies in criminal cases.
· This is a Confrontation Clause concern — accusers cannot accuse the defendant via papers. They must take the stand.
· The rulemakers really intended to cover reports from agencies like OSHA.
· Carveout from the carveout: Doesn’t exclude law enforcement observations that are “routine or regular activities/non-adversarial observations.”
· Ex: License plate readers.
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Absence of an Entry in Business Records + Public Records
· FRE 803(7): Evidence that a matter is not included in a [business] record [is admissible] if (1) the evidence is admitted to prove that the matter did not occur or exist, (2) a record was regularly kept for a matter of that kind; and (3) the opponent does not show that the possible source of the information or other circumstances indicate a lack of trustworthiness.
· FRE 803(10): Testimony that a diligent search failed to disclose a public record or statement [is admissible] if the testimony or certification is admitted to prove that (1) the record or statement does not exist; or (2) a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind.
· 📝 Policy: When people are silent, they usually are not asserting anything, and that is true when they didn’t create a record. So, none of the usual sincerity, narrative, memory, or perception concerns.
Hearsay Exceptions — When Declarant is Unavailable (FRE 804)
Includes:
· Former Testimony
· Dying Declarations
· Declarations Against Interest
· Declarations of Personal/Family History
· Forfeiture by Wrongdoing
How does one become unavailable? Three categories:
· Will not testify
· Assertion of privilege
· Judge has to decide through FRE 104(a) that the assertion of the privilege is valid 
· Remember that an inquiry into privilege is bound to FRE rules 
· If the privilege applies, then the witness is unavailable for the subject that is privileged 
· Refusal to testify
· Witness is on the stand and refuses to answer questions, not because the witness is asserting a privilege but because they’re abstinent 
· Judge orders the witness to answer, but the witness continues to refuse 
· At that point, the proponent can ask the judge to rule that the witness is unavailable based on their refusal
· Cannot testify
· Lack of memory
· Not bad/foggy memory, but absence of memory
· Death or impairment
· Impairment = if you’re sick
· Sometimes a judge would rather delay trial
· Cannot be secured
· Absence of witness
· Despite reasonable efforts, the proponent cannot get the declarant’s presence in court 
· What is reasonable varies, but might include trying to track them down, sent letters to last known address, subpoenas issued, etc.
· Duty to Depose rule 
· Applies to dying declarations, statements against interest, statements of personal/family history 
· Proponent must first try to get the declarant’s deposition
· Only if the proponent fails reasonable efforts and duty to depose, will the judge rule the declarant unavailable
No funny stuff: If the statement’s proponent procured or wrongfully caused the declarant’s unavailability in order to prevent the declarant from attending or testifying (because the proponent preferred to offer declarant’s hearsay to live testimony), the declarant will not be deemed unavailable.
· Not easy to prove, it is not enough to show that the witness was threatened because the witness might not have appeared for a different reason (the threat might not have been the direct cause) 
· Courts want to make sure that the sanction only occurs if that proponent intentionally made someone unavailable 
· The question is “did the proponent threaten/intimidate the witness enough to cause the witness be unavailable?” 
Former Testimony
FRE 804(b)(1): Testimony that (1) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and (2) is now offered against a party who had – or in a civil case, whose predecessor in interest had – an opportunity and similar motive to develop it by direct, cross, or redirect examination.
· Former testimony is used in different ways throughout the rules:
· FRE 801(d)(2)(A): Opposing party/direct statements – must be offered against the party who made the statement.
· Party need not take the witness stand
· Way easier than navigating these 804 requirements.
· FRE 613: Prior inconsistent statement – to impeach, declarant must have the opportunity to explain or deny 
· FRE 612: Refresh recollection – but the transcript will not be an exhibit in evidence 
· Elements:
· Statement was given at trial, hearing, or deposition — either the current proceeding or a different one.
· Includes a grand jury hearing
· Can be in criminal or civil case
· Offered against a party who had (or in civil case, whose predecessor had) an opportunity or similar motive to develop it by direct, cross, redirect
· What is a predecessor in interest? Really, anyone with the same motive you have now — if they had the same motive back then, they are your predecessor in interest.
· What factors determine whether the motive is the same?
· Are the parties on the same side of the issue?
· What type of proceeding the former testimony given in?
· Was it a narrow proceeding?
· Different factual dispute/contexts?
· Was there a reason to develop the testimony in the previous trial?
· Financial stakes?
· Who can be a party offering the statement?
· If the current proceeding is a criminal trial: 
· It had to have been the person with the opportunity or similar motive
· U.S. v. Salerno: Defendant cannot introduce exculpatory grand jury testimony against the govt when witnesses now claim the 5th Am privilege and refuse to testify in current criminal trial. Govt did not have similar motive to develop the testimony before the grand jury. Defendant is also not present to be cross-examined at GJ hearing.
· If the current proceeding is a civil trial:
· It only needs to be a predecessor in interest.
· What does opportunity mean?
· That the opposing had the opportunity to test the evidence already, so it’s OK that the declarant’s not here. It’s been through the whole rigamarole already.
· 📝 Policy: 
· Necessary, because the declarant is not available to testify.
· Reliable, because there has already been an opportunity for a declarant with the same motive to be cross-examined.
· Not required:
· That it be in the same lawsuit
· Can be a four year old action involving different parties
· That it be the same issue (as long as the testimony itself is the same)
· That cross-examination actually take place
· Just needs to be an opportunity — even if that opportunity wasn’t seized
· That the parties are the same
· Just the one witness — and that’s only in a criminal case
· Cal. Evid. Code 1292: Former testimony rule for civil cases does not include “predecessor in interest” language.
Dying Declaration
FRE 804(b)(2): In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances.
· Elements:
· Statement concerning the cause or circumstances of impending death
· Made while the declarant believes death to be imminent
· FRE 104(b) standard.
· Shepard v. United States: “a settled hopeless expectation that death is near at hand and what is said must have been spoken in the hush of its impending presence.” In other words, if there is some sort of hope of survival, the declarant does not believe death to be imminent.
· Victim in that case wasn’t on death’s door when she made the proclamation — died a month later — so she didn’t get to use the exception.
· Declarant has personal knowledge
· Limited to homicide prosecutions or civil actions
· Actual death need not occur, but if it’s a criminal case, it can only be used in a homicide prosecution. So either it’s a civil action, or someone had to die.
· 📝 Policy: 
· Necessary, because the declarant is not available to testify.
· Reliable, because the rules assume that if you’re about to meet your maker, you aren’t going to lie.
· Cal. Evid. Code 1241: Dying declarations are admissible in any criminal proceeding, not just homicide cases.
Statements Against Interest
FRE 804(b)(3): A statement that: (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; and (B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.
· Three elements:
· At the time the statement was made, the contents were against the declarant’s interest:
· Against declarant’s pecuniary or proprietary interests; or
· Could subject declarant to civil or criminal liability, or 
· Could render invalid a claim held by the declarant 
· A reasonable person in declarant’s position would not have made the statement unless it was true
· If the facts in the statement aren’t going to cause any problems for the 
· If the current case is a criminal case, and exposes declarant to criminal liability, must be corroborated by evidence of circumstances that indicate its trustworthiness.
· Did declarant already plead guilty? Or is the declarant still exposed to prosecution?
· What was the declarant’s motive?
· Did the declarant consistently repeat statement?
· Who did they make the statement to?
· What is the relationship of declarant to the accused?
· What is the nature and strength of independent evidence relevant to the conduct in question?
· Ex: After Wee Bey admitted to one murder, he just kept admitting to more. The additional confessions brought him very little consequences, and thus weren’t really against his interest. I want to enter these statements as hearsay in my own murder trial. Because it’s a criminal case against me, and these statements would expose Wee Bey to criminal liability, I would need to introduce corroborating evidence of the statements. But Williamson rule also applies — are the statements truly non-self-inculpatory?
· The statements must be against interest: Williamson v. United States: Rule 804(b)(3) does not allow admission of non-self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory. Each particular hearsay statement offered in FRE 804(b)(3) must be separately parsed and must, itself, be self-inculpatory.
· In other words, that statements has to be bad for you. If they’re good for you, they’re not against your interest, and thus the rationale of the rule doesn’t apply.
· Cal. Evid. Code 1230: California includes statements that carry the “risk of making [the declarant] an object of hatred, ridicule, or social disgrace in the community” as within the exception to the general rule of exclusion.
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Declarations of Personal/Family History
FRE 804(b)(4): Assuming unavailability, a statement asserting a declarant’s own family history may be admitted without a showing of personal knowledge, and a statement asserting the family history of another person may be admitted if the declarant was related or intimately associated with the other person’s family.
Forfeiture by Wrongdoing
FRE 804(b)(6): A statement offered against a party that wrongfully caused — or acquiesced in wrongfully causing — the declarant’s unavailability as a witness, and did so intending that result.
· If you cause someone to be unavailable to testify at trial, you do not get the benefit that might flow from the unavailability — that is, to keep out their statements against you.
· When you’re the opponent of the hearsay and you’re complaining, “This shouldn’t be let in. Where’s the declarant? I can’t cross-examine him.” You don’t get to make that complaint, because you caused the problem.
· Your wrongdoing constitutes a waiver of the hearsay exclusion
· Elements, proven through FRE 104(b):
· Conduct: The party opposing hearsay engaged or acquiesced in wrongdoing
· Even if you’re a member of a conspiracy and another person in the conspiracy whacks the witness, you acquiesced in the wrongdoing.
· Intent: The party intended to procure the unavailability of the declarant
· You cannot dispute the issue by saying that you didn’t know they were going to be a witness — they only have to be a potential witness in a potential suit.
· Cause: Wrongdoing rendered declarant unavailable
· Statement offered against wrongdoer.
· Ultimately, this is a burden to meet for the proponent of the evidence, because they have to prove how the witness died (or whatever) and that the wrongdoer engaged/acquiesced and intended to procure unavailability.
Hearsay: Residual Exception (FRE 807)
FRE 807: Residual Exception
· Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in FRE 803 or FRE 804.
· The statement has equivalent circumstantial guarantees of trustworthiness; 
· It is offered as evidence of a material fact; 
· It is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and 
· Admitting it will best serve the purposes of these rules and interests of justice 
· The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opportunity to meet it.
· Not a “catch all” but an avenue for the further development of hearsay exceptions.
· It’s a policy question — how much discretion should courts have to find hearsay where it doesn’t meet an exception?
· Elements:
· Trustworthiness
· Relevance
· Necessity/probativeness — must be more probative than any other evidence that the proponent can obtain through reasonable efforts
· Interests of justice
· Reasonable notice
· Tension in application:
· Courts have a lot of discretion on evidentiary matters, and they are careful not to abuse it.
· Some courts say, if the evidence is a near-miss from one of the hearsay exceptions, it should be included. It fits the policies, just not the letter of the rules.
· Others say the fact that it’s a near-miss means it’s definitely not covered by the rules. You missed!
Hearsay: Confrontation Clause
Sixth Amendment, U.S. Constitution: In all criminal prosecutions, the accused shall enjoy the right. . . to be confronted with the witnesses against him.
· The text of the clause tells us:
· Applies only to criminal prosecutions.
· The right is held by the accused — not applicable to evidence introduced by the defendant against the prosecutor.
· A procedural, not substantive, Constitutional guarantee.
· 📝 Policy:
· To prevent trial by affidavit, like what happened to Sir Walter Raleigh
· The framers decided they would not admit “testimonial” statements unless there was a chance to cross-examine the accuser.
· The Confrontation Clause protects the defendant against testimonial hearsay.
· Testimonial statement: 
· A formal statement, solemn declaration, affirmation, made for the purpose of establishing or proving some fact.
· Made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial.
· When someone out-of-court is doing what a witness would do on the stand, they are making testimonial statements.
· Includes:
· Custodial interrogations by law enforcement (see Crawford)
· Prior testimony at a preliminary hearing
· Affidavits
· Confessions
· Statements made under circumstances in which a reasonable person would expect that they would be available for use at a later trial.
· Crawford v. Washington, SCOTUS, 1995
· Facts: Michael Crawford stabbed Kenneth Lee, then Michael and his wife Sylvia were taken to the police station. There, the police interrogated Sylvia, and made audio recordings of the interrogations. Michael claims that he saw the victim go for something right before everything happened, suggesting self-defense. Sylvia didn’t recall seeing the victim ever make a move for anything and said the victim had his hands up and out when Michael attacked, and he had no weapon.
· Rule + holding: Testimonial hearsay violates CC unless:
· The declarant is unavailable, and 
· The defendant had a prior opportunity for cross-examination.
· Key points:
· The Confrontation Clause applies to the govt’s use of testimonial hearsay statements against a criminal defendant. 
· Testimonial means a statement made when a declarant is acting like a witness; a solemn declaration or affirmation made for the purpose of establishing or proving some fact
· Confrontation Clause only applies to testimonial hearsay… if it’s nontestimonial, then it doesn’t apply.
· Confrontation Clause not applicable if the declarant testifies and is subject to cross.
· Because in that case, the defendant has the chance to confront them.
· Confrontation Clause not invoked if the out-of-court statement is not proffered to prove the truth of the matter asserted.
· Only applies to hearsay!
· Confrontation Clause permits testimonial hearsay only if the declarant is unavailable, and Defendant had a prior opportunity for cross-exam.
· Forfeiture by wrongdoing can, on an equitable basis, extinguish a Confrontation Clause claim.
· Primary Purpose Test // Davis and Hammon
· Primary Purpose Test: How to figure out whether statement is testimonial when it’s not obvious:
· First purpose is to respond to an ongoing emergency
· Second purpose is to establish past facts relevant to criminal investigation/prosecution
· How does it apply?
· Hammon: Cops respond, things in disarray, cops put husband in kitchen, then ask wife what’s up. She later tells them and signs affidavit explaining how husband abused her. H charged with crime, W does not show up at trial. P offers her affidavit, D objects — hearsay. Are they admissible?
· Confrontation Clause concern?
· Testimonial? Yes.
· Abuse was not happening at that exact moment, so not an ongoing emergency (this is actually debatable but court says it was over)
· A reasonable person would understand that the purpose of the questioning was to establish facts relevant to a criminal investigation
· Davis: Wife called 911 and told the operator that the husband was beating her. Wife had no contact order against husband. It is being offered at trial to show there was a no contact order.
· Confrontation Clause concern?
· Testimonial? No AND yes.
· We listened to recording — starts during emergency, but then she said he left, and the call goes on for awhile, questions about his date of birth, his middle initial, etc. 
· Court agrees — at a certain point, the call becomes testimonial.
· Key Davis points:
· Confrontation Clause does not only apply to statements made in response to interrogation. A volunteered statement can be testimonial.
· Any and all oral statements to police officers are not necessarily testimonial. Some initial police inquiries will yield non-testimonial responses.
· **Justice Thomas has an idiosyncratic understanding of Confrontation Clause — wants a notary at the bottom of a document. That’s the kind of testimony the Sir Walter Raleigh case was about, and he thinks that’s the only kind of testimony the Confrontation Clause should protect against. 
· Michigan v. Bryant: Man gets shot, drives to gas station, bleeding of gunshot wound, calls the police, who respond, it’s 25 minutes after he is shot when cops come up to him and say, what happened? He says, “Rick shot me,” and then later he dies. Rick objects to cops’ testimony as hearsay.
· Confrontation Clause concern?
· Testimonial? No.
· Ongoing emergency? Court says yes. Cops need to stop Rick, who is still running around with a gun.
· Not the kind of situation like in Crawford or Hammon where witnesses could really understand how their statements were being used, and that they’d be used in an investigation.
· Bryant factors:
· Circumstances in which the encounter occurs
· The statements and actions of the parties (declarant and interrogators)
· Hearsay/Reliability. In determining the primary purpose, standard rules of hearsay, designed to identify some statements as reliable, will be relevant.
· Clark v. Ohio (2015): Child shows up to school with blood-stained eyes and bruises, tells teacher that “Dee” hurt him, then tells social worker, police, grandmother, etc. 
· Confrontation Clause concern?
· Testimonial? No.
· Ongoing emergency — caregivers and police need to step in immediately before the child gets hurt again. Questions were designed to stop the threat.
· Three year old unlikely to imagine that statements were going to be used later in a criminal prosecution.
· And of course Thomas says there was no signed affidavit, so not testimonial.
· Forensic/lab reports:
· Crawford led to concern that scientists were going to have to get on witness stand in every criminal trial, because crime scene reports are testimonial.
· Melendez-Diaz v. Massachusetts (2009): 
· Court says that report prepared by state lab technician is testimonial — it is “facts written down and sworn to by declarant; notarized; made for the purpose of establishing some fact in court.” (It does exactly that.)
· And remember, this is what Sir Walter Raleigh case was all about — testifying against someone on paper only.
· Even Thomas agrees because it was notarized on the bottom.
· Bullcoming v. New Mexico (2011):
· Lab analyst called to testify about a blood alcohol test that he did not prepare. He said, it doesn’t matter which technician testifies; we do this the same way no matter the analyst.
· Bullcoming says, I have the right to confront the analyst who prepared my own test. (After all, the main analyst, his accuser, is on unpaid leave for some reason. D probably wants to cross examine him, probably to figure out why he’s on unpaid leave. He probably did something bad.)
· Court says — that’s right. You have to have the analyst who actually did the test on the stand.
· Williams v. Illinois (2015):
· DNA evidence — DNA from a sexual assault victim and the defendant’s DNA. One lab tested the bio evidence found on victim; a different one tested defendant. Both labs came to the conclusion that the DNA was the same. Prosecutor said — let’s let expert look at both reports, and put that expert on the stand. Expert said, yeah, there’s a match.
· Five justices say that this is testimonial, but do not agree upon why.
Opinion Evidence & Experts
📝 Policy: We prefer live witnesses who offer factual observations. We don’t really want opinions.
· “The detailed account carries more conviction than the broad assertion.” -ACN
· But, we talk, as normal people do, with lots of opinions.
· “He winked” is an opinion/inference based on several observations, including, “he smiled; he closed his left eye; he tilted his head."
· So, opinions can be necessary for an efficient justice system
· Remember: This is self-policing. If your witness says that a driver was driving negligently, you have to say — “Well, what did you see?” You want the witness to be helpful to the jury.
Lay Testimony
Lay Testimony can be based on particularized knowledge that goes beyond knowledge of average person, but usually, just results from familiar processes.
· As opposed to expert opinion, which results from a process that can only be mastered by a specialist in the field.
FRE 701: Opinion testimony by lay witnesses 
· If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is 
· Rationally based on the witness’s perception
· Cannot come to their conclusions based on hearsay (AKA, need personal knowledge)
· Helpful to clearly understanding the witness’s testimony or to determining a fact at issue; and 
· Must facilitate the presentation of evidence (convenient, efficient, and necessary)
· “She looked nervous.”
· Ask: Why do you think so?
· “It was a sunny day."
· “He looked real tired."
· “The box was heavy."
· Ask: Did you try to lift it?
· Not based on scientific, technical, or other specialized knowledge within the scope of FRE 702 
· AKA, not an expert onion
· Lay opinions that are permitted in these situations:
· The emotional or psychological state of another (she was angry; he looked frightened)
· Conventional physical descriptions
· Appearance of objects
· Speed of moving objects
· Ordinary distances
· FRE 701(c): Cannot sneak in expert testimony by calling an expert a lay witness
· If they offer scientific or technical opinions, you have to qualify that witness as an expert.
· Lay or expert? A question on which textbooks and judges can disagree when it’s in the middle. 
Expert Testimony
FRE 702: Testimony by expert witnesses 
· A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if 
· The expert’s scientific, technical, or other specialized knowledge will help the trier of fact understand the evidence or to determine a fact in issue 
· i.e., will lay jurors benefit from the expertise in figuring out/determining a fact at issue? Do the experts have knowledge not likely to be possessed by the fact-finder?
· “Fit” requirement — expert’s opinion is not helpful unless their opinion fits the facts of the specific case.
· The testimony is based on sufficient facts or data
· The testimony is the product of reliable principles and methods; and 
· The expert has reliably applied the principles and methods to the facts of the case
· Procedure:
· The proponent must show, against FRE 104(a) standard, that the witness has some specialized knowledge derived from skill, experience, training, or education
· Sometimes you need a broad field of expertise, like general automotive knowledge. Allows them to answer a wider array of question. Or you may want an expert to be the expert in a really narrow topic. So, she could qualify with her wide auto knowledge.
· Stipulation:
· Sometimes you stipulate to an expert’s qualifications so you don’t have to really establish their cred in front of the jury.
· On the other hand, asking a few questions can undermine their qualifications. “That was an online school you went to, wasn’t it?"
· Basic standard:
· Helpful to the jury?
· Sufficient data + reliable methods + reliably applied?
· Old test — U.S. v. Frye: Whether there is general acceptance in the scientific community that assures that those out qualified to assess the general validity of a scientific method will have the determinative voice
· Completely defers the inquiry to the scientific community.
· This is still the test in California
· Drawback is that it’s very unfriendly to new science, even if it's reliable.
· New test — Daubert v. Merrill Dow Pharmaceuticals: 
· Holding that FRE superseded the Frye test, giving judges the gatekeeping role. They have to determine not only if it’s relevant, but also reliable.
· Daubert factors re: reliability of methods:
· Has the theory or technique been tested? Can it be?
· Subjected to peer review and publication?
· Known or potential error rates?
· Existence of standards and controls?
· General acceptance? (Frye returns)
· ACN’s additional factors — each aimed at weighing reliability of application:
· Matters growing naturally + directly out of independent research?
· Has unjustifiably extrapolated from accepted premise to unfounded conclusion?
· Has expert accounted for obvious alternative explanations?
· Was expert as careful in work outside the litigation?
· Is the opinion offered known to yield reliable results?
· Courts have been tougher on experts than they were under Frye. Ironic, because court thought it was liberalizing the law.
· Kumho — Daubert factors apply to all experts, not just scientific.
· Also stressed flexibility of the factors.
· Joiner — Make sure application of the methods is examined, in addition to the methods themselves. (That’s FRE 702(d).)
· Standard for reviewing expert testimony is abuse of discretion
· Hard to overturn —  two lower courts could make the opposite decision about the same expert and each would be upheld.
FRE 703: Bases of an expert’s opinion testimony 
· An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally observed. If experts in a particular field would reasonably rely on those kinds of facts or data in forming an opinion on the subject, they need not be admissible for the opinion to be admitted. But if the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their prejudicial effect.
· Can use inadmissible evidence in formulating report if it’s of type usually and reasonably relied on by experts in the field.
· If inadmissible (as hearsay), the facts and data can only be disclosed to jury by proponent if probative value substantially outweighs the prejudicial effect.
· The presumption is that we will not disclose inadmissible evidence to the jury
· The only time we would do so is if the probative value is so high that it will substantially outweigh the super small prejudicial effect 
· Only admissible to assess the expert opinion 
· Permissible bases:
· Set of facts given to expert before trial
· Personal observations
· Reading a transcript
· Attending trial and listening to the facts as reported by witnesses
· Studies or experiments
· Some mixture of all of these
· But likely not just looking at a photo briefly while they are sitting on the stand
· Proponent will usually tell jury about the basis of the opinion, to establish their credibility before the jury
· FRE 705: Disclosing the facts or data underlying an expert’s opinion 
· Unless the court orders otherwise, an expert may state an opinion – and give the reasons for it – without first testifying to the underlying facts or data. But the expert may be required to disclose those facts or data on cross-examination. 
· Rule does not require expert to disclose the underlying data or facts, but you frequently want to so the jury knows it
· Restrictions on eliciting the basis of the experts opinion
· Admissible? No problem!
· But if it’s inadmissible (some hearsay), there’s only two ways the jury can hear about it. 
· (1) Opposing party asks, on cross: “What’s the basis of your opinion?” (Wanting to bring the basis in because it’s thin.)
· (2) Or by proponent, pursuant to FRE 704, only if probative value substantially outweighs the prejudicial effect.
· This is a sneaky way to get in inadmissible evidence — so we put up this big hurdle.
FRE 706: The court may appoint its own experts.
· They hardly ever do. Their job is to be neutral arbiters.
Cal. Evid. Code 801: If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is:
· (a) Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the trier of fact; and
· (b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony relates, unless an expert is precluded by law from using such matter as a basis for his opinion.
· In California state court, experts must establish they are:
· (a) qualified;
· (b) helpful; and 
· (c) relying on the type of evidence usually used by experts in the field
· Easy test to meet.
· If testimony is based on novel scientific principle or technique, you must show general acceptance (Kelly-Frye Test).
· What is novel? Could be new to science, or new to the courtroom.
· Litigants actually avoid California state court if they are worried that their witness is using a novel scientific technique.
· Federal court, via Daubert factors, allows you to show that your methods are reliable without relying on scientific community.
FRE 704: Opinion on an ultimate issue 
· An opinion is not objectionable because it embraces an ultimate issue 
· In a criminal case, an expert witness must not state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone.
· Opinions on ultimate issues (negligence, causation) are permissible
· Except on a mental state that is an element of a charged crime.
· Rulemakers were bothered because all experts concluded that the person who shot Reagan was insane, but that was technically a decision the jury would make in reaching their ultimate verdict.
· If it is a problem, expert says "possessing 1,000 pounds of cocaine is consistent with the intent to distribute."
Best Evidence Rule
Give us the document, not just someone telling us what it said.
FRE 1002: Requirement of the original  
· An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise. 
· 📝 Policy: 
· Reliability: The most reliable representation of the content of the document is the document itself.
· A robber admitted to robbing the bank in a statement? Let’s see it.
· But FRE 1003 and FRE 1004 give wiggle room because exclusion of “secondary” evidence can present danger to accuracy
· Writing: Letters, words, numbers, or their equivalent, set down.
· So, would include a business card
· Recording: Same as above, recorded in any manner.
· So, includes audio and video
· Photograph: A photographic image or its equivalent stored in any form.
· So, would include an x-ray
· Original: Includes any printout, if it accurately reflects information
· So, would include printout of software source code, since source code is a writing.
· Only applies with testimony involves the contents of a document. Live testimony does not trigger the Best Evidence Rule, so if it’s easier, you might just have someone testify about the same issue.
· Ex: Agent testifies that he reviewed the defendant’s birth certificate and he said defendant was born in Mexico.
· The defendant is testifying to the contents of a document, so this is subject to the Best Evidence Rule. The prosecution either needs the original or a photocopy.
Exceptions:
· FRE 1003: Duplicate is admissible in original’s place unless genuine question raised about the original’s authenticity, or why it’s unfair to admit duplicate.
· Duplicates: Counterpart produced by process that accurately reproduces the original.
· A photocopy is a duplicate.
· A handwritten copy is also a duplicate.
· Essentially, admissible unless someone objects
· Most important exception, because while FRE 1002 requires the original, it says, “unless these rules state otherwise”
· FRE 1004: Original not required and other evidence besides the original is admissible re: writing, recording, or photo if:
· No need to produce original when:
· The original is gone (lost, destroyed) through no bad faith of proponent and you cannot retrieve it through the judicial process (subpoena).
· The opponent possesses it, and will not give it over.
· Not closely related to a controlling issue.
· Photocopy exception — fine in place of original, except if there is a question about the original’s authenticity
· FRE 1006: If writings, recordings, or photos are voluminous, proponent can use a summary. Just make originals available for examination and/or copying by other parties. Court may order proponent to produce.
· Bottom line:
· Secondary evidence doesn’t always present danger of inaccuracy
· Discovery rules usually empower parties to compel production of originals
· FRE 1004 allows secondary evidence as long as mistake, fraud, and commission are mitigated by the factors it lists.
Privileges
· 📝 Policy: A different mission, in that they keep reliable, relevant and not unfairly prejudicial evidence from the jury
· In service of relationships society thinks are valuable but not about accuracy
· An exception to the duty to provide relevant evidence — they protect you from being found in contempt for failing to provide the evidence you have.
· Not just rules of admissibility — they apply at depositions, pre-trial, can apply anywhere depending on the privilege (like Fifth Amendment)
· A valid privilege is determined based on FRE 104(a)
· As opposed to other preliminary questions, the rules of evidence still stand when the judge determines if a privilege is valid. Thus, the judge will hold an in camera with the proponent in order to protect the privilege from the other party 
· FRE 501: Privilege in general
· The common law – as interpreted by United States courts in the light of reason and experience – governs a claim of privilege unless any of the following provides otherwise 
· The United States Constitution 
· A federal statute; or 
· Rules prescribed by the Supreme Court 
· In a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision. 
· Essentially, the common law governs privilege. In diversity cases, state law governs privilege.
· Essential questions in determining the strength of any privilege:
· To what type of proceeding does the proposed privilege apply?
· Who holds the privilege?
· Usually going to be the person who made the communication.
· What is the nature of the privilege?
· What is its scope? What does it protect? Does it survive the holder’s death?
· Has there been a waiver?
· Holder can waive if they inadvertently disclose the communication.
· No waiver if the info was disclosed by attorney without your consent (you can maybe protect re-disclosure)
· Failure to object or to assert
· **Privilege protects the communications, and not the underlying facts.
· You can tell someone else the same info that you told your attorney and that information can be disclosed to the jury.
· Is there an applicable exception?
· Is it an absolute or qualified privilege?
Attorney-Client Privilege
· Applies to confidential communications between a client and her lawyer made for the purpose of securing legal advice.
· 📝 Policy:
· Utilitarian: We want clients to tell lawyers the truth and build trust so that lawyers can do an effective job representing their clients.
· Moral: It was not gentlemanly to disclose a client’s confidences.
· Evolved since the olden times from attorney holding privilege to client holding privilege.
· Privacy: Some communications involve intimate details and privilege protects the disclosure of private information.
· Elements:
· Confidential
· Test: Would person talking have reasonably thought that the conversation would be overheard?
· Ex: Inmate who should have known he’d be overheard because the conversation was being recorded.
· Email: 
· Not reasonable to think that the things you send in a work email are confidential — especially if you were informed that your employer manages your email
· But courts will maintain the fiction that when you go home and send an email, that's confidential.
· Communication
· Must be intentional
· Can be assertive conduct
· Being drunk is not a communication
· Documents on their own are not a communication. A-C is not a safe harbor for incriminating documents.
· Often, courts hold that the identity of a client is not a communication, and so the ID of a client themselves is not privileged. Generally, same also goes for the location of a client.
· Exception: If disclosing the client would be the same as disclosing a communication. For instance, if a client asked a lawyer to contact the authorities, without disclosing the name of the client, that is protected. But usually, identity is not considered a communication.
· Between a client and their lawyer
· Or a third party that is helping to facilitate provision of legal services, like an interpreter or a paralegal.
· Lawyer: Retained counsel, or someone a person reasonably believed to be an attorney.
· Client: 
· If attorney approaches an eyewitness while investigating issues, that eyewitness’s communication is not privileged
· Though maybe covered by work-product doctrine
· For the purpose of securing legal advice/to facilitate legal services
· If a client is talking with a non-lawyer, but at the direction of and in the context of the provision of legal services, it is likely to be covered
· Only applies when attorney is acting as an attorney. Not when attorney does non-legal activities.
· So, if someone hires you to hang on to a package and then give it to the police, but you never give them legal services, that is not “for the purpose of facilitating legal services”
· Corporate attorney-client privilege + Upjohn Co. v. United States:
· Rule + holding: The communications made by employees to counsel at the direction of corporate superiors about matters within the scope of their employment duties for the purpose of obtaining legal advice are privileged.
· Factors that guide the inquiry:
· Communications made by employees 
· The employee had to have been an employee at the time but does not currently still need to be an employee 
· To corporate counsel 
· At the direction of corporate superiors (not always required) 
· For the purpose of obtaining legal advice
· Regarding matters within the scope of the employee’s duties 
· Employee knew the purpose of the communication 
· If the client is the government, treat it like a corporation under Upjohn 
· 📝 Policy: It’s not possible for counsel to represent the corporation if they can’t have confidential convos with the other people in the corporation
· Privilege belongs to the corporation, not to the mid-level managers who actually provided the information.
· Upjohn actually gave a list of the managers to the government — govt could track them down and ask them if they paid bribes, and mid-level managers couldn’t claim privilege themselves.
· Crime-fraud exception:
· If lawyer’s services were obtained in order to further a crime or fraud (i.e., commit or plan a crime/fraud), the privilege is lost
· Obviously, advice about past wrongdoing does not destroy the privilege
· Waiver:
· FRE 502: Attorney-client privilege and work product; limitations on waiver 
· When the disclosure is made in a federal proceeding or to a federal office or agency and waives the attorney-client privilege or work product protection, the waiver extends to an undisclosed communication or information in a federal or state proceeding only if 
· The waiver is intentional
· The disclosed and undisclosed communications or information concern the same subject matter; and 
· They ought in fairness to be considered together 
· When made in a federal proceeding or to federal office/agency, disclosure does not operate as a waiver in a federal or state proceeding if 
· The disclosure is inadvertent 
· The holder of the privilege or protection took reasonable steps to prevent disclosure; and 
· The holder promptly took reasonable steps to rectify the error
· A federal court may order that the privilege or protection is not waived by disclosure connected with the litigation pending before the court – in which event the disclosure is also not a waiver in any other federal or state proceeding. 
· If waiver is intentional, waiver extends to undisclosed communications, not just to the one you intentionally disclosed, as long as they have to do with the same subject matter and ought to in fairness be considered together
· If inadvertent, it will not operate as waiver if you took reasonable steps to prevent disclosure. . .
· That’s why big firms send associates to a warehouse in New Jersey to comb through documents.
· . . . and you took reasonable steps to rectify the error afterward.
· Privilege is waived by conduct inconsistent with the intent to keep the communication confidential.
· It’s the lawyer who usually ends up waiving it (law presumes that the lawyer is acting at instruction of the client)
· Disclosing the underlying facts to someone else does not constitute waiver — just the communication itself.
· Corporations can decide to waive the privilege and disclose what mid-level managers said, maybe to pin the wrongdoing on them. Those managers are stuck — they cannot assert the privilege, because only corporation gets to decide to waive.
· Remember, corporation is the client.
· Attacking attorney’s competence
· If you sue your lawyer for malpractice/ineffective assistance or claim in defense that you acted in advice of counsel, you have waived the privilege
· Cal. Evid. Code 958 (commentary): It would be unjust to allow a client to accuse attorney, then not allow attorney to provide evidence in their defense. 
Other Privileges
Work Product Doctrine
· Applies only to materials prepared in anticipation of litigation
· Not limited to communications between a lawyer and a client
· Absolute protection for mental impressions, conclusions, opinions, and legal theories
· It ain’t coming in!
· Qualified protection for facts: disclosure if special need and opposing counsel can’t obtain substantial equivalent without undue hardship 
Doctor-Patient Privilege
· There is no federal doctor-patient privilege.
· Cal. Evid. Code 994: [T]he patient, whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between patient and physician if the privilege is claimed by:
· The holder of the privilege;
· A person who is authorized to claim the privilege by the holder of the privilege;  or
· The person who was the physician at the time of the confidential communication, but such person may not claim the privilege if there is no holder of the privilege in existence or if he or she is otherwise instructed by a person authorized to permit disclosure.
· Essentials:
· Patient is the holder
· The ID of the patient and dates of visits are not covered.
· Waiver:
· Disclosure
· If patient put their physical condition into issue in the litigation
· Like in a tort lawsuit related to injury — you put your condition at issue, and now you cannot stop people from talking to your physician
· In other words, many of the times when you’d want to use d-p privilege, you can't
· 11 exceptions! And we didn’t talk about any of them.
Psychotherapist-Patient Privilege
· 📝 Policy: 
· Protection of a relationship that depends on confidence and trust
· Mental health is more communicative than physical health (court had rejected idea of a doctor-patient privilege); dependent on communication
· Disclosures could cause a lot of pain — embarrassment and disgrace
· Actually has little impact on the truth-seeking process — if there was no privilege, people wouldn’t go get counseling
· Jaffee v. Redmond established the privilege.
· Police officer shoots and kills someone on duty, goes to counseling with a social worker. The family wants the social worker’s notes but the court rules that there is a privilege, which extends the privilege to social workers or “poor man’s psychiatrist.” 
· Exceptions:
· Voluntary disclosure; consent to disclosure
· Patient-litigant exception — making mental or emotional condition part of a legal claim
· Though some case law that says if the claim is only emotional distress the privilege is not always waived.
· Dangerous patient exception
· If a person is dangers to themselves and or others and disclosure is necessary, the prevent the threatened danger then the therapist must disclose.
· Covers social workers
Spousal Privileges 
· 📝 Policy: 
· Historically, husband and wife were viewed as a single unit — either spouse could refuse to testify because it was self incrimination otherwise.
· Now, we say society values this relationship, which relies on trust and communication. We preserve them by allowing supposes to communicate with each other.
· Spousal Communications Privilege [Cal. Evid. Code 970]
· Protects against the disclosure of confidential communications made between spouses
· Communications:
· There need not be a purpose to the communications 
· Communications also encompasses assertive conduct if the actions were intended as communication
· Observations are not privileged — not communication!
· Time limit: Communications made during marriage are privileged, and stay privileged even if the marriage dissolves.
· But only covers communications made during the marriage
· Communications made before marriage or after a divorce are not covered 
· Legal separations are a factual inquiry, where courts have to figure out whether or not there is some semblance of a marriage 
· Confidentiality is presumed — side that wants to pierce has to show it wasn’t confidential
· Exceptions:
· Legal proceedings between spouses
· Crime-fraud (has to be a joint crime, and communication has to be about that crime)
· Prosecution for crimes against spouse/children
· Spousal Testimonial Privilege [Cal. Evid. Code 980]
· Protects spouses from having to testify against each other in criminal proceedings (including grand jury proceedings)
· In California, privilege applies in criminal and civil proceedings.
· All that is required is that spouses are married at the time of the testimony
· Can prevent spouse entirely from taking the stand as a witness
· Time limit:
· Applies to any communications before the marriage
· Does not extend to after the marriage dissolved
· Trammel v. United States:
· Remember, point of privilege is to keep marriages from tearing apart — if one spouse is willing to testify, then the other can’t keep them off the stand
· “The holder of the privilege is the testifying spouse.”
· But the communications privilege is unaffected
· There can be a case by case inquiry into the marriage — some courts will reject assertion of the privilege if marriage was entered into for the purpose of the privilege
· Exceptions:
· Legal proceedings between the spouses
· Prosecution for crimes against spouse or children
· Sham or dead marriages
· For instance, if they are “married” but living with other people, haven’t talked in 10 years, etc.
