I.  The Process of Proof

A. Making the Record
Rule of limited admissibility: If the court admits evidence that is admissible against a party or for a certain purpose but not admissible against another party or for another purpose, the court (on timely request) must restrict the evidence to its proper scope and instruct the jury accordingly
Purpose of Making the Record: A lawyer wants to make the record clear as to what evidence would show and why it was excluded (so you can show why that was in error)
· Level 1 - Trial: What evidence do I need in the record to win (and what unfavorable evidence can I exclude)?
· Level 2 - Appeal: If I lose, how do I preserve the record to get a reversal due to error in admitting or excluding evidence?
1. Preserving a Claim of Error
Making Objection
· You MUST make an objection where evidence is presented. If you don’t, the jury can use the evidence however they want and you CANNOT raise the issue on appeal. 
· Generally, you need to state a SPECIFIC grounds for the objection (unless it is clear why you’re objecting)
Rule is that the error must affect a substantial right, meaning it is prejudicial, not harmless
FRE 103(a): Preserving a Claim of Error: A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:
(1) if the ruling admits evidence, a party, on the record:
(a) timely objects or moves to strike; and
(b) states the specific ground, unless it was apparent from the context;
(2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.
CA Equivalent: CEC 353

a. Offer of Proof
Offer of proof: what is it, why relevant, and what is would have shown
· If ruling excludes evidence, you need to say what evidence it was and why it was proper to be admitted
FRE 103: Rulings on Evidence
(b) Not Needing to Renew an Objection or Offer of Proof. Once the court rules definitively on the record — either before or at trial — a party need not renew an objection or offer of proof to preserve a claim of error for appeal.
(c) Court’s Statement About the Ruling; Directing an Offer of Proof. The court may make any statement about the character or form of the evidence, the objection made, and the ruling. The court may direct that an offer of proof be made in question-and-answer form.



b. Plain Error
Plain error doctrine: the exception to the requirement to state a reason for your objection is plain error, meaning when it was so clearly error to have admitted the evidence that you do not need to state a reason for your objection
FRE 103(e): Taking Notice of Plain Error: A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.
NOTE: This is VERY narrow
CA Difference: No Plain Error Exception
 CEC does NOT have plain error exception to offer of proof in the code explicitly
Rationale: In the adversary system the lawyer is presumed competent regarding the evidence rule (with the only exception being when you represent yourself), so we assume the lawyer will object. Another reason is that judges want to be impartial, don’t want to appear to favor one side over the other
2. Motion in Limine
Motion in limine: motion made before trial to exclude evidence
· Allows lawyer to exclude or admit evidence advance of trial
· Gives certainty - avoid not knowing if admissible or not in trial
· Avoids opposing counsel improperly referring to inadmissible evidence. Any reference is inappropriate if the judges rules on motion prior
· Usually judge will rule on this pre-trial, occasionally waits to hear other evidence at trial
B. Witness Competency
Rule: Generally, anyone is competent to testify (but the opposing side can still question the witness’s credibility)
FRE 601: Competency to testify in general: Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision
CA Difference: Additional Requirements
CEC 701(a): A person is disqualified to be a witness if he or she is:
(1) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or
(2) Incapable of understanding the duty of a witness to tell the truth.

1. Religious Beliefs
Rule: You cannot suggest someone is less reliable because of their religious beliefs or opinions
Note: Previously, at common law atheists were not able to testify, now it does not disqualify them
FRE 610: Religious Beliefs or Opinions: Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility

2. Judges and Jurors
Rule: Judges and jurors are NOT competent to testify because of their influence on the trial
Judge should remove themselves from the case if they will likely be involved in the case
FRE 605: Judge’s competency as a witness: The presiding judge may not testify as a witness at the trial. A party need not object to preserve the issue
FRE 606(a): Juror’s competency as a witness at the trial. A juror may not testify as a witness before the other jurors at the trial. If a juror is called to testify, the court must give a party an opportunity to object outside the jury’s presence.
Notes on jury selection:
· Voir dire is designed to rule out jurors who are connected to the case to avoid this
· Can make a peremptory challenge to a juror (aka not give a reason)
· If they’re connected, can dismiss them for cause
CA Difference: Required to Object: In CA, if do not object to the judge/juror testifying, the judge/juror is considered competent. If they do object, court shall declare a mistrial.
a. Ability to Attack a Jury Verdict
Rule: Jurors cannot testify about jury deliberations
FRE 606(b)(1): Juror’s competency as a witness during an inquiry into the validity of a verdict or indictment: During an inquiry into the validity of a verdict or indictment, a juror may not testify about any statement made or incident that occurred during the jury’s deliberations; the effect of anything on that juror’s or another juror’s vote; or any juror’s mental processes concerning the verdict or indictment. The court may not receive a juror’s affidavit or evidence of a juror’s statement on these matters.
Exceptions:
FRE 606(b)(2): Juror’s competency as a witness exceptions: A juror may testify about whether:
(A) extraneous prejudicial information was improperly brought to the jury’s attention; (aka when the jury learns about the facts of the case from some source other than admitted evidence, such as TV)
(B) an outside influence was improperly brought to bear on any juror; (aka external pressures such as bribes or threats) or
(C) a mistake was made in entering the verdict on the verdict form (covers only mechanical recording error, not other types of mistake or misconduct)
Note: can also argue testify about if a juror lied during voir dire (rare)
Rationale:
· The system is concerned with the sanctity of the jury deliberations
· Don’t want to do anything to dissuade people from participating in a jury
· So don’t want lawyers to delve too much into jurors’ background, this would discourage people from service (jurors are asked to bring their own personal experience into deliberations)
Example - Tanner v. US: The Defendant was not entitled to reversal on appeal even though the jury was clearly not paying attention to the trial as they were constantly drinking, smoking, etc. Reasoning was the lawyers could’ve point out this misconduct earlier instead of waiting post-verdict. Tanner shows the importance of the concept, don’t want to hurt the system even though it was egregious. Other note is duty of the lawyer to notice the jury is drunk, high, etc. - should see and report to the judge at the time.
CA Difference: Can Say What Happened, Just Not Affect On Jury
CEC 1150(a): Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, of such a character as is likely to have influenced the verdict improperly. No evidence is admissible to show the effect of such statement, conduct, condition, or event upon a juror either in influencing him to assent to or dissent from the verdict or concerning the mental processes by which it was determined.
3. Hypnosis
Problems with hypnosis:
· This is a process of suggestion
· Once a person has been hypnotized, the person is more certain than when relying on memory alone, so may appear more competent
· Conflate real memories with hypnosis false memories
Rule: Can still submit evidence found because of hypnosis, just no post-hypnosis testimony. Not an auto-disqualification of a witness who has been hypnotized.
Rule re States: States CANNOT have a per se rule against hypnosis. CAN prevent under some circumstances, but not merely as a matter of law (aka you can’t per se restrict that evidence). Can still have safeguards re hypnosis, can insist on guarantees of liability
· Foundational case: Rode v. Arkansas: SC said AK law preventing a hypnotized defendant from testifying as a matter of law was not constitutional
CA Difference: Hypnosis Admissibility Conditions
Civil cases: cannot testify
Criminal cases: whatever is remembered before hypnosis is admissible as long as hypnotism is done in accordance with the statute; if not done in accordance with the statute, cannot testify
CEC 795(a): The testimony of a witness is not inadmissible in a criminal proceeding by reason of the fact that the witness has previously undergone hypnosis for the purpose of recalling events that are the subject of the witness's testimony, if all of the following conditions are met:
(1) The testimony is limited to those matters that the witness recalled and related prior to the hypnosis.
(2) The substance of the prehypnotic memory was preserved in a writing, audio recording, or video recording prior to the hypnosis.
(3) The hypnosis was conducted in accordance with all of the following procedures:
(a) A written record was made prior to hypnosis documenting the subject's description of the event, and information that was provided to the hypnotist concerning the subject matter of the hypnosis.
(b) The subject gave informed consent to the hypnosis.
(c) The hypnosis session, including the pre- and post-hypnosis interviews, was video recorded for subsequent review.
(d) The hypnosis was performed by a licensed physician and surgeon, psychologist, licensed clinical social worker, licensed marriage and family therapist, or licensed professional clinical counselor experienced in the use of hypnosis and independent of and not in the presence of law enforcement, the prosecution, or the defense.
(4) Prior to admission of the testimony, the court holds a hearing pursuant to Section 402 at which the proponent of the evidence proves by clear and convincing evidence that the hypnosis did not so affect the witness as to render the witness's prehypnosis recollection unreliable or to substantially impair the ability to cross-examine the witness concerning the witness's prehypnosis recollection. At the hearing, each side shall have the right to present expert testimony and to cross-examine witnesses.
Background: CA in Shirley said once a person is hypnotized, they’re disqualified as a witness. In response, CA passed a statute to isolate pre-hypnosis from post-hypnosis to allow testimony and to make sure it doesn’t adversely impact a person by putting precautions in place.

a. Impeachment for Hypnosis
Rule: Can still attack the credibility of a hypnotized witness
CEC 795(b): Nothing in this section shall be construed to limit the ability of a party to attack the credibility of a witness who has undergone hypnosis, or to limit other legal grounds to admit or exclude the testimony of that witness.
What it looks like: If someone has been hypnotized, can get an expert to testify to the problems with hypnosis and can see how hypnosis was conducted and use this to question the reliability of their testimony. This addresses the issue with the jury’s ability to weight credibility of the witnesses. 
4. Personal Knowledge Requirement
Rule: Every witness must have personal knowledge, meaning they perceived the event/thing testifying on with one of their senses. Without personal knowledge, a witness is not competent to testify.
FRE 602: Lack of Personal Knowledge: A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness' own testimony. This rule does not apply to a witness’s expert testimony under Rule 703. 
CA Equivalent: CEC 702
Notes:
· In most civil cases, personal knowledge won’t be disputed because of discovery - can come up but more likely in a criminal case
· Does not need to be perfect knowledge; the opponent can still attack the witness credibility to show that their personal knowledge of the event was affected. The bar is low, but opponent can still challenge credibility
· Personal knowledge is about getting the most reliable evidence
Form of witness testimony: HOW you testify may impact if you have personal knowledge 
Example: A prosecution witness testifies “Defendant shot Joe.”  After further questioning, the witness admits he did not see the shooting but a police officer told him Defendant was the perpetrator.  The witness does have personal knowledge of what the police officer said because the witness heard the officer speak.  But the witness does not limit herself to testifying as to what the officer said. Thus, the witness does not have personal knowledge of the facts to which she testifies. Having knowledge of what someone else said is personal knowledge (you have personal knowledge that he said something) but it matters HOW you testify - here he said “D shot J” which he doesn’t have personal knowledge of but he COULD have testified “O said D shot J” (but there are hearsay issues) because he does have personal knowledge of this. 
5. Oath or Affirmation Requirement
FRE 603: Oath or affirmation to testify truthfully: Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.
· An oath invokes god in connection with promise; an affirmation is a similar promise but does not invoke god
· Rationale: Want oath or affirmation because of the importance of the truth and because if they life, we can prosecute them for perjury.
CA Difference: Allowances for Some
CEC 710: Every witness before testifying shall take an oath or make an affirmation or declaration in the form provided by law, except that a child under the age of 10 or a dependent person with a substantial cognitive impairment, in the court's discretion, may be required only to promise to tell the truth.
C. Sources of Evidence
Evidence comes from 2 sources
1. Witnesses: a natural person who testifies in court
2. Real evidence: writings and other tangible items
Demonstrative evidence refers to a chart, diagram, or a courtroom reenactment of an event that illustrates the testimony of a witness
· Example: Diagram showing the scene of the incident
· Sometimes the judge won’t allow this type of evidence into the jury room so that the jury will not give the testimony too much weight
Real evidence refers to a tangible item, such as a weapon or plastic bag of drugs, that is relevant in its own right
· Example: Murder weapon, contract
· Has connection with the case
D. Authentication
Authentication is a foundational requirement of proving that an item of evidence is what its proponent claims it to be
Steps of authentication
1. Authentication is a condition precedent: need to prove before admitted
2. Have to prove item is what proponent claims it is
a. What the evidence is offered to prove establishes what is required to authenticate it
3. Must meet standard: jury can reasonably conclude it is authentic (low burden)
a. When testimony is in conflict, the jury can decide who they want to believe
Note: 2nd concept of voir dire (nor for bias in a jury): if you have a dispute regarding evidence, you can interrupt to verify authenticity
FRE 901: Authenticating or Identifying Evidence:
(a) In General. To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.
(b) Examples. The following are examples only — not a complete list — of evidence that satisfies the requirement:
(i) Testimony of a Witness with Knowledge. Testimony that an item is what it is claimed to be (most common)
(ii) Nonexpert Opinion About Handwriting. A nonexpert’s opinion that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation.
(iii) Comparison by an Expert Witness or the Trier of Fact. A comparison with an authenticated specimen by an expert witness or the trier of fact.
(iv) Distinctive Characteristics and the Like. The appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the circumstances.
(v) Opinion About a Voice. An opinion identifying a person’s voice — whether heard firsthand or through mechanical or electronic transmission or recording — based on hearing the voice at any time under circumstances that connect it with the alleged speaker. (ie can have someone identify the voice by their opinion that it is the voice of the speaker)
(vi) Evidence About a Telephone Conversation. For a telephone conversation, evidence that a call was made to the number assigned at the time to:
(1) a particular person, if circumstances, including self-identification, show that the person answering was the one called; or
(2) a particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone.
(vii) Evidence About Public Records. Evidence that:
(1) a document was recorded or filed in a public office as authorized by law; or
(2) a purported public record or statement is from the office where items of this kind are kept.
(viii) Evidence About Ancient Documents or Data Compilations. For a document or data compilation, evidence that it:
(1) is in a condition that creates no suspicion about its authenticity;
(2) was in a place where, if authentic, it would likely be; and
(3) is at least 20 years old when offered.
(ix) Evidence About a Process or System. Evidence describing a process or system and showing that it produces an accurate result.
(x) Methods Provided by a Statute or Rule. Any method of authentication or identification allowed by a federal statute or a rule prescribed by the Supreme Court.
CEC Equivalents: 1400-1402
1. Handwriting
FRE Rule 901(b)(2). Nonexpert Opinion About Handwriting. A nonexpert’s opinion that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation.
· Handwriting can be authenticated by proving signature is the defendant’s signature
· Can either have a non expert familiar with their signature testify it is defendant’s OR can have expert witness compare the signature and testify it is the defendant’s
2. Photographs
Ways to use photographs: Personal knowledge required to authenticate a photo varies depending on what the party offering the photo claims it to be
· A photograph is considered demonstrative evidence if it is a photo is showing a fair and accurate representation of a scene
· A photograph is considered real evidence if it is a photo of the scene when it occurred; then need photographer to testify.
3. Chain of Custody
Chain of custody establishes where an item of evidence has been and that is has not been altered
· Chain of custody takes care of connection to the case, authenticity, and ensuring the item hasn’t been altered
Non-unique items: For a non-unique item you must prove chain of custody to establish it is the same item.
Must show:
1. Directly connected to case
2. Show each step in chain of custody; if disputed, need to have people testify as to their possession
Example: For a run of the mill handgun, chain of custody is important because it is not unique. Must establish authenticity with chain of custody
Unique Items: A unique item doesn’t need to have chain of custody to prove it is the same item because it is one of a kind.
· Note: Can put a marking on it to make it unique (ie officer initials, badge #, etc.), then can have the person testify that they marked it so we’re not as worried about chain of custody
4. Self-Authentication
Evidence is self authenticating if it requires no extrinsic evidence of authenticity to be admitted
· Extrinsic evidence is any evidence other than the item of evidence in question
· Self authenticating evidence may still be excluded on other grounds (not authentication)
FRE has category of things that are self-authenticating
FRE Rule 902. Evidence That Is Self-Authenticating
The following items of evidence are self-authenticating; they require no extrinsic evidence of authenticity in order to be admitted:
(1) Domestic Public Documents That Are Sealed and Signed. A document that bears:
(a) a seal purporting to be that of the United States; any state, district, commonwealth, territory, or insular possession of the United States; the former Panama Canal Zone; the Trust Territory of the Pacific Islands; a political subdivision of any of these entities; or a department, agency, or officer of any entity named above; and
(b) a signature purporting to be an execution or attestation.
(2) Domestic Public Documents That Are Not Sealed but Are Signed and Certified. A document that bears no seal if:
(a) it bears the signature of an officer or employee of an entity named in Rule 902(1)(A); and
(b) another public officer who has a seal and official duties within that same entity certifies under seal — or its equivalent — that the signer has the official capacity and that the signature is genuine.
(3) Foreign Public Documents. A document that purports to be signed or attested by a person who is authorized by a foreign country’s law to do so. The document must be accompanied by a final certification that certifies the genuineness of the signature and official position of the signer or attester — or of any foreign official whose certificate of genuineness relates to the signature or attestation or is in a chain of certificates of genuineness relating to the signature or attestation. The certification may be made by a secretary of a United States embassy or legation; by a consul general, vice consul, or consular agent of the United States; or by a diplomatic or consular official of the foreign country assigned or accredited to the United States. If all parties have been given a reasonable opportunity to investigate the document’s authenticity and accuracy, the court may, for good cause, either:
(a) order that it be treated as presumptively authentic without final certification; or
(b) allow it to be evidenced by an attested summary with or without final certification.
(4) Certified Copies of Public Records. A copy of an official record — or a copy of a document that was recorded or filed in a public office as authorized by law — if the copy is certified as correct by:
(a) the custodian or another person authorized to make the certification; or
(b) a certificate that complies with Rule 902(1), (2), or (3), a federal statute, or a rule prescribed by the Supreme Court.
(5) Official Publications. A book, pamphlet, or other publication purporting to be issued by a public authority.
(6) Newspapers and Periodicals. Printed material purporting to be a newspaper or periodical.
(7) Trade Inscriptions and the Like. An inscription, sign, tag, or label purporting to have been affixed in the course of business and indicating origin, ownership, or control. (ie trademark or trade insignia)
(8) Acknowledged Documents. A document accompanied by a certificate of acknowledgment that is lawfully executed by a notary public or another officer who is authorized to take acknowledgments.
(9) Commercial Paper and Related Documents. Commercial paper, a signature on it, and related documents, to the extent allowed by general commercial law.
(10) Presumptions Under a Federal Statute. A signature, document, or anything else that a federal statute declares to be presumptively or prima facie genuine or authentic.
(11) Certified Domestic Records of a Regularly Conducted Activity. The original or a copy of a domestic record that meets the requirements of Rule 803(6)(A)-(C), as shown by a certification of the custodian or another qualified person that complies with a federal statute or a rule prescribed by the Supreme Court. Before the trial or hearing, the proponent must give an adverse party reasonable written notice of the intent to offer the record — and must make the record and certification available for inspection — so that the party has a fair opportunity to challenge them.
(12) Certified Foreign Records of a Regularly Conducted Activity. In a civil case, the original or a copy of a foreign record that meets the requirements of Rule 902(11), modified as follows: the certification, rather than complying with a federal statute or Supreme Court rule, must be signed in a manner that, if falsely made, would subject the maker to a criminal penalty in the country where the certification is signed. The proponent must also meet the notice requirements of Rule 902(11).
(13) Certified Records Generated by an Electronic Process or System. A record generated by an electronic process or system that produces an accurate result, as shown by a certification of a qualified person that complies with the certification requirements of Rule 902(11) or (12). The proponent must also meet the notice requirements of Rule 902(11). 
(14) Certified Data Copied from an Electronic Device, Storage Medium, or File. Data copied from an electronic device, storage medium, or file, if authenticated by a process of digital identification, as shown by a certification of a qualified person that complies with the certification requirements of Rule (902(11) or (12). The proponent also must meet the notice requirements of Rule 902 (11). 
CA Difference: NO Trade Inscription Rule or Certified Records Rules: not self-authenticating
E. Best Evidence Rule
The best evidence rule requires the original or some equivalent (Example: want a video of a scene rather than witness testimony because it is the most reliable)
· FRE 1002: Requirement of the Original: An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise.
Limit: Only applies to evidence offered to prove the contents of such items
Application: Applies to writings, recordings, and photographs
FRE 1001: Definitions That Apply to This Article: In this article:
(a) A “writing” consists of letters, words, numbers, or their equivalent set down in any form.
(b) A “recording” consists of letters, words, numbers, or their equivalent recorded in any manner.
(c) A “photograph” means a photographic image or its equivalent stored in any form.
Rule: A counterpart of an original is treated like the original (Example: a signed copy of the original contract)
· FRE 1001(d): An “original” of a writing or recording means the writing or recording itself or any counterpart intended to have the same effect by the person who executed or issued it. For electronically stored information, “original” means any printout — or other output readable by sight — if it accurately reflects the information. An “original” of a photograph includes the negative or a print from it.
Rule: A duplicate is an accurate photocopy of the original and is treated like the original (Example: an electronically produced copy can serve as the original unless there is a question of authenticity)
· FRE 101(e): A “duplicate” means a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original.
FRE 1003: Admissibility of Duplicates: A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.
NOTE - Handwritten documents: If something written by human hand will NOT be a counterpart or duplicate because there is too much room for human error. If it was the ONLY existing version because any other copy was destroyed along with the original, might be admitted if the proponent wasn’t the one to destroy the others
CA Difference: Secondary Evidence Rule
CEC has the same result BUT differs because there is NOT a best evidence rule, but a secondary evidence rule which has the same impact but is not referred to that way.
CEC equivalents: 255 (defining original), 1520, 1521, 1523

1. Admissible secondary evidence
Permits the admission of other secondary evidence where dangers of mistake, fraud, and omission are mitigated by various factors
Rule 1004. Admissibility of Other Evidence of Content: An original is not required and other evidence of the content of a writing, recording, or photograph is admissible if:
(a) all the originals are lost or destroyed, and not by the proponent acting in bad faith;
(b) an original cannot be obtained by any available judicial process;
(c) the party against whom the original would be offered had control of the original; was at that time put on notice, by pleadings or otherwise, that the original would be a subject of proof at the trial or hearing; and fails to produce it at the trial or hearing; (aka refusing to comply with a motion to compel) or
(d) the writing, recording, or photograph is not closely related to a controlling issue.
Courts have great flexibility to admit secondary evidence of the contents of a writing, recording, or photo
Rule 1006. Summaries to Prove Content: The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs that cannot be conveniently examined in court. The proponent must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time and place. And the court may order the proponent to produce them in court.
F. Judicial Notice
Judicial notice is the idea that in certain situations, a court can decide a fact is true or false without advocates having to do much. If a court takes judicial notice of a fact, it removes the fact as a matter of controversy (with some exception). 
· Easy example: court takes judicial notice it is January 24th and a Thursday
· Consequence: the court instructs the jury to decide based on that this fact is accepted as true
· Not discretionary if requested: Once request and proved, the court MUST take judicial notice. Court has discretion if not requested (CA equivalent CEC 452)
FRE 201: Judicial Notice of Adjudicative Facts
a. Scope. This rule governs judicial notice of an adjudicative fact only, not a legislative fact.
b. Kinds of Facts That May Be Judicially Noticed. The court may judicially notice a fact that is not subject to reasonable dispute because it:
i. is generally known within the trial court’s territorial jurisdiction; OR
ii. can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned.
c. Taking Notice. The court:
i. may take judicial notice on its own; or
ii. must take judicial notice if a party requests it and the court is supplied with the necessary information.
d. Timing. The court may take judicial notice at any stage of the proceeding (appellate courts can even do this if not done at trial level)
e. Opportunity to Be Heard. On timely request, a party is entitled to be heard on the propriety of taking judicial notice and the nature of the fact to be noticed. If the court takes judicial notice before notifying a party, the party, on request, is still entitled to be heard.
f. Instructing the Jury. In a civil case, the court must instruct the jury to accept the noticed fact as conclusive. In a criminal case, the court must instruct the jury that it may or may not accept the noticed fact as conclusive.
Example - Rae v. State: The court took judicial notice that Rae’s license had been revoked. The issue was the judge told the jury they MUST take the fact as true. CANNOT do this in a criminal trial - the jury is allowed to ignore this fact, which allows them to nullify the law. So the judge CAN’T tell them they MUST decide the fact as true.
CA Difference: Delineated Categories
CEC 451: Judicial notice SHALL be taken of the following:
(a) The decisional, constitutional, and public statutory law of this state and of the United States and the provisions of any charter described in Section 3, 4, or 5 of Article XI of the California Constitution. 
(c) Rules of professional conduct for members of the bar adopted pursuant to Section 6076 of the Business and Professions Code and rules of practice and procedure for the courts of this state adopted by the Judicial Council
(e) The true significance of all English words and phrases and of all legal expressions. 
(f) Facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute (eg the sun rises in the east)
CEC 452: Judicial notice MAY be taken of the following matters to the extent that they are not embraced within Section 451:
(a) The decisional, constitutional, and statutory law of any state of the United States and the resolutions and private acts of the Congress of the United States and of the Legislature of this state.
(b) Regulations and legislative enactments issued by or under the authority of the United States or any public entity in the United States. 
(d) Records of (1) any court of this state or (2) any court of record of the United States or of any state of the United States.
(g) Facts and propositions that are of such common knowledge within the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute (eg Olympic runs north and south)
(h) Facts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonably indisputable accuracy.
CEC 456: If the trial court denies a request to take judicial notice of any matter, the court shall at the earliest practicable time so advise the parties and indicate for the record that it has denied the request.
CEC 457: If a matter judicially noticed is a matter which would otherwise have been for determination by the jury, the trial court may, and upon request shall, instruct the jury to accept as a fact the matter so noticed.
CEC 459(a): The reviewing court shall take judicial notice of
(1) each matter properly noticed by the trial court and
(2) each matter that the trial court was required to notice under Section 451 or 453.
The reviewing court MAY take judicial notice of any matter specified in Section 452. The reviewing court MAY take judicial notice of a matter in a tenor different from that noticed by the trial court.
II. Relevance
Evidence must be relevant to be admitted. Evidence is relevant if it has SOME tendency and reason to prove or disprove a proposition properly involved in a case
· If we decide evident is irrelevant, the judge won’t admit it
· Proponent has the burden to show relevance
· SUPER low bar for relevance. Doesn’t have to be very convincing, just SOME tendency
FRE 401: Test for Relevant Evidence: Evidence is relevant if:
(a) it has any tendency to make a fact more or less probable than it would be without the evidence; and
(b) the fact is of consequence in determining the action.
FRE 402. General Admissibility of Relevant Evidence
Relevant evidence is admissible unless any of the following provides otherwise:
· the United States Constitution;
· a federal statute;
· these rules; or
· other rules prescribed by the Supreme Court.
Irrelevant evidence is not admissible.
3 concepts:
1. What law applies to the case? (ie standard, causation, etc.)
2. What is the evidence? What is the proponent bringing?
3. Does the law allow you to use that information in the way the proponent has offered it?
Breakdown of definition of relevance:
a) What proposition is the evidence offered to prove?
b) Is that proposition provable in the case? (ie is it a fact of consequence to determination of the action)
c) Does evidence have the same tendency to prove the proposition?
Examples:
· Defendant wants to show he reimbursed employer all the money he allegedly embezzled. This is not relevant because this is not a defense to this crime. The proposition is not provable so the defendant wouldn’t be able to introduce this evidence.
· Wife gives birth to a child, 6 months later another man claims to be the father and has genetic testing to prove this. CA law says if the husband and wife are living together, there’s an irrebuttable presumption it is their child. The proposition Joe is the father is irrelevant because he cannot prove his is the father due to the irrebutable presumption (as established by the legislature to protect the marriage and the child). The law doesn’t care about the scientific evidence because of the choice of the legislature. Never reach if evidence have some tendency to prove because the proposition is not provable.
CA Difference: Must A Disputed Fact
CEC 210: Relevant evidence: "Relevant evidence" means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.
Example: Prosecution for being a felon in possession of a firearm.  Defendant offered to stipulate that he has a felony conviction on his record but denied being in possession of a firearm. The prosecution accepted the stipulation and the court permitted the stipulation to be read to the jury. At trial the prosecution offered into evidence a certified copy of Defendant’s judgment of conviction for carrying a firearm onto an airplane, which is a felony. Under CEC, this evidence is not relevant because the fact is not in dispute because they stipulated

A. Probative Value
After relevance, the court decides probative value: how persuasive we think the evidence is
· Probative value is a matter of degree: irrelevant evidence has no probative value, but relevant evidence can have either high or low probative value
Example - State v. Jaeger: suicide records have tendency to suggest might attempt suicide again. Defendant wants jury to make this generalization. The judge was wrong to exclude the evidence because it was relevant. The evidence was relevant but the court said harmless error because weighed against the evidence suggesting the Defendant did it, there was far more probative evidence to show Defendant killed the victim. Court said much more probative that Defendant had gunshot residue and coroner said not a suicide.


1. Probabilistic Evidence
To introduce statistical evidence:
1. Needs to be based on facts on the record
a. Example: “20% chance based on  X”, need X in the record
2. Need to establish witness’ expertise in the field
a. ie how he’s qualified, how test is done, accuracy, etc.
3. Formula must be properly applied
a. Proponent will have an expert explain if it is properly applies and explain why/how it works
B. Balancing Test with Unfair Prejudice
FRE 403: Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons: The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.
· Once we decide the evidence is probative, the court can still exclude is unfair prejudice, confusion, or waste of time
· If it might cause the jury to ignore the evidence rule, then there is unfair prejudice
· The judge MAY, doesn’t have to but can exclude evidence
· Need clear abuse of discretion to reverse on appeal
· Needlessly cumulative if multiple pieces of evidence establish the same thing (Example: If there are 30 witnesses who can all testify to the same thing, won’t allow testimony of all 30)
· Strongly favors admissibility (“substantially outweighed”)
· A judge needs to put on the record why there is unfair prejudice. If not, it’s more likely to be reversed on appeal.
· If judge overrules an objection, should ask judge to give grounds on record; this protects the outcome if favorable to me
· Look at the nature of the evidence: (Example: Bloody photos which might give emotional reaction to change jury’s mind -> unfair prejudice)
Example - Feaster: Judge excluded witness testimony because he believed the witness was not credible. Because witness credibility is for the jury to decide, not the judge, the case was reversed. The judge should assume that the jury would find the witness credible and then weigh the probative value assuming the jury believes the testimony.
C. Preliminary Facts
Evidence rules are based on the notion that the proponent of the evidence has proven preliminary facts
· Example: to use the hearsay exception for an excited utterance, you need to show excitement and short time from the event as preliminary facts
· Usually decided by a judge, not the jury (ie the judge will determine it is an excited utterance)
· Standard for most preliminary facts is preponderance of the evidence (ie more likely than not)
2 step test to determine whether the preliminary fact question arises under 104(a) or is a question of conditional relevancy under 104(b):
1. Identify the preliminary fact on which admissibility of the evidence depends
2. Ask yourself whether the evidence would still be relevant even if the preliminary fact was not established; if yes, 104(a); if no, 104(b)

1. Preliminary Questions
FRE 104(a): Preliminary Questions: In General. The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is not bound by evidence rules, except those on privilege.
A preliminary question of fact is a factual question that must be answered as a preliminary step in determining the admissibility of the evidence
· Preliminary questions of fact are determined by the judge
· Don’t want a jury to hear if we decide it does not meet the preliminary qualifications
· If admitted, the other side can still contest it meets the preliminary qualifications and the jury can decide if it is properly determined.
Example - Old Chief v. US: Jury is more likely to think he committed the crime because of prior conviction, but you can’t do that because this is improper character evidence. Unfair prejudice if the prosecution gives the substances of the conviction, the status satisfies element of the crime with stipulation by the defendant. Parties can prove case how they want even if stipulated under FRE (not under CA because not relevant)
CA Difference: Court is bound by evidence rules in deciding preliminary facts

2. Conditional Relevance
FRE 104(b): Relevance That Depends on a Fact: When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later.
· Under 104(b), the court admits the evidence if it is presented with proof sufficient to support a finding that the preliminary fact exists (ie the judge will admit if a reasonable juror could conclude the preliminary fact exists)
Conditional relevancy: the evidence is not relevant unless a particular fact is true. Conditional relevance questions are questions for the jury. We let the jury decide because we are not worried about rule of law
Example: Question if the victim was hacked to death or poisoned. The jury can decide if a machete was the murder weapon; if they decide poison, they can disregard the evidence of the machete. Assume the judge already thinking is it possible of the jury to find the machete relevant.
III. Hearsay
Rule: Hearsay is inadmissible (subject to some exceptions)
Rationale: 
· Hearsay is not the best evidence because the best evidence comes from the person who actually said it
· Not able to cross examine witnesses to determine their reliability (ie if they were wearing glasses, what their view was like, etc.)
· Jury is not able to determine the credibility of the declarant based on how they react under cross examination

A. The Rule
FRE 801: Definitions That Apply to This Article; Exclusions from Hearsay. The following definitions apply under this article:
a. Statement. “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.
b. Declarant. “Declarant” means the person who made the statement.
c. Hearsay. “Hearsay” means a statement that:
i. the declarant does not make while testifying at the current trial or hearing; and
ii. a party offers in evidence to prove the truth of the matter asserted in the statement.
Notes:
· Statement can be oral, written, or nonverbal conduct intended as an assertion
· Animals and machines cannot make “statements” in the terms of this rule, only people
· “Current trial” + “while testifying”: transcript of original trial is hearsay because not current trial. Must be testifying
FRE 802: The Rule Against Hearsay: Hearsay is not admissible unless any of the following provides otherwise: a federal statute; these rules; or other rules prescribed by the Supreme Court.
CA equivalent: CEC 1200


1. Analysis
Analysis:
1. What is the out of court statement?
2. What is asserted by the out of court statements?
3. Is the statement being offered to prove the truth of the matter asserted? (consider relevance)
Consider: Why is the proponent offering the evidence? What is he trying to prove?
· Example: Claim is self defense. Defendant wants statement someone said to him the victim was going to kill him. The statement is the victim said he’d kill the defendant. If offered to prove victim attacked defendant first, it is hearsay because it is offered to prove the statement was true. If offered to prove defendant was afraid, it is not hearsay because now you’re just proving he heard the statement, not that the statement was true. The statement could be untrue, but would still affect the defendant’s state of mind, so it is not hearsay.
Note: Whether a statement is hearsay depends on what the statement is used for. If the statement isn’t offered to prove the truth of the matter asserted (ie just to show the effect on the defendant), then it is not hearsay. If you need the statement to be true to draw the inference, it’s hearsay. Doesn’t matter how many inferences you have to draw; if the first inference depends on the truthfulness of the statement, it is hearsay


2. Utterances and Conduct that are not Hearsay
1. Situations in which the utterance or conduct constitutes “words of independent legal significance” or “verbal acts” are not hearsay
a. Example: Plaintiff and defendant entering into an oral contract; words spoken are the very act of forming the contract 
2. Situations in which the value of the evidence derives from the fact that words were spoken, not from the truth of the matter asserted
a. Example: When necessary to know whether a person was alive at a given moment, the person's saying “I’m alive” is not hearsay
3. Situations in which the words are being offered to show their effect on the listener rather than to prove the truth of the matter asserted
a. Example: A defendant proving self defense would be allowed to testify the victim shouted “I’m going to kill you” because it’s proving he was fearing for his life (not that victim actually intended to kill defendant)
4. Situations in which the words or conduct constitute circumstantial evidence of the Declarant’s state of mind
a. Example: A witness statement she is the Queen of England is not offered to prove the truth of the matter asserted, but to prove that the witness believes the fact she asserted (and therefore is delusional)
5. Situations in which words or conduct are not assertive or are assertive of something other than what they are offered to prove



a. Circumstantial State of Mind
2 ways to show:
1. Direct evidence: This is hearsay if an out of court statement
a. Example: “I hate her”. 
2. Indirect evidence (aka circumstantial): This is not hearsay because not proving the truth of the matter asserted
a. Example: Statement that he mistreats women in a case of whether it was a gift or a sale. This tends to show that he doesn’t like him (so it looks like a sale, not a gift). This shows state of mind because you wouldn’t say this about a friend. We’re trying to prove he doesn’t like him, not the truth of the matter asserted (here, that he mistreats women)



b. Assertive Conduct
Test: If someone is doing something for self benefit, it is not assertive conduct (unless there is an intent to communicate something). Key is the person's intention to communicate
Examples:
· Mayor drinks a glass of water to show the drinking water is now safe after a pollution. The mayor has asserted through conduct that the water was safe, so testimony about this would be hearsay. Regular drinking of water is not an assertion, but in this context it is
· Victim pointing out a person in a lineup. Testimony of officer to show defendant was the perpetrator is hearsay if offered the prove the defendant was the perpetrator because the pointing was an assertion by the victim. 


3. Hearsay within Hearsay
FRE 805: Hearsay Within Hearsay: Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.
CA equivalent: CEC 1201
Example: A basketball player is at the hospital and the doctor asks what happen. The player says they have “level 9 pain”” and the doctor puts that on the intake record and says the player has a 3rd degree sprain and needs a boot. All of this is considered hearsay to show the nature of the injury. The patient statement and doctor’s testimony about it is hearsay, as is the entry into the intake record. However, both of these fit into an exception, so the doctor’s testimony about the patient’s pain level is admissible.

B. Exemptions
Rationale for exemptions: 
· Almost as reliable as witness testimony
· Otherwise unavailable and highly relevant


1. Party Admissions
FRE 801(d)(2): An Opposing Party’s Statement: The statement is offered against an opposing party and:
A. was made by the party in an individual or representative capacity;
B. is one the party manifested that it adopted or believed to be true;
C. was made by a person whom the party authorized to make a statement on the subject;
D. was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; or
E. was made by the party’s coconspirator during and in furtherance of the conspiracy.
The statement must be considered but does not by itself establish the declarant’s authority under (C); the existence or scope of the relationship under (D); or the existence of the conspiracy or participation in it under (E).
Completeness doctrine: if a writing offered by the opposition is incomplete or out of context, the opponent can introduce evidence to explain this 
· FRE 106: If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part — or any other writing or recorded statement — that in fairness ought to be considered at the same time.
CA Difference: Exception (not exemption) + CEC completeness doctrine also applies to oral testimony



a. Adoptive Admissions
An adoptive admission is a statement about facts even though the information came from someone else (not the declarant)
· FRE 801(d)(2)(B): Adoptive admission: When one person manifests a belief in the truth of something a 2nd person says, the 2nd person’s statement becomes the statement of the 1st person
Example: Owner of store wasn’t present during the accident but heard about it from his employee. The owner later said machine wasn’t calibrated which caused injuries. This is not hearsay, he adopted the truth of the statement by saying “x happened” rather than “employee told me x happened”.
For an admission by conduct: If it would’ve been expect that the person would deny the accusation, it is deemed an admission. 
· Must show by a preponderance of the evidence the person actually accepts as true and the person heard and understood the statement.
· Rationale: We don’t expect people to deny every accusation. 



b. Authorized and Agency Admissions
FRE 801(d)(2)(C): When a party authorizes another to speak for them, the statement of the person authorized to speak is admissible as an authorized admission
· Authorize someone to make statements on your behalf. Opponent must show authorization.
FRE 801(d)(2)(D): A statement made be the party’s agent or employee on a matter within the scope of that relationship and while it existed is non-hearsay regardless of whether the agent was authorized to speak concerning the matter
· Employee statement must be within the scope of employee/employer relationship to be admissible (Note: not true at common law, would have had to show authorization)
Bootstrapping plus: Can rely on the statement itself (but not the statement alone)
CA Difference: Employee/Employer Exception
CA does NOT have an exception or exemption for employee/employer relationship. Pursuant to the common law, in CA you need to show the employee was authorized before the statement of the employee is admissible. Can be implicit (by behavior) or explicit authorization. Then, it qualifies as an EXCEPTION to hearsay.



c. Co-Conspirator Statements
Rule 801(d)(2)(E): Exemption for a statement made by the party’s coconspirator during and in furtherance of the conspiracy
· Rationale: A conspiracy is like a partnership where one partner can bind the other, so a statement about the conspiracy should be admissible
Preliminary fact requirements decided pursuant to 104(a) by a preponderance:
1. There must have been a conspiracy
2. The declarant must have been a member of the conspiracy
3. The statement must have been made while the conspiracy was in existence (during its “course”)
4. The statement must have been made “in furtherance of” the conspiracy (helping to move the conspiracy along)
Notes:
· Everything is admissible against you as a member of the conspiracy even if you join later
· Example: If you recruit a getaway driver, everything you discuss even before you recruit him is admissible against the driver
· Bootstrapping plus: Can rely on the statement itself (but not the statement alone)
· You don’t need to be charged with conspiracy for prosecution to use this exemption
CA Difference: Exception (not exemption) + Lower Standard
For the foundational elements, only need enough evidence for a jury to reasonably find there could be a conspiracy. Elements are treated under a 104(b) and NO bootstrapping allowed.


2. Prior Identification of Witnesses
FRE 801(d)(1)(C): A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement identifies a person as someone the declarant perceived earlier.
Requirements:
1. The declarant (the person who made the ID) must testify at the trial or hearing
2. The declarant must be “subject to cross-examination about the prior statement” (even if you don’t remember IDing, an officer can still testify you did just need to be subject to cross) and
3. The statement must be one that “identifies a person as someone the declarant perceived earlier” (must identify the person, not merely be a description)
Note: Becomes inadmissible hearsay if the requirements are not met
Rationale:
· Time-wise, identification takes place earlier
· In-court ID is very suggestive (just need to point at the defendant)
· Person is still subject to cross and impeachment
NO bootstrapping allowed: officer cannot say “and they said they were confident in their identification” because this would be inadmissible hearsay as it goes beyond the identification
CA Difference: Fresh Exception
CEC says the identification must be a “fresh”. Has requirements only the declarant can provide - has to testify the identification was believed accurate at the time, and this info must be supplied by the declarant. Thus, this is narrower than the FRE. If it meets these requirements, a statement will be an EXCEPTION to hearsay.

C. Exceptions: Witness Available


1. Present Sense Impression
FRE 803(1): Present Sense Impression. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
· Rule: present sense impression should be limited to within a couple seconds and no more to qualify as “immediately after”
Rule requirements:
1. There must have been an “event” or “condition”
2. The statement must describe or explain that “event” or “condition” and
3. The declarant must have made the statement “while or immediately after he perceived it”
Bootstrapping is allowed; the statement alone can be enough if sufficiently convincing
CA Difference: No Exception
No present sense impression exception under CEC
CEC 1241: Contemporaneous Statement: Evidence of a statement is not made inadmissible by the hearsay rule if the statement:
(a) Is offered to explain, qualify, or make understandable conduct of the declarant; and
(b) Was made while the declarant was engaged in such conduct.
CEC 1370: “OJ Simpson exception” might also apply for when a declarant receives a physical injury, is unavailable, made at or near the time of injury, recorded, and trustworthy.


2. Excited Utterance
FRE 803(2): Excited Utterance. A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused.
· An excited utterance is when a person observed or is observing an unusual and exciting event
· Might find an independent exciting event
· Rationale: If stressed, the likelihood of saying something false is reduced, so the statement is more reliable. It does overrule our ability to reflect (but science has show we perceive less accurately)
Prerequisites of rule:
1. There must be a “startling event or condition”
2. The statement must “relate” to that event or condition (and declarant has personal knowledge) and
3. The declarant must have been “under the stress or excitement that it caused” when she made the statement
Timing: The test is that there has not been time to reflect. Time period is not particularly determinative.
· If declarant is involved in the event, allow more time than if a bystander
· Proponent must show the court the person was still stressed when it was made, usually using some outside indicia
· If the person’s response to a question is logical, it shows time to reflect and will not be considered an excited utterance


3. Statements of Then-Existing Mental or Physical Condition
FRE 803(3) Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will.
CA Equivalent: CEC 1250
· Applies when a person is talking about how he/she feels at the moment they makes the statement
· NOT backward statements (eg “Yesterday I was so sad”)
· Present state of mind about the future qualifies (eg “I’m thinking of driving to NY tomorrow”)
· Rationale: Our statements on our state of mind is the best evidence of our true thoughts/emotions. There is no memory issue because it is how they felt when they made the statement.
Rule of thumb: If drawing an inference about state of mind, not hearsay if not directly stating how they feel (if directly stating how they feel, is it hearsay but admissible under this exception)
CA Difference: Requires Trustworthiness
CEC 1252: Evidence of a statement is inadmissible under this article (1250, 1251) if the statement was made under circumstances such as to indicate its lack of trustworthiness.
· Note: This is an additional qualification for the California state of mind hearsay exceptions – it does NOT appear in the FRE.
· Opponent has burden of proof 



a. Hillmon Doctrine
Hillmon doctrine: statement of a person’s intention to do something is admissible under the state of mind exception when that act is at issue in the case to prove both the speaker’s intention and that the person acted upon that intention
· Extension of the state of mind exception
· Applied in all states and under FRE
Example: Terminator’s “I’ll be back” states an intention. The inference is that he will follow through with that intention and return. Differs from the wife hypo (above), there you just need to see if you believe the wife but here need to infer that he will follow through on his intention.
Limit: Under the FRE, can only use to prove behavior of the declarant NOT another person
· Problem because saying how another person act according to your own intentions
· Controversy under the FRE: some courts say should not be able to use to implicate actions of someone else; other courts say should be able to use this way (usually require some other evidence in addition)
· Hillmon: Insurance company wanted to show Hillmon did not die. The letter tends to put the writer, Walters, at the scene and makes it equally likely it was his body (not Hillmon’s). The wrinkle is that he mentions “with Hillmon”
CA Difference: Can Use for Both Parties
Rule: In CA, a statement of the declarant’s statement of intention can be used to prove the behavior of the declarant AND the person about whom the declarant is talking as long as they are connected statements
· Note: this rationale is connected with Hillmon because Walters’ letter said he is going “with Hillmon”
Example: Sally is missing without a body found. Bill is arrested for her murder. A friend will testify that Sally said “I’m going out to dinner with Bill”. This can be used to show Sally went to dinner, but also shows that Bill was there (and therefore probably killed her). In CA, per Alcalde Sally’s statement is admissible to prove both parties went to the dinner despite it showing Bill’s conduct in addition to Sally’s intention.



b. Shepard Limitation
Rule: MUST be a statement looking to the future, NOT on past events (Example: “Dr. S killed me”)
· Used this case to put a limit on the Hillmon reasoning
· If allowed to use this way, exception would have swallowed the rule
· FRE and all states have adopted this limitation
· Incorporated into statute (“… but not including a statement of memory or belief to prove the fact remembered or believed…”)
CA Difference: Can Use for Prior State of Mind in Some Instances 
CEC 1251: Subject to Section 1252, evidence of a statement of the declarant's state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if:
(a) The declarant is unavailable as a witness; and
(b) The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation.
Example: In a divorce proceeding the husband wants to testify that his wife told him in March that she fell in love with another man in January. If the wife is unavailable that testimony would be admissible as tending to prove the existence of irreconcilable differences – that she loved someone other than her husband.


4. Statement Made for Medical Diagnosis or Treatment
FRE 803(4): Statement Made for Medical Diagnosis or Treatment. A statement that:
A. is made for — and is reasonably pertinent to — medical diagnosis or treatment; and
B. describes medical history; past or present symptoms or sensations; their inception; or their general cause.
Notes: 
· Lots of overlap with statement of presently existing physical condition, but differs because still admissible if explaining how you injured it and description of past injury
· Does NOT have to be the person seeking the treatment (Example: “My child has been coughing for 2 weeks”)
· Can include descriptions of events if a diagnosing or treating physician would consider it significant (Example: Example: “I was riding a bike when a car hit me” is admissible (but a description of the color or license number of the car would not be)
· Exception only applies to statements made for the purpose of obtaining medical diagnosis or treatment, not giving medical diagnosis or treatment
· Rationale: It is reliable because you won’t lie to your doctor, so we assume the information will be accurate. Some expectation of reliability, no reason to lie.
CA Difference: No Exception
CEC does not have a general exception like 803(4) for statements made for medical diagnosis or treatment. Only for minors in abuse cases.
· CEC 1253: Subject to Section 1252, evidence of a statement is not made inadmissible by the hearsay rule if the statement was made for purposes of medical diagnosis or treatment and describes medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. This section applies only to a statement made by a victim who is a minor at the time of the proceedings, provided the statement was made when the victim was under the age of 12 describing any act, or attempted act, of child abuse or neglect. 


5. Recorded Recollection
FRE 803(5): Recorded Recollection. A record that:
A.  is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;
B. was made or adopted by the witness when the matter was fresh in the witness’s memory; and
C. accurately reflects the witness’s knowledge.
If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party. (Rationale: not given as an exhibit because it is like testimony and it wouldn’t be fair to give the document itself to the jury because with regular testimony the jury does not get that)
Requirements:
1. The witness must once have had personal knowledge about the matter
2. The witness must now not be able to “recall well enough to testify fully and accurately”
3. The memorandum or record of the witness’s knowledge must have been “made or adopted by the witness when the matter was fresh in the witness’s mind” and
4. The memorandum or record must reflect the witness’s prior knowledge accurately
Adopting Recorded Recollections: A person can adopt a recorded recollection. Officers often ask to verify a statement after it is made by reading and signing it, this works as an adoption. If you don’t have them do this, it is more suspect because then you’re just relying on witness who remembers all this but not what they said.
2 ways the rule works:
1. Someone else does it and adopted by witness and meets the requirements
2. Witness himself does the statement and meets the requirements
CA Difference: Does Not Have to be Adopted
CEC 1237(2): Was made (i) by the witness himself or under his direction or (ii) by some other person for the purpose of recording the witness' statement at the time it was made



a. Refreshing Memory
FRE 612: Writing Used to Refresh a Witness
a. Scope. This rule gives an adverse party certain options when a witness uses a writing to refresh memory:
i. while testifying; or
ii. before testifying, if the court decides that justice requires the party to have those options.
b. Adverse Party’s Options; Deleting Unrelated Matter. Unless 18 U.S.C. § 3500 provides otherwise in a criminal case, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness about it, and to introduce in evidence any portion that relates to the witness’s testimony. If the producing party claims that the writing includes unrelated matter, the court must examine the writing in camera, delete any unrelated portion, and order that the rest be delivered to the adverse party. Any portion deleted over objection must be preserved for the record. (redaction process available)
c. Failure to Produce or Deliver the Writing. If a writing is not produced or is not delivered as ordered, the court may issue any appropriate order. But if the prosecution does not comply in a criminal case, the court must strike the witness’s testimony or — if justice so requires — declare a mistrial.
Rule: You can use literally anything to refresh a witness’ testimony. If it works, the item itself is NOT the evidence, the testimony is
· Example: Use deposition testimony to refresh recollection; the testimony is the evidence, not the transcript
· Timing: Often done before court because it is more elegant and convincing because the witness appears to be testifying from memory
Ability to challenge:
· When the issue is whether they actually remember, or just parroting; opponent can conduct voir dire and move to strike testimony if not based on personal knowledge
· Opponent can impeach witness based on whatever was used to refresh their memory. If document is used to refresh, opponent can use that item in evidence but person refreshing recollection cannot introduce that item into evidence
· Note: Result is don’t use privileged material to refresh a witness’s memory, because it if use it you’re probably waiving the privilege
CA Difference: Stricken Even in Civil Case
CEC 771(a): Subject to subdivision (c), if a witness, either while testifying or prior thereto, uses a writing to refresh his memory with respect to any matter about which he testifies, such writing must be produced at the hearing at the request of an adverse party and, unless the writing is so produced, the testimony of the witness concerning such matter shall be stricken (no redaction process)
(1) CEC 771(c): Production of the writing is excused, and the testimony of the witness shall not be stricken, if the writing:
(2) Is not in the possession or control of the witness or the party who produced his testimony concerning the matter;  and
(3) Was not reasonably procurable by such party through the use of the court's process or other available means.


6. Business Records
FRE 803(6): Records of a Regularly Conducted Activity: A record of an act, event, condition, opinion, or diagnosis if:
a. the record was made at or near the time by — or from information transmitted by — someone with knowledge;
b. the record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;
c. making the record was a regular practice of that activity;
d. all these conditions are shown by the testimony of the custodian or another qualified witness, OR by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; and
e. the opponent does not show that the source of information or the method or circumstances of preparation indicate a lack of trustworthiness.
Example: A receipt for a car offered to prove you bought a car is hearsay because the receipt asserts the balance that has been paid. Personal records don’t work under this exception. Her copy went to the buyer, not maintained by the business so the dealership record of the sale would need to be used to fit into the exception.
Rationale: Employees won’t remember one out of many transaction, but we assume records are accurate
We assume businesses have a self interest in keeping accurate records (like for paying taxes, how many to order next time, how much commission to pay, etc.) so we assume they are reliable.
Notes:
· As long as they have a business duty, the exception applies
· Admits multiple levels of hearsay, but because each person in the chain of information has a business duty, the exception applies
· Business is defined very broadly (mom and pops, non-profits, etc.)
· Includes records that contain more subjective matters such as opinions or diagnoses
CA Difference: Does NOT Allows Opinions + Does NOT Have to be a Regular Practice
Rules:
· Do NOT need to be a regular practice of the business to be admissible
· Statements of opinions do NOT qualify as a business record (except disagnoses)
Rule: Custodian has to testify (cannot just do certification)
CEC 1271(c): Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the act, condition, or event if the custodian or other qualified witness testifies to its identity and the mode of its preparation


7. Public Records and Reports
FRE 803(8): Public Records. A record or statement of a public office if:
A. it sets out:
i. the office’s activities (parallels business records; eg spending, payroll, etc.) 
ii. a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel (includes anyone who works for law enforcement, not just law enforcement); or
iii. in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation (may collect information from people who don’t work for the government, factual findings are still admissible); and
B. the opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness.
FRE 803(9) Public Records of Vital Statistics. A record of a birth, death, or marriage, if reported to a public office in accordance with a legal duty.

Oates principle: Cases have held because the intent of Congress was clear, even if a public record fits into a different exception to the hearsay rule, it will NOT be admissible under the FRE
CA Difference: Additional Requirements
Rule: Have to show made at or near the time of condition or event
CEC 1280(b): Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if the writing was made at or near the time of the act, condition, or event.
Rule: Not admissible in CA if conclusions rely upon information from a person without a legal duty
CEC 1280(a): Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if the writing was made by and within the scope of duty of a public employee.
· Example: A report on how a fire started based on eyewitness reports would be inadmissible (though admissible under FRE)
· That portion of the report inadmissible, but the portion based on their own observations is admissible


8. Absence of Entry in Business or Public Record
Whether you need the exception depends on how absence is shown:
· Can testify there is no record of a transaction (ie “Review shows they did not buy a car that day”). If custodian of records testifies as to what he observed, then it is not hearsay because the statement is in court.
· Have an exception for absence because there might just be a certification that there is nothing in the record. Then it’s not established by testimony and thus is hearsay so you need the exception for it to be admissible.
FRE 803(7): Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a record described in paragraph (6) if:
A. the evidence is admitted to prove that the matter did not occur or exist;
B. a record was regularly kept for a matter of that kind; and
C. neither the opponent does not show that the possible source of the information nor or  other circumstances indicate a lack of trustworthiness.
FRE 803(10): Absence of a Public Record. Testimony — or a certification under Rule 902 — that a diligent search failed to disclose a public record or statement if:
A. the testimony or certification is admitted to prove that
a. the record or statement does not exist; or
b. a matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind; and
B. in a criminal case, a prosecutor who intends to offer a certification provides written notice of that intent at least 14 days before trial, and the defendant does not object in writing within 7 days of receiving the notice — unless the court sets a different time for the notice or the objection.
CA Equivalent: CEC 1272

C. Exceptions: Witness Unavailable
Unavailability is a preliminary fact decided under Rule 104(a)
FRE 804(a): Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:
1. is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege applies;
2. refuses to testify about the subject matter despite a court order to do so;
3. testifies to not remembering the subject matter;
4. cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; or
5. Due diligence: is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to procure:
a. the declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6); or
b. the declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4).
But this subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.
Rationale: Necessity because the evidence is otherwise unavailable, but also reliable.
CA Difference: Unavailability Due to Trauma + Not Unavailable for Lack of Remembering
Rule: 
· Not unavailable for testifies to not remembering the subject matter
· Lower unavailability for due diligence, only need to serve a summons (not “any reasonable means”)
Rule: Unavailable if you have suffered trauma or will suffer trauma by testifying
CEC 240(b): Expert testimony that establishes that physical or mental trauma resulting from an alleged crime has caused harm to a witness of sufficient severity that the witness is physically unable to testify or is unable to testify without suffering substantial trauma may constitute a sufficient showing of unavailability pursuant to paragraph (3) of subdivision (a). 


1. Former Testimony
FRE 804(b)(1): Former Testimony: Testimony that:
A. was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and
B. is now offered against a party who had — or, in a civil case, whose predecessor in interest had — an opportunity and similar motive to develop it by direct, cross-, or redirect examination
Foundational requirements in addition to declarant’s unavailability:
1. Testimony must have been given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one.
2. If the current case is a criminal prosecution, the party against whom the evidence is now offered
a. must have had an opportunity to develop it by direct, cross, or redirect examination and
b. must have had a similar motive to develop the testimony by such examination
3. If the current case is a civil action, the party against whom the evidence is now offered, or a predecessor in interest of that party, must have had an opportunity and similar motive to develop the witness’s testimony
Notes:
· Usually introduced by court reporter transcript. Can also present former testimony in other forms, like a witness who observed the trial
· Rationale: Necessity because not available, reliable because court transcript is very accurate
Civil Case
· Broader in civil case because includes a “predecessor in interest”
· Example: Litigant 1 is a parent and litigant 2 is their child. The child is the predecessor in interest
· Easier to think about it as offered against. Some courts have made this “predecessor in interest” irrelevant so does not have to be a recognized legal relationship/interest and would only require motive.
Criminal Case
· If offered against a criminal defendant, has to be the same person/party (but 1st doesn’t have to be criminal, can be a civil prior proceeding)
· Need to have some interest in attacking the testimony to have motive and opportunity
· In general, grand juries doesn’t work for this as the only lawyers are prosecutors so no motive to cross examine. Defendant does not have a right to have counsel present, so does not satisfy the former testimony exception because no opportunity to cross examine
When a witness testifies differently than expected in a grand jury: If testimony is unfavorable to the government, only the government can grant immunity. So the government refuses to grant if unfavorable for trial and former testimony does not apply, grant if favorable. Result of no immunity is the witness will refuse to testify. Defendants argue this is unfair because the government controls everything, they can’t use favorable testimony. The SC says doesn’t create a “new version” of former testimony objection, so inadmissible hearsay because no motive to attack witness testimony.
CA Difference: Depo for Different Cases + If You Offered Used Against You + No Relationship
3 differences:
1. If you offered in prior, can be offered against you in later proceeding (CEC 1291(1))
2. CEC 1290(c): In CA for a deposition has to be in a different case (can be same case in FRE). 
3. CEC 1292: In CA, can be introduced against someone else in a civil proceeding even if not prior party or predecessor in interest as long as same motive and opportunity to cross examine. Broader than FRE because party does NOT have to the same nor have ANY relationship to party in previous proceeding, just need same motive and opportunity
a. Note: In CA, same regarding criminal defendant, must be the same party (as under FRE)


2. Dying Declaration
FRE 804(b)(2): Statement Under the Belief of Imminent Death: In a prosecution for homicide or in a civil case, a statement that the declarant, while believing the declarant’s death to be imminent, made about its cause or circumstances.
Prerequisites in addition to unavailability:
1. The case in which the evidence is offered must be a civil action or a homicide prosecution
2. The statement must have been made by the declarant while believing that his or her death was imminent and
3. The statement must concern the cause or circumstances of what the declarant believed to be impending death
Limited to statements about the cause and circumstances of death
Example: In the Star Trek video where Kirk is dying, Kirk says “Spock you’re my friend”. This is not admissible as a dying declaration because it is not about his death. If he said “Khan made me do it”, it will be admissible because it is about the cause of his death and because he believes his death is impending.
Rationale: Because they are dying they won’t lie because don’t want to die with a lie on their lips. This relies on assumptions about Judeo-Christian beliefs, which is not necessarily accurate. To illustrate this, in India death was the last change to get even with your enemies, so dying declarations would probably be super unreliable
CA Difference:  Does not have to be a homicide or civil action


3. Declaration Against Interest
FRE 804(b)(3): Statement Against Interest. A statement that:
A. a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability (objectively reasonable person standard made by the judge); and
B. is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability (if exculpating the defendant)
Notes:
· Example: Anakin admits to murdering all of the younglings. In a later trial for a different defendant, wants to use this admission as a defense. The inferences the defendant wants drawn depends on the truth of the matter asserted, so this is hearsay. Falls under declaration against penal interest because subjects him to criminal prosecution.
· Rationale: Reliable because people don’t make statements against themselves unless they are true
· Contrast: Different than party admission where does not matter if against interest. Conditions for admissions easier to satisfy, just need statement to be made by the party while declaration against interest requires defendant unavailable and other requirements
· Common law recognized monetary or proprietary interests (not including penal). FRE and CEC got rid of this, include penal and civil interests (ie subject to civil or criminal liability)
CA Difference: Social Interests + No Corroborating Evidence Requirement
Rule: Don’t need proof of trustworthiness (aka corroborating evidence) in CA for criminal case
Rule: CEC allows admission of statements against social interests
CEC 1230: Evidence of a statement by a declarant having sufficient knowledge of the subject is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and the statement, when made, was so far contrary to the declarant’s pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community, that a reasonable man in his position would not have made the statement unless he believed it to be true.


4. Forfeiture
Rule: A party may not successfully oppose the introduction of hearsay evidence where s/he secured the unavailability of the declarant. 
FRE 804(b)(6): Statement Offered Against a Party That Wrongfully Caused the Declarant’s Unavailability: A statement offered against a party that wrongfully caused — or acquiesced in wrongfully causing — the declarant’s unavailability as a witness, and did so intending that result.
CA Difference: Additional Requirements
Only where serious felony and declarant is unavailable due to death by homicide or kidnapping of the declarant, the statement was memorialized (in a sound recording or notarized writing), and the statement is corroborated.


5. The Residual Exception
FRE 807(a): Residual Exception: In General. Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception in Rule 803 or 804:
1. the statement has equivalent circumstantial guarantees of trustworthiness
2. it is offered as evidence of a material fact;
3. it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and
4. admitting it will best serve the purposes of these rules and the interests of justice.
Near miss principle: hearsay evidence is not admissible under the residual exception when it is missing one or more of the foundational elements of an existing exemption from or exception to the hearsay rule.
FRE 807(b): Notice. The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opportunity to meet it.
Note: Has only really been successfully invoked by the government
CA Difference:  NO residual exception in CA but there is CEC 1228 which allows for child statements regarding sexually oriented crimes, which is limited to only criminal cases where the defendant has made a confession 


6. Family History Exceptions
FRE 803(11): Records of Religious Organizations Concerning Personal or Family History: A statement of birth, legitimacy, ancestry, marriage, divorce, death, relationship by blood or marriage, or similar facts of personal or family history, contained in a regularly kept record of a religious organization.
FRE 803(12): Certificates of Marriage, Baptism, and Similar Ceremonies: A statement of fact contained in a certificate
(a)  made by a person who is authorized by a religious organization or by law to perform the act certified;
(b) attesting that the person performed a marriage or similar ceremony or administered a sacrament; and
(c) purporting to have been issued at the time of the act or within a reasonable time after it.
FRE 803(13): Family records: Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like.
FRE 803(19): Reputation Concerning Personal or Family History: A reputation among a person’s family by blood, adoption, or marriage — or among a person’s associates or in the community — concerning the person’s birth, adoption, legitimacy, ancestry, marriage, divorce, death, relationship by blood, adoption, or marriage, or similar facts of personal or family history.
FRE 803(23): Judgments Involving Personal, Family, or General History, or a Boundary. A judgment that is admitted to prove a matter of personal, family, or general history, or boundaries, if the matter:
(a) was essential to the judgment; and
(b) could be proved by evidence of reputation.
FRE 803(b)(4): Statement of personal or family history.  
A. A statement concerning the declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or
B. A statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other's family as to be likely to have accurate information concerning the matter declared.

D. Hearsay and the Constitution


1. Confrontation Clause
Confrontation clause: the right for criminal defendants to address witnesses against them
· Rationale: Idea is the right to confront your accuser. When you admit hearsay, the defendant has no chance to cross examine or test the evidence being offered against them, which is a Constitutional violation.
· History: The old test was should be admitted regardless if exception is “firmly rooted”. The test was essentially if the exception was taught when the justices were in law school. Now the confrontation clause should have meaning beyond the hearsay rule. Just that the hearsay is admissible is not enough without the right to confront; the confrontation clause is a separate analysis.
When it applies:
1. Analysis only occurs after you’ve determined the statement meets a hearsay exception or exceptions
2. Only in a criminal case
3. Applies to “testimonial statements”. If not testimonial, the confrontation clause cannot be invoked
a. Test for if testimonial: If questioning is to secure a scene or respond to threat of danger, NOT testimonial. If questioning to build a case against the defendant, testimonial.
Examples:
· Seminal case - Crawford: Defendant claimed self defense for attacking the victim. His wife’s testimony was contradictory but he invoked spousal privilege successfully. Regardless of this privilege, the prosecution got her statement admitted as a declaration against interest. The Supreme Court said the wife’s statement was made in a police investigation, so it was testimonial and because it was hearsay the defendant had no ability to cross examine her, so the statement was barred by the confrontation clause (even though otherwise admissible).
· Davis v. Washington: A 911 call admissible under a hearsay rule was admissible under the confrontation clause in Davis because it was not testimonial. Because the 911 call still had a threat of danger, the questioning was not done to build a case, so it was not testimonial.
· 2nd Davis case: After the police secured the scene, they questioned the defendant’s spouse. Because there was no danger as the scene was secured, the spouse’s answers were not testimonial because there was no emergency, so they were trying to build a case. Hearsay inadmissible even though fits exception.
Limit: If forfeiture applies, no confrontation clause issue. Prosecution has to show intent of defendant to make declarant unavailable. Have to murder with intent to make unavailable, fine if he just murdered her


2. Exclusion of Hearsay
Hearsay is admissible even if it doesn’t fit into an exception/exemption if the testimony is reliable and necessary for fairness reasons to exculpate a criminal defendant
· Rationale: Necessary for the defendant’s constitutional right to a fair trial
· Example - Chambers: State had voucher rule from common law which says if you call a witness, you are vouching for their credibility so you cannot impeachment (unless treated as hostile). This prevents you from cross examining witnesses. Impeachment was very important in this case because the witness had made a confession previously which he retracted, so impeaching the witness was necessary to given weight to the witness’s prior confession. Not letting Chambers cross examine the witness violated defendant’s right to a fair trial. 
IV. Evidence of Character, Uncharged Misconduct, and Similar Events

A. Character Evidence
FRE 404(a): Character Evidence: ONLY applies in criminal cases (evidence of a person’s character is NEVER admissible in civil cases except under Rule 415)
(1) Prohibited Uses. Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.
(2) Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal case:
(a) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;
(b) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:
(i) offer evidence to rebut it; and
(ii) offer evidence of the defendant’s same trait; and
(c) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.
(3) Exceptions for a Witness. Evidence of a witness’s character may be admitted under Rules 607, 608, and 609.
Background and Rationale
· Character evidence though relevant is often inadmissible in a civil context
· Rationale is prove what was done this time, not relying on what happened in other instances; don’t want to unfairly prejudice because jury will give too much weight
3 basic ways to use character evidence
1. Character is an issue (essential element of charge, claim or defense)
2. Circumstantial character evidence (showing likelihood would engage in a particular action)
3. Character for truthfulness/untruthfulness as tending to impeach a witness


1. Methods of Proving Character
FRE 405: Methods of Proving Character
(a) By Reputation or Opinion. When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.
(b) By Specific Instances of Conduct. When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct.
Note: Must show witness has sufficient familiarity with reputation or opinion
3 types of character evidence:
1. Opinion
2. Reputation
3. Specific acts
Rules for use: All 3 types are admissible if character is an essential element of claim or defense. Where circumstantial character evidence is admissible, you may use reputation or opinion evidence, not evidence of specific acts
Rule for using specific instances on cross: When using specific instances on cross, has to be in good faith. Judge has important role, has to insist prosecution is asking question in good faith (ie had some basis to ask). Otherwise can just imply something it out there without having any basis for it. Judge also has to give a limiting instruction that not suggest actually happened, just regarding credibility in weighing character evidence. Prosecution have to prove some basis for asking.
CA Difference: Limit on Specific Instances to Rebut
Rule: To rebut, can only use reputation or opinion (not specific instances of conduct)
CEC 1102: Opinion and reputation evidence of character of criminal defendant to prove conduct
In a criminal action, evidence of the defendant's character or a trait of his character in the form of an opinion or evidence of his reputation is not made inadmissible by Section 1101 if such evidence is:
(A) Offered by the defendant to prove his conduct in conformity with such character or trait of character. 
(B) Offered by the prosecution to rebut evidence adduced by the defendant under subdivision (a)
Form matters: The cross examiner may only ask “Have you heard?”. Questions in the form of “Did you know?” are not permitted of any character witness.
· Example - Michelson: Defendant wanted the jury to know he was a good person, so he introduced character witnesses to testify about his reputation. Prosecution responds by crossing and asking if the witness had heard of defendant’s prior arrest. Relevant to show witness’s knowledge, a form of impeachment, because they don’t know enough about the defendant to testify OR they knew about it but did not reveal it to the jury (2 ways to attack). Question had to be “have you heard” NOT “do you know” because must be issue of reputation.

B. Sexual Assault and Child Molestation Cases
FRE 413: Similar Crimes in Sexual-Assault Cases
(a) Permitted Uses. In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on any matter to which it is relevant. (Not reputation or opinions, must be specific acts)
(b) Disclosure to the Defendant. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause.
(c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.
(d) [Defines “offense of sexaul assault] Definition of sexual assault is very broad
FRE 414: Similar Crimes in Child Molestation Cases: Rule is identical to Rule 413 except substituting definitions of child and offense of child molestation in appropriate places
· Note: Not all sexual assaults are child molestations (any other sexual assault, including child molestations), but all child molestations are sexual assaults (only evidence of prior child molestation)
FRE 415: Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation
(a) Permitted Uses. In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation. The evidence may be considered as provided in Rules 413 and 414.
(b) Disclosure to the Opponent. If a party intends to offer this evidence, the party must disclose it to the party against whom it will be offered, including witnesses’ statements or a summary of the expected testimony. The party must do so at least 15 days before trial or at a later time that the court allows for good cause.
(c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.
Standard to admit: preponderance - more likely than not the conduct occurred
· Do NOT require defendant convicted, only limit is its probative value is outweighed by unfair prejudice (but the thumb is on the scale). 
· Could even be tried and acquitted, will still admit. Don’t need any filing of charges.
Rationale: Higher rate of recidivism for sexual offender, so allow evidence of prior sexual offense to be admissible by the prosecution as part of the prosecution's case in chief
CA Difference: Domestic Violence Provision
CEC has similar rule for acts of domestic violence (also child abuse and elder abuse)
CEC 1109(a)(1): Except as provided in subdivision (e) or (f), in a criminal action in which the defendant is accused of an offense involving domestic violence, evidence of the defendant's commission of other domestic violence is not made inadmissible by Section 1101 if the evidence is not inadmissible pursuant to Section 352.

C. Evidence of Victim’s Character
FRE 404(a)(2)(b): Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal case: subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:
(1) offer evidence to rebut it; and
(2) offer evidence of the defendant’s same trait; and
(3) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.
CA Difference: Specific Instances of Conduct + Only Violence for Defendant’s Character
Rule: Both defendant and rebutting prosecutor can use specific instances of conduct
CEC 1103(a): In a criminal action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the defendant is being prosecuted is not made inadmissible by Section 1101 if the evidence is:
(1) Offered by the defendant to prove conduct of the victim in conformity with the character or trait of character.
(2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1).
Rule: More limited ability to offer evidence of the defendant’s same trait after defendant has attacked victim’s character. If defendant introduces victim’s propensity for violence, can introduce defendant’s propensity for violence.
CEC 1103(b): In a criminal action, evidence of the defendant's character for violence or trait of character for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) is not made inadmissible by Section 1101 if the evidence is offered by the prosecution to prove conduct of the defendant in conformity with the character or trait of character and is offered after evidence that the victim had a character for violence or a trait of character tending to show violence has been adduced by the defendant under paragraph (1) of subdivision (a).
1. Rape Shield Statutes
Rule: Generally CANNOT use sexual history as tending to prove consent
· In rape case, defendant wants to put the victim’s character on trial to show sexual history to argue consent
· Rape shield statutes designed to protect rape victims from questions regarding their character being put under attack
FRE 412(a): Sex-Offense Cases: The Victim
Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:
(1) evidence offered to prove that a victim engaged in other sexual behavior; or
(2) evidence offered to prove a victim’s sexual predisposition.
FRE 412(b)(1): Exceptions - Criminal Cases: 
The court may admit the following evidence in a criminal case:
(a) evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence; (ie claim someone else committed the act)
(b) evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; (because very relevant on the issue of consent) and
(i) Limit: time (like if 2 years prior to allege rape)
(c) evidence whose exclusion would violate the defendant’s constitutional rights.
FRE 412(b)(2): Civil Cases (heavy burden on the proponent to admit)
In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.
FRE 412(c): Procedure to Determine Admissibility:
(1) Motion. If a party intends to offer evidence under Rule 412(b), the party must:
(a) file a motion that specifically describes the evidence and states the purpose for which it is to be offered;
(b) do so at least 14 days before trial unless the court, for good cause, sets a different time;
(c) serve the motion on all parties; and
(d) notify the victim or, when appropriate, the victim’s guardian or representative.
(2) Hearing. Before admitting evidence under this rule, the court must conduct an in camera hearing and give the victim and parties a right to attend and be heard. Unless the court orders otherwise, the motion, related materials, and the record of the hearing must be and remain sealed.
FRE 412(d): Definition of “Victim”: In this rule, “victim” includes an alleged victim.
CA Difference: More Protective
1. Defendant can never introduce in CA evidence of victim’s sexual history (unless with accused)
2. Cannot use evidence of sexual conduct to prove consent in civil cases

D. Other Crimes, Wrongs, or Acts
FRE 404(b): Crimes, Wrongs, or Other Acts
(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.
(2) Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident (not limited to this list - remember by MIMIC). On request by a defendant in a criminal case, the prosecutor must:
(a) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and
(b) do so before trial — or during trial if the court, for good cause, excuses lack of pretrial notice.
Note: Proponent has to argue it and show the judge not used for character
Example: Signature crime is a unique way of committing a crime. Can be offered as tending to prove identity. Need something unique to make this argument, similarity can be critical (but not always). Prosecution can introduce as part of its case-in-chief to rebut an alibit of the defendant that he was in another state. Identify by uniqueness of crime. Unfair prejudice objection would not be sustained.
Scope: Language of the rule covers beyond a crime or a wrong, not necessarily a “wrong”, just something other than act or crime being litigated. Better to ask what it is being used for and why it is relevant. To argue relevance, similarity in other acts is important
Requirements for introducing the evidence (very important in criminal cases):
1. evidence must be offered for proper purpose
2. evidence must be relevant to prove fact in question
3. probative value must not be substantially outweighed by danger of unfair prejudice
4. Court must issue limiting instruction if requested
Standard of proof: if “enough evidence for jury to reasonably find”
· Huddleston v. US: Government wanted to introduce evidence that he had sold stolen TVs before. The defendant’s defense was that he did not know they were stolen. Government was trying to prove defendant had knowledge the tapes were stolen because he knew the prior goods were stolen; the defendant conceded this was a proper non-character use. Issue was standard of proof because the defendant was acquitted of the prior charges.
CA Difference: Preponderance: Keeps preponderance standard of proof (“more likely than not”)

E. Habit Evidence
FER 406: Habit; Routine Practice: Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.
· Because specific kind of reaction to specific circumstances, it is admissible
· The more specific the habit is to a specific situation, the more likely it is to be admissible
· Also applies to organization’s routine practices
Rule: 5 or 6 instances is NOT enough to prove habit, not clear if 7 is enough (Note: on exam, will give clear indication one way or another)

F. Evidence of Similar Events
No specific rule, but goes to relevance. If sufficient evidence of similarity, it is admissible.
Important inquiries:
1. Enough to show similar circumstances
2. Nothing has changed between the instances 
V. Exclusion of Other Relevant Evidence

A. Subsequent Remedial Measures
FRE 407: Subsequent Remedial Measures: When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:
· negligence;
· culpable conduct;
· a defect in a product or its design; or
· a need for a warning or instruction.
But the court may admit this evidence for another purpose, such as impeachment or — if disputed — proving ownership, control, or the feasibility of precautionary measures (typically should ask for a limiting instruction)
Admissibility to prove feasibility of precautionary measures: take the NARROW definition of feasibility: “measures not physically, technologically, or economically possible”
· Considering different options and deciding this was the best way to proceed is NOT disputing feasibility
· Note: Have to show witness was involved in making the change for impeachment to apply (assuming they testified only “unsafe”)
Example - Tuer v. McDonald: The doctor testified that their procedure was “the only safe way” but later the procedure was changed. The court decided the doctor did not dispute the feasibility of precautionary measures, he just weighed the options and made a choice. This case amounted to a witness prep problem: can’t just say “only safe way”, need to explain you weighed the options.
CA Difference: Only for Impeachment + Not For Product Liability Cases
Rule: Can only be used to impeach witnesses, not proving ownership, control, or feasibility
· CEC 1151: When, after the occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.
Rule: NOT extended to product liability cases because the cost/benefit analysis will cause the defendant to make the improvement anyways regardless of the fear it will be introduced into evidence
· But note:A large company would not be deterred from changing their software/design that is unsafe because they want to keep selling it, so purpose/rationale of rule fails in that reasoning

B. Compromise Offers and Negotiations
FRE 408: Compromise Offers and Negotiations
(a) Prohibited Uses. Evidence of the following is not admissible — on behalf of any party — either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:
(1) furnishing, promising, or offering — or accepting, promising to accept, or offering to accept — a valuable consideration in compromising or attempting to compromise the claim; and
(2) conduct or a statement made during compromise negotiations about the claim — except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority.
(b) Exceptions. The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. (Example: When defendant agrees to settle but retains a financial stake in the outcome of the plaintiff’s action against remaining defendants)
Rationale: Offers to compromise are relevant but we do not want to discourage people from settling. Need ability to discuss possibility to settle, so discussions of possible settlements also inadmissible
· Note: Ability to use to impeach is NOT Allowed
· Note: Exclusion also applies if settlement or settlement offer in a different case as well
Test for when an effort to compromise begins:
1. If a proposal is tentative + mutual concession
2. NOT if admit liability and seeks to secure relief against that liability
Note: Qualifying language and effort for mutual exchange of concession is what to look for on the exam
CA Difference: Extension
Exclude everything if they are connected. CEC doesn’t separate settlement agreements and offers to pay medical expenses. So, if the statement had been “I’m so sorry I ran the light, please let me pay your hospital bill,” the entire thing is excluded under CEC. In FRE, the first part of the sentence is just an admission and is not part of a settlement offer, so that’s not excluded

C. Offers to Pay Medical and Similar Expenses
FRE 409: Offers to Pay Medical and Similar Expenses: Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.
· Limit: ONLY covers the offer itself. Does not encompass statements of fact made in connection with the offer
Rationale: Don’t want to discourage someone from “acts out of conscience”. Both FRE and CEC exclude evidence of these humanitarian statements, like “let me pay some of your medical bills”
CA Difference: Extension to Apologies
Facts made in connection with the offer included
CEC 1160(a): Admissibility of expressions of sympathy or benevolence: The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to that person or to the family of that person shall be inadmissible as evidence of an admission of liability in a civil action. A statement of fault, however, which is part of, or in addition to, any of the above shall not be inadmissible pursuant to this section

D. Plea Evidence
FRE 410: Pleas, Plea Discussions, and Related Statements
(a) Prohibited Uses. In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:
(1) a guilty plea that was later withdrawn
(2) a nolo contendere plea;
(3) a statement made during a proceeding on either of those pleas under Federal Rule of Criminal Procedure 11 or a comparable state procedure; or
(4) a statement made during plea discussions with an attorney for the prosecuting authority if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea. (ie not statements to police)
(b) Exceptions. The court may admit a statement described in Rule 410(a)(3) or (4):
(1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or
(2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present.
Note: NOT Allowed for impeachment
Rationale: Intended to encourage plea bargains by allowing defendants to be more open
Also have completeness doctrine if defendant decides to offer it
CA Difference: More Limited: In CA if you never enter a plea then they can admit everything they said in negotiations. Only covers pleas of guilty or withdrawn guilty pleas.

E. Evidence of Liability Insurance
FRE 411: Liability Insurance: Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully. But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.
· ONLY excludes liability insurance, not other types of insurance
· Rationale: Don’t want to discourage people from buying insurance and in some states you are required to buy it
VI. Examining Witnesses

A. Mode of Witness Examination
FRE 611: Mode and Order of Examining Witnesses and Presenting Evidence
a. Control by the Court; Purposes. The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
i. make those procedures effective for determining the truth;
ii. avoid wasting time; and
iii. protect witnesses from harassment or undue embarrassment.
b. Scope of Cross-Examination. Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.
c. Leading Questions. Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. Ordinarily, the court should allow leading questions:
i. on cross-examination; and
ii. when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party (should ask permission from the judge)
Note: The cross-examination of a witness by any party whose interest is not adverse to the party calling him is subject to the same rules that are applicable to the direct examination. 
Strategies:
· Good trial practice on direct to ask non-leading questions, the jury wants to hear the story from the witness, not the attorney
· Good trial practice on cross to ONLY ask leading questions, don’t let the witness tell a story and do not invite the witness to explain
· Positioning: stand between the jury and the witness to show you power
Scope of cross:
· Cannot go outside of what the witness testifies to on direct
· NOT limited by scope of direct if about reliability/credibility of witness
· Have to convince the judge it is in the scope if you get an objection
CA: More Clarity
FRE are general guideline to the judge, CEC is more clear (but FRE follows the same basic model)
· CEC 760 - 764 defines leading question and types of examinations
· CEC 773 explains cross, CEC 776 explains adverse witnesses
B. Impeachment
Impeachment is used to attack the credibility of the witness.
CEC 780: Testimony: Proof of Truthfulness; Considerations
Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing, including but not limited to any of the following:
a. His demeanor while testifying and the manner in which he testifies.
b. The character of his testimony.
c. The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies.
d. The extent of his opportunity to perceive any matter about which he testifies.
e. His character for honesty or veracity or their opposites.
f. The existence or nonexistence of a bias, interest, or other motive.
g. A statement previously made by him that is consistent with his testimony at the hearing.
h. A statement made by him that is inconsistent with any part of his testimony at the hearing. 
i. The existence or nonexistence of any fact testified to by him.
j. His attitude toward the action in which he testifies or toward the giving of testimony.
k. His admission of untruthfulness.
Note: When you impeach with prior inconsistent statement, not hearsay because not used for the truth of the matter asserted, used to show witness is not credible

1. Who may impeach
FRE 607: Who May Impeach a Witness: Any party, including the party that called the witness, may attack the witness’s credibility.
History: At common law, you were not allowed to impeach your own witness. The theory was that you were vouching for their testimony when you call them. Both FRE and CEC got rid of this because sometimes a witness testifies unexpectedly and sometimes because only one or two witnesses, choice is more for necessity than because vouching for them. But jury could still wonder why you're are calling someone who your are impeaching.
Limit: CANNOT use ability to cross your own witness as subterfuge (eg to conceal an effort to avoid the hearsay rule)
Example - US v. Hogan: Witness Carpenter confessed to committing a crime with Hogan, but then testified subsequently multiple times under oath that he was not involved. The government called Carpenter because even though they knew he would deny involvement, they could introduce the prior statement as impeachment because it was inconsistent. The government wanted to get this before the jury in hopes they would ignore any limiting instruction requested by the defense. This is an abuse of the rule, the government is just trying to get around the hearsay rule.
2. Witness Character
Rule: Can ONLY use character to impeach on truthfulness/untruthfulness (not for memory or anything else). Testimony may be in the form of opinion or reputation.
· Note: A character witness must have sufficient knowledge of character for opinion and both the subject and the witness need to have been in the community for a while for reputation
FRE 608(a): Reputation or Opinion Evidence. A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.
CEC equivalent: 786, 790
Rule: A judge MAY allow inquiry into specific instances of truthfulness or untruthfulness on cross examination. However, NO extrinsic evidence is allowed (like testimony or proof of the opposite), you cannot contradict the witness if they say “no”, so have to get them to admit it.
FRE 608(b): Specific Instances of Conduct. Except for a criminal conviction under Rule 609, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct in order to attack or support the witness’s character for truthfulness. But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of:
(1) the witness; or
(2) another witness whose character the witness being cross-examined has testified about.
By testifying on another matter, a witness does not waive any privilege against self-incrimination for testimony that relates only to the witness’s character for truthfulness.
CA Difference: No Specific Instances of Conduct for Civil Case, Any Form for Criminal Cases
Civil cases: Specific instances of conduct CANNOT be used in cross in a civil case AT ALL
CEC 787: Evidence of specific instances of conduct are inadmissible to prove a trait of character of a witness 
Criminal cases: A witness’ credibility may be attacked or supported using character evidence about any relevant topic (examples: poor memory, alcoholism). A proponent may use any form of character evidence – reputation, opinion and specific act evidence – to attack a witness’ character for purposes of impeachment.
3. “Felony” Impeachment
History: Common law did not allow felons to testify, eventually let them testify on their own behalf, then continued to expand. Used to be able to impeach just because they are a felon, but many felonies do not have any value of showing truthfulness. Now crime must be reflective of the person’s truthfulness to be admissible
Felonies: If defendant is the witness, balancing test shifts. Prosecution must show probative value; standard is “outweighs” not “substantially outweighs” so standard is lower (Rationale: Defendant has constitutional right to testify)
FRE 609(a)(1): Felony Impeachment: For a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year (ie a felony), the evidence:
(A) must be admitted, subject to Rule 403, in a civil case or in a criminal case in which the witness is not a defendant; and
(B) must be admitted in a criminal case in which the witness is a defendant, if the probative value of the evidence outweighs its prejudicial effect to that defendant; (internal balancing test)
Note: Do NOT have to actually receive that sentence, just has to be possible for that crime. If you decide not to testify because you know they will use your prior felony to impeach you, you have no standing to appeal
Crime of Dishonesty or False Statement: Certain non-felony crimes can be used for impeachment if they fit into the statute requirements. No discretion and no balancing test is employed when for a crime where the element was dishonesty. 
· Crimes of dishonesty include: "dishonesty and false statement" it meant "crimes such as perjury, subornation of perjury, false statement, criminal fraud, embezzlement, or false pretense, or any other offense in the nature of crimen falsi, the commission of which involves some element of deceit, untruthfulness, or falsification bearing on the witness's propensity to testify truthfully." 
FRE 609(a)(2): Criminal Impeachment: For any crime regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving — or the witness’s admitting — a dishonest act or false statement.
	Crime
	Impeaching Accused
	Impeaching other Witness

	Rule 609(a)(2): Crime of dishonesty or false statement
	Admissible. No discretion to exclude for unfair prejudice
	Admissible. No discretion to exclude for unfair prejudice

	Rule 609(a)(1): Other crimes punishable by death or imprisonment in excess of a year (felonies)
	Admissible only if prosecution shows probative value outweighs dangers of unfair prejudice
	Admissible unless party opposing impeachment shows under Rule 403, that unfair prejudice etc. substantially outweighs probative value

	Rule 609(a): Other crimes not punishable by death or imprisonment in excess of a year (misdemeanors)
	Not admissible
	Not admissible


CA Difference: Crimes of Moral Turpitude
Civil case: Excludes any non-felonies. Felonies admissible subject to balancing test.
CEC 788: Prior felony conviction: For the purpose of attacking the credibility of a witness, it may be shown by the examination of the witness or by the record of the judgment that he has been convicted of a felony unless: exceptions relate to pardons, certificates of rehabilitation, other exonerations
Criminal case: Non-felonies admissible subject to a balancing test. Any felony conviction that involves “moral turpitude” may be used to impeach any witness in a criminal trial subject to a balancing test. “A crime of moral turpitude is a crime that shows a readiness to do evil… It need not be a crime that involves the character trait of dishonesty or untruthfulness.”
· Examples of NOT moral turpitude: Minor getting a tattoo, small possession of cocaine
· If there is an objection based upon unfair prejudice, the court must determine whether the probative value of the conviction on the issue of untruthfulness is substantially outweighed by the danger of unfair prejudice, using CEC 352.

a) Limits
Limit: Generally not admissible after 10 years. Standard slanted in favor of exclusion.
FRE 609(b): Limit on Using the Evidence After 10 Years: This subdivision (b) applies if more than 10 years have passed since the witness’s conviction or release from confinement for it, whichever is later. Evidence of the conviction is admissible only if:
(1)  its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and
(2) the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use.
Limit: Inadmissible if pardoned, annulled, or rehabilitated
FRE 609(c): Effect of a Pardon, Annulment, or Certificate of Rehabilitation: Evidence of a conviction is not admissible if:
(1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding that the person has been rehabilitated, and the person has not been convicted of a later crime punishable by death or by imprisonment for more than one year; or
(2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
Limit: Gives courts discretion to admit evidence of juvenile adjudications in a criminal case against a witness other than the accused because actions of a person when a juvenile might not be indicative of his character as an adult
FRE 609(d): Juvenile Adjudications: Evidence of a juvenile adjudication is admissible under this rule only if:
(1) it is offered in a criminal case;
(2) the adjudication was of a witness other than the defendant;
(3) an adult’s conviction for that offense would be admissible to attack the adult’s credibility; and
(4) admitting the evidence is necessary to fairly determine guilt or innocence.
Limit: Pendency of an appeal doesn’t make evidence of a conviction inadmissible
FRE 609(e): Pendency of an Appeal: A conviction that satisfies this rule is admissible even if an appeal is pending. Evidence of the pendency is also admissible.
5. Religious Beliefs or Opinions
FRE 610: Religious Beliefs or Opinions: Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility.
6. Bias, Motive, and Interest
Definitions
· Bias: a state of mind that may cause a witness to favor or disfavor a party
· Motive and interest: states of mind that may influence the testimony of a witness regardless of the witness’s connection to a party
There is NO FRE regulating impeachment for bias, motive and interest but are generally understood to be admissible without restrictions on extrinsic evidence.
· Impeaching party normally must give the witness an opportunity to admit or deny the facts demonstrating bias before extrinsic evidence of those facts is admissible
· If witness admits to bias, extrinsic evidence of that will probably be excluded unless it reveals additional facts crucial to proving bias or the impact of the bias
7. Impeachment by Contradiction
There is NO specific FRE regulating impeachment by contradiction but the law allows impeachment by contradiction:
· When the matter about which there is disagreement is important to the case
· Allowed even on a collateral matter: a factual matter that has no importance to the case except to undercut the credibility of a witness by contradiction
Note: Shown by another witness contradicting or inconsistency within witness’s own testimony
Limit: Allow extrinsic evidence on a collateral matter subject to a balancing test (unfair prejudice + distracting the jury). There is a presumption against evidence allowing evidence on a collateral matter.
· Typically extrinsic evidence is disallowed and attorney must “take the answer” of the witness
· Old rule: Didn’t allow extrinsic evidence about a collateral matter to show contradiction
Note: Extrinsic evidence = testimony of another witness, physical evidence, etc.
C. Prior Statements of Witnesses

1. Prior Inconsistent Statements
Impeachment Use: prior inconsistent statement being used to impeach is not hearsay when it is offered merely to impeach because it is not being offered to prove the truth of the matter asserted
· Court will issue a limiting instruction but often will not be effective
FRE 613: Witness
(a) Showing or Disclosing the Statement During Examination. When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to an adverse party’s attorney.
(b) Extrinsic Evidence of a Prior Inconsistent Statement. Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. This subdivision (b) does not apply to an opposing party’s statement under Rule 801(d)(2). (CA equivalent: CEC 770)
Substantive Use
Prior inconsistent statements are non-hearsay and thus admissible if:
1. The declarant testifies at the trial or hearing
2. The declarant is subject to cross-examination concerning the statement and
3. The inconsistent statement was made under oath subject to the penalty for perjury “at a trial, hearing, or other proceeding or in a deposition”
FRE 801(d)(1)(A): A statement that meets the following conditions is not hearsay: A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;
Under FRE, exemption from hearsay (so you can use substantively or for impeachment) if prior statement made under oath and penalty of perjury (trial, proceeding, depo). If not, only allow to impeach (and the other side can ask for limiting instruction
FRE 806: Attacking and Supporting the Declarant
When a hearsay statement — or a statement described in Rule 801(d)(2)(C), (D), or (E) — has been admitted in evidence, the declarant’s credibility may be attacked, and then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness. The court may admit evidence of the declarant’s inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it. If the party against whom the statement was admitted calls the declarant as a witness, the party may examine the declarant on the statement as if on cross-examination.
CA Difference: Admissible Substantively AND for Impeachment + Does Not Have to be Prior
Rule: Once evidence of inconsistent statement introduced, admissible substantively AND for impeachment. No requirement that the declarant’s prior statement was under oath
· CEC 1235: Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.
Rule: Can impeach with an inconsistent statement made AFTER the witness testifies (because rule doesn’t say anything about time of inconsistent statement). Does NOT have to be a prior statement for CA
· CEC 769: In examining a witness concerning a statement or other conduct by him that is inconsistent with any part of his testimony at the hearing, it is not necessary to disclose to him any information concerning the statement or other conduct.

2. Prior Consistent Statements
FRE 801(d)(1)(B)(i): A statement that meets the following conditions is not hearsay: The declarant testifies and is subject to cross-examination about a prior statement, and the statement: is consistent with the declarant’s testimony and is offered to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying
Foundation for admission of prior consistent statements:
1. The declarant testifies at the trial or hearing
2. The declarant is subject to cross-examination concerning the statement
3. The prior consistent statement is offered to rebut an express or implied charge of recent fabrication or improper influence or motive and
4. Timing: The prior consistent statement was made before the alleged improper influence or motive arose (prior consistent statement cannot just support credibility)
Consequence: If you meet conditions, can be used substantively (NOT hearsay) and to support credibility. Otherwise, not admissible for either purpose.
CA equivalent: CEC 791 (expressly says “prior consistent statement was made before motive or influence arose” unlike FRE, but result in the same) and CEC 1236 (for substantive use)
VII. Privileges

A. In General
FRE 501: Privilege in General: The common law — as interpreted by United States courts in the light of reason and experience — governs a claim of privilege unless any of the following provides otherwise:
· the United States Constitution;
· a federal statute; or
· rules prescribed by the Supreme Court.
But in a civil case, state law governs privilege regarding a claim or defense for which state law supplies the rule of decision. (Meaning: Federal court hearing a diversity case applies the privilege law of the state law that controls)
Rule: If someone is entitled to claim a privilege, he/she can refuse to testify. Privileges inviolate in any kind of proceeding once they are asserted
· Prevents anyone from compelling testimony about the communication
· Protects the communication (cannot compel to talk about the communication), NOT the underlying information
· Cannot demand it in discovery
· Law creates a presumption the communication is privileged
Rationale: Why we have privileges
1. Pragmatic: want the person to feel comfortable sharing information with other so they can do the best job (eg attorney client privilege, doctor patient privilege)
2. Privacy: certain relationships are entitled to keep private (eg spousal privilege)
Creation of New Privileges
· Privileges cause people to withhold relevant, important information from the trier of fact. The result is privileges are construed narrowly and courts are reluctant to create new privileges.
· Federal common law regulates privileges, courts can create new privileges (eg parent-child privilege)
CA Difference: Only Legislature Can Create New Privileges
Rule: In CA, ONLY the legislature can create new privileges, courts CANNOT. One exception is in the CA Constitution “right to privacy” is construed as a privilege and this is explicitly in the CA Constitution.

B. Attorney Client Privilege
Rule: Protects communications and anything the lawyer discovers pursuant to that conversation (ie any advice he gives you)
· If find physical evidence, have to give over, but cannot reveal it came from communication
· Note: lawyer = reasonable belief the person is an attorney
· Does not matter whether you actually hire them as long as seeking legal advice
Scope:
· Covers anyone working for attorney necessary to the representation (paralegal, PI, etc.)
· Privilege survives the death of the holder, successor can assert
· Limit: Must take reasonable steps to ensure the communication is private
· Eavesdropper does not defeat claim of privilege as long as took reasonable steps to maintain privacy
Ability to Waive and Assert:
· Only the client can waive the privilege. Once you waive it, it’s gone
· A lawyer shall assert the privilege on behalf of the client. This is a legal and ethical duty. If they fail, not a waiver of the privilege


1. Crime-Fraud Exception
Crime-fraud exception: communications are NOT privileged when the client asks the attorney to help them commit a crime
· Note: The law creates a presumption the communication is privileged, so opponent would need outside information to show there would be crime-fraud or otherwise not privileged
Scope: Crime-fraud applies ONLY if seeking attorney assistance in committing a crime, does not include any legitimate advice-seeking (Example: If giving advice on if legal or not, and the client does anyways it is still protected). ONLY including that communication seeking assistance is not protected. 
CA Difference: No In-Camera Review + Must Prevent Death or Substantial Bodily Harm
In federal court the judge can review the privileged documents in review to determine if documents can be unprivileged (a factual basis adequate to support a good faith belief by a reasonable person that an in camera review of the materials may reveal evidence establishing the claim that the crime-fraud exception applies); in CA the judge cannot do this.


2. As Applied to Corporations
Rule: Covers communications made by employees at the director of superiors to counsel to secure legal advice (Upjohn)
1. Requirements:
2. Communication treated confidential within the organization
3. Indication purpose of communication is to secure legal advice
