EVIDENCE OUTLINE 
11/23/19
THE BIG QUESTIONS: 

1. What is the questioned evidence? 

2. What is the evidence offered to prove? 

3. Is the evidence relevant when offered for that purpose?

4. If the evidence is relevant, are there any other rules that might require its exclusion, i.e. hearsay? 

5. Does the evidence fit some exemption or exception to the hearsay rule? 

6. Is the evidence excluded or limited by some policy – statutory or of the evidence rules? 

7. Once a witness has testified or the evidence has been produced, is there a way to impeach that evidence (i.e., attach its credibility?)
A. The Process of Proof/Overview of trial 

a. Evidence (CEC 140): testimony, writings, material objects, or other things presented to the senses that are offered to prove the existence or nonexistence of a fact. (FRE has no definition)
i. Purpose (FRE 102): These rules should be construed so as to administer every proceeding fairy, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination 

ii. Entrusts judges w/ the responsibility of administration
iii. Bias = in favor of admissibility

b. Motions in limine: evidentiary motions that attempt to resolve important issues outside the hearing of the jury (like admissibility of evidence)

i. Court may often decline to make a pretrial ruling b/c admissibility might depend upon the context in which the evidence is actually offered at trial
c. Objections:

i. Preserving evidence in case of an appeals. Counsels obligation to raise objections. 

ii. Need to state the ground for the objections. When want to keep out evidence have an obligation to object AND state the grounds for the objections. Do this to tell the court of appeals, that if the judge overrules the objection why she was wrong.

iii. If lawyer fails to objection 90% of the time the objection is waived and evidence is admissible for any purpose

iv. A judge can make objections but they do not want to

v. If TC excludes any evidence you think should have been admitted need to make an offer of proof for appeal – make a record of what the substance of the excluded evidence would have been 
d. Voir Dire = asking for permission to interrogate a witness, interrupting to find out if you have a basis for objecting to the testimony. 
e. Appellate review of evidentiary isues: 

i. FRE 103: Preserving Claim of Error

ii. A party may claim error in ruling only if it affects a substantial right of the party and: 

1. If evidence was admitted by ruling

2. Party timely objections or moves to strike; AND

3. Party states specific grounds unless apparent from context

iii. FRE 103(e)- Plain error rule is the exception to the must object rule. If something is clearly inadmissible this will apply even if counsel fails to object. Error is so obvious that a formal objection is unnecessary. This is not in the CA statutes – so raise the objection or lose it.
iv. FRE 105 – Limiting instruction rule: 
1. If the court admits evidence that is admissible against a party or for a purpose – but not against another party or for another purpose – the court, on timely request must restrict the evidence to tis proper scope and instruct the jury accordingly. 

B. (A1) Witness Competence – Who can Testify 
i. FRE 601 – General rule of competency 
1. Every person is competent to testify unless rules provide otherwise. 
a. In civil case, state law governs witness’s competency regarding a claim or a defense for which state law supplies the rule of decision
ii. CEC 700 
1. Same as federal rule, everyone is qualified to be a witness 
2. CEC 701 – Disqualification of a witness 
a. a person who is incapable of expressing herself or 

b. incapable of understanding the duty of a witness to tell the truth. 

c. For proceedings outside of jury presence, court can reserve challenges to the competency of a witness until conclusion of direct examination of the witness
iii. FRE 605. Judge
1. Presiding judge may not testify as a witness at the trial and a party does not need to object to preserve this issue.
iv. CEC 703. Judge 

1. Judge can testify in the trial she presides over, but before she is called to testify, she must inform the parties of the information she has to testify about outside of the presence of the jury. If either party objects the judge cannot testify and upon such objection, the judge shall declare a mistrial. Absent an objection the judge can testify as a witness in that trial. 
v. FRE 606. Juror 
1. A juror may not testify as a witness before the other jurors at the trial. If one of the jurors is called to testify, the court must give a party the opportunity to object to the juror being a witness outside of the presence of the jury. (lawyer can wait to object until outside of jury presence)
vi. CEC 704. Juror
1. Juror can testify in the trial she serves in, but before she is called to testify, the juror must, in proceedings outside the presence of the jury, inform the parties of the information she has. If either party objects juror cannot testify and judge must declare a mistrial. Absent and objection a juror can testify.
b. Validity of a Verdict or Indictment: do not want to do anything to discourage jurors from serving 
i. FRE 606. Verdicts inquiries 
1. During in an inquiry into/about the validity of a verdict or an indictment, a juror may not testify about any statements or incidents that occurred during jury deliberations; about what affected her or another juror’s vote; or about any juror’s mental process concerning their verdict or indictment. Court may not receive an affidavit or other evidence of a jurors stmt related to these matters 
2. This rule does not forbid a bailiff’s testimony about her own observations 
3. This rule does not forbid parties from interviewing jurors about their verdicts.
4. It is not improper to consider challenges to the verdict after the court has entered judgment and discharged the jury. 
ii. FRE 606 (2) Exceptions to Verdict inquiries 
1. Juror may testify about whether:
a. Extraneous prejudicial info was improperly brought to the jury’s attention; 
b. Outside influences improperly brought in to bear on any juror; OR
i. Partying, not paying attention, drinking, etc. does not count as an outside influence. 
c. A mistake was made in entering the verdict on the verdict form – this is for clerical/mechanical errors such as accidentally marking guilty instead of not guilty 
2. Examples of outside influences: threats and bribes/bailiff or clerk gives jury info they weren’t supposed to have. 
iii. CEC 1150 – Verdict Inquiries 
1. Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence can be received about statements made, conduct, conditions, events, either inside or outside of the jury room, that were likely to have influenced the verdict improperly. (Same as 606 exception)
2. No evidence is admissible about stmts, conduct, conditions that influenced the juror’s verdict decision or about his mental processes in his decision. (same as 606)
iv. CCP 657 – Relief available on motion for new trial;
1. Verdicts can be vacated, modified in whole or part, and/or a new trial granted, where any of the following materially affected the substantial rights of each party
a. Jury misconduct; inducement of jurors to vote certain way on verdict or question submitted by the court; by coming to verdict by use of chance. 
b. This type of misconduct can be proved by an affidavit of any of the jurors. 
2. Differs from FRE bc allows reversal if verdict based on chance. 
c. Hypnosis  
i. Under fed rules: hypnotized person can typically testify. But can use an expert witness to attack their credibility. Under Rock v. Arkansas the SC did not hold that a criminal defendant must always be permitted to testify, but only that the trial court must make a case-by-case determination of whether the person’s testimony would be so unreliable as to overcome the D’s right to testify at her own trial. 
ii. CA Civil: hypnotized person cannot testify. 
iii. CA Criminal: For criminal cases if you record everything the person can recall on his or her own, makes sure you have a qualified technician for the hypnosis who does things in a way that is minimally suggestive than you can use the investigative tool and the witness can testify to that which she recalls before she was hypnotized. 
1. This a situation where the constitution trumps the evidence rule because you have a constitutional right to testify on your behalf as a defendant and the evidence rule cannot prevent that here 
2. If a state has a legitimate concern for people being hypnotized the state can make rules around the testimony, but cannot bar them from testifying per se, such as the CA rule limiting testimony, to testimony before hypnosis. 
d. Personal Knowledge Requirement 
i. FRE 602 – Need for Personal Knowledge
1. Witness may testify only to a matter only if evidence is introduced sufficient enough to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of witness’s own testimony. 
ii. CEC 702 – Need for Personal Knowledge (similar to FRE)

1. Testimony of a witness concerning a particular matter is inadmissible unless he has personal knowledge of the matter. Upon the objection of a party, personal knowledge must be shown before the witness testifies concerning the matter
2. Personal knowledge may be shown by any otherwise admissible evidence, including the witnesses own testimony. 
iii. If a witness was there and saw what happened, if they cannot remember, then they do not have personal knowledge. Even if they wrote it down and re-read it to the jury still not personal knowledge because they do not personally remember it. 
e. Oath or Affirmation Req. 
i. FRE 603. Oath or Affirmation to Testify Truthfully 
1. Before testifying, a witness must give an oath or affirmation to testify truthfully. Must be done in a form designed to impress the duty into the witness’s conscience. 
a. This rule does not prescribe a particular form of oath or affirmation
ii. CEC 710: Oath or Affirmation 

1. Before testifying every witness shall take an oath or make an affirmation or declaration in the form provided by law; except under the court’s discretion, a child under 10, or a dependent person with a substantial cognitive impairment, may only be required to promise to tell the truth. 
iii. This requirement establishes the basis for prosecuting for perjury. Affirmation can simply be “I promise to tell the truth in this proceeding.” That will be enough to satisfy and later prosecute for perjury if turns out witness lied. 
C. Process of Proof Con’t 

a. Demonstrative evidence = chart, diagram, or courtroom reenactment of an event that illustrates the testimony of a witness
1. Helps the jury understand the witness’s testimony. It’s not in a technical sense, evidence, bc there to help the witness understand. Judges have discretion about whether or not to let the witnesses take them into the jury room. 
b. Tangible/Real evidence = tangible items, like a weapon or plastic baggie of drugs, that is relevant in its own right
c. Real evidence = evidence that is directly related to the litigation

i. Photographs: depends what they are being used to prove. If it is being use to clarify witness testimony, it is demonstrative, if the lawyer is claiming it is an accurate depiction of a place, then it is real evidence. Different type of authentication. This depends on how the lawyer phrases the question of the photograph. 

1. If lawyer is claiming the photo is an accurate reflection of a situation/place relevant to case it is real evidence. 

2. If using phot to illustrate/clarify a witness’s testimony it is demonstrative 
a. Ex: is this a fair and accurate depiction? 
d. Authentication = evidence sufficient to purport a finding that the thing is what it is said to be

i. If there is a serious issue about authentication that will be handled in pre-trial motions, motions in limine to challenge that piece of information, because if the evidence is not genuine you do not even want opposing counsel to suggest it. 

ii. Ex: voice recording, dispute about who’s voice is on the recording can have someone testify to the recording that the voice is who they say it is. Does not mean the jury has to believe it, just enough to authenticate it to get it to the jury. The witness who is testifying about the evidence needs to have personal knowledge as well need to convince the judge that the witness has enough knowledge to actually testify to it. 
e. FRE 901. Authentication Reqs. 
i. Authentication requirement as a condition precedent to admissibility of evidence is satisfied by evidence sufficient to support a finding that the matter is what its proponent claims. Very low standard to meet.
ii. Examples of authentication (not a complete list, just examples): 
1. Testimony of a witness with personal knowledge that the matter is what it is claimed to be 
2. Nonexpert opinion on handwriting as to the genuineness of handwriting, based upon familiarity 
3. Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.
4. Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.
5. Voice identification.  Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.
6. Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

7. Public records or reports.  Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

8. Ancient documents or data compilation.  Evidence that a document or data  compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.

9. Process or system.  Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

10. Methods provided by statute or rule.  Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority
f. CEC 1400. Authentication Reqs (similar to FRE) 

i. Authentication of a writing means that sufficient evidence has been introduced to sustain a finding that it is the writing that the proponent claims it to be 
g. Chain of custody
i. Standard for chain of custody is sufficient to support a finding.

ii. When there is evidence that is not unique, that looks similar to other things i.e. a standard order handgun, have to prove its relevant and the right item 
iii. When we get to the trial, if the D wants to dispute the evidence, the prosecution will have to prove chain of custody to show it was the exact same weapon from the crime, and if there is an improper break in the chain the evidence will not be admitted. 
h. Self-Authentication: Federal rules have a provision that certain things are self-authenticated. Requires no extrinsic evidence in order to be admitted. Only the things mentioned in Fed Rule 902 are self-authenticated. This is an exhaustive list.
i. Ex: when you buy property, you get a certified record of the property deed, and that is self-authenticating do not need to call a witness. 
ii. Ex: Certain businesses records, if the custodian, the person responsible for keeping the records, that is self-authentication

i. FRE 902. Self-authentication (see for list)
i. The following are self-authenticating: (this list is exhaustive)
1. Domestic public documents under seal, domestic public documents not under seal, foreign public documents, certified copies of public records, official publications, newspapers and periodicals, trade inscriptions and the like, acknowledged documents, commercial paper and related documents, presumptions under Acts of Congress, certified domestic records of regularly conducted activity, and certified foreign records of regularly conducted activity
j. CEC = NO self-authentication provision, everything needs authentication.  

k. FRE Best Evidence Rule 
i. Applies when someone wants to testify about the contents of a writing or document as defined in the rules. Want to actually introduce that document instead of testifying about its contents.
ii. The actual writing or recording or photo is the best evidence, however can bring in a copy 
iii. 1001 Definitions: 
1. Writing consists of letters, words, numbers, or their equivalent set down in any form
2. Recording consists of letters, words, numbers, or their equivalent recorded in any manner
3. Photograph means a photographic image or its equivalent stored in any form 
4. An original of a writing or recording means the writing or recording itself by the person who executed or issued it. For electronically stored info, original means any printout (or other output readable by sight) if it accurately reflects the info. An original of photo includes the negative or a print form of it. (CEC original is same)
5. A duplicate means a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original 
iv. 1002 Req of the Original – Basic Best Evidence Rule 
1. An original writing, recording, or photograph is required in order to prove its content unless the FRE or federal statute provide otherwise 
v. 1003 Admissibility of Duplicates (exception to best evidence rule)
1. A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate. Duplicate = copy on copy machine
vi. 1004 Admissibility of other Evidence of the Content 

1. An original is not required and other evidence of the contents of a writing, recording, or photograph is admissible if: 
a. All originals are lost or destroyed. Cannot have been destroyed by the proponent in bad faith 
b. An original cannot be obtained by any available judicial process
c. The party against whom the original would have be offered had control of the original; was put on notice that the original would be subject of proof at trial/hearing; and he fails to produce it at the trial or hearing; OR
d. The writing, recording or photograph is not closely related to a controlling issue. 
l. CEC Secondary Evidence Rule 

i. 255 Original – same as FRE 1001(4) “original”
ii. 260 Duplicate – same as FRE 1001 (5) “duplicate”
iii. 1520 Content of Writing; proof 

1. The content of a writing may be proved by an otherwise admissible original 
iv. 1521 Secondary Evidence Rule 
1. Content of a writing may be proved by otherwise admissible secondary evidence. Court shall exclude secondary evidence of the content of a writing if: 
a. Genuine dispute exists concerning material terms of the writing and justice requires exclusion; Admission of secondary evidence would be unfair (same as FRE 1003)
2. This section does not make oral testimony admissible to prove the content of a writing if the testimony is inadmissible under 1523 
v. 1523 Oral Testimony of the Contents of a Writing; admissibility 

1. Oral testimony is not admissible to prove the content of a writing (except where otherwise provided by statute) 
2. Exception: Oral testimony of the content of a writing can be admissible if the proponent does not have possession or control of a copy of the writing, and the original is lost or has been destroyed w/out fraudulent intent by the proponent. (Similar to FRE 1004)
a. Oral testimony can also be admissible if the proponent does not have possession or control of the original or a copy and either of the following is satisfied: (similar FRE 1004)
i. Neither the original or a copy of the writing was procurable by the proponent; OR 
ii. The writing is not closely related to the controlling issue 
b. Oral testimony can also be admissible if the writing consists of numerous accounts or other writings that cannot be examine court without great loss of time and evidence sought from it is only the general result of the whole.
m. Judicial Notice  
i. a limited way to prove facts that are basically beyond dispute. If there is a genuine dispute about a fact a judge cannot take judicial notice. If the fact cannot be readily ascertained, you cannot take judicial notice. It is designed to save time for the courts. 

ii. Court can take judicial notice on appeal if it is otherwise appropriate.
iii. FRE/CEC = If you don’t request judicial notice it is discretionary. If proper showing of info = mandatory to take judicial notice.

iv. Court cannot instruct jury its required to accept the facts as true in criminal case. CA statutes suggests they have to but can’t because of Constitution
v. FRE 201 Judicial Notice of Adjudicative Facts, i.e. a “known fact” (not legislative facts): 
1. Court may take judicial notice of a fact that is not subject to reasonable dispute because it: 
a. Is generally known within the trial court’s territorial jurisdiction; OR
b. Can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned 
2. At any stage of the proceeding:
a. The court may take judicial notice on its own; OR 
b. Must take judicial notice if a party requests it and the court is supplied with the necessary info
3. On timely request, a party is entitled to be heard on the propriety of taking judicial notice and the nature of the fact to be notice. If court takes notice before notifying a party, on require the party still is entitled to be heard. 
4. The importance of facts to the claim or defense does not affect the propriety of taking judicial notice.
5. Instructing the jury:
a. Civil – court must instruct jury to accept the noticed fact as conclusive
i. When the court in a civil action takes judicial notice of a fact, it must inform the jury that the fact is established conclusively
b. Criminal – court must instruct jury that may or may not accept the noticed fact as conclusive. 
i. FRE does not forbid the taking of judicial notice in criminal cases, even against the defendant and even if the fact noticed constitutes and essential element of the crime. 
ii. Rae v. State: taking conclusive judicial notice of an element of a criminal charge violates evidence rules. Judges in criminal cases cannot instruct a jury that they have to conclusively accept that fact even if it’s definitely true. 
vi. Legislative facts: are those which have relevance to legal reasoning and the lawmaking process, whether in the formulation of a legal principle or ruling by a judge or court or in the enactment of a legislative body. The kind of facts rule makers take into consideration when deciding on the appropriate rule. 
1. Courts can take notice of these, that is how common law is made. 
vii. CEC 451, 452, 453, 456, 457, 459 Judicial Notice 
1. 451 Judicial notice shall be taken of the following: 
a. The decisional, constitutional, and public statutory laws of this state and the US 
b. Rules of professional conduct for members of the bar and rules of practice and procedure for the courts of this state 
c. The true signification of all English words and phrases and of all legal expressions
d. Facts and propositions of generalized knowledge that are so universally known that they cannot reasonably be the subject of dispute 
2. 452 Judicial notice may be taken of the following matters: 
a. The decisional, constitutional, and statutory law of any state of the US and resolutions and private acts of Congress of the US and legislature of this state.
i. Can take judicial in CA of CA law, and of Federal law, but CANNOT take judicial notice of municipal law
b. Regulations and legislative enactments issued by or under the authority of the US or any public entity in the US 
c. Records of (1) any court of this state or (2) any court of record of the US or any state of the US 
d. Facts and propositions that are such common knowledge within the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute.
e. Facts and propositions that are not reasonably subject to dispute and are capable of immediate and accurate determination by resort to sources of reasonably indisputable accuracy 
3. 453 Compulsory judicial notice upon request: The TC shall take judicial notice of any matter in 452 if a party requests it and:
a. Gives each adverse party sufficient notice of the request to enable such adverse party to meet the request; AND
b. Furnishes the court with sufficient info to enable to take judicial notice 
4. 456 
a. If TC denies a request to take judicial notice of any matter, the court shall at the earlies practicable time advise the. parties and indicate for the record that it has denied the request
5. 457 

a. If a matter judicially noticed is a matter which would otherwise have been for determination by the jury, the TC may, and upon request shall, instruct the jury to accept as a fact a matter so noticed. 
6. 459 Judicial notice by reviewing court: The reviewing court shall take judicial notice of 
a. Each matter properly noticed by the TC and 
b. Each matter that the TC was required to take noticed of under 451 or 453.
c. The reviewing court may take judicial notice of any matter specified in 452. It may also take judicial notice of a matter in a tenor different than that of the TC
n. Completeness Doctrine:
i. FRE 106 Remainder of or Related Writings or Recorded Statements (Completeness Doctrine). 
1. When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it
2. Only applies to writings or recorded statements 
ii. CEC 356 Entire Act, declaration, conversation, or writing to elucidate part offered.
1. Where part of an act, declaration, conversation, or writing is given in evidence by one party, the whole on the same subject may be inquired into by an adverse party; when a letter is read, the answer may be given; and when a detached act, declaration, conversation, or writing is given in evidence, any other act, declaration, conversation, or writing which is necessary to make it understood may also be given in evidence.
2. Does not apply only to writings or recorded statements 
D. Relevance
a. Questions to ask to determine relevancy
i. Q1: What proposition (idea) is the evidence being offered to prove?
ii. Q2: Is that proposition provable in the case (is it a fact “of consequence to determination of action”?)
iii. Q3: Does the evidence have any tendency (in reason) to prove or disprove the proposition?
1. As long it has some logical connection you can meet this. It is rare to get passed question 2 and not pass question 3. 
iv. After determining evidence is relevant, ask is the probative value subtantially outweighed by some prejudice? 

v. Relevance is a very lenient and easy standard to satisfy. The evidence only needs to have any tendency to make more or less likely the truth of any proposition of consequence to the action.
vi. Ex: Jaeger Case – 
1. Evidence D wanted to introduce to show that the deceased committed suicide, was evidence that some point earlier in the deceased’s life she had tried to commit suicide 
2. Q1: What proposition does this prove? That he did not kill her (the generalization). Inference D wants the jury to draw is that someone who attempted suicide once is more likely to do it again. 
3. Q2: D is entitled to prove by any means he can that he did not kill deceased. If jury buys the inference that would tend to prove that he did not kill her 
4. Q3: Evidence has tendency to prove the proposition, which is that the deceased shot herself. 
b. For cases seeking punitive damages, evidence of D’s wealth is relevant. 
c. FRE 401. Definition of Relevant Evidence 
i. Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence 
d. FRE 402. Relevant Evidence is Generally Admissible. Irrelevant Evidence Inadmissible

i. All relevant evidence is admissible, except as otherwise provided by the Constitution, Act of Congress, these rules, or other rules prescribed by the SC. Evidence which is not relevant is not admissible. 
e. CEC 210. Relevant Evidence (same FRE 401)

i. "Relevant evidence" means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.
f. Cal. Const. Art. I 28(d) Right to Truth in Evidence

i. Relevant evidence shall not be excluded in any criminal proceeding, including pretrial and post-conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court. Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103. Nothing in this section shall affect any existing statutory or constitutional right of the press.
g. Overall standard for relevance is low. 
h. Balancing Probative Value

i. For balancing test you look at the evidence in context of whatever else is and is not on the record.
ii. FRE 403 – Exclusion Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time

1. Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
2. This is discretionary to the judge. Standard of review is abuse of discretion so most of the time on appeal the judge’s holding will stand. As long as the judge explains his or her reasons for the ruling they will not be reversed on appeal.
iii. CEC 352. Discretion of Court to Exclude Evidence (Same as FRE 403)

1. The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.
iv. Probative value is dependent on each piece of evidence that’s brought before the court. It also depends on the number of inferences you have to draw. Something might be excluded if it is prejudicial if the probative value is low
v. After the judge has determined that evidence is relevant, if there is an objection to admissibility, the judge must now determine the probative value and weigh it against any prejudices. The balancing test. Need to look at all the other evidence that is available to determine the probative value. Once the judge overrules the objection it is the counsel’s responsibility to ask for a limiting instruction to state that the jury can only use the evidence for X. 
vi. Judge decides probative value of evidence, but jury decides reliability of evidence. 
i. Undisputed Facts

i. In Fed, the fact that the D stipulates to something does not mean that the prosecution cannot prove that fact. It remains relevant if even if undisputed. 

1. Under Federal rules even if there is a stipulation you can still bring evidence in. This is allowed because if a particular story needs to be told the stipulation may not have enough detail to get the story across to the jury. The prosecutor might still need to explain exactly what happened thus it’s still relevant because the jury needs to understand the story behind the charges and the legal theory. 

2. Narrow exception: applied where the issue on which the disputed evidence would have been offered – such as D’s status as a felon within the meaning of a statute – was an issue that could not benefit from any “evidentiary richness.” D is either is or is not a felon within the meaning of the statute.

ii. In CA, you cannot bring in evidence concerning facts that are undisputed. Only disputed facts are relevant.

1. Under CA can argue there are still disputed facts based on how the stipulation wasn’t complete or enough
j. Probabilistic Evidence: 

i. When dealing with this type of evidence, there needs to be a factual underpinning for the statistics being used. The basis for the conclusions needs to be proved and scientifically accepted. 

ii. Used properly, statistical evidence can sometimes help a jury or judge understand complicated or facts that have to be understood as a math. 

iii. Need and expert and have to build the record to use this type of evidence. If the expert is competent, he or she is allowed to testify to the outcome of the calculation do not need to go through the entire calculation. Real and verified studies need to be introduced into the record.
k. FRE 104 – Preliminary questions of fact (applies to criminal and civil)
i. 104(a) In General (To be determined by Judge)
1. The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In so deciding the court does not need to follow evidence rules except those on privilege. 
2. Preliminary question of fact that has to be resolved by the judge. 

a. Judge must find the existence of the preliminary fact typically by a preponderance of the evidence. 
i. When asking the judge to make a decision under 104(a) the judge is not bound by rules of evidence, so she can consider evidence that may not be admissible at trial. Biggest area is in the exceptions to the hearsay rule. The judge can use the statement itself as part of the evidence = bootstrapping. Judge can use inadmissible evidence as part of the foundation to find the preliminary fact.

b. If it is hearsay it falls under 104(a) because its for the judge the determine if one of the hearsay exceptions apply because of fear whether the jury will disregard the testimony. If the jury hears the statement, they are not going to disregard, even if decided its not an exception to hearsay. Don’t ask jurors to apply evidence rules; if the jury hears the statement, she won’t care about hearsay exceptions, they will give the statement credit. 

i. If it’s a situation where we are not confident that the jury would ignore the information, if they find the preliminary fact does not exist, it will fall under 104(a) and usually involves application of evidence principle. Here we don’t admit hearsay unless it falls under the exception

ii. If issue involves an evidence principle, will fall under 104(a). If not concerned about what the jury will do with the evidence, it falls under b and judge only has to determine if there is enough evidence for the jury to reasonably find the fact

iii. Falls under 104(a) if the statement is not admissible unless it meets a hearsay exception because the statement is relevant even if the declarant doesn’t fit an exception.

iv. Most preliminary facts are for the judge under FRE 104(a).

c. Admissibility of a confession is always for the judge to decide under FRE 104(a).

d. Court has the responsibility to determine the qualifications of a person to testify as a witness.
ii. 104 (b) Relevance that Depends on a Fact (conditional Relevance)
1. When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that proof will be introduced later.
2. Conditional relevance Section: 
a. Jury allowed to decide whether or not the preliminary fact exits. Judge is only job is to determine if there is enough evidence for the jury to determine a fact exits 

i. Ex: personal knowledge, judge can allow you to proceed even if presuming, if make the showing of personal knowledge before the witness is dismissed. 

ii. You don’t have to show it right away, and don’t have to show it unless the fact is disputed. 

iii. If we are not worried about whether the jury will credit the evidence if they determine that preliminary fact doesn’t exist, it falls under 104(b).
3. Personal knowledge is treated as a question of conditional relevance. Courts need not conclude whether a witness had personal knowledge; they need only find that a rational jury could conclude that the witness had personal knowledge

iii. 104 (c) Conducting a Hearing so that the Jury cannot hear the evidence. 
1. Court must conduct any hearing on a preliminary fact question so that the jury cannot hear it IF: 
a. The hearing involves the admissibility of a confession; 
b. A defendant in a criminal case is a witness and so requests; OR
c. Justice so requires   
iv. 104 (e) Evidence Relevant to weight and Credibility 
1. This rule does limit a party’s right to introduce before the jury evidence that is relevant to the weight or credibility of other evidence. 
l. CEC Preliminary Facts 

i. 400 Preliminary Fact

1. Preliminary fact means a fact upon the existence or nonexistence of which depends on the admissibility/non-admissibility of the evidence, including the qualification or disqualification of a person to be a witness and the existence or nonexistence of a privilege 
ii. 402 Procedure for determining foundational and other preliminary facts 
1. (a) when the existence of a preliminary fact is disputed, its existence/nonexistence is determined as follows: 
2. 403(a) Determination of foundational and other preliminary facts 

a. The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact, when: 
i. the relevance of the proffered evidence depends on the existence of a preliminary fact
ii. the preliminary fact is the personal knowledge of a witness concerning the subject matter of his testimony; 
iii. the preliminary fact is the authenticity of a writing; OR
iv. the proffered evidence is of a statement or other conduct of a particular person and the preliminary fact is whether that person made the statement or conduct himself 
3. 403(b) 
a. The court may admit the proffered evidence conditionally, subject to evidence of the preliminary fact being supplied later in the court of the trial. Same as FRE 104(b)
4. 403(c)

a. If the court admits the proffered evidence under this section, the court: 
i. May, and on request shall, instruct the jury to determine whether the preliminary fact exists and to disregard the proffered evidence unless the jury finds that the preliminary fact does exist 
ii. Shall instruct the jury to disregard the proffered evidence if the court subsequently determines that a jury could not reasonably find that the preliminary fact exists.
5. 405 With Respect to Preliminary Fact determinations not governed by 403/404

a. When the existence of a preliminary fact is disputed, the court shall indicate which party has the burden of producing evidence and the burden of proof on the issue as implied by the substantive rule of law under with the question arises. The court shall determine the existence/nonexistence of the preliminary fact and shall admit or exclude the proffered evidence as required by the substantive rule of law under which the Q arises. 
b. If the preliminary fact is also a fact in issue in the action:
i. The jury shall not be informed of the cout’s determination as to the existence/nonexistence of the preliminary fact 
ii. If the proffered evidence is admitted, the jury shall not be instructed to disregard the evidence if its determination of fact differs from the court’s determination. 
E. Hearsay
a. Steps for determining whether a statement is hearsay or admissible  
i. Determine whether the evidence or testimony is relevant. What proposition has it been offered to prove? 
ii. Determine whether the evidence or testimony involves an out of court statement. 
iii. Determine what exactly is the out of court statement.
iv. Determine whether the statement is being offered to prove the truth of the matter asserted 
v. Determine whether an exemption or an exception to the hearsay rule makes the statement admissible. 
b. Assertion is what’s in the out of court statement and the proposition is what we are using it to prove
i. Ask whether the assertion must be true in order for the evidence to be relevant as offered
c. On EXAM = if it is an out court stmt being used to prove the truth of the matter asserted than it is hearsay. No exemptions or exceptions apply 
d. FRE 801 Definitions 
i. Statement is an oral or written assertion or nonverbal conduct of a person, if it is intended by the person as an assertion 
ii. Declarant is a person who makes a statement 
iii. Hearsay is a statement, other than the one made by the declarant while testifying at trial or a hearing, offered in evidence to prove the truth of the matter asserted. (An out of court statement used to prove the truth of the matter asserted). 
e. CEC Definitions 
i. 225 Statement: statement means oral or written verbal expression or nonverbal conduct of a person intended by him as a substitute for oral or written verbal expression. 
1. Out of court statements that don’t assert anything are not hearsay.
ii. 125 Conduct: Conduct includes all active and passive behavior both verbal and nonverbal.
iii. 135 Declarant: Declarant is a person who makes a statement.
iv. 145 The hearing: The hearing means the hearing at which a question under this code arises, and not some earlier or later hearing.

f. FRE 802. Hearsay Rule 
i. Hearsay is not admissible unless there is an exception by federal statute, or by these rules. Federal judges cannot create new exceptions to hearsay rules. 
g. CEC 1200 The Hearsay Rule
i. Hearsay evidence is evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the truth of the matter stated. 
ii. Hearsay evidence is inadmissible, except as provided for by law through exceptions.
h. Will still be considered hearsay if the declarant is repeating her own statement that she already said out of court. Ex: Have the person testify about their memory about what happened. Do not want witness to say “I told my friend” because then that is hearsay. Just want them to testify about what happened, not what they told someone.
i. If using the statement for something other than the truth of the matter asserted than it is not hearsay.
j. First inference rule: If the truth of the matter asserted depends on the inference of the out of court statement and you are dependent on the truthfulness of that statement, then it is hearsay. 
k. General Practice Tip on Hearsay – from Lexis 

i. The basic questions you need to ask to determine whether evidence is excluded under the hearsay rule are:
1. Was this evidence said, either by this witness or another person, outside of the present courtroom hearing? Whenever a witness refers to his or her prior statements outside of the hearing, there is a potential hearsay problem. A person who makes an out-of-court statement is called a “declarant.” Do not be confused by the related evidentiary problem: whether the in-court witness is lying or mistaken about what was said out-of-court. This is not a hearsay issue; the in-court witness’s sincerity and capacity will be tested by cross-examination before jury.
2. Is the evidence a “statement”? 
3. Is the statement being offered to prove the truth of the matter asserted? If the statement is being offered for any other purpose, it is not hearsay. The three stock purposes that a statement may be offered for (in lieu of the truth) are:
a. as evidence with independent legal significance or verbal acts and operative facts (such as a victim’s statement, “I’m still alive,” when offered to prove the victim was still alive. Or, “This is a loan,” offered to prove that the exchange of money was not as gift).
b. as evidence of notice or to show the effect on the hearer (such as the statement “The floor is slippery,” when offered to show that the defendant had notice of a dangerous condition). Showing knowledge also fails within this. 
c. as circumstantial evidence of the declarant’s state of mind, including prior inconsistent or consistent statements as circumstantial evidence of credibility. (For example, the statement “You are a poor excuse for a human being,” when offered to show the declarant did not like that individual).
d. *When evidence is introduced for these purposes it is opposing counsel’s responsibility to request a limiting instruction.
4. Does an exception to the hearsay rule apply?
ii. With each of the three standard “nonhearsay” purposes for a statement, you should ensure that the nonhearsay purpose is a relevant issue in the case; the relevancy objection frequently rides along with a hearsay objection
iii. If the statement was made out of court, fits within the definition of a statement under Section 225, and is being offered to prove the truth of the matter asserted, then the statement is hearsay. But look for exemptions or exceptions.
l. Assertions and Conduct
i. Non-assertive conduct: if you introduce non-assertive conduct to show something it is not hearsay because it is not intended to communicate a message. 

1. If a person is simply reacting, the conduct absent something that they are trying to tell me, is not hearsay.

2. Ex: putting up an umbrella because it is raining. 

3. Ex: see a bunch of surfers heading to zuma beach on a sunny day, they are not asserting that it is a sunny day that are just acting how they would normally act. They are acting in accordance with their beliefs and thus it is not hearsay.
4. ***Think about JUST the conduct. When a dentist cleans your teeth she is not communicating that your teeth are disgusting she is just trying to clean your teeth

5. Ex: When a doctor puts the patient in isolation or when a doctor treats you they are not intending to communicate anything, they are just doing their job. So not hearsay. But there is behavior around this that is communicative, such as a note on the door that the patient is contagious. But doctor is only acting according to her belief. If the doctor says “you are contagious” that would be hearsay if used to prove the person was contagious because the doctor would be asserting something

6. Evidence of a D running away is not hearsay because he is not running away to communicate that he committed a crime, just running away to escape. Prosecution loves to introduce this type of evidence. 

ii. Assertive conduct: where a witness points in response to answering a question and now you want to introduce this at trial to prove the matter asserted. It is hearsay.

1. Ex: someone asked P if he was hurt and P responded by rubbing his leg. P is thus asserting his leg hurts and if this was offered as evidence to prove P was injured it would be hearsay.

iii. Context is key in determining if it is assertive or non-assertive conduct. Want to look at if the actor intended it to communicate something. 

iv. Animals and machines do not make statements. Drug sniffing dog that alerts is not a hearsay problem. The radar gun for speed is not hearsay. 

1. Ex: video of brawl in a club is not hearsay because it’s a machine and machines do not make statements. 

v. What about receipt from landlord? Hearsay because it’s the LL’s assertion that you’ve paid. She’s communicating that you paid your rent this month. 

m. First Standard Nonhearsay Purpose: As evidence with independent legal significance or verbal acts and operative facts 
i. K example: Words of offer and acceptance spoken form a contract. Only words that form the contract that have independent legal significance and are not hearsay. 

ii. Wedding example: the words form a marriage. They have independent legal significance 
n. Second Standard Nonhearsay Purpose: As evidence of notice or to show the effect on the hearer 
i. Ex: evidence used as tending to show that a store was on notice of a spill, not used to prove that there was a spill. 
o. Third Standard Nonhearsay Purpose: As circumstantial evidence of the declarant’s state of mind, including prior inconsistent or consistent statements as circumstantial evidence of credibility
i. Direct: ex = “I can’t stand Antonio Brown.” That is direct evidence of state of mind and if we were called into court to testify that Prof said this, this would be hearsay. Direct evidence of a person’s state of mind is hearsay. 

ii. Indirect: ex = “Antonio Brown is a tool.” It intends to show that professor does not think very much about Antonio, because people make these statements when they don’t care very much for the person. But offered to prove Prof doesn’t like Brown it isn’t hearsay. It suggests he doesn’t like him but doesn’t prove the matter asserted. Sometimes this is referred to as circumstantial evidence. 

iii. Ex: Evidence as tending to prove that the Witness had knowledge of something, not to prove that something looks at certain way is not hearsay Ex: because it is about the knowledge of the prison, it’s not being offered to prove the appearance of the room, just offered to prove that the other prisoner has knowledge which supports the inference that D is innocent.
p. Hearsay v. personal knowledge: all this is about is the form of the testimony 

i. If discover witness wasn’t there = objection is lack of personal knowledge

ii. If someone tells you something and you repeat it, that is hearsay. 
q. Hearsay within Hearsay
i. CA & Fed rules are exactly the same: If each part of the statement, each level, satisfies an exception or exemption then it can still be admissible.
ii. FRE 805 Hearsay within Hearsay 

1. Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules. 
iii. CEC 1201 Multiple Hearsay – Exact same as FRE 805
r. Bootstrapping: 

i. FRE allows bootstrapping. 

ii. The judge can rely on the statement itself as evidence of the foundational requirements. 

iii. CA does not allow bootstrapping

iv. *No bootstrapping Q on exam

v. Bootstrapping plus

1. When a judge is making a decision on admissibility they are not bound by the rules of evidence. Therefore, if I want to introduce a hearsay statement, I can use the statement as evidence as part of the foundation. 

2. Bootstrapping plus can use the statement as evidence but still need other evidence.

F. Hearsay Exemptions - Statements that are not hearsay
a. FRE HAS 2 EXEMPTIONS 
b. FRE Exemptions: 1] Party Admissions (Basic, Adoptive, Authorized, Agency, Coconspirator), 2] Prior Identification. 
c. FRE = if it fits an exception it is not hearsay (except for on hearsay/nonhearsay part of test then ignore exemptions)
d. CEC = has no exemptions. Only exceptions. With an exception it is STILL hearsay but its admissible. (but on hearsay/nonhearsay no exceptions apply just determine if its hearsay)
e. FRE Exemption #1 – Party Admissions (5 types) (FRE = A statement said by opposite party offered against that party)
i. 1) Basic party admissions, 2) Adoptive Admissions, 3) Authorized Admissions, 4) Agency Admissions, 5) Statements of a Coconspirator. 
ii. Personal knowledge is not required with admissions because the party is a party to the proceeding and can deny or explain making the statement. 
iii. If you have a conversation between two people and one person is a party to the case and the other person is not the things the other person says will not be admissible as a party admission.  
iv. FRE 801(d) Statements that are not hearsay. 
1. FRE 801(d)(2) An Opposing Party’s Statement (Admissions): The statement is offered against an opposing party and: 
a. (A) (1 - Basic Party Admissions: was made by the party in an individual or representative capacity; 
b. (B) (2 - Adoptive Admissions): is one the party manifested that it adopted or believed to trued 
i. if you make the statement in the form of a statement of fact it is considered that you adopted it as your own and it is not hearsay. 
ii. If you are accused of something and don’t deny it, and you heard it, understood it, and a reasonable person in your situation would have denied if untrue it is an adoptive admission 

iii. It is the responsibility of the court to decide whether or not something is an admission by silence by the preponderance of the evidence. The judge is going to decide if it is an adoptive admission. This is subjective based on what a reasonable person in the same situation would do.

1. If the circumstances where such that we would expect a reasonable person to deny it, it’s going to come in and judge will say you can explain why you denied it on the stand. 
c. (C) (3 - Authorized Admissions/ “Vicarious Party Admissions): was made by a person whom the party authorized to make a statement on the subject; 

i. If you can show that it is authorized it is going to come in against the principle agent or employer 

ii. Bootstrapping plus: can rely on the statement as evidence, but need more than just the statement.
d. (D) (4 - Agency Admissions/ “Vicarious Party Admisisons): was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed; or 
i. A statement made by a party’s agent or employee on a matter within the scope of the relationship/employment while the relationship existed/person is still an employee. Even if a person is not on the clock but is using authorized company stuff such as a car it will be admissible against the employer. 
ii. Declarant need not have been authorized to speak for the principal.
iii. Ex: A bus driver hits someone and then says “I wasn’t looking.” That statement works as an admission against the employer. 
iv. Bootstrapping Plus: Can’t rely on just the statement itself to prove the relationship/employ. You need something else, cannot use bootstrapping. Need something more to show existence of employment.
v. CEC does not follow this rule. Has to be expressly authorized. 
e. (E) (5 - Coconspirator Statements): was made by the party’s coconspirator during and in furtherance of the conspiracy.  
i. A statement that is made in furtherance of the conspiracy by someone who is a member of the conspiracy is admissible against any other member of conspiracy. There does not have not be a charge in the conspiracy case.
1. If it’s not in furtherance of, it is not admissible. Statements made outside of the conspiracy do no satisfy this exemption. If there is insufficient proof that the declarant or person who it is being brought against is actually a member of the conspiracy, then it is not admissible 
2. Bootstrapping plus: Judge can use the statement itself as evidence of any of those requirements but must insist on additional evidence of the elements, if no other evidence exists then exemption does not apply and its hearsay. Judge is deciding whether there’s sufficient evidence to admit the statement as part of the conspiracy
3. Ex: Joe just joined our conspiracy and now we have a great driveway. That can be evidence that Joe was a member of conspiracy and that it existed, but there has to be some other evidence too
ii. What happens when someone joins conspiracy later? By decision most federal courts say statements made before an individual joined the conspiracy are admissible against him or her. You join the conspiracy as it exists. If a person joins a conspiracy, the statements made even before they joined the conspiracy will be admissible against them. When you sign up you are taking on everything that went on before. 
f. CEC Exception #1 – Party Admissions (4 types, no agency admission)

i. 1) Basic Party Admission, 2) Adoptive Admission, 3) Authorized Admissions, 4) Statement of a Coconspirator. 
1. CEC differs from FRE because no “Agency Admissions”

ii. CEC 1220 Admission of Party – Basic Party Admission.  (not exemptions. Exception under CEC so still IS hearsay, but is admissible) (Same FRE 801(d)(2)(A)
1. Evidence of a statement is not made inadmissible by the hearsay rule when offered against the declarant (offered against the person who said it) in an action to which he is a party in either his individual or representative capacity, regardless of whether the statement was made in his individual or representative capacity. 
iii. CEC 1221 Adoptive Admission (Exception not exemption) (same as FRE 801(d)(2)(B))
1. Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth. 
iv. CEC 1222. Authorized Admission (Exception not Exemption) 
1. Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if: 
a. (a) the statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement; AND 
b. (b) the evidence is offered either after admission of evidence sufficient to sustain finding of such authority or, in the court’s discretion as to the order of proof, subject to the admission of such evidence. 
c. CEC 1224 Statement of declarant whose liability or breach of duty is in issue – reads like it might be the same as the FRE 801(d)(2)(D) for agency admissions, regarding a statement’s course and scope. But there is no scope of employment rule in CA still need evidence of authorization to make the statement.
d. No bootstrapping 
v. CEC 1223: Admission of Coconspirator (similar to FRE 801(d)(2)(E))
1. Evidence of a statement offered against a party is not made inadmissible by the hearsay rule if: 
a. (a) The statement was made by the declarant while participating in a conspiracy to commit a crime or civil wrong and in furtherance of the objective of that conspiracy; 
b. (b) the statement was made prior to or during the time that the party was participating in that conspiracy; AND

c. (c) The evidence is offered either after admission of evidence sufficient to sustain a finding of the facts specified in (a) and (b) or, in the court’s discretion as to the order of proof, subject to the admission of such evidence. 
d. Need admissible evidence of the existence of the conspiracy and the persons participation and that they were a member of the conspiracy. Cannot rely on the statements to prove this. But the standard is lower = reasonable jury or juror could find. 

e. In CA statements made before an individual joined the conspiracy are admissible against him or her, same as FRE.

vi. CEC = No bootstrapping, you need evidence of the statement, but the evidence of proof is lower. Judge in CA is bound by the rules of evidence across the board
g. FRE Exemption #2 Prior Identification: 
i. FRE 801(d)(1)(C) a statement that meets the following conditions is not hearsay:
1. (1) The declarant testifies at trial; AND is subject to cross examination about a prior statement, and the statement: 
a. (C) Identifies a person as someone the declarant perceived earlier.
2. There is no requirement that the declarant testify that the identification was a true reflection of his/her opinion at the time 
3. There is no requirement that the proponent establish the identification was made at a time when the occurrence or crime was fresh in the declarant’s memory 
a. Just needs to testify that she remembers making the ID. She doesn’t need to remember who she IDs. 
4. Court treats issues of freshness and true opinion as matters affecting the weight or credibility of the prior identification – not as foundational requirements for its admission
5. ID can be made through a photograph, if declarant looks at photo and recognizes the person to make the ID. FRE does not require formal procedure for the ID. 
6. Witness cannot just describe the person. Has to literally ID them. 
h. CEC Exception #2 Prior Identification
i. CEC 1238
1. Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying and: 
a. (a) The statement is an identification of a party or another as a person who participated in a crime or other occurrence; 
b. (b) The statement was made at a time when the crime or other occurrence was fresh in the witness' memory; and 
c. (c) The evidence of the statement is offered after the witness testifies that he made the identification and that it was a true reflection of his opinion at that time.
2. Differs from FRE bc requires identification to be made a time when the crime/event was fresh in a declarant’s mind and requires the declarant testify that the identification was a true reflection of his/her opinion at the time it was made.
3. The declarant must have personal knowledge. 
i. Both FRE & CEC require a constitutionally acceptable line-up for the ID. 
G. Hearsay EXEMPTIONS/Exceptions 
H. 2 fre exemptions, 17 fre exceptions 

a. FRE EXEMPTIONS 801(d)(1) and (2) (3 Total)
i. 1) Party Admissions 
1. Basic
2. Adoptive
3. Authorized 
4. Agency
5. Coconspirator
ii. 2) Prior Identification
iii. 3) A Declarant-Witness’s Prior Inconsistent Statement (see impeachment section)
b. FRE EXCEPTIONS REGARDLESS OF WHEHTER DECLARANT IS AVAILABLE AS A WITNESS: 803 – (12)
i. 1) Present Sense Impression, 

ii. 2) Excited Utterance, 
iii. 3) Then-Existing Mental, Emotional, or Physical Condition, 

iv. 4) Statements for purposes of medical diagnosis or treatment, 

v. 5) Recorded Recollection, 
vi. 6) Records of Regularly Conducted Activity (Business Records Exception), 
vii. 7) Absence of a Record of a Regularly Conducted Activity, 
viii. 8) Public Records, 
ix. 9) Absence of a Public Record, 

x. 15) Records of religious organizations,
xi. 16) Statements in Ancient Documents, 

xii. 17) Residual Exception 

c. FRE EXCEPTIONS WHERE DECLARANT MUST BE UNAVAILABLE AS A WITNESS: 804 – (5)
i. 10) Former Testimony
ii. 11) Dying Declaration
iii. 12) Statement Against Interest
iv. 13) Forfeiture by Wrongdoing

v. 14) Family History 
I. 18 cec exceptions 
a. EXCEPTIONS REGARDLESS OF WHETHER DECLARANT IS AVAILABLE

i. 1) Party Admissions 
1. Basic Party Admission 
2. Adoptive Admission
3. Authorized Admissions
4. Statement of a Coconspirator 
ii. 2) Prior Identification, 
iii. 3) Spontaneous Statement, 
iv. 4) Contemporaneous Statement, 
v. 6) Statement of declarant’s then existing mental or physical state, 
vi. 8) Business Records, 
vii. 9) Evidence of the Absence from the Records of a Business
viii. 10) Record by a Public Employee, 
ix. 11) Statement of Absence of a Public Record, Exception  #17 Church Records Concerning family history, #18 Recitals in Ancient Writings.
b. EXCEPTIONS WHERE DECLARANT MUST BE UNAVAILABLE AS A WITNESS
i. 5) Treat of Infliction of Injury 
ii. 7) Statement of Declarant’s Previously Existing Mental or Physical State 
iii. 12) Former Testimony 
iv. 13) Dying Declaration 
v. 14) Declarations Against Interest
vi. 15) Unavailable Declarant 
vii. 16) Statement concerning declarant's own family history 
J. HEARSAY EXCEPTIONS IN DETAIL

a. If an out of court statement meets the requirements of one exception but fails under another it will generally still be admissible. 

b. Exceptions under FRE & CEC are hearsay, but ARE admissible. 
c. FRE Exceptions Regardless of whether the Declarant is Available as a Witness: 803. 
i. FRE 803 (1) Exception #1 Present Sense Impression
1. The following is NOT excluded by the rule against hearsay regardless of whether the declarant is available as a witness:
a. A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.

2. Bootstrapping will be sufficient for the judge to say this is a present sense exception
3. Needs to be during the event or a few seconds after.
4. If declarant is speaking rationally, and there is reflection involved present sense impression doesn’t apply.
ii. FRE 803 (2) Exception #2 Excited Utterance
1. The following is NOT excluded by the rule against hearsay regardless of whether the declarant is available as a witness:
a. A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused. 

2. Bootstrapping will be sufficient for the judge to say this is a present sense exception
3. Look at every circumstance - if person responds to a question, generally not an excited utterance b/c if I can answer the question logically, I’m thinking & it’s not a reactive stmt
4. Person can respond calmly and it’s still an excited utterance – need an element of irrationality/excitement involved 

5. Has to be more likely than not it was an excited utterance. If judge cannot decide whether it’s true then the proponent has not carried its burden of proof and statement is inadmissible.

d. CEC Exception #3.  Spontaneous Statement 
i. CEC 1240 (similar to FRE Excited Utterance)

1. Evidence of statement is not made inadmissible by the hearsay rule if the statement: 
a. Purports to narrate, describe, or explain an act, condition, or event perceived by the declarant; AND
b. Was made spontaneously while the declarant was under the stress of excitement caused by such perception. 
2. Judge cannot boot strap. Have to have admissible evidence of the exciting event. Cannot rely on the stmt itself. Need admissible evidence of the person’s excitement and the exciting event. Cannot just say the statement shows it was an exciting event, like you can in federal
e. CEC Exception #4 Contemporaneous Statement 
i. CEC 1241

1. Evidence of a statement is not made inadmissible by the hearsay rule if the statement: 

a. Is offered to explain, qualify, or make understandable the conduct of the declarant; AND

b. Was made while the declarant was engaged in such conduct. 

ii. Only admissible if offered to prove the conduct of the declarant not to prove what happened
iii. No present sense exception under CEC. 

f. CEC Exception #5 Threat of Infliction of Injury 
i. CEC 1370 (The O.J. Exception) 
1. Evidence of a statement by a declarant is not made inadmissible by the hearsay rule if all of the following conditions are met:
a. The statement purports to narrate, describe, or explain the infliction or threat of physical injury upon the declarant 

b. The declarant is unavailable as a witness pursuant to Section 240 

c. The statement was made at or near the time of the infliction or threat of physical injury. Evidence of statements made more than five years before the filing of the current action or proceeding shall be inadmissible under this section. 

d. The statement was made under circumstances that would indicate its trustworthiness. 

g. FRE 803(3) (Regardless of whether declarant is available as a witness) Exception #3 Then-Existing Mental, Emotional, or Physical Condition.
i. The following are not excluded by the hearsay rule, even though the declarant is available as a witness: 
1. A statement of the declarant’s then existing state of mind, emotion sensation, or physical condition (such as intent, plan, motive design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification or terms of the declarant’s will. 

ii. If the statement shows the person state of mind directly, but it is about their current state of mind it will be admitted under the state of mind exception. If it is indirect evidence of their state of mind than it is not hearsay
iii. When you state an intention to do something, you can then use the persons statement as evidence to show that he or she acted in accordance with that intention. Bc an intention is a state of mind. So falls under exception, but is still hearsay.
iv. Then-existing = the moment they made the statement. 
v. State of mind exception does not cover statements of state of mind that reference something from the past. Covers only forward looking statements.
h. CEC Exception #6 Statement of Declarant’s then existing mental or physical state
i. CEC 1250 
1. a) Subject to Section 1252 (evi inadmissible if lacks trustworthiness), evidence of a statement of the declarant's then existing state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) is not made inadmissible by the hearsay rule when:
a. The evidence is offered to prove the declarant's state of mind, emotion, or physical sensation at that time or at any other time when it is itself an issue in the action; or
b. The evidence is offered to prove or explain acts or conduct of the declarant.
2. This section does not make admissible evidence of a statement of memory or belief to prove the fact remembered or believed.
i. CEC Exception #7 Statement of Declarant’s Previously Existing Mental or Physical State
i. CEC 1251 
1. Subject to Section 1252, evidence of a statement of the declarant's state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) at a time prior to the statement is not made inadmissible by the hearsay rule if:
a. The declarant is unavailable as a witness; and
b. The evidence is offered to prove such prior state of mind, emotion, or physical sensation when it is itself an issue in the action and the evidence is not offered to prove any fact other than such state of mind, emotion, or physical sensation.
2. Prior state of mind = “I felt happy last week.” 
j. Hillmon Case: “I’m going to the Dodgers game Friday w/ Paul” Want to use statement as evidence that tends to put Paul at the game. 

i. Hillmon doctrine exception: a statement of the declarant’s then existing state of mind in the form of an intention to do something in the future.
ii. CA Supreme court says you can use a declarant’s statement to place the declarant somewhere as well as the other person. 

iii. Federal rules: Can use the statement to put the declarant at the stadium, but not Paul. Only admissible to the extent that the conduct of the declarant is relevant. 

iv. Court said reasoning in Hillmon only works if you are looking forward. An intent to do something in the future as distinguished from a fact in the past. The Shepard case is a limitation on the Hillmon Doctrine

k. FRE 803(4) (Regardless of whether the declarant is available as a witness) Exception #4 Statements for purposes of medical diagnosis or treatment
i. The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness: 
1. A statement that 
a. is made for – and is reasonably pertinent to – medical diagnosis or treatment; AND
b. describes medical history; past or present symptoms or sensations; or their general cause. 
ii. Can admit present symptom statements and prior symptom statements. 
iii. Also applies where an individual is seeking help in almost any type of situation such as where someone tells a bystander his arm hurts and he needs help. 
iv. Applies to statements of people seeking medical treatment not those giving medical treatment
v. CEC no version/exception for this. 
l. FRE 803(5) (Regardless of whether the declarant is available as a witness) Exception #5 Recorded Recollection
i. The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness 
1. A record that: 
a. Is on a matter the witness once knew about but now cannot recall well enough to testify fully and accurately;
b. Was made or adopted by the witness when the matter was fresh in the witness’s memory; AND 
c. Accurately reflects with witness’s knowledge
2. If admitted, the record may be read into evidence but may be received as an exhibit only if offered by and adverse party. 
a. If not admitted by the adverse party, it will just be read to the jury as if the witness was testifying.
ii. This exception to the hearsay rule applies after an attempt to refresh the witness’s memory has failed. 
m. FRE – Refreshing a Witness’s Recollection:/ CEC – Refreshing a Witness’s Recollection
i. Not an exception. It is the party’s right to refresh a witness’s recollection. 

ii. If you have an item that might help refresh the persons memory, you can show them. Can do/use almost anything to refresh the persons memory
1. Ex: person was listening to an opera when the murder occurred, and court said they could play the opera to help refresh the witness’s memory. 
iii. The key is that once the refreshing has occurred, the witness is supposed to be testifying based on the memory and not parroting something they were told. 
iv. Whatever is used to refresh the persons memory is not evidence, the testimony is the evidence subject to cross examination which is where I might try to impeach the person.  
v. Can refresh the memory before trial and this is common practice. 
1. If you refresh someone’s memory before trial the opposition has the opportunity to see/hear what you used to refresh the memory.
vi. If a writing is used to refresh memory, the adverse party is entitled to have it produced. 
1. FRE 612 Writings used to Refresh Memory and CEC 771 Production of Writing to Refresh Memory govern. 
n. FRE 803(6) (Regardless of Whether the declarant is available as a witness) Exception #6 Records of Regularly Conducted Activity. (Business Records Exception)
i. The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness: 
1. A record of an act, event, condition, opinion, or diagnosis if: 
a. The record was made at or near the time by – or from information transmitted by – someone with knowledge; 
b. The record was kept in the course of a regularly conducted activity of a business, organization, occupation, or calling whether or not for profit; 
c. Making the record was a regular practice of that activity; 
d. All of these conditions are shown by the testimony of the custodian or another qualified witness, or by a certification that complies with Rule 902(11) or (12) or with a statute permitting certification; and 
e. The opponent does not show that the source of the information or method or circumstances of preparation indicate a lack of trustworthiness 
ii. Can introduce the business receipts, but to convince the court to allow you to introduce it have to meet all of the foundational requirements, made in the ordinary course of businesses, made at or near the time of business etc. 
1. Have to lay the foundation to prove this is a business record. If it is not the custodian of records need to make sure you have someone who can answer all of these questions
iii. It’s the burden of the proponent to satisfy each of these elements, and once they do that’s all they have to do, and then there is a presumption of trustworthiness. Then the burden switches to the opponent to show that there is something about the record that’s not trustworthy

iv. Absent a major controversy do not have to get the actual custodian to testify if there is an affidavit or declaration from them certifying the business record. 
v. It’s the burden of the proponent to satisfy each of these elements, and once they do that’s all they have to do, and then there is a presumption of trustworthiness. Then the burden switches to the opponent to show that there is something about the record that’s not trustworthy. 

vi. Record has to be in writing. Statements in records, such as a doctor’s diagnosis, fall under this because the doctor making the diagnosis is under a business duty to be accurate. 

1. If the individual preparing the report has some potential liability, record doesn’t have the requisite reliability

2. Also where the record it is the business’s first record, have to come up with a way to convince the court it should count. 

vii. A person’s personal records, such as their checking account register would not be admissible under this exception because it is an individual’s account Would have to ask the bank for a certified record of the account by the custodian. 

viii. Opinion falls under this only in fed rules. Not in CA. 

ix. Business is defined very broadly – same under CEC 
o. CEC Exception #8 Business Records

i. CEC 1270 
1. As used in this article, “a business” includes every kind of business, governmental activity, profession, occupation, calling, or operation of institutions, whether carried on for profit or not. 
ii. CEC 1271
1. Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered to prove the act, condition, or event if:

a. The writing was made in the regular course of a business;

b. The writing was made at or near the time of the act, condition, or event;

c. The custodian or other qualified witness testifies to its identity and the mode of its preparation; AND

d. The sources of information and method and time of preparation were such as to indicate its trustworthiness.

2. Does not cover opinions or a diagnosis. However, with respect to medical diagnosis the courts have made it admissible because the diagnosis is based upon the Dr.’s observation of the condition of the patient, but a prognosis would not fall under this exception because it’s about the future. Dr.’s diagnosis is admissible as part of a business record in CA, but a prognosis is not.
p. 803(7) (Regardless of Whether the declarant is available as a witness) Exception #7 Absence of a Record of a Regularly Conducted Activity 
i. The following are not excluded by the rules against hearsay, regardless of whether the declarant is available as a witness: 
1. Evidence that a matter is not included in a record described in 803(6) Records of Regularly Conducted Activity, if: 
a. the evidence is admitted to prove that the matter did not occur or exist; 
b. a record was regularly kept for a matter of that kind; AND 
c. the opponent does not show that the possible source of the information or other circumstances indicate a lack of trustworthiness 
ii. Reporter’s transcript is admissible like a business record or a public record. 
q. CEC Exception #9 Evidence of the Absence from the Records of a Business 

i. CEC 1272
1. Evidence of the absence from the records of a business of a record of an asserted fact, condition, or event is not made inadmissible by the hearsay rule when offered to prove the nonoccurrence of the act or event, or the nonexistence of the condition, if: 
a. It was the regular course of that business to make records of all such acts, conditions, or events, at or near the time of the act, condition, or event and to preserve them; AND 
b. The sources of information and method of time and preparation of the records of that business were such that the absence of a record of an act, condition, or event is a trustworthy indication that the act or event did not occur or the condition did not exist.
r. FRE 803(8) (Regardless of Whether the declarant is available as a witness) Exception #8 Public Records 
i. The following are not excluded by the rules against hearsay, regardless of whether the declarant is available as a witness: 
1. A record or statement of a public office if: 
a. It sets out: 
i. The office’s activities; 
ii. A matter observed while under a legal duty to report, but excluding, in a criminal case, a matter observed by law-enforcement personnel; or 
iii. In a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and 
b. The opponent does not show that the source of information or other circumstances indicate a lack of trustworthiness. 
2. Public records observed by law enforcement are not admitted against the defendant in a criminal case.

a. Ex of what would not be admissible: Murder prosecution. The state offers into evidence the report of the police forensic specialist who retrieved and then tested two blood samples she found at the murder scene and a blood sample she took from Defendant after his arrest. The report describes the genetic characteristics of each sample and concludes that one crime scene sample is a match for Defendant’s blood sample.
b. As long as the person is working on behalf of a law enforcement agency the rule applies and it can’t be admitted because the D should be able to cross examine the technician or person to challenge the person bringing this info in on behalf of law enforcement
s. FRE 803(10) (Regardless of Whether the declarant is available as a witness) Exception #9 Absence of a Public Record 
i. The following are not excluded by the rules against hearsay, regardless of whether the declarant is available as a witness: 
1. Testimony – or a certification under Rule 902 – that a diligent search failed to disclose a public record or statement if: 
a. The testimony or certification is admitted to prove that
i. The record or statement does not exist; OR 
ii. A matter did not occur or exist, if a public office regularly kept a record or statement for a matter of that kind; and 
t. CEC Exception #10 Record by a Public Employee 
i. CEC 1280
1. Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if all of the following applies:
a. The writing was made by and within the scope of duty of a public employee.
b. The writing was made at or near the time of the act, condition, or event.
c. The sources of information and method and time of preparation were such as to indicate its trustworthiness.
2. CA cases say that each person in the chain has to have an official duty for the evidence to be admissible. If there is mixed information, some is based on the employee of the state, that part of the official record would be admissible, but the part where that person relies on information from a bystander would be inadmissible
3. CA explicitly says that official records are admissible against defendants in criminal proceedings as a matter of statutory law. But there is now a problem with this statute constitutionally. 

u. CEC Exception #11 Statement of Absence of a Public Record

i. Evidence of a writing made by the public employee who is the official custodian of the records in a public office, reciting diligent search and failure to find a record, is not made inadmissible by the hearsay rule when offered to prove the absence of a record in that office.
ii. Ex: Custodian prepares an affidavit saying this how they do all their recording keeping etc, and I’ve reviewed everything and there is no such record. Now it is hearsay. But this is admissible to prove the negative by using the affidavit because there is an explicit exception for this.

K. FRE Witness Unavailability Exceptions 804(b): 
a. FRE 804 (a) Criteria for Being Unavailable (foundational fact that has to be proven): 
i. A declarant is considered to be unavailable as a witness if the declarant: 

1. Is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege applies; 

2. Refuses to testify about the subject matter despite a court order to do so; 

3. Testifies to not remembering the subject matter; 

4. Cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental illness; OR

5. Is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means to procure: 

a. The declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6); OR 

b. The declarant’s attendance or testimony in the case of a hearsay exception under Rule 804(b)(2), (3), or (4). 

But this subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant as a witness in order to prevent the declarant from attending or testifying. 

ii. Cannot just say you lost the witness. Have to show you exercised reasonable diligence in keeping track of them and finding them. 

b. CEC Unavailable as a Witness 

i. CEC 240 – Same as FRE 804(a)
1. Except as otherwise provided in subdivision (b), “unavailable as a witness” means that the declarant is any of the following: 
a. Exempted or precluded on the ground of privilege from testifying concerning the matter to which his or her statement is relevant 
b. Disqualified from testifying to the matter
c. Dead or unable to attend or to testify at the hearing because of then-existing physical or mental illness or infirmity
d. Absent from the hearing and the court is unable to compel his or her attendance by its process 
e. Absent from the hearing and the proponent of his or her statement has exercised reasonable diligence but has been unable to procure his or her attendance by the court’s process 
f. Persistent in refusing to testify concerning the subject matter of the declarant’s statement despite having been found in contempt for refusal to testify 
2. A declarant is not unavailable as a witness if the exemption, preclusion, disqualification, death, inability or absence of the declarant was brought about by the procurement or wrongdoing of the proponent of his or her statement for the purpose of prevent the declarant from attending or testifying. 
c. FRE 804(b)(1) (Witness must be Unavailable) Exception #10 Former Testimony 
i. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness: 
1. Testimony that: 
a. Was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; AND
b. Is now offered against a party who had – or, in a civil case, who’s predecessor in interest had – an opportunity and similar motive to develop it by direct, cross, or redirect examination. 
ii. In a criminal prosecution it has to be offered against that exact same party from prior proceeding
iii. In civil case it can be offered against the same party from the prior proceeding or someone who is a predecessor in interest. 
1. Predecessor in interest means there some kind of legally recognized relationship. 
2. Can think of predecessor in interest as a successor in interest. There just has to be some type of legal relationship.

3. For Exam follow narrow approach of legal relationship – predecessor interest (successor in interest) 
iv. Former testimony is typically introduced by a transcript but doesn’t have to be
v. Ex: Assume a witness testified at the trial of defendant for murder, stating, “Defendant shot the victim.”  Defendant was convicted but the conviction was reversed on appeal.  Defendant is being retried, but the witness is dead.  The prosecution offers into evidence a transcript of the witness’s testimony at the first trial.
1. It is multiple (double) hearsay.  The statement of the witness clearly is being offered to prove the truth of the matter asserted.  The transcript is another level of hearsay created by the court reporter.  The transcript is probably covered by Rule 803(6) or 803(8).  The statement by the witness will, in an appropriate case, be admitted under Rule 804(b)(1).
2. Note the elements of this exception: (1) declarant is unavailable; (2) declarant testified at a prior hearing or deposition; (3) the party against whom the statement is now offered, or in a civil action, a predecessor in interest, had the opportunity to examine declarant at that prior hearing or deposition; and (4) that party also had a motive to examine declarant at that prior hearing or deposition that is similar to the motive it has at the instant proceeding.
vi. The rule only requires an “opportunity and similar motive” to develop the witness’s testimony. It does not require that the party have availed itself of that opportunity 
vii. In grand jury proceedings there is not the opportunity to cross-examine. 
d. CEC Exception #12 Former Testimony 
i. CEC 1290: (adds arbitration, FRE does not include that)
1. As used in this article, "former testimony" means testimony given under oath in:
a. Another action or in a former hearing or trial of the same action;
b. A proceeding to determine a controversy conducted by or under the supervision of an agency that has the power to determine such a controversy and is an agency of the United States or a public entity in the United States;
c. A deposition taken in compliance with law in another action; or
d. An arbitration proceeding if the evidence of such former testimony is a verbatim transcript thereof
ii. CEC 1291: Former Testimony offered against party to former proceeding (Same as FRE 804(b)(1) excepts applies to civil and criminal).
1. (a) Evidence of former testimony is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and:
a. The former testimony is offered against a person who offered it in evidence on his own behalf on the former occasion or against the successor in interest of such person; or
i. CEC: If offered against a party who offered it in the first proceeding, then it is admissible, even without motive or opportunity. 
b. The party against whom the former testimony is offered was a party to the action or proceeding in which the testimony was given and had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which he has at the hearing.
2. The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to:
a. Objections to the form of the question which were not made at the time the former testimony was given.
b. Objections based on competency or privilege which did not exist at the time the former testimony was given.
iii. CEC 1292: Former Testimony offered against person NOT a party to former proceeding 
1. Evidence of former testimony is not made inadmissible by the hearsay rule if:
a. The declarant is unavailable as a witness;
b. The former testimony is offered in a civil action; and
c. The issue is such that the party to the action or proceeding in which the former testimony was given had the right and opportunity to cross-examine the declarant with an interest and motive similar to that which the party against whom the testimony is offered has at the hearing.
2. The admissibility of former testimony under this section is subject to the same limitations and objections as though the declarant were testifying at the hearing, except that former testimony offered under this section is not subject to objections based on competency or privilege which did not exist at the time the former testimony was given.
3. In a civil action the only thing that is required is that the party to the previous proceeding had the right and opportunity to cross-examine and had a motive similar to that of the party in the present proceeding. 
4. CEC = There only has to be motive and opportunity there is no requirement for a legal relationship between the party in trial 1 and the party in trial 2.
e. FRE 804(b)(2) (Witness must be Unavailable) Exception #11 Dying Declaration
i. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness: 
1. Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death. 
ii. Ex: “I’ll be at peace soon” suggests a person thinks it’s about to happen. On exam look for something like this where it is clear the person REALLY expects to die. 
iii. Civil case: declarant while believing his death imminent, made the statement, still admissible even if doesn’t die as long as the person is unavailable 
1. The fact that the person dies later does not mean it is not admissible by a dying declaration so long as the person really believed they were under sense of impending death
iv. Crim case: person has to die. Can only introduce it in a prosecution for homicide. 
v. Need to have something that indicates the person is about to die when they make the statement. Judge can make this determination based solely on the statement. 
f. CEC 1242 Exception #13 Dying Declaration 
i. Evidence of a statement made by a dying person respecting the cause and circumstances of his death is not made inadmissible by the hearsay rule if the statement was made upon his personal knowledge and under a sense of immediately impending death. 
ii. In civil or criminal case the person has to die for this to be admissible; Differs from FRE person only has to die in criminal under FRE.
iii. Judge typically cannot just use stmt without more but can admit it under the state of mind exception. Can’t use stmt unless it can be qualified under some exception. 
g. FRE 804(b)(3) (Declarant must be unavailable) Exception #12 Statement Against Interest: 
i. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness: 

1. A statement that:
a. A reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; AND

b. Is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability. 

i. Need supporting corroborating circumstances no matter who offers it 
ii. Ex: Bob Marley hypo: D is accused of murdering the sheriff. But D wants to introduce BM’s stmt as tending to show D did not commit the murder. 
1. Stmt is reliable because you wouldn’t say something that was against your own interest unless it was true. 
iii. 4 Penal interests: pecuniary, proprietary, civil, or criminal liability

iv. If the declarant is looking for leniency, it likely isn’t a declaration against interest. Have to ask whether a reasonable person in that individual’s position would have made the stmt
v. If a statement is made before someone realizes it goes against their interest than this exception does not apply. 

vi. Never invoke this exception, if this person makes a stmt against themselves it is admissible as a party admission, and thus this exception is unnecessary
1. Party Admissions: only limitation is that the stmt of a party is admissible only when offered against the party. (does not require personal knowledge)
vii. Declarations against interest must be against the interest of the declarant when made, need not be made by a party, and the declarant must be unavailable at the time her statement is introduced into evidence. The stmt is objectionable under Rule 602 if the declarant lacks personal knowledge of the facts contained in her stmt. The declaration against interest exception to the hearsay rule is designed to permit the use of out-of-court stmts only if they were against the interest of the declarant
h. CEC 1230 Exception #14 Declarations Against Interest
i. Evidence of a statement by a declarant having sufficient knowledge of the subject is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and the statement, when made, was so far contrary to the declarant's pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule, or social disgrace in the community, that a reasonable man in his position would not have made the statement unless he believed it to be true.
ii. CEC adds 5th penal interest – the risk of making a person the object of hatred ridicule or social disgrace in the community.  

i. FRE 804(b)(6) (Declarant must be unvailable) Exception #13 Forfeiture by Wrongdoing 
i. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness: 

1. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness. 

ii. Hearsay rule shouldn’t be abused by someone who procures the absence of the declarant. Don’t have to kill the declarant; it can be as simple as making sure the declarant disappears when the trial comes up or convincing the declarant to claim a privilege. If you can show the individual is the one who secured the declarant’s unavailability, then they can’t argue the declarant is unavailable
j. CEC 1350 Exception #15 Unavailable Declarant;
i. Differs from FRE 804(b)(6) Forfeiture by Wrongdoing. Much Narrower. 

ii. In a criminal proceeding charging a serious felony, evidence of a statement made by a declarant is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness, and all of the following are true:
1. Clear and convincing evidence that the party who the statement is being offered against caused the declarant to become unavailable for the purpose of prevent arrest or prosecution and the unavailability is the result of homicide of kidnapping of the declarant. 

2. There is no evidence the party offering the statement caused the declarant to become unavailable 

3. The statement was memorialized in a tape recording or statement taken by law enforcement and signed by declarant with notary before kidnapping or death.  
4. Statement is trustworthy and relevant to the issues being tried

5. Statement is corroborated by other evidence. 

6. Prosecution has to serve D written notice 10 days prior to trial, in which they plan to use this type of evidence.  
7. If statement is offered during trial court’s determination must be out of the presence of the jury. 

k. FRE (804)(b)(4) Miscellaneous Exceptions (declarant must be unavailable) #14 Family History: 
i. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness: 

1. A statement about: 
a. the declarant’s own birth, adoption, legitimacy, ancestry, marriage, divorce, relationship by blood, adoption, or marriage, or similar facts of personal or family history, even though the declarant had no way of acquiring personal knowledge about that fact; OR 
b. another person concerning any of these facts, as well as death, if the declarant was related to the person by blood, adoption or marriage or was so intimately associated with the person’s family that the declarant’s info is likely to be accurate. 
2. you can testify to your family history; family history can be proved by documents (i.e., birth certificates). It’s hearsay, but it’s admissible.  
l. CEC 1310 Exception #16 Statement concerning declarant's own family history
i. (a) Subject to subdivision (b), evidence of a statement by a declarant who is unavailable as a witness concerning his own birth, marriage, divorce, a parent and child relationship, relationship by blood or marriage, race, ancestry, or other similar fact of his family history is not made inadmissible by the hearsay rule, even though the declarant had no means of acquiring personal knowledge of the matter declared.
ii. (b) Evidence of a statement is inadmissible under this section if the statement was made under circumstances such as to indicate its lack of trustworthiness.
m. FRE 803(11) (Regardless of Declarant Availability) Exception # 15 Records of religious organizations
i. The following are not excluded by the hearsay rule, even though the declarant is available as a witness:
1. Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization.
n. CEC 1315 Exception #17 Church Records Concerning family history 
i. Evidence of a statement concerning a person's birth, marriage, divorce, death, parent and child relationship, race, ancestry, relationship by blood or marriage, or other similar fact of family history which is contained in a writing made as a record of a church, religious denomination, or religious society is not made inadmissible by the hearsay rule if:
1. (a) The statement is contained in a writing made as a record of an act, condition, or event that would be admissible as evidence of such act, condition, or event under Section 1271; and
2. (b) The statement is of a kind customarily recorded in connection with the act, condition, or event recorded in the writing.
o. FRE 803 (16) Documents (Regardless of Declarant availability) Exception #16 Statements in Ancient Documents
i. The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

1. Statements in a document in existence 20 years or more the authenticity of which is established. 

p. CEC 1331 Exception #18 Recitals in Ancient Writings
i. Evidence of a statement is not made inadmissible by the hearsay rule if the statement is contained in a writing more than 30 years old and the statement has sine been generally acted upon as true by persons having interest in the matter. 
q. FRE 807. #17 Residual Exception (No requirement of Unavailability): 

i. A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that 

1. (A) the statement is offered as evidence of a material fact; 

2. (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and 

3. (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. 
ii. The statement is admissible only if, before the trial or hearing, the proponent gives an adverse party reasonable notice of the intent to offer the statement and its particulars, including the declarant’s name and address, so that the party has a fair opportunity to meet it.
iii. This catch-all given to the judiciary to determine whether hearsay that doesn’t fall w/in any exception is nevertheless admissible. It has to be the case that more reliable evidence isn’t available to introduce the hearsay. 

iv. Near miss problem: what happens when something would otherwise be admissible under an exception, but one or more of the foundational elements is missing?

1. For this class & on the exam, a near miss is NOT an exception under the residual exception rule. If any of the foundational requirements are missing, it’s NOT admissible, even if it seems otherwise reliable. 

v. Residual exception statute requires notice: advocates are supposed to give notice in advance of trial regarding residual exception evidence. Notice given a day before trial is sufficient if the opponent has adequate time to respond - contradictory to what the legislature intended. On exam, there should be more notice as required by the law.
vi. CEC does NOT have a residual exception equivalent
L. HEARSAY AND THE CONSTITUTION 

a. If a constitutional right is violated by evidence, then the evidence is not admissible. 

b. Balancing test always up to the judge’s discretion 
c. Testimonial hearsay offered against a criminal D is admissible only if:
i. The declarant testifies at the trial; OR 
ii. The declarant is unavailable, and the D had a prior opportunity to cross-examine the declarant 
d. Testimonial hearsay = at a minimum prior testimony at a preliminary hearing before a grand jury or at a formal hearing; and to police interrogatories. 
i. Now even if hearsay fits w/in exceptions that admit “testimonial” statements, it will not be admissible against a criminal defendant unless the declarant testifies at the trial, or, if the declarant does not testify, she is unavailable to testify, and the defendant had a prior opportunity for cross-examination. This will certainly mean that grand jury testimony of a person who does not testify at trial will no longer be admissible against a criminal defendant because such statements are not subject to cross-examination. For the same reason, statements of individuals other than the criminal defendant, made during police interrogation, will not be admissible against the defendant. 
e. Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that there is no such on-going emergency and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.  
i. Statements nontestimonial when the “circumstances objectively indicate that the primary purpose of the interrogation is to enable the police to meet an ongoing emergency.” 
ii. They are testimonial when “the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.” 
f. Key is whether the declarant was acting in a manner similar to a trial witness. 
i. The more formal the question, the more likely the declarant’s statements are testimonial. 
g. The rule of forfeiture by wrong doing extinguishes the confrontational clause claims on essentially equitable grounds. 
i. Only applies where there is a showing that the D engaged in conduct designed to prevent the declarant form testifying. 

h. To analyze: When dealing with a criminal D, 

i. First analyze if the evidence fits within a hearsay exception. If it does not, not admissible no need for confrontation clause analysis. 

ii. If an exception applies, then go through the analysis of whether the statement is testimonial or not. 

i. If the child is very young can their stmts ever be testimonial? Where police ask leading questions to interrogate then yes. However, if the child is speaking to a teacher or an administrator it is much more difficult to say that is testimonial. 

i. It is not required that the declarant know that his stmts are testimonial

j. Supreme Court: states can have their own rules of evidence but if they violate the Ds right to present evidence on his or her behalf i.e., Due process, the evidence rules have to give way. Need to look at whether the evidence is highly probative and reliable – but this not per se court will do this case by case. 
M. Evidence of Character, uncharged misconduct, and similar events

N. character evidence
a. Character evidence means = I’m showing something about the character of the individual. 

b. Character evidence is almost always inadmissible as tending to prove that someone did something in a civil case. – Problem is that this type of evidence is almost too relevant as jury will heavily focus on it. 

c. Is evidence from others about reputation hearsay? Yep because the inference he wants everyone to draw about him depends on the truthfulness of the out of court stmt.] 

i. You can now testify in the form of reputation these situations, via exception.
ii. For reputation evidence need to lay foundation that person testifying about the reputation knows enough to testify as to that. 
d. FRE – Unless character is a specifically claim of the defense, general rule is that it is not permissible to prove someone acted in conformity with his or her character in a civil case. In a criminal case, prosecution cannot put D’s character on trial in their case in chief, but D can introduce evidence about his character and Victim’s character and then Prosecution can respond with evidence about character of the defendant and/or the victim. 

e. CEC – Same in civil in general, but D can still open it up for character evidence. But if we are talking about evidence regarding the victim CA allows all 3 types of evidence. CA does not allow evidence of specific instances on cross examination unless cross examining the witness????
f. Character evidence can be used in 3 types of ways:

i. Character is in issue i.e. where character is an essential element of a claim or a defense

1. So for negligent hire, the character of the driver is an essential element of the Plaintiff’s claim. 

2. When character is in issue all three forms of character evidence may be introduced

ii. Circumstantial character evidence – evidence of character to prove conduct
1. Classic language “evidence of a person’s character or character traits not admissible to prove that on a particular occasion the person acted in accordance with the character…” FRE 404(a)(1)

2. From hypo arguing driver got high before therefore he was high on this occasion. Law really restricts this use. 

3. The law really restricts this type of evidence. Generally speaking, character evidence may not be used to prove a specific action or actions, but this is subject to exceptions. 

4. Under FRE, where this type of evidence is admissible you may use reputation or opinion evidence and you may not use evidence of specific acts. 

5. The rules were specifically amended to make it clear that circumstantial character evidence is only admissible in a criminal prosecution. General rule is no not in a civil case

iii. Impeach a witness for his or character for being untruthful
1. As tending to impeach or rehabilitate a witness. 
g. FRE 404 (a) Character Evidence
i. (1) Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.
ii. (2) Exceptions for a Defendant or Victim in a Criminal Case: 
1. (A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it. 
2. (B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted the prosecutor may: 

a. Offer evidence to rebut it; and 

b. Offer evidence of the defendant’s same trait; and 

i. In a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor. 

iii. The rule in the criminal situation allows for:
1. The prosecution as a general matter cannot put on evidence of the D’s character as part of its case in chief. Same in CEC 
2. If D does not offer evidence regarding his or her character, then prosecution still cannot offer it, unless D offers evidence of V’s character trait then prosecution can offer evidence of D’s same trait. 
3. D is given the option of introducing evidence about his or her character, and once they do the prosecution can use character evidence to rebut that, or to attack it with other character evidence. 

h. Three forms of character evidence: 
i. Reputation – “everyone in town knows he is a reckless driver.” 
ii. Opinion – “I would not trust him as far as I could throw him.”
iii. Evidence of specific acts demonstrating character – i.e. “he twerked with his mistress in a box over his wife’s box at the opera.”
i. FRE it is generally reputation or opinion evidence only that can be introduced when character evidence is admissible
j. FRE 405 Methods of Proving Character 

i. (a) By Reputation or Opinion. When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by testimony in the form of an opinion. On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.  

1. Court retains the authority under 403 to sustain an objection that the probative value of the evidence is substantially outweighed by the danger of unfair prejudice.
2. Michelson tells us that there has to be some factual basis for the questioning.

3. Can ask questions in the form of “Did you know?”

4. Reputation exception: evidence or reputation is technically hearsay because it was has been heard around town about the person but it is admissible for character evidence purposes. 
ii. (b) By Specific Instances of Conduct. 

1. When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct. 

k. CEC Character Evidence

i. CA only allows the question “have you heard?” They do not allow under the basis as of “did you know?”
ii. 1100. Manner of proof of character 

1. Except as otherwise provided by statute, any otherwise admissible evidence (including evidence in the form or an opinion, evidence of reputation, and evidence of specific instances of such person’s conduct) is admissible to prove a person’s character or a trait of his character. 

a. Broader than FRE 405.

iii. 1101. Evidence of Character to Prove Conduct (Circumstantial Character Evidence).

1. (a) Except as provided in this section and in Sections 1102, 1103, 1108, and 1109, evidence of a person’s character or a trait of his or her character (whether in the form of an opinion, evidence of reputation, or evidence of specific instances of his/her conduct) is inadmissible when offered to prove his or conduct on a specific occasion.
iv. 1102. Opinion and Reputation evidence of character of criminal defendant to prove conduct. 

1. In a criminal action, evidence of the defendant’s character or a trait of his character in the form of an opinion or evidence of his reputation is not made inadmissible by section 1101 if such evidence is: 

a. Offered by the D to prove his conduct in conformity with such character or trait of character 

b. Offered by the prosecution to rebut evidence adduce by the defendant under subdivision (a). 

v. 1103. Evidence of character of victim of crime 

1. (a) in a criminal action, evidence of the character or a trait of character (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the D is being prosecuted is not made inadmissible by section 1101 if the evidence is: 

a. (1) Offered by the defendant to prove conduct of the victim in conformity with the character or trait of character 

b. (2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1). 

2. (b) In a criminal action, evidence of the defendant’s character for violence or trait of character for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) is not made inadmissible by Section 1101 if the evidence is offered by the prosecution to prove the conduct of the D in conformity with the character or trait of character and is offered after evidence that the victim had a character for violence or a trait of character tending to show violence has been adduced by the defendant under paragraph (1) of subdivision (a). 

a. Can only offer evidence about the person’s character for violence
vi. 1104 Character trait for care or skill 
1. Except as provided in sections 1102 and 1103, evidence of a trait of a person’s character with respect to care or skill is inadmissible to prove the quality of his conduct on a specified occasion. 

l. Habit: (Another subsection of character evidence)
i. FRE 406 Habit; Routine Practice
1. Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eye witness. 
ii. Habit does not convey moral or ethical judgment about a person. 
iii. The key to admissibility is the existence of evidence supporting a conclusion of the virtually invariable conduct of the person – repeated specific response to a specific stimulus. 

1. Want specific response to specific set of circumstances.  
iv. Habit is treated different than character because it is something almost automatic that someone does all the time. 

1. Character is a generalized statement such as, “he’s always careful,” which is inadmissible. 

v. CEC 1105. Habit or custom to prove specific behavior
1. Any otherwise admissible evidence of habit or custom is admissible to prove conduct on a specified occasion in conformity with the habit or custom.

vi. CEC and FRE make habit freely admissible as long as its relevant. For both civil and criminal cases.

vii. Both people and organizations can qualify under this rule. 
m. Sexual History, Rape Shield Provisions 

i. Sexual misconduct character evidence rules – These rules do not override the hearsay rules, under both CEC and FRE. Have to have admissible evidence of prior instances, such as woman who previously assaulted testifying
ii. General character evidence rule do not apply. 

iii. FRE 413 Sexual History (Criminal) (Rule 414 applies these same standards to child molestation prosecutions)

1. (a) Permitted Uses. In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault. The evidence may be considered on the matter to which it is relevant 
a. Even if D was acquitted in a prior case, doesn’t matter, the evidence can still be introduced. Goes to its probative value, but if there is a danger of unfair prejudice the balance may tip. 
b. Standard for admission is preponderance of the evidence. As long as the judge finds there is enough evidence to reasonably conclude that the prior act occurred, she can admit it. 
i. When a D is charged with sexual assault cases of child molestation can be admitted, but not the other way around. Cannot always introduce evidence of sexual assault in child molestation cases. 
c. Limited to evidence of specific instances
2. (b) Disclosure to the Defendant. If the prosecutor intends to offer this evidence, the prosecutor must disclose it to the defendant, including witnesses’ statements or a summary of the expected testimony. The prosecutor must do so at least 15 days before trial or at a later time that the court allows for good cause. 
3. (c) Effect on Other rules. This rule does not limit the admission or consideration of evidence under any other rule. 
4. (d) Definition of Sexual Assault – defined very broadly. Sexual assault means a crime involving: 
a. Any conduct prohibited by statute
b. Contact, without consent, between any part of the D’s body – or an object and another person’s genitals or anus; 
c. Contact, without consent between the defendant’s genitals or anus and any part of another person’s body. 
iv. FRE Rule 415 Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation

1. (a) Permitted uses. In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or child molestation. The evidence may be considered as provided in Rules 413 and 414.
2. (b) Disclosure to the Opponent. If a party intends to offer this evidence, the party must disclose it to the party against whom it will be offered, including witnesses’ statements or a summary of the expected testimony. The party must do so at least 15 days before trial or at a later time that the court allows for good cause.

3. (c) Effect on Other Rules. This rule does not limit the admission or consideration of evidence under any other rule.

v. CEC – Sexual History 

1. 1108 – Sexual Assault 
a. In a criminal action in which the defendant is accused of a sexual offense, evidence of the defendant's commission of another sexual offense or offenses is not made inadmissible by Section 1101, if the evidence is not inadmissible pursuant to Section 352.
i. limited to evidence of specific instances and limited to criminal cases. 
b. In an action in which evidence is to be offered under this section, the people shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered in compliance with the provisions of Section 1054.7 of the Penal Code.

c. This section shall not be construed to limit the admission or consideration of evidence under any other section of this code.

d. Subsection d defines “sexual offense” broadly.

e. Similar to FRE. Admissible unless fails under balancing test. Prosecution has to give the defendant notice in advance. 

2. 1109 – Domestic Violence
a. 1109 – domestic violence. Same type of reasoning as 1108. When someone is charged criminally with domestic violence, evidence of his commission of other acts of domestic violence are not made inadmissible. There are also provisions for elder abuse and child abuse
vi. FRE 412 Sex-Offense Cases: Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition (Rape Shield)
vii. Basic principle: The D cannot introduce evidence about the victim’s character as tending to prove consent.

1.  (a) Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual misconduct:

a. evidence offered to prove that a victim engaged in other sexual behavior; OR

b. evidence offered to prove a victim’s sexual predisposition.

2. (b) Exceptions.
a. (1) Criminal Cases. The court may admit the following evidence in a criminal case: 
i. (A) evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence;

ii. (B) evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; AND

1. Prior sexual conduct with defendant is generally going to be admissible as tending to prove consent bc falls under 412 exception unless the circumstances indicate probative value is outweighed by unfair prejudice
iii. (C) evidence whose exclusion would violate the defendant’s constitutional rights.

b. (2) Civil Cases. In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy
3. (c) Procedure to Determine Admissibility.
a. (1) Motion. If a party intends to offer evidence under Rule 412(b), the party must:

i. (A) file a motion that specifically describes the evidence and states the purpose for which it is to be offered;

ii. (B) do so at least 14 days before trial unless the court, for good cause, sets a different time;

iii. (C) serve the motion on all parties; and

iv. (D) notify the victim or, when appropriate, the victim’s guardian or representative.
b. (2) Hearing. Before admitting evidence under this rule, the court must conduct an in camera hearing and give the victim and parties a right to attend and be heard. Unless the court orders otherwise, the motion, related materials, and the record of the hearing must be and remain sealed.

viii. CEC Rape Shield 

1. 1103 Evidence of character of victim of crime

a. (c) (1) Notwithstanding any other provision of this code to the contrary, and except as provided in this subdivision, opinion evidence, reputation evidence, and evidence of specific instances of the complaining witness' sexual conduct, or any of that evidence, is not admissible by the defendant in order to prove consent by the complaining witness.

b. (3) Paragraph (1) shall not be applicable to evidence of the complaining witness' sexual conduct with the defendant.

c. (5) Nothing in this subdivision shall be construed to make inadmissible any evidence offered to attack the credibility of the complaining witness as provided in Section 782.

d. (6) As used in this section, "complaining witness" means the alleged victim of the crime charged, the prosecution of which is subject to this subdivision
2. 1106. Specific instances of P’s sexual conduct in civil action alleging sexual harassment.
a. (a) In any civil action alleging conduct which constitutes sexual harassment, sexual assault, or sexual battery, opinion evidence, reputation evidence, and evidence of specific instances of plaintiff's sexual conduct, or any of such evidence, is not admissible by the defendant in order to prove consent by the plaintiff or the absence of injury to the plaintiff, unless the injury alleged by the plaintiff is in the nature of loss of consortium
b. (b) Subdivision (a) shall not be applicable to evidence of the plaintiff's sexual conduct with the alleged perpetrator.

c. (d) Nothing in this section shall be construed to make inadmissible any evidence offered to attack the credibility of the plaintiff as provided in Section 783

n. Other Acts Evidence, uncharged misconduct, and similar events. 
i. The evidence does NOT have to be a crime or a bad act. ANY type of other act, if it’s relevant to prove a permissible purpose, it is admissible evidence
ii. Whenever a party offers uncharged misconduct evidence, the proponent must specify not only the general theory, but the ultimate purpose for which the evidence is offered. Only after the party has revealed both matters may the court properly determine the admissibility of the evidence. 

1. Judge needs to make sure that whatever the proponent says the other usage is (the non-character usage), is really relevant in the case. Proponent needs to come up with argument that is non-circumstantial character evidence. This is a relevance inquiry
2. After step one need to ask: Is there enough evidence to allow the evidence of the “other act” in? Is there enough evidence for the court to allow the jury to hear the “other act” evidence?
3. If there is enough evidence, is there a danger of unfair prejudice? 
iii. The prosecutor can offer this type of evidence as part of her case in chief. Can be offered at any time for any purpose so long as proper purpose.
iv. Admission of this type of evi is either by preponderance or a jury could reasonably find.
v. In the rule 404(b) context, similar act/other act evidence is relevant only if the jury can reasonably conclude that the act occurred, and that the defendant was the actor. (Huddleston approach)
1. They are questions of relevance condition on a fact and are dealt with under FRE 104(b) 
vi. CA differs: the judge should find by the preponderance of the evidence that the other act occurred, not that jury could reasonably find that the other act occurs. But there are CA cases that go with the Huddleston approach. 
vii. FRE 404(b) Crimes, Wrongs, or Other acts 

1. Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character in order to show that on a particular occasion the person acted in accordance with the character.

a. If offered properly, it IS admissible when used to prove something besides character, such as motive, opportunity, intent, preparation, plan, knowledge, identity, etc. (something other than character). As long as the purpose is not circumstantial character evidence, it can be introduced. List is only illustrative; if you can find another non-character purpose, evidence is admissible. This evidence is admissible under either civil or criminal cases. The other acts don’t have to be the D’s acts
2. Permitted Uses; Notice in a Criminal Case. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a defendant in a criminal case, the prosecutor must:

a. (A) provide reasonable notice of the general nature of any such evidence that the prosecutor intends to offer at trial; and

b. (B) do so before trial — or during trial if the court, for good cause, excuses lack of pretrial notice.

viii. CEC 1101 (b)

1. Nothing in this section prohibits the admission of evidence that a person committed a crime, civil wrong, or other act when relevant to prove some fact (such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, or whether a defendant in a prosecution for an unlawful sexual act or attempted unlawful sexual act did not reasonably and in good faith believe that the victim consented) other than his or her disposition to commit such an act.

2. Virtually the same as FRE
ix. Need to establish the non-character usage of the evidence. Court needs to determine if the probative value outweighs the unfair prejudice.
x. Modus Operandi: Identity is at issue; evidence tends to identify the person as the perpetrator. If it’s sufficiently unique to the person, 1 instance is enough to adequately identify the person; don’t need multiple instances if it’s sufficiently unique to the identity of the person. 
1. Using the evidence as tending to identify the person as the person who did the act. 

2. The more time that passes, the less value the evidence has b/c of chance or potential copycats. 
3. This type of evidence can be offered during a prosecution’s case in chief. 
xi. Doctrine of chances: dressed-up circumstantial character evidence. Don’t mention this on the exam & if you see doctrine of chances on the exam, it’s WRONG b/c it’s basically just character evidence. Rather, a proper use of the idea is that repeated instances of misconduct show absence of accident. 
xii. Timing
1. Not automatically relevant; will depend on what you’re trying to show and the extent to which you can argue the inference you’re seeking is proper based on the evidence. 

2. Conduct could happen afterwards: robbing another house first before robbing the house at issue is still relevant to identify the D as the perpetrator of the robbery of the first house. 

3. Need to evaluate each case to determine if timing makes a difference. 

4. Modus operandi: the more time that passes, the weaker that argument becomes. 

5. Ex: where a D has knowledge in a subsequent circumstance that is not relevant to show she had knowledge in a prior circumstance. 
xiii. Putting it All Together: 
1. Procedure: proponent has obligation to establish relevance & proper non-circumstantial character evidence. For example, need to have identity in issue to introduce evidence to prove modus operandi.
a. Huddleston four-step inquiry for determining the admissibility of uncharged misconduct evidence. 

i. The evidence must be offered for a proper purpose 

ii. The evidence must be relevant to prove the Rule 404(b) fact in question. (relevance as proved through Rule 104(b)). 

1. Evidence will not be admissible if the fact sought to be proved with the uncharged misconduct evidence is not one of “consequence to the determination of the action.”

iii. The probative value of the evidence must not be substantially outweighed by the danger of unfair prejudice or other concerns under Rule 403. 

iv. Pursuant to Rule 105, the court must issue a limiting instruction if a party requests it to do so and may issue an instruction even in the absence of a request. 
2. How much evidence required: in CA, it is by a preponderance of the evidence in most jurisdictions whether the other act occurred. In other jurisdictions, it just has to be enough that the jury could find it occurred. 

3. Then need to ask whether the evidence is unfairly prejudicial - judge must decide and weigh probative value vs. danger of unfair prejudice. If the D raised the issue, extra weight on the side of admissibility. 
xiv. Evidence of Similar Events (another subsection of character evidence)
1. Similar happenings evidence is not evidence of propensity – the tendency of a person to act in a certain way. This type of evidence need not even be about the conduct of a person. It is morally and ethically neutral, and a single event can be a similar happening. 
2. The probative value of similar happenings evidence, and even its relevance, will depend on proof that the events took place under the same or closely similar circumstances. 
3. Just as the occurrence of other events under similar conditions is relevant and admissible to prove unreasonable danger, the absence of similar accidents under similar conditions has a tendency to prove lack of unreasonable danger.
4. Evidence that happened even after can be relevant as tending to show the existence of a dangerous condition, but if want to use it as evidence to show the D was on notice the evidence needs to be from before the incident. 
5. Judges job in this situation: 
a. Are the situations truly similar? 
b. Is there a danger of either undue prejudice or confusion of the issues? Will it distract the jury from the issues? 
6. The burden is on the proponent to show it is similar
O. Exclusion of other relevant evidence for policy reasons 

a. FRE 407 Subsequent Remedial Measures 
i. When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove: 
1. Negligence; 
2. Culpable conduct; 
3. A defect in product or its design; or
4. A need for a warning or instruction
But the court may admit this evidence for another purpose, such as impeachment or, if disputed, proving ownership control, or the feasibility of precautionary measures. 
ii. It applies only when the evidence is offered to show fault or product defect, and then, only when its relevance depends on an inference that the remedial measure stands as the actor’s implied recognition of fault or that the product is defective. 

iii. The only forbidden use of subsequent remedial measures evidence is to prove negligence, culpable conduct, or product defect through an inference that the action represents the actor’s implied recognition of responsibility. 

iv. Products liability: Ford had a 16-passenger van, that had a tendency to roll over on curves at a certain speed. Ford changed the design of the van after the accident and that evidence was inadmissible to show negligence or culpability.

v. Can admit this evidence for impeachment, or feasibility of precautionary measures. 

1. Ex: design of the air max 8 was safest possible design. Evidence is admissible if they changed the design admissible to impeach witness’s testimony or show feasibility of other measures.  
2. For feasibility looking for language such as “best possible way.” Then can admit evidence of a remedial measure. 
3. If the language is that the witness believed “the method was safe,” and they were the one who made the decision to change after, then evidence of a change could be used to impeach the witness. 
vi. Tuer Case: 

1. Not going to admit where the Dr. says we looked at the various alternatives and our policy was based on what we read from Hopkins and it was the best way to deal with the contingencies and making sure that the coagulant is not in system. Dr. is not disputing feasibility, he didn’t say it is the only way or the safest way, they are saying they balanced and weighed the risks. That is not feasibility. – Using this interpretation. How the witness describes the decision making process is going to make a huge difference. 

2. If the landlord says “Oh the stairs were perfectly safe” evidence of change in stairs will come in. But if landlord is saying “oh I didn’t change the stairs because I weighed the options and it didn’t make sense” then evidence of change in stairs after will not come in.

b. CEC 1151. Subsequent remedial conduct
i. When, after the occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.
ii. Differs from FRE 407 because does not cover defective devices.
c. Offers and Compromise
i. FRE 408 Compromise Offers and Negotiations. 

1. Prohibited Uses. Evidence of the following is not admissible – on behalf of any party – either to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement. 
a. Furnishing, promising, or offering, or accepting, promising to accept, or offering to accept – a valuable consideration in compromising or attempting to compromise the claim; AND 
b. Conduct or a statement made during compromise negotiations about the claim – expect when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority. 
2. Exceptions. The court may admit this evidence for another purpose such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
ii. Rule applies to the efforts of both the party claiming a right to relief and the party against whom the claim is made. 
iii. One or both parties must be engaged in a bona fide effort to compromise a claim that is disputed as to either validity or amount. Need a good faith effort to negotiate. Bad faith offer will not fall under the rule. 
iv. The rule applies to both completed compromises and unsuccessful efforts to compromise
v. The rule excluded both settlement demands/offers and “conduct or a statement made during compromise negotiations. This includes statement of fact, even if such statements otherwise would be admissible ad party negotiations. 
1. If it’s not a negotiation, statements made in connection with it will be admissible. If it is a negotiation, statements made in connection with it will be inadmissible.
a. Even where a party admits to liability during the course of the negotiation. 
vi. It is not a negotiation if a party is just conceding liability, or where there is no valuable consideration. Need a contemplation of mutual concession. 
vii. CEC is very Similar to FRE here 

viii. CEC 1154. Offer to discount a claim
1. Evidence that a person has accepted or offered or promised to accept a sum of money or any other thing, act, or service in satisfaction of a claim, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove the invalidity of the claim or any part of it.
ix. CEC 1152. Offers to compromise
1. (a) Evidence that a person has, in compromise or from humanitarian motives, furnished or offered or promised to furnish money or any other thing, act, or service to another who has sustained or will sustain or claims that he or she has sustained or will sustain loss or damage, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove his or her liability for the loss or damage or any part of it.
2. (c)This section does not affect the admissibility of evidence of any of the following:
a. (1) Partial satisfaction of an asserted claim or demand without questioning its validity when such evidence is offered to prove the validity of the claim.
b. (2) A debtor's payment or promise to pay all or a part of his or her preexisting debt when such evidence is offered to prove the creation of a new duty on his or her part or a revival of his or her preexisting duty.
d. Humanitarian Gestures/ Payment of Medical and Similar Expenses 
i. FRE 409.  Payment of Medical and Similar Expenses
1. Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
2. If a person makes a statement in connection with the offer to pay medical bills the statement will be admissible. But only the connecting statement it does not drag the offer in with it.

ii. CEC 1160. Admissibility of expressions of sympathy or benevolence; definitions
1. (a) The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a person involved in an accident and made to that person or to the family of that person shall be inadmissible as evidence of an admission of liability in a civil action. A statement of fault, however, which is part of, or in addition to, any of the above shall not be inadmissible pursuant to this section.
2. Differs from FRE because statements made in connection with the offer to pay medical bills are covered, except for statements of fault. 
e. Plea Evidence
i. FRE 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements 
1. Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:
a. (1) a plea of guilty which was later withdrawn;
b. (2) a plea of nolo contendere;
c. (3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or
d. (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.
2. However, such a statement is admissible:
a.  (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, OR
b. (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.
ii. If there is discussion about the plea bargain and it is not accepted it is inadmissible
iii. If a guilty plea is withdrawn it cannot be used against the D. 
iv. Nolo contendere plea = accepting plea but not admitting guilt. If a D accepts a nolo plea the government gives up the right to use the plea against the defendant I any subsequent proceeding.
v. Discussions with police are admissible has to be made with the prosecution.
vi.  CEC 1153. Offer to plead guilty or withdrawn plea of guilty by criminal defendant
1. Evidence of a plea of guilty, later withdrawn, or of an offer to plead guilty to the crime charged or to any other crime, made by the defendant in a criminal action is inadmissible in any action or in any proceeding of any nature, including proceedings before agencies, commissions, boards, and tribunals.
2. CEC differs from FRE because applies to criminal only. There’s an exception for civil resolutions for crimes against real property.
P. Insurance: 
a. FRE 411.  Liability Insurance

i. Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.
b. CEC 1155. Liability insurance
i. Evidence that a person was, at the time a harm was suffered by another, insured wholly or partially against loss arising from liability for that harm is inadmissible to prove negligence or other wrongdoing.
Q. IMPEACHMENT/EXAMINING A WITNESS 
a. CALIFORNIA vs. FEDERAL FOR IMPEACHMENT OF WITNESSES
i. Difference: Can only ask “how you heard” NOT “did you know.” Under federal, you can ask either question to impeach a witness. 
b. FRE 611. Mode and Order of Examining Witnesses and Presenting Evidence 
i. (a) Control by the Court; Purposes. The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to: 
1. Make the procedures effective for determining the truth;
2. Avoid wasting time; AND
3. Protect witnesses from harassment or undue embarrassment
ii. (b) Scope of Cross-Examination. Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination
1. When attacking credibility of witness you can go beyond the scope of the direct examination
iii. (c) Leading Questions. Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. Ordinarily, the court should allow leading questions:

1. on cross-examination; and

2. when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party
iv. Commits a lot of discretion to the trial judge. Judge has to make procedures as effective as possible. Defines scope of cross-examination= which should not go beyond the scope of the direct, but court may allow inquiry into additional matters as if on direct. 

v. Leading questions not to be used on direct, except for if they are really just gathering background info such as “you are 35 years old, aren’t you?”

vi. CEC 773 (cross examination) differs; similar but more detailed. By case law, you are not bound by scope of direct if the questions go to credibility.
c. CEC 760. Direct Examination 

i. "Direct examination" is the first examination of a witness upon a matter that is not within the scope of a previous examination of the witness. 

d. CEC 761. Cross examination 

i. "Cross-examination" is the examination of a witness by a party other than the direct examiner upon a matter that is within the scope of the direct examination of the witness.

e. CEC 762. Redirect Examination 

i. "Redirect examination" is an examination of a witness by the direct examiner subsequent to the cross-examination of the witness. 

f. CEC 763. Recross-examination 

i. "Recross-examination" is an examination of a witness by a cross-examiner subsequent to a redirect examination of the witness. 

g. CEC 764 Leading Question.

i. A "leading question" is a question that suggests to the witness the answer that the examining party desires. 

h. CEC 767 Witness Examination 

i. (a) Except under special circumstances where the interests of justice otherwise require:

1. A leading question may not be asked of a witness on direct or redirect examination.

a. Differs from FRE 611 because Court can allow leading questions on direct if necessary to develop the witness’s testimony, but CE does not allow.
2. A leading question may be asked of a witness on cross-examination or recross-examination.

ii. (b) The court may, in the interests of justice permit a leading question to be asked of a child under 10 years of age or a dependent person with a substantial cognitive impairment in a case involving a prosecution under Section 273a, 273d, 288.5, 368, or any of the acts described in Section 11165.1 or 11165.2 of the Penal Code.

i. CEC 773. Cross-Examination 
i. (a) A witness examined by one party may be cross-examined upon any matter within the scope of the direct examination by each other party to the action in such order as the court directs. 

1. Same as FRE 611
ii. (b) The cross-examination of a witness by any party whose interest is not adverse to the party calling him is subject to the same rules that are applicable to the direct examination. 

iii. Scope of Cross Examination re: credibility

1. Jefferson’s Evidence Bench Book states: “A witness may be cross-examined regarding any matter, even one not testified to either expressly or impliedly on direct examination, that has a tendency in reason to attack the witness’s credibility.”

j. CEC 776 Adverse Witness 
i. (a) A party to the record of any civil action, or a person identified with such a party, may be called and examined as if under cross-examination by any adverse party at any time during the presentation of evidence by the party calling the witness. 
ii. (b) A witness examined by a party under this section may be cross-examined by all other parties to the action in such order as the court directs; but, subject to subdivision (e), the witness may be examined only as if under redirect examination by
k. *CEC 780. Testimony; proof of truthfulness; considerations (Grounds for Impeachment)

i. Except as otherwise provided by statute, the court or jury may consider in determining the credibility of a witness any matter that has any tendency in reason to prove or disprove the truthfulness of his testimony at the hearing, including but not limited to any of the following: 

1. (a) His demeanor while testifying and the manner in which he testifies. 

2. (b) The character of his testimony.
3. (c) The extent of his capacity to perceive, to recollect, or to communicate any matter about which he testifies.

4. d) The extent of his opportunity to perceive any matter about which he testifies. 

5. (e) His character for honesty or veracity or their opposites. 

6. (f) The existence or nonexistence of a bias, interest, or other motive. 

7. (g) A statement previously made by him that is consistent with his testimony at the hearing
8. (h) A statement made by him that is inconsistent with any part of his testimony at the hearing. 

9. (i) The existence or nonexistence of any fact testified to by him. 

10. (j) His attitude toward the action in which he testifies or toward the giving of testimony. 

11. (k) His admission of untruthfulness.
ii. Use this list for FRE 
iii. CEC 780: is also the guide for the FRE. The FRE did not address most methods of impeachment. They said it’s a matter of federal CL, and 780 is a catalogue of the CL basis for impeaching a witness. 
iv. If you are impeaching or attempting to impeach a witness on classic grounds of impeachment from CEC 780 you can do it via cross examination or extrinsic evidence
l. FRE 607. Who may impeach a witness.
i. Any party including the party that called the witness, may attack witness’s credibility. 
m. CEC 785 Parties may attack or support credibility (who may impeach the witness)
i. The credibility of a witness may be attacked or supported by any party including the party that called him. 
n. Character Impeachment: impeach means to derogate/call into question the witnesses credibility. 

i. Treat this character evidence separately from the character evidence we did before that was introduced as tending to prove that someone did or did not do something. This is different because it is attempting to use character to impeach a witness. Keep these rule separate 
ii. Evidence of bias is so probative on credibility, you can both cross examine about and freely introduce extrinsic evidence. 
iii. Methods of impeachment: 

1. Cross examination; AND 

2. Extrinsic evidence: anything other than the testimony of the witness you are trying to impeach. 

3. There are instances where you can cross examine the witness but cannot bring in extrinsic evidence. 
iv. You can impeach your own witness. 
v. FRE when impeaching can only introduce character evidence on truthfulness. 
1. 608(a) for truthfulness or untruthfulness can introduce reputation or opinion character evidence for impeachment. If the witness’s truthfulness is attacked, can rehabilitate on the same basis 
2. 608(b) specific instances of conduct 

a. Extrinsic evidence, anything other than cross-examination, offered to prove instances of a witness’s conduct for truthfulness is not admissible. However, on cross the judge may allow inquiry into specific instances in 

vi. CEC 786: you can only introduce evidence of traits of character for honesty or veracity to attack or support the credibility. Evidence of specific instances are inadmissible to prove character of the W. 

vii. FRE 608. Evidence of Character and Conduct of Witness

1. (a) Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:  
a. (1) the evidence may refer only to character for truthfulness or untruthfulness, and 
b. (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.
c. Evidence of a lying reputation is admissible here. 
2. (b) Specific instances of conduct.  Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ character for truthfulness, other than conviction of crime as provided in Rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross‑examination of the witness 
a. (1) concerning the witness’ character for truthfulness or untruthfulness, or 
b. (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross‑examined has testified. The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or the witness’ privilege against self‑incrimination when examined with respect to matters which relate only to credibility.
i. Conduct probative of truthfulness = can’t introduce extrinsic evidence about specific instance probative on the matter of truthfulness, but under certain circumstances you might be able to cross examine about the specific instances. 
3. The FRE in particular say that impeachment on the basis of character is limited to untruthfulness and you can rehabilitate using the person’s character for truthfulness, as for any other form, some people would say this is ok, however the FRE that an impeachment on character is only for truthfulness. On exam can only use truthfulness/untruthfulness to impeach. Objection sustained. If it looks like a character reason, like poor memory, cannot use it to impeach. 

4. Under FRE it is clear that you can only use circumstantial character to attack the truthfulness of a witness or if that character is attacked you can use character evidence to try to rehabilitate the witness’s truthfulness. 
viii. CEC 786 Character Evidence Generally 

1. Evidence of traits of his character other than honesty or veracity, or their opposites, is inadmissible to attack or support the credibility of a witness.
2. Same FRE 608
ix. CEC 790 Good Character 

1. Evidence of the good character of a witness is inadmissible to support his credibility unless evidence of his bad character has been admitted for the purpose of attacking his credibility.
2. Differs than FRE 608(a) because allows evidence of good character to impeach witness

x. CEC 787. Specific instances of conduct
1. Subject to Section 788, evidence of specific instances of his conduct relevant only as tending to prove a trait of his character is inadmissible to attack or support the credibility of a witness.
2. Differs from FRE 608(b) because FRE does not allow except in the court’s discretion on cross examination if probative of truthfulness. 
xi. Cal. Const. Art. I §28(d).  Right to Truth-in-Evidence
1. Except as provided by statute hereafter enacted by a two-thirds vote of the membership in each house of the Legislature, relevant evidence shall not be excluded in any criminal proceeding, including pretrial and post conviction motions and hearings, or in any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court. Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103. Nothing in this section shall affect any existing statutory or constitutional right of the press.
xii. It is the jury’s job to make conclusions about witness credibility. 
xiii. during closing Arg. Atty’s may comment on a witness’s demeanor. Can characterize the facts and the witnesses. 

o. Criminal is diff: These character impeachment rules do not apply in criminal cases. You can introduce evidence about all types of character evidence to impeach. Applies to everybody’s witnesses. 
p. FRE 609. Impeachment by Evidence of Conviction of Crime

i. This rule places no limit on extrinsic evidence. Also an arrest does not count for this rule.

ii. (a) General rule for the purpose of attacking the character for truthfulness of a witness by evidence of criminial conviction: 

1. For a crime that, in the convicting jurisdiction, was punishable by death or by imprisonment for more than one year, the evidence: 

a. Must be admitted, subject to rule 403, in a civil case or in a criminal case in which the witness is not a defendant; AND
i. this evidence is admissible subject to rule 403 balancing test. Court should determine the probative value of the issue on the truthfulness of the witness’s character v. prejudice that it will be used for other reasons 

b. Must be admitted in a criminal case in which the witness is a defendant if the probative value of the evidence outweighs its prejudicial effect to that defendant; AND
i. evidence must be admitted in criminal case where D is the witness, if the probative value of the evi outweighs its prejudicial effect (prosecution must show) If the danger of unfair prejudice outweighs it at all not just substantially, can be excluded. Diff from general balancing test bc opponent must show substantially outweighed by unfair prejudice
2. For any crime (i.e. misdemeanor) regardless of the punishment, the evidence must be admitted if the court can readily determine that establishing the elements of the crime required proving – or the witness’s admitting – dishonest or false statement 
a. evi must be admitted for any crime regardless of punishment if the elements of the crime required the witness being dishonest i.e. fraud. No balancing test. Simply admissible 

iii. (b) Time limit.  Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.
iv. (c) Effect of pardon, annulment, or certificate of rehabilitation.  Evidence of a conviction is not admissible under this rule if 
1. (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or 
2. (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
v. (d) Juvenile adjudications.  Evidence of juvenile adjudications is generally not admissible under this rule.  The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in  evidence is necessary for a fair determination of the issue of guilt or innocence.
vi. (e) Pendency of appeal.  The pendency of an appeal therefrom does not render evidence of a conviction inadmissible.  Evidence of the pendency of an appeal is admissible.
q. CEC 788. Prior felony conviction
i. For the purpose of attacking the credibility of a witness, it may be shown by the examination of the witness or by the record of the judgment that he has been convicted of a felony unless:
1. (a) A pardon based on his innocence has been granted to the witness by the jurisdiction in which he was convicted.
2. (b) A certificate of rehabilitation and pardon has been granted to the witness under the provisions of Chapter 3.5 (commencing with Section 4852.01) of Title 6 of Part 3 of the Penal Code.
3. (c) The accusatory pleading against the witness has been dismissed under the provisions of Penal Code Section 1203.4, but this exception does not apply 
to any criminal trial where the witness is being prosecuted for a subsequent offense.
4. (d) The conviction was under the laws of another jurisdiction and the witness has been relieved of the penalties and disabilities arising from the conviction pursuant to a procedure substantially equivalent to that referred to in subdivision (b) or (c).
r. Cal. Const. Art. I, § 28 (f) Use of Prior Convictions. 
i. Any prior felony conviction of any person in any criminal proceeding, whether adult or juvenile, shall subsequently be used without limitation for purposes of impeachment or enhancement of sentence in any criminal proceeding. When a prior felony conviction is an element of any felony offense, it shall be proven to the trier of fact in open court.
s. Impeachment based on religious beliefs = cannot attempt to impeach a witness simply bc he or she has or does not have a religious belief. CEC and FRE same. FRE 610 CEC 789. 
i. FRE 610 Religious Beliefs or Opinions

1. Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility 
ii. If the impeachment is not based on the religious impeachment itself, but serves as impeachment for other purposes it is admissible, subject to balancing. 
t. Impeachment by Contradiction 
i. Collateral matter means trying to impeach the witness by matters that are not directly related to matters in the case.
ii. Ex: witness says I saw everything, I remember, I was at the bank making a withdraw. Cross = isn’t it true you were making a deposit that day? No I was making a withdraw. Not extrinsic, its on cross, judge will let it. But in most instances cannot bring in extrinsic evidence on that issue, such as bringing in the person’s BFF to say they were actually making a deposit. 
iii. This is no longer a real rule, just a policy. No explicit statement that says you can’t impeach on a collateral matter using extrinsic, its all handled under the balancing test. Collateral matter has low probative value, and there is potential for confusion of the issues, waste of time, judge has authority and will likely exclude it based on that consideration. Not a rule. If it says “may excluded due to collateral matter principle.” Not an official rule, so do not have to “take the answer” of the witness but run a risk because judge may make you take the answer, instead of allowing you bring forth contradiction evidence. 
u. Impeachment by Prior Inconsistent Statement 
i. Prior inconsistent stmt = when introduce these to impeach it is not hearsay bc not saying that it is true just saying the witness made a prior inconsistent stmt. In hearsay non hearsay, where it says this is being offered to impeach the answer is not hearsay. But if it is used as tending to prove whatever the stmt said then it is hearsay. 
1. Can introduce this type of evidence through cross examination or through introducing extrinsic evidence of the same before letting W know about it.
ii. If it is a simple matter of the person not remembering that is not a prior inconsistent statement
iii. Also want to also look at if there is some other use of the statement beyond impeachment.
iv. FRE 613. Witness’s Prior Statement 
1. (a) Showing or Disclosing the Statement During Examination. When examining a witness about the witness’s prior statement, a party need not show it or disclose its contents to the witness. But the party must, on request, show it or disclose its contents to an adverse party’s attorney.

2. (b) Extrinsic Evidence of a Prior Inconsistent Statement. Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it, or if justice so requires. This subdivision (b) does not apply to an opposing party’s statement under Rule 801(d)(2).

v. FRE 613: When examining a witness about witness’s prior statement, don’t need to show or disclose to the witness, unless other side requests it. 
1. Extrinsic evidence = admissible only if the Witness is given an opportunity to explain or deny and the adverse party is given a chance to ask the Witness about it 
a. Look for instruction for the Witness to remain available. Then can introduce the prior inconsistent statement, but do not need to call him again right away, but just has to make sure he goes to the stand again.
2. Can introduce any prior inconsistent statement JUST to impeach. Does not need to be made under oath but is subject to a limiting instruction. – has to be impeachment things from the 780. 
vi. FRE Rule 801(d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:
1. (1) A Declarant-Witness’s Prior Statement. The declarant testifies and is subject to cross-examination about a prior statement, and the statement:
a. (A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;
2. Becomes an exemption, but only if made under oath. Not hearsay. Can be unrelated. 
vii. FRE 806 Attacking and Supporting the Declarant’s Credibility 

1. When a hearsay statement — or a statement described in Rule 801(d)(2)(C), (D), or (E) (exemptions = party admissions, prior inconsistent statement, prior ID),— has been admitted in evidence, the declarant’s credibility may be attacked, and then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness. The court may admit evidence of the declarant’s inconsistent statement or conduct, regardless of when it occurred or whether the declarant had an opportunity to explain or deny it.

viii. CEC 768. Writings 
1. (a) In examining a witness concerning a writing, it is not necessary to show, read, or disclose to him any part of the writing.
2. (b) If a writing is shown to a witness, all parties to the action must be given an opportunity to inspect it before any question concerning it may be asked of the witness.
ix. CEC 769 Inconsistent statement or conduct. 

1. In examining a witness concerning a statement or other conduct by him that is inconsistent with any part of his testimony at the hearing, it is not necessary to disclose to him any information concerning the statement or other conduct.

x. CEC 770. Evidence of inconsistent statement of witness; exclusion; exceptions
1. Unless the interests of justice otherwise require, extrinsic evidence of a statement made by a witness that is inconsistent with any part of his testimony at the hearing shall be excluded unless:
a. (a) The witness was so examined while testifying as to give him an opportunity to explain or to deny the statement; or
b. (b) The witness has not been excused from giving further testimony in the action
2. CEC 770: can use extrinsic but have to give witness chance to explain 
xi. CEC 1235 Inconsistent Statements 

1. Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.
2. Differs from FRE because any prior inconsistent statement is admissible for impeachment AND to prove the truth of the matter asserted if offered in compliance with 770. 
v. On EXAM = if it is an out court statement being used to prove the truth of the matter asserted than it is hearsay. No exemptions or exceptions apply 
i. 120 questions in 3 hours 

ii. No questions about cases, statute numbers or rule numbers 

iii. All about concepts, and the differences between CA and federal 

iv. 60 hearsay/not hearsay and/or T/F = using 1 minute per question because worth 1 pt. 

v. MC are worth 2 pts. Want 2 minutes per MC question. 

vi. Read entire question 

vii. Studying for CEC = look for CA distinctions from the FRE. 
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