EVIDENCE OUTLINE
SUMMER 2019 – MILLER 

· FRE 102 – purpose and values of evidence

· Fairness – avoid misleading the factfinder, permit parties to respond to attacks and clear up partial understanding

· Efficiency – avoid unjustifiable expense and delay

· Accuracy – truth may be ascertained by allowing judicial control of jury/what jury hears
PRIVILEGES
· Not codified in FRE – FRE 501 delegates privileges to C/L as interpreted by the courts
· Unlimited in scope once a relationship commences and the statements fit within the 4 elements

· Purpose of privilege is to give clients incentive to communicate openly and honestly with attorney

· Elements of Attorney-Client privilege
· Communication made
· In confidence
· Between lawyer and client
· In course of provision of legal services
· COMMUNICATION
· Utterance – must be done/created for the benefit of an attorney
· Simply bringing in a document that wasn’t prepared for attorney does not make the document privileged

· Prepared vs. Assembled for attorney

· Only communication is privileged, not the underlying information

	INFORMATION
	COMMUNICATION

	Facts gathered by client
	Conversation between client and attorney re: fact

	Fees paid to retain attorney for tax matter
	Communication with attorney about tax matter

	No immunity from disclosure of facts or information external to communication
	Immunity from disclosure of content of communication


· Publicly observable facts are not privileged
· US v. KENDRICK: lawyer’s statements that ∆ appeared sane not privileged 

· Condition vs. content

· Testimony regarding payment of lawyer is not privileged

· TORNAY v. US: nothing in the fee is “tantamount to revealing a confidential communication”

· Fee is a condition of retaining a lawyer, not intended to communicate something

· IN CONFIDENCE

· Must have a reasonable attempt at privacy; not required to be a successful attempt at privacy

· If a third-party is present, communication is not confidential even if it is intended to be confidential

· US v. GANN: ∆ on phone with lawyer while agents search house/in room with him

· US v. EVANS: ∆ brings friend that is lawyer with him to meet other lawyers

· Information intended to be communicated to third-party or publicly is not privileged

· Interposing counsel does not immunize communication

· US v. LAWLESS: tax returns submitted to attorney are not privileged

· Privileged because either: 1) not legal services OR 2) destination is not lawyer

· SMITHKLINE v. APOTEX: exception for patent law; information is privileged if prepared for attorney to sift through and determine legal relevance
· BETWEEN LAWYER AND CLIENT
· Lawyer doesn’t need to be paid for privilege to trigger – more to do with provision of legal services
· Client
· UPJOHN v. US: who can be a client in corporate sphere? 2 tests:
· Control Group: senior management only; able to represent and bind corporation
· Overruled by UPJOHN
· UPJOHN Test: any employee who can provide and transmit information that will help attorney advise corporation
· 5 factors to determine purpose of communication:
· Communication made by employees to counsel
· At direction of corporate superiors
· For the purpose of obtaining legal advice
· Regarding matters within employee’s duties
· Employee knows purpose of communication
· Attorney
· Joint defense privilege – communication with co-∆ counsel is privileged if about joint defense/common purpose
· Defenses do not need to be compatible
· Work Product
· Opinion WP = virtually undiscoverable
· Court may order disclosure for good cause
· If interviewing third-party (not client), only the work product is not discoverable, not the communication
· Permitted communication to third parties
· Agent of attorney? Privilege applies if purpose is in order to assist attorney with legal issues
· Translator, accountant employed by firm to help with complicated tax issue, etc.
· If role is facilitating communication, then privilege applies
· PROVISION OF LEGAL SERVICES
· If doing other services that are not legal in nature, those are not covered by privilege
· Privilege doesn’t extend to things that non-lawyers can do
· Lines are blurry – most often issues arise for:
· Preparing tax information (US v. DAVIS)
· Investigation (US v. ROWE) – fact-finding is privileged if conducted by lawyers since it is an essential legal function
· WAIVER OF PRIVILEGE
· Privilege belongs only to the client and may only be waived by them
· Attorney may waive privilege when:

· Implied authority to waive AND

· Client does nothing to stop waiver

· Privilege is waived by conduct inconsistent with a continuing intent to keep communication confidential
· Don’t need to reveal actual content
· Attack on competence of counsel waives privilege
· Counsel may reveal content to defend against IAC
· Disclosure must be voluntary to constitute waiver of privilege
· Client/attorney must object to compelled disclosure to later assert privilege
· Fairness requires waiver of privilege of WHOLE upon disclosure of PART of communication
· Doesn’t apply to nonjudicial disclosures
· Subject matter waiver and same conversation waiver apply only to communications revealed in litigation
· Crime-Fraud exception

· Elements of privilege are satisfied, but the legal services provided are about advising client of criminal exposure of some conduct
· Distinction between past, present, and future conduct
· Past conduct: privilege applies
· Present or future conduct: Crime-Fraud exception applies, no privilege

· In camera review – allows court to review information to decide if it is privileged away from the jury
· Only if there is a factual basis to support a good faith belief a crime has been committed
· Court can exercise discretion not to review
RELEVANCE

· Admissibility is governed by FRE 104(a)

· Judges decide admissibility of evidence based on witness qualification, privilege, or admissibility

· Preliminary facts enable court to determine if evidence is admissible to prove a fact relevant to the case

· Not bound by rules of evidence

· Can consider any non-privileged fact in making determination

· Amount of proof required to render a fact admissible = preponderance of evidence

· FRE 401: evidence is relevant if:
· Has any tendency to make a fact

· More or less probable AND

· Fact is of consequence in determining the action

· FRE 402: irrelevant evidence is inadmissible
· Irrelevant evidence = NO bearing on matter of fact

· Probative Value + Prejudice

· Probative value = how strong the tendency is to make a fact more or less probable

· Probative danger – 3 types
· Unfair prejudice = improper/emotional basis for decision

· Confusing the issues or misleading the jury OR

· Undue delay, wasting time, or needlessly presenting cumulative evidence

· Evidence will be excluded if probative danger substantially outweighs probative value

· FRE 403: probative danger must be substantial and unfair – favors admissibility

· OLD CHIEF: name and nature of prior conviction excludable by ∆
· Parties had already stipulated to prior conviction; name and nature would sway/mislead jury unnecessarily

· Unique ruling, generally opponent doesn’t get to tell proponent what evidence to use

· Conditional Relevance
· FRE 104(b): proof must be introduced sufficient to support a finding that the fact exists
· Sufficiency standard – lower than preponderance of the evidence

· Admissibility still lies with judge: would a reasonable juror believe?

· If judge thinks Ev2 fills the gap, jury decide if they believe everything together

	FRE 104(a)
	FRE 104(b)

	Standard: balance of probabilities
	Standard: sufficiency

-Would reas juror believe?

-Lower standard – favors admissibility

	Court may consider “any evidence”

-Not bound by FRE

-Can consider things not admissible at trial
	Court may only consider admissible evidence

-Bound by FRE


TRIAL MECHANICS

· FRE 103: attorney must object to evidentiary rulings

· Must object at the time AND

· Clearly state reason for objection

· Otherwise standard on appeal will be plain error – unfavorable to objecting party

· If opponent makes appropriate objection, standard of review is whether allowing evidence affected a substantial right of the party (was error harmful or harmless?)

· FRE 611(a): power and discretion of court to control mode and order of trial

· Order of proof at trial – standard is abuse of discretion

· Looking at whether court’s decision violates the values of FRE 102 – judge had broad discretion to resolve conflicting values with modifications to traditional process

· STONE – modifies order of testimony to accommodate better timeline for jury; π testifies first and ∆ is prevented from cross until later

· ELGABRI – modifies when parties can call certain witnesses; π only allowed to call ∆ during case-in-chief to get evidence they couldn’t get on their own

· WILFORD – modifies ability of party to present surrebuttal evidence; ∆ cannot present surrebuttal because evidence would get unnecessarily repeated over and over (cumulative)

· FRE 611(b): scope of cross-examination

· Scope of cross determined by scope of direct
· Court may permit questions that go beyond scope direct when testimony is highly probative

· US v. CARTER: government doesn’t call a witness that ∆ does; no chance for government to engage in direct

· If fair and efficient, not an abuse of discretion

· FRE 106: rule of completeness

· Adverse party may require

· Introduction of other portion of document

· At the time part of it is introduced

· That in fairness should be considered at the same time 

· Must be to clear up misrepresentation – automatically error for court to deny

· May be harmless

· FRE 611(c): mode of questioning
· Direct: open-ended questions; NO leading questions unless
· Hostile witness

· Adverse party

· Witness identified with adverse party

· US v. NABORS: π allowed to use leading questions for child witness to recount what they already told previously

· Cross: leading questions allowed as a right
· Must be genuine cross, not: part by own counsel or friendly party

COMPETENCE
· FRE 601: everyone is competent to be a witness unless FRE provide otherwise
· Preference the jury assess witnesses and their credibility

· Children are presumed competent unless there is no capacity to distinguish truth and lies

· Must understand duty to tell the truth

· 2 Limits on Competence:

· FRE 602: must have personal knowledge
· Includes capacity to recall

· Specialized application of 104(b) – sufficiency standard applies – reasonable juror could believe witness has personal knowledge

· FRE 603: must have complete oath/affirmation
· Impress duty and awaken conscience of witness
· Can be any form as long as requirements are met – solemn undertaking to tell the truth

· Permissible to question witness to establish understanding of oath requirements

· Difference between showing of awakened conscience and actually awakening conscience – only need to SHOW
PHYSICAL EVIDENCE

· 2 modes of authentication – different types of items
· Unique, specific item – distinctive 

· Generic items – use chain of custody

· FRE 901: specific application of 104(b) – (a) proponent must produce evidence sufficient to establish that the item is what they claim it to be 
· Sufficiency standard simply gets evidence to jury – they decide whether item is what authenticator claims it to be

· Breaks in chain of custody generally go to weight of evidence, not sufficiency/relevancy

· Best Evidence Rule – “Contents of Document at Issue Rule”

· BER applies only to documents – writings, recordings, photographs

· 2 ways of using documents as evidence:

· 1) Original document is evidence – need original to compare/analyze (BER applies)
· 2) Document memorialized event/communication – medium doesn’t matter if you want evidence that the event/communication occurred

· Can be brought by oral testimony of person who heard, etc (BER doesn’t apply)
· CAVEAT: witness only has personal knowledge of the document/recording, not the event/communication – need original (BER applies)
· FRE 1002: if best evidence rule applies, need an original

· FRE 1003: duplicate is admissible to same extent as original

· Best Evidence is not the same as strongest evidence

· Can use weak, but relevant, evidence to prove content of conversation

· Can prove conversation by testimony, even if a document exists. BER only applies if attempting to use a document to prove content

· 3 major exceptions to BER

· Photocopies of documents may be produced instead of originals

· FRE 1004 – original is unavailable through no fault of party seeking to prove its content; secondary content is available

· Original lost/destroyed, not by proponent acting in bad faith

· Party against whom original would be asserted fails to produce it at trial

· FRE 1006 – voluminous records that cannot be conveniently presented in court; summaries are admissible

· FRE 1008: functions of court and jury

· In jury trial, jury determines whether:

· Writing/recording/photo ever existed,

· Another document produced at trial is original, OR

· Other evidence accurately reflects the content

· Can’t use BER to deal with these issues – authentication issues

HEARSAY

· FRE 801: hearsay =
· Out of court statement

· Offered for the truth of the matter asserted

· FRE 802: hearsay is not admissible unless by statute, FRE, or rules from SCOTUS
	WITNESS TESTIMONY
	DECLARANT – HEARSAY STATEMENTS

	Testifying at trial, under oath
	Speaks or writes or is recorded out of court or at another proceeding, not under oath

	Personal knowledge as to events or utterances perceived through one of 5 senses
	Not recounting from memory, not something witness perceived


· Nonhearsay purposes/statements
· Statement circumstantially proves matter 

· “Mayday! Mayday! I’ve been hit!” To prove pilot alive = nonhearsay

· Prove state of mind

· “This gun is loaded.” To prove declarant knew gun was loaded

· “Barney Barney Barney!” To prove that children thought costume was Barney

· Prove effect on listener

· Prove verbal act/legal status

· Non-assertive/performative

· Cannot be true or false

· Statements must be intentional to be hearsay

· Nonverbal conduct only constitutes hearsay if it is intended to communicate

· Implied assertions are not hearsay per FRE 801

· Hearsay & Confrontation

· 6A exclude statements that:

· Are offered in a criminal case

· By the state

· Constitute testimonial evidence
· Gathered for purpose of substituting for testimony at trial – preparation for litigation
· Testimonial if declarant believes that could be the purpose
· Functional Equivalence of affidavit or custodial examination
· Against criminal ∆

· If elements are satisfied, witness must be subject to cross-examination because ∆ has a right to confront

· Does not:

· Apply to civil cases

· Apply to witnesses not brought by state

· FRE 801(d) – Statements that are Not-Hearsay

· 801(d)(1) – Declarant Witness’s Prior Statements

· Declarant testifies at trial, is subject to cross-examination

· A – prior inconsistent statements + given under penalty of perjury at trial/hearing/other proceeding/deposition
	ADMISSIBLE – must have all 
	INADMISSIBLE – missing at least one

	Oath
	No oath OR

	Penalty of perjury
	No penalty of perjury OR

	Legal proceeding
	No prior legal proceeding


· Inconsistent because both cannot be true at the same time
· I cannot remember = inconsistent
· B – prior consistent statements used to rebut or rehabilitate witness’s credibility (covered later)
· C – statement of prior identification
· FRE 801(d)(2) – Opposing Party’s Statements
· Offered against opposing party AND
· A – Made by the party
· Only admissible against person who said statement
· Declarant does not need to have actually perceived information – eschews personal knowledge requirement
· Statements do not need to be against interest
· REMEMBER:
· Rule of completeness – entire statement may be admissible to cure proponent’s distortion using FRE 106
· Multiple Hearsay FRE 805 – each level of hearsay must be nonhearsay, not-hearsay, or an exception for the whole to be admissible
· B – Adopted by the party
· Manifested adoption – doesn’t need to be clear yes or no
· Silence = acquiescence when:
· Party present 
· Hear and comprehended
· Doesn’t object/deny
· Reasonable innocent person would object
· Formality/setting/circumstances matter to determine reasonableness
· C – Made by authorized person
· Spokesperson or authorized relationship – not necessarily paid
· D – Agent or employee
· On matter within scope of relationship while relationship existed
· Doesn’t work backwards – employer statements are not admissible against employee
· E – Party’s co-c
· During and in furtherance of the conspiracy
· Statement by itself does not establish authorization (C), existence or scope of relationship (D), or conspiracy (E).
· Corroborative/circumstantial evidence is required to establish authorization, employment relationship, or conspiracy
· FRE 803 – Hearsay Exceptions
· Apply regardless of whether or not declarant is available as a witness
· FRE 803(1) & (2) – Contemporaneous and Spontaneous Statements
· (1) Present Sense Impression

· Describing or explaining event or condition

· Made while or immediately after declarant perceived it
· (2) Excited Utterance

· Relating to startling event or condition

· Made while declarant is under stress of excitement it caused
	803(1)
	803(2)

	No excited condition
	Excited condition required

	Tight connection between statement and event
	Relates to stimulus/event

	Tight temporal connection
	Time can last longer (subjective measure)


· FRE 803(3) – State of Mind
· 2 basic types:
· Then existing state of mind, including motive, intent, or plan (forward-looking)
· US v. Harris – Probation Officer’s testimony that ∆ said “I know that X is an FBI informant” shows ∆’s state of mind; statement is admissible to show knowledge/SOM
· HILLMON – allows for any forward-looking statement to show motive/intent AND actions of declarant and actions of 3rd parties included in statement
· Expressly NOT backward looking
· Not all jx accept 3rd party action inference
· Emotional, sensory, physical condition – internal equivalent of 803(1)
· FRE 803(4) – Injury Reports
· Written reports typically come in as business records
· Oral reports = declarant reporting injury to medical professional for purposes of medical treatment or diagnosis
· Pertinent to treatment AND
· Describes medical history, past/present symptoms, their inception or cause
· Statements assigning fault are not admissible
· FRE 803(5) – Recorded Recollection
· 2 types of utterances
· As witness
· As declarant
· When witness-declarant, a recording made to memorialize evidence they forgot on the stand can be used
· To jog memory – produce evidence
· As evidence itself
· Evidence/recording doesn’t get admitted unless opponent wants it to be, but witness can read portion into their testimony
· FRE 612: can use anything to refresh witness’s memory
· If writing, adverse party can review, inspect, cross, and introduce relevant parts
· Recording(s) used to refresh a memory does not become evidence, but it can become testimony if witness doesn’t remember after prodding and writing was adopted shortly after event
· Must refresh through 612 before resorting to 803(5) to introduce contemporaneously made recording of the event
	612 Process

	W perceives event (

	Event is recorded


	W forgets on stand (

	W shown record


	W remembers and testifies from memory


· If 612 process fails, then:
	803(5) Process

	W perceives event (

	Records event



	W forgets on stand (

	Shown record



	Still can’t remember (
	W reads record into evidence

	Admissible under 803(5)


· FRE 803(6) – Business Records
· Depends on the manner and purpose of making the record
· Basic elements
· Regularly conducted business activity

· Type of record must be regularly kept
· Person making record must act in routine of business
· Source of info has personal knowledge

· Person recording does not
· Information must be recorded contemporaneously with event or occurrence
· Supported by in-court foundation testimony
· Record must appear trustworthy
· Opponent must raise question of trustworthiness
· FRE 803(6): Foundation requires custodian/witness attesting to
· Record-making practice of business AND
· Person making record has knowledge of practice/manner of making records AND
· Source of information had personal knowledge
· Business does not need to be legal as long as records are regularly kept and related to the business
· Cannot be in anticipation of litigation/contemplating litigation
· FRE 803(7): Absence of business records
· When expecting business to record something and they don’t, then it’s affirmative statement that something doesn’t exist/didn’t occur
· FRE 803(8)-(10) – Public Records
· 3 types of public records
· 1) Sets out office’s activities

· 2) Matter observed while under a legal duty to report

· Admissible in civil case or by ∆ in criminal case
· 3) Factual findings from legally authorized investigation – expert-style report
· Admissible in civil case or by ∆ in criminal case
· May include opinions or conclusions derived from facts in an investigation
· MELENDEZ-DIAZ v. MASS: Affidavits are testimonial and subject to Confrontation Clause; prepared for litigation
· Any public record must not indicate lack of trustworthiness to be admissible

· No requirement of regularity for public records
· BOTH 803(6) and 803(8) exclude police reports when brought by prosecution in a criminal case

· FRE 804 – Hearsay Exceptions
· Declarant MUST be unavailable – 5 criteria of unavailability

· 1) Privilege applies

· 2) Refuses to testify despite court order

· 3) Cannot remember subject matter – complete and utter failure of memory

· 4) Death or illness

· 5) Absent and proponent unable to procure by process or other reasonable means – “can’t be found”

· Unable to procure attendance for (b)(1) and (b)(6)
· Unable to procure attendance or testimony for (b)(2)-(b)(4)
· ∆ is NOT considered unavailable if proponent wrongfully cause or procured unavailability to prevent testimony/attendance
· FRE 804(b)(1) – Former/Prior Testimony

· Refers to testimony at two different trials:
· Trial 1: Former Trial – opportunity to develop testimony + similar motives
· Trial 2: Current Trial – offered by proponent against party with ^
· Rule applies differently to civil and criminal cases
· Criminal: person developing testimony must be SAME PARTY that had opportunity to question witness under oath at T1

· Applies with equal force to ∆ or prosecution
· Civil: can be a predecessor in interest
· Same reason to cross/shared same interests
· The rule and requirements apply to SECOND TRIAL

· FRE 804(b)(2) – Dying Declaration
· Crim vs Civ

· Criminal Case: only available in a homicide case
· Civil: fully available
· Declarant must believe death is IMMINENT

· Statement must be on cause and circumstance of death

· Broader than identifying killer – can be any relevant information

· Dying Declarations are exception to Confrontation Clause – admissible despite confrontation issue

· Must be based on personal knowledge

· Can be opinion based on fact

· FRE 804(b)(3) – Statements Against Interest
· Must be a statement against declarant’s interest – wouldn’t say statement unless it was true – requires knowledge that it’s against interest
· Pecuniary interest

· Penal interest

· Legal liability

· NOT reputation or embarrassment

· If statement is exculpatory to criminal ∆, corroborating evidence is required even if inculpatory to declarant

· Each part of the statement must be specifically inculpatory

· Declarant can be anyone

· FRE 804(b)(6) – Forfeiture by Wrongdoing
· Statement offered against party
· Party wrongfully caused unavailability

· Intended for unavailability

· GILES v. CA: difference between intending to kill and intending to make someone unavailable as a witness
· FRE 807 – Residual Exception
· “Not specifically covered by”

· Near miss: a hearsay exception applies, but the facts incompletely match the elements of the rule applied

· Huge miss: a category of hearsay that the drafter’s completely missed

· Justified by some sufficiently trustworthy evidence

· Minority position

CHARACTER EVIDENCE

· Character evidence rules are a version of FRE 403 balancing
· FRE 404(a): evidence of a character or trait is NOT ADMISSIBLE to prove conformity with that character or trait on a specific occasion
· 3 exceptions:
· Character of ∆ - Substantive Use (Char in Issue)

· Character of Victim – Substantive Use (Char in Issue)

· Character of Witness – Credibility Use

· FRE 404(a)(2)

· (A): In criminal cases, ∆ can open the door to character evidence

· ∆ introduces evidence of good character
· Prosecution cannot intro evidence of bad character UNTIL ∆ brings evidence of good character

· (B): If ∆ brings evidence of Victim’s bad character, then prosecution may:

· Rebut with evidence of V’s good character AND
· Offer evidence of ∆’s same bad character trait

· (C): In a homicide case, prosecution may offer evidence of V’s peacefulness if ∆ pleads self-defense (to show V not first aggressor)
· FRE 405: Methods of Proving Character
· 1) Opinion

· 2) Reputation

· 1 & 2 are admissible when evidence of character is admissible generally

· 3) Specific conduct/acts – only when character is in issue, or as intrinsic evidence of opinion/reputation witness on the stand

· Excluded because it is too prejudicial – too good of evidence

· Specific Conduct – Non-Propensity Uses of Character Evidence
· FRE 404(b): Crimes, Wrongs, or Other Acts

· Specific act (criminal wrong, etc) not admissible to prove character/to show ∆ acted with character on a particular occasion

· May be admissible for another purpose (w/ pretrial notice in criminal case):

· Motive

· Opportunity

· Intent

· Preparation

· Plan

· Knowledge

· Identity – modus operandi
· Absence of Mistake

· Lack of Accident

· BIG QUESTION: what is the purpose?
· Prove character? Excluded

· Non-propensity? Admitted

· Specific act ( specific act

· FRE 406: Habit Evidence

· Habit/routine practice may be admissible to prove person/organization acted in accordance with habit/routine practice
· Regularly repeated activity

· Involuntary or unconscious activity
· No moral connotation
· FRE 407: Subsequent Remedial Measures
· Not admissible to prove:
· Negligence
· Culpable conduct
· Product defect (manufacture or design)
· Need for product warning
· May be admitted for:
· Impeachment
· If in dispute:
· Ownership
· Control
· Feasibility of precaution
· FRE 408: Civil Settlements
· Offer/acceptance of settlement inadmissible to prove validity or amount of disputed claim
· Does not need to be successful effort to settle
· Can be any document prepared for determining liability in preparation of negotiating claim
· Conduct/statements during negotiations also inadmissible
· Exceptions:
· Bias/prejudice
· Negate contention of undue delay
· Proving obstruction of justice
· FRE 410: Criminal Pleas
· Not admissible:
· Withdrawn guilty plea
· Nolo contendere plea
· Statements made during plea negotiations whether successful or not
· Exceptions:
· Rule of completeness
· In prosecution for perjury if ∆ made statement under oath, on record, and with counsel present
· Prosecutor can ask that ∆ waive 408/410 in plea agreement
· FRE 409: Medical Payments 
· Offer to pay/evidence of payment of medical expenses NOT ADMISSIBLE to prove liability for injury
· Other statements are admissible
· May be admissible for other purposes
· FRE 411: Liability Insurance
· Evidence of liability insurance NOT ADMISSIBLE to prove negligence or wrongful conduct
· May prove:
· Witness’s bias/prejudice
· Agency
· Ownership
· Control
IMPEACHMENT 

· Modes of Impeachment/governing rules:


	CHARACTER IMPEACHMENT
	NON-CHARACTER IMPEACHMENT

	Dishonesty – Character for Untruthfulness
	Inconsistency – FRE 613 Prior Inconsistent Statements

	404(a)(3) – Character evidence rule
	Bias – No specific Rule

	607-609 – Character evidence witness exceptions
	Incapacity (perception, memory, knowledge, judgment) – 601-603 Competence rules

	
	Specific Contradiction


· Intrinsic vs. extrinsic impeachment

· Intrinsic = occurs through witness’s own testimony on the stand

· Extrinsic = occurs through another witness’s testimony

· Unavailable declarants only impeached this way

· Character Impeachment
· FRE 607: anyone may impeach a witness
· Includes party that called witness

· FRE 608: Witness’s Character for Truthfulness
· a) Any witness who takes the stand put their character for truthfulness “in issue” – subject to impeachment
· Rehabilitation can only be after an attack

· b) Extrinsic evidence is not admissible to prove specific acts to attack/support character for truthfulness
· Can be introduced intrinsically on cross, but cross-examiner must take whatever answer is given

	608(a)
	608(b)

	Reputation and opinion
	Specific acts

	Extrinsic means of proof through witness testimony
	Intrinsic means of proof through cross – must take answer


· FRE 610: religious beliefs/opinions NOT ADMISSIBLE to attack or support witness credibility
· FRE 806: declarant of a hearsay/not-hearsay statement may be attacked/supported by any evidence admissible as if they had testified at trial
· FRE 609: Prior Criminal Convictions
· 1) W is convicted of felony and NOT criminal ∆, in civil or criminal case evidence of conviction MUST be admitted subject to FRE 403 balancing
· Inadmissible if prejudicial effect substantially outweighs probative value
· 2) W is criminal ∆ and convicted of felony, evidence of conviction must be admitted if probative value outweighs prejudicial effect
· 3) Any crime for which element or method of proof requires proving dishonesty MUST be admitted – 609 “modified 403”
· After 10 years from release, strong presumption of inadmissibility – only allowed in probative value substantially outweighs prejudicial effect
· Can introduce prior criminal conviction by any method
· Inconsistency
· FRE 613: Witness’s Prior Statement
· If introducing extrinsically, witness must be allowed to explain/deny
· Adverse party is given opportunity to examine witness about statement
· Difference between substantive and impeachment use
	801(a)(1)(A)
	613

	Witness-declarant testifies at trial
	Witness testifies at trial

	Prior inconsistent statement is admissible to prove truth of matter asserted by statement IF:

-Under penalty of perjury

-At trial, hearing, or other proceeding
	Prior inconsistent statement is admissible for impeachment IF:

-Wit given opp to explain/deny

-Adverse party given opp to examine wit about statements

-Justice so demands


· Meaning of inconsistency is broad – fail to track statements/testimony in a sufficient way
· MORLANG Rule: cannot engage in bad faith effort to confuse jury by introducing evidence as impeachment then arguing it as substantive evidence that was not otherwise admissible
· No end-runs around FRE 613
· Bias
· Witness had motive to slant testimony
· Use 401 (relevancy) and 403 balancing to determine admissibility
· Differs from character
· ∆ and witness must have relationship
· Not a propensity to lie
· Incapacity
· Witness had no ability to perceive/recall
· Use 401 (relevancy) and 403 balancing to determine admissibility
· Trying to show that witness is
· Physically incapable of perceiving
· Mentally incapable of remembering
· Specific Contradiction
· Part of witness’s statement is demonstrably untrue so the inference is that the rest of it must be untrue
· Collateral Evidence Rule – impeachment by specific contradiction is limited to material issues rather than collateral matters
	Material (non-collateral)
	Collateral

	Fact is independently relevant to the litigation
	Fact is not admissible by proponent to prove matter of consequence to issue in dispute

	Fact is relevant to impeachment by:

-Bias

-Incapacity

-Fact which, if story is true, witness couldn’t be reasonable mistaken
	Fact is relevant only to show a mistake


· Rule bars extrinsic evidence on collateral matters, but intrinsic proof is okay for collateral matters
· Rule allows extrinsic and intrinsic proof for material matters
REHABILITATION

· Can only rehabilitate after a witness has been impeached
· 2 major rules:

· Character for honesty

· Consistency ( prior consistent statements

· FRE 608(a) makes clear that evidence for character for truthfulness is only admissible after character for truthfulness has been attacked

· If impeached with something other than character evidence, then cannot rehabilitate with character evidence

· Can only rehabilitate witness by
· Opinion/reputation – extrinsically 

· Specific acts – intrinsically

· If there is a mix of the two the specific acts are not admissible just because there is also opinion/reputation

· Prior consistent statements for rehabilitation are admissible both substantively AND for credibility
· Statements are hard to get in as evidence – usually offered to rehabilitate bias or motive to fabricate


· Substantive vs Impeachment uses of prior inconsistent statements

	Substantive Use – 801(d)(1)(A)
	Impeachment Use – 613 

	At current trial
	Witness testifies at current trial

	Statement made at previous trial is inconsistent with witness-declarant’s current testimony

-W-D available & subject to cross
	Statement is inconsistent with witness’s current testimony

-Wit given opportunity to explain/deny

Adverse party given opportunity to examine party re: statement

	At prior trial, hearing, proceeding, or deposition statement given under oath, subject to penalty of perjury
	


· FRE 801(d)(1)(B) – rehabilitation through prior consistent statements that are not-hearsay
· No requirement of prior hearing/oath
· If attack is:

· Recent fabrication

· Improper motive

· Improper influence

· Then rehab can be prior consistent statement made BEFORE motive/influence took effect (TOME)

· If after advent of motive, PCS inadmissible

OPINION EVIDENCE

· Different rules for lay witnesses and expert witnesses

	LAY– 701+704
	EXPERT – 702-705

	Testimony based on personal knowledge
-Facts

-Opinions rationally derived from facts
	Testimony may be on hearsay or other inadmissible evidence if of kind generally relied upon by experts in field
-Documents/reports

-Hypos

-Summaries

Texbooks

	Can be on anything, even ultimate issues
	Cannot be on mental state/condition of criminal ∆ if that is an element of the crime or defense

	Inferences that anyone could make
	Requires scientific, technical, or other specialized knowledge


· Lay witnesses

· Opinion testimony = inferences derived from personal knowledge

· FRE 701: Lay Witness Opinion Testimony

· Lay witness opinion testimony restricted to opinions that are
· Rationally based on
· Facts/personal knowledge
· Lay witness opinion testimony is generally admissible if
· Helpful to trier of fact AND
· Not expert testimony
· FRE 704: Witness can give opinion testimony on almost anything, including an ultimate issue
· Criminal case exception: experts cannot state opinions on mental state/condition that is an element of the crime or defense

· Expert witnesses
· 1) Is this person qualified to testify to some scientific, technical, or specialized knowledge?
· Must lay foundation – witness must be qualified to the subject matter

· 2) Must show that the method of forming the opinion is reliable
· 2 tests:

· General acceptance in relevant community (FRYE – old rule)

· DAUBERT – 4 factor test

· 3) On what information can the expert base their opinion?
· 3 sources

· Personal knowledge – always admissible

· Evidence observed at trial/hypotheticals

· Hearsay – summaries, reports, etc.

· Opinions = admissible

· Underlying testimony = inadmissible

· FRE 702: Expert can testify to opinion if:
· Helps trier of fact
· Based on sufficient facts/data
· Product of reliable principles and methods
· Methods/principles are reliably applied
· FRE 703: Bases of expert testimony
· Facts/data expert has been made aware of or personally observed
· If facts/data would be reasonably relied upon by experts in field, need not be admissible for opinion for expert testimony to be admissible

· If facts/data are inadmissible, they MAY be disclosed if probative value substantially outweighs prejudicial effect in helping trier of fact understand/evaluate the opinion

· Sources are not evidence – opinion itself is evidence
· FRE 705: Expert can testify to an opinion without giving reasons/explanation for it

· DAUBERT factors for determining reliable method/principle

· Can be tested/replicated
· Subject to peer review/publication
· Known or potential rate of error
· Generally accepted in scientific/technical community
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