Evidence Outline - Miller Fall 2019
I. Basics
A. FRE 103 - Preserving a Claim of Error
1. If L doesn’t object in a timely manner or to specific rule, plain error applies
a) Based on facts of case. Some crts req that the error be obvious in the record. 
2. If L does object, lower harmless error standard applies: there was an abuse of discretion. Ruling had to affect a substantial right of the appellant (reversible or prejudicial error).
B. FRE 104 - Preliminary Questions
1. FRE 104(a) General. For prelim Qs of whether a [1] witness is qualified, [2] privilege exists, or [3] admissibility of evidence (in limine rulings)  [judge]
a) Standard is preponderance of the evidence/  “balance of probabilities”
(1) Court may consider “any evidence”
(a) *Not bound by evidence rules
(b) Can consider evidence that would not be admissible at trial
b) *Questions include:
(1) Is the witness an expert? Is the witness unavailable? Was a stranger present during convo w/ attorney and client?
2. FRE 104(b) Conditional Relevance (Relevance that depends on a fact) 
a) Standard is “sufficiency”  [for judge to 1st determine if should admit ev. for jury to then decide Q of conditional relevance]
(1) Could a reasonable juror believe it
(2) Low standard favoring admissibility
b) Court may only consider admissible evidence
(1) Bound by evidence rules 
c) *Questions include:
(1) Does the witness have personal knowledge?  Did X hear that statement? (to determine notice) Did Y write the letter of admission of guilt?
(a) If not, judge w/draws matter from jury’s consideration.
II. Privileges
A. Attorney Client Privilege
1. Elements [Privilege attaches to:]
a) A communication made
(1) Things observable by anyone, like physical characteristics, r not privileged
b) In confidence
(1) Presence of 3rd parties destroy privilege (unless translator, etc.)
(2) Privilege is shared b/w coDs if share common interest
(3) Materials used to prep a disclosure, ex: patent app, are covered by priv
c) Between a lawyer and client
(a) Also included employees of attny working at attny’s direction, and disclosures made for purposes of legal services
(b) Attorney → Client → Interpreter/ Investigator/ Accountant = privilege
(c) Client → Accountant → Attorney = no privilege
(i) (The order the matters…. The attorney has to direct the client to the 3rd party. The client can’t be the one in “control.”) 
(2) Does not include communication w liability insurer b4 counsel obtained
(3) In corps, “clients” incl. all employees, more than just officers          *Upjohn 5-Factor Test:
(a) Communications made by employees to corporate counsel
(b) at the direction of corporate superiors
(c) for the purpose of obtaining legal advice
(d) regarding matters within the employees’ duties
(e) employees knew the purpose of the communications. 
d) In the course of provision of legal services.
(1) Must be legal services
(2) No distinction between fact finding and lawyering
III. FRE 401 - Relevance
A. Evidence is relevant if: 
1. *Has any tendency to make a fact more or less probable
2. *The fact is of consequence in determining the action
a) The fact need not be in dispute
b) The fact may be only one in a chain of inferences
B. Tendency is toward admissibility
C. CA Evidence rule is basically the same 
D. FRE 403 - Probative Value
→ To be inadmissible, potential harm must substantially outweigh the evidence’s value. 
1. Unfair Prejudice
a) Encouraging jury to make an emotional decision; decision on improper basis
2. Jury Confusion
a) Confusing the issues
b) Misleading the Jury
3. Time/Efficiency
a) Undue delay
b) Wasting time
c) Needlessly cumulative evidence 
IV. Trial Mechanics
A. Order of Proof
1. Court has broad discretion over trial procedure
B. Mode of Questioning   





[judge has broad discretion on this]
1. Cross-exam limited to issues raised during direct-exam
2. FRE 611(c) - Leading Questions not allowed, except 
a) on cross-examination; and
b) When necessary to develop testimony
(1) Refreshing recollection. Ex: Child 
(2) Hostile witness.
C. FRE 106 - Rule of Completeness. When party admits portion of evidence, opp party may require introduction of clarifying portions “at the time” original portions are introduced
a) Applies only to written and recorded statements
(1) Does not apply to incomplete witness testimony
b) Only those portions that “in fairness” should be considered are admissible
c) Issue that may come up in fact pattern raising hearsay issue
2. CEC 356  (does not discuss timing)
a) Applies to to acts, declarations, conversations, and exchanges of correspondence in addition to writings
b) Entirety of writing, act, declaration, etc. is admissible, without redaction
D. FRE 601 - Competency



    [incompetence is usually the wrong Answer]
1. Doctrine leans toward everyone is competent, & jury may weigh credibility
a) Expert testimony treated differently
2. FRE 602 - Need for Personal Knowledge
a) Whether a W has personal knowledge is judged under reas. jury standard.
3. Major limit on competence is personal knowledge requirement of FRE 602
a) Require not only that W had capacity to perceive, but that W did perceive & can recollect impressions having any tendency to establish a fact of consequence . . .
b) ACN: Question whether W did perceive is a question of conditional relevance
(1) Testimony is relevant only if witness did perceive
(2) Witness’ did perceive only if she believes she did perceive
(3) So long as there are suff grounds to believe that a juror could find the witness had PK, the jury will get to evaluate that question for themselves
4. Credibility considerations
a) Perception; Memory; Sincerity; Narration
E. Physical Evidence
1. FRE 901 - Authenticating or Identifying Evidence 


[sufficiency stnd.]
a) Proponent must authenticate ev by a showing sufficient for a judge to find that it is what it is claimed to be. 
b) Ways to authenticate:
(1) Unique Characteristics
(a) Testimony of a witness with knowledge
(b) Expert opinion on handwriting
(c) Lay opinion on voice
(d) Other expert opinion
(e) Phone number identity
(2) Chain of custody 
(a) Testimony of a witness with knowledge
(b) Note: If have generic item of evidence (starbucks coffee cup) how one proves it satisfies rule 901 (and is the actual cup from the crime) is chain of custody
(i) But, break in the chain of custody is usually not enough to deem ev irrelevant bc usually other ev that is suff to auth it (a reas jury can believe is what claimed 2b)
(a) Breaks in the chain goes to weight, not relevance
c) Self- Authenticating evidence
(1) Public Documents
(a) Domestic: Sealed and signed, or Signed and certified
(b) Foreign: If accompanied by certification by foreign official
(c) Certified copies → If certified
(d) Official publications
(2) Newspapers and periodicals
(3) Trade tags
(4) Commercial paper/ certified records of regular activity
2. Best Evidence Rule 
a) FRE 1002 & 1003 - “Preference of originals” rule. Originals are preferred when trying to prove content of document. Duplicates are fine unless one party objects for a good reason.
(1) A copy is good enough if it was produced by a method ensuring accuracy
b) Only applies to “Document” which includes writings, recordings, & photographs
c) *3 major exceptions to the best-evidence rule
(1) photocopies of docs may be produced instead of originals
(a) photograph of doc may be substituted for original doc too
(2) FRE 1004: Original is unavail, through no fault of the party seeking to prove its content
(3) FRE 1006: exception for summaries of “voluminous” records that cannot conveniently be presented in court, 
d) Secondary Evidence
(1) FRE
(a) Requires original to prove content of writing
(b) Secondary evidence permitted only if writing lost or destroyed without bad faith 
(2) CEC 1521 &1522
(a) 1521: Secondary ev permitted by default to prove writing unless:
(i) Genuine dispute over contents
(ii) Unfair to permit secondary evidence
(iii) Oral evidence to prove content of writing
(b) 1522: In criminal case, secondary evidence inadmissible if:
(i) In custody or control of proponent, and
(ii) Proponent has not made orig avail for inspection b4 trial
3. Under FRE 104(b), jury determines any issue about whether:
a) an asserted writing, recording, or photograph ever existed;
b) another one produced at the trial or hearing is the original; or
c) other evidence of content accurately reflects the content.
V. Hearsay
A. JUDGES HAVE TO FOLLOW HEARSAY RULES
1. They don’t do the 403 balancing test for hearsay, just follow the rules!
B. Definition
1. An out of court
a) Any statement not under oath in the present proceeding
2. Statement
a) Any oral, written, or nonverbal intentional assertion by human (a message)
3. Offered to prove the truth of the matter asserted. 
a) Offering the out-of-court stmnt to prove the fact asserted by the stmnt
C. Purpose Dictates Admissibility
1. Hearsay Purpose
a) To prove the truth
(1) This is called the “substantive” use
2. Non-Hearsay Purpose
a) Impeachment: undermine witness credibility
(1) Two inconsistent statements, T& S
(a) Both cannot be true, so witness unreliable
(b) Not offering statement bc S true, but bc S contradicts T
D. Hearsay: Only if TRUE statement
1. UNTRUE statements can’t be hearsay!
E. Non-Hearsay  [FRE 801(a-c)]
1. Not a Statement
a) “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.
2. Not offered for the truth of the matter asserted
a) Verbal Act
(1) Something changing in a legal relationship (I accept your offer)
(2) Commands  (shut the door)
(3) Oral questions   (bc questions can’t be true or false)
(4) Exclamations
b) Circumstantial Evidence of State of Mind   
(1) Of Declarant 
(a) must be indirect ev, not: “I think…” which is admis under 803, but instead this: “Barney!” or “gun is loaded” not to prove truth but to prove thought it was loaded
(2) Of Listener [effect of]
(a) Common scenarios:
(i) Criminal defendant asserting self defense
(a) Statement offered to show afraid of victim
(ii) Employment discrimination P asserting employer failed to investigate or remedy
(a) Statement offered to show employer on notice
F. Exclusions to Hearsay (“not hearsay”)  (8)  [FRE 801(d)]       [must be subject to cross-exam!]
1. Declarant-Witness Prior Statement 

a) Prior Inconsistent Statement
[used for credibility, not substantive use]
(1) *Under oath, penalty of perjury and at legal proceeding
(2) Witnesses testifying about their own out of court statements
(3) Used for:
(a) Impeachment
b) Prior Consistent Statement
[used for credibility, not substantive use]
(1) Used for:
(a) Rehabilitation
(b) To rebut charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying
(i) Stmnt must’ve been made before motive to lie (Tome)
c) Prior Statement of Identification

[credibility & substantive]
(1) Permissible uses:
(a) Impeachment: (to contradict in-court ID) never hearsay
(b) Substantive: (to show someone is in fact the person identified in the out-of-court statement) definitional exception to hearsay
2. Party-Opponent Admissions  
[declarant does not need PK or to be available]
a) 5 types:
(1) Direct Admission
(2) Adopted Admission
(a) party manifested that it adopted or believed to be true…
(i) Ex: By silence if reas. to respond/correct
(3) Agent or Employees Admission
(a) was made [1] by party’s agent or employee [2] on a matter within the scope of that relationship and [3] while it existed….
(4) Authorized Admission
(5) Co-Conspirator’s Admission
(a) made [1] by the party’s co-conspirator [2] during and in furtherance of the conspiracy.
(b) Statements made by a coconspirator of the party against whom they are introduced. D can’t admit himself [?]
b) A party in current lawsuit who is adverse to the party introducing the statement
(1) In any lawsuit X v. Y, so long as X and Y are on opposite sides of the “v,” anything X said that Y offers into evidence will be admissible
c) *ANALYSIS:
(1) Step 1: who, exactly, are the parties  
(2) Step 2: ensure party offering statement on the other side from the party who made the statement
d) Wrinkles: 
(1) If the lawsuit is X v. A, B, & C, and the statement is made by A, it is only admissible against A, and not against B or C
(2) Rule of Completeness: own stmnt admis to cure opponents distortion
(3) Multiple Hearsay: others’ stmnts repeated by party may be inadmis
e) Comparison with CEC
(1) FRE
(a) Adoptive Admission: no requirement that adopting party have knowledge of statement adopted
(b) Authorized & Co-Conspirator Admissions: admissibility conditioned on FRE 104(a)’s preponderance of ev standard
(c) Agent & Employee Admissions: made within scope of employment or agency
(2) CEC
(a) § 1221 requires that the party adopting the statement have “knowledge of the content thereof”
(b) § 1222 substitutes an unusual, bifurcated procedure that requires both judge & jury to consider sufficiency of evidence
(c) § 1224 makes an employee’s statement admissible against the employer as an admission only if the employer is being sued under a claim of respondeat superior
(3) Basically FRE are broader than the CEC
G. Exceptions to Hearsay    (hearsay, but admissible)  (11 of 29)  
1. FRE 803 - Declarant’s availability is immaterial   [no need to be subj to cross-exam]
a) Oral Statements
(1) Present Sense Impression
(a) A statement [1] describing or explaining an event or condition, [2] made while or immediately after the declarant perceived it.
(2) Excited Utterance
(a) [1] relating to a startling event or condition (external stimulus), [2] made while the declarant was under the stress of excitement that it caused. 
(b) On EXAM, look for “!” - Time for reflection undermines it.
(i) Obayagbona: 14 mins after was suff. immediately after
(c) Under FRE 602, must have PK
(i)  repeating what you heard from someone else is not PK
(3) Then-Existing Mental, Emotional, or Physical Condition. 
(a) Allows for direct ev of state of mind [“I think it’s Barney”]
(b) Does not include beliefs to prove the fact believed
(c) Hillmon doctrine: stmnts of intent offered to prove declarant actually did what he said was going to do fall under this excptn. “I will go fishing with him later today.”
(i) Forward looking ok
(d) Shepard doctrine: “I believe someone did do something”
(i) Not ok bc backward looking
(e) Comparison with CEC
(i) FRE
(a) Stmnts under 803(3) apply only to then existing state of mind
(b) Stmnts under 803(3) are categorically admissible
(ii) CEC
(a) § 1250 is similarly limited,
(b) § 1251 additionally that allows in statements of previously existing mental or physical states if the declarant is unavailable as a witness
(c) § 1252 imposes an additional restriction: requires showing of trustworthiness (so not categorical)
(4) Injury Report
(a) Stmnts made to medical professionals for purpose of medical diagnosis: medical necessity. Dr. decides if nec. Blame ≠ nec.
b) Written Statements
(1) Recorded Recollection
(a) Record that (a) on a matter the W once knew about [PK] but now cannot recall well enough to testify fully and accurately;
(b) made/adopted by the W when matter fresh in W’s memory; and
(c) accurately reflects the W’s knowledge.
(i) *If admitted, record may be read into ev but may be received as an exhibit only if offered by an adverse party.  → MC QUESTION bc weird addition to the rule.
(2) Business Records
(a) Biz need not be for profit, can b dif [drug dealer, tip diary]
(b) Basic elements
(i) Regularly conducted business activity
(ii) Type of record must be regularly kept (routine)
(iii) Source of information must have personal knowledge
(a) Person recording information need not
(iv) Info must be recorded contemporaneously with event 
(v) Supported by in-court foundation testimony
(vi) Record must appear trustworthy
(a) Records made for litigation prob not “regular” especially if preparer would be target of lit. 
(c) Wilson: Statement by “outsider” in record is hearsay w.i hearsay
(d) *Absence of Record
(i) As evidence of non-existence
(3) Public Records
(a) Of office’s activities
(b) Matters observed in the course of duty (except police reports in criminal cases)
(i) Need not be regularly recorded 
(ii) Factual findings may be obtained from someone not employed (“outsider”)
(c) Factual findings from investigators, except against criminal Ds
(d) Conclusions and opinions are included under the rule 
(e) Evaluative reports (legally auth invest) = very trustworthy 
(f) Forensic Laboratory Reports?
(g) CEC 1280 looks like FRE’s Biz Rcrds rule but public employee
2.  FRE 804 - Declarant is “Unavailable”
a) Unavailable if: privilege applies; refuses to testify; can’t remember; dead or sick; or proponent has taken reasonable means to try and secure appearance/can’t
(1) Former Testimony
(a) Given as a witness under oath
(b) Now offered against a party who had an opportunity and similar motive to cross-examine at prior trial
(i) If civil: predecessor in interest had an opp/similar motive 
(2) Dying Declaration
(a) [1] Only for a civil or homicide case
(b) [2] Declarant must have believed death was imminent [has PK]
(i) Does not actually have to die for FRE
(a) BUT CEC § 1242 Requires death actually be immanent
(c) [3] Statement is about death’s cause or circumstance 
(d) *Dying declarations provides an exception to the Conf. Cl. !
(3) Statement Against Interest
(a) Reas. person in declarant’s shoes must believe true bc goes against their finanical, property, criminal, or civil interest 
(b) Against criminal interest in a criminal case, if there is corroborating circumstances
(c) Declarant need not be a party opponent
(d) Statements made by unavailable declarant used in a criminal case to exculpate defendant must be corroborated
(4) Statement Offered Against Party Who Wrongfully Cause Declarant’s Unavailability
(a) The party must have intended to cause the unavailability 
(i) Giles v. CA: ongoing domestic violence does not have particular purpose of preventing testimony
3. FRE 807 - Residual Catchall
a) Almost never the answer, only exceptionally applied 
b) Gives courts leeway to allow new forms of hearsay if it has:
(1) Guarantees of trustworthiness; evidence of material fact; more probative than any other evidence; serves the purpose of justice. 
c) “Not specifically covered by” has two competing meanings
(1) Majority in Laster: a failure to fall under the rules because some element of a rule is missing entails that the circumstance is “not specifically covered by” the rules
(2) Dissenting view: “near-misses” under specified exception are inadmiss bc the rules of ev are categorical rules for inclusion/ exclusion
H. FRE 805 - Multiple Hearsay
1. Out of court statement describes another out-of-court statement
a) Ex: Witness (stenographer) testifies that [“]defendant stated at a coroner’s hearing, I heard [someone say] ‘the dog of the machine was out of position’[”]
2. As long as both layers are admis then the whole thing is admis
I. *Confrontation Clause
  



1. only criminal cases!
2. Right of accused to confront witnesses against him. Provides additional restrictions on use of hearsay against criminal Ds.   
3. Testimonial hearsay: statements given for purposes of investigation or prosecution, usually about events in the past, are not allowed against criminal Ds.
a) Incl. stmnts taken by cops in the course of interrogations (Davis v Washington)
4. 911 calls, or statements to police in an ongoing emergency, are generally non-testimonial
5. Functional Equivalence Test: Out of crt stmnt is testimonial if it is the “functional equivalent” of “affidavits, custodial examinations, prior testimony that the D was unable to cross-examine or similar pretrial statements that the D would expect to be used prosecutorial”
6. The clause does not apply to 3 large categories of hearsay  
a) Hearsay in civil cases
b) Hearsay introduced by the defendant against the prosecution in criminal cases
c) Hearsay declarations from someone who winds up testifying in open court (at the current or a prior trial), subject to cross-examination
7. Scalia: CC is not about efficiency or process, it is about the D’s right to confront accuser/W. 
J. Due Process
1. May allow a criminal D to introduce evidence regardless of hearsay rules
2. [ Chambers: evidence of another person confessing ]
3. This is hard to prove
VI. Character Evidence 
A. FRE 404 Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait. (Substantive use)
B. FRE 404a2 - Exceptions in Criminal Cases:
1. D may offer evidence of own good character, after prosecution’s case-in-chief; 
a) Prosecution may rebut
2. D may offer evidence of victim’s pertinent trait; 
a) Prosecution may rebut or show that D shared the same pertinent trait
3. In a homicide case, prosecutor may offer evidence of peaceful trait of victim after D raises self-defense claim.
C. FRE 404a3 - Exceptions in Any Case:
1. To impeach a witness’s credibility
2. When character is an element of a claim or directly rebuts an element of a claim (character in issue)
a) Exs: Negligent employment of subordinate (employee was a drunk); Fitness as parent; Affirmative defense of truth in defamation case
D. FRE 405 - Methods of Proving Character
1. By reputation or opinion; not instances of specific conduct
a) On cross-exam, court may allow specific conduct questions
b) But answers to these questions may not be rebutted with other evidence
2. By specific instances of conduct only when it is an essential element of the charge/claim
3. Recognize that proponent and opponent face different limitations
a) Both may use reputation or opinion
b) Opponent: additionally, may use W’s own testimony about specific acts to test foundation of character witness’s knowledge
4. FRE 403 still applies to cure particular problems with inquiry
a) crt has discretion to cut off inquiry about remote events
5. CEC 1102-03
a) CEC § 1102, character of a criminal defendant
(1) limits proof to opinion and reputation testimony
b) CEC § 1103(a), character of the victim
(1) allows proof in any form
c) CEC § 1103(b), pr ev of the D’s violent character in response to ev introduced by the D about the victim’s character for violence (allows proof in any form)
E. FRE 404b - Past Crimes & Other Acts
1. Evidence of a crime is not admissible to prove character/conduct in a specific instance
a) Exceptions: (this evidence is permissible to prove) MIOPKIAL
(1) Motive
(2) Intent
(3) Opportunity
(4) Preparation/Plan
(5) Knowledge
(6) Identity 
(7) Absence of Mistake
(8) Lack of Accident
b) Prosecutor must give pretrial notice on criminal cases. Proof of prior bad act must be that a reasonable jury could find D committed prior act
c) **When you see a Q that asks about the stnrd of admis for a prior specific act to prove knowledge, A: under Huddleston, apply the 104(b) suffincy of the ev stnrd
d) Protection for D: 404(b) offered for proper purpose; Relevancy req of 402 as enforced through 104(b); **403 balancing test; 105 limiting instruction
F. FRE 406 - Habit and Routine
1. Majority Rule: Ev of habit/routine may be used to show the habit/routine was followed. Meeting particular type of situation with particular type of conduct. Often involuntary.
a) Things regularly done
b) Things automatically done
c) More Likely to Be Habit When: Specific; Routine; Repetitive; Unreflective
2. Minority Rule: Habit evidence is not allowed (states decide if state case)
G. FRE 412 - Sex Offense Cases
1. 412 as exception to D’s general prerogative to use character evidence
a) Limits use of character evidence
b) Prohibited purposes (to show other sexual behavior or predisposition) (412(a))
c) Exceptions for limited uses (FRE 412(b))
2. FREs 413-15:  character of sexual misconduct of defendant
a) Expands use of prior similar acts evidence
b) Separate FREs for criminal, civil cases
c) Possible alternative 404(b) use of prior acts
H. Other Impermissible Inferences   (Policy Prohibitions)
1. FRE 407 - Subsequent Remedial Measures not permissible to show:
a) Negligence; Culpable Conduct; Product Defect; Need for Warning
(1) But crt may admit this ev for other purpose: impeachment; or-if disputed, proving ownership, control, or feasibility of precautionary measures
b) *Does not exclude ev of subs remedial msrs taken by a person not party to suit.
c) 403 consideration… No hind-sight rule: it’s the time of manufacture that we consider the feasibility of precautions
2. FRE 408 - Settlement Efforts
a) Negotiating a settlement or conduct during negotiation (like report prepared to study defects alleged) can’t be used to:
(1) Prove validity of amount or validity of claim (liability)
b) If no dispute over liability or the amount to be paid, rule does not apply
c) Permissible Uses: when the evidence is offered for another purpose, including:
(1) Bias of a witness; Prejudice; Negativing a contention of undue delay; Proving an effort to obstruct a criminal investigation or prosecution 
3. FRE 410 - Plea Bargains & Related Discussions
a) These are not admissible against a criminal D, in a civil or criminal case:
(1) Withdrawn guilty plea
(2) Nolo contendere plea
(3) Statements during proceedings on either of those pleas
(4) Statement made during plea negotiations that did not result in guilty plea
b) Exceptions
(1) If some part of negotiations is introduced, then fairness may req the rest
(2) Perjury trial
c) Waiver
(1) Mezzanatto: no constitutional prob w/ Ds waiving this exclusionary rule
d) Applies Only to Negotiations, Not Confessions
e) Will only see rule 410 on MC… because it only applies if you have not waived it
(1) and small amount of exceptions where becomes admissible
4. FRE 409; 411 - Medical Payments and Liability Insurance
a) Evidence of offering to pay medical expenses cannot be used to prove liability
(1) Narrow scope: only promise to pay excluded. “oops” etc. not excluded
b) Evidence of insurance coverage cannot be used to prove negligence
(1) Permissible uses: motive, bias, ownership, control, etc. 
VII. Impeachment
A. Attacking Credibility of Witnesses
B. Rules Governing Modes of Impeachment
1. Character Impeachment
a) Dishonesty (Character for Untruthfulness)
b) FRE 404(a)(3)
(1) Ev of a person's character/trait is not admissible to prove that on a particular occasion the person acted in accordance w. the character/ trait
(2) Exceptions for a Witness. Evidence of a witness's character may be admitted under FRE 607, 608, and 609
2. Non-character Impeachment
a) Inconsistency
(1) FRE 613 Prior Inconsistent Statements
b) Bias
(1) No specific rule—so Rules 401 and 403 govern
c) Incapacity
(1) Perception; memory; knowledge; judgment
(2) Rules 601-603 establish what counts as competence, etc.
d) Contradiction (common law rule that everyone adheres to)
C. FRE 608 - Character for Truthfulness
1. All witnesses can be impeached on character for untruthfulness (incl. Ds if testify!)
2. Can be attacked by reputation or opinion regarding untruthfulness
a) Truthful character can only be proved up after proof of untruthfulness char.
b) “Or otherwise”: interpreted narrowly, almst nothing; some crcts interpret broadly
3. Specific conduct not admissible to show character for lying
a) Court may allow questions about this on “cross”-exam though
4. FRE 609 Past criminal convictions to show char for untruthfulness. Allowable only if:

a) Crimen Falsi: Automatically admitted if dishonesty or false statement was an element of the crime
b) Felony  (misdemeanors that are not crimen falsi are inadmissible!)
(1) If W is not a D, do 403 balancing test
(a) Admit unless prejudice substantially outweighs probative value
(2) If W is criminal D, do plain reverse 403 balancing test 
(a) Admit if probative value outweighs prejudicial effect
c) If conviction more than 10 years old, do substantial reverse balancing test 
(1) Admit if probative value substantially outweighs prejudice 
d) Probative danger of permitting impeachment through crimes substantially similar to current offense is high
(1) The more recent and less similar the crime, the more probative value. The less recent and more similar, the less probative value. 
e) Courts are split on whether robbery is indicative of honesty. (9th cir. says yes)
5. Only intrinsic evidence is permissible to impeach W, not extrinsic. 
a) Unavailable declarant may only be impeached by extrinsic.
6. May ask the W himself about specific acts re: char of dishonesty (basically cross-exam, even if direct. ex: “isn’t it true you were charged w. insurance fraud?” the A is intrinsic 
a) If the W lies and said “NO”, the only extrinsic evidence you can now admit to show W’s dishonesty is to ask another W (3rd party W) about their opinion of W’s char or reputation! Can’t ask 3rd party W about specific act. 
D. FRE 610 - Religious Beliefs or Opinions 
1. Ev of W’s religious beliefs/opinions is not admissible to attack/support W’s credibility. 
E. FRE 613 - Prior Inconsistent Statements 

(credibility use only, not substantive)
1. An out of court statement not offered to prove the TOMA. Jury gets limiting instruction.
a) Confronting witness on exam with prior statement
(1) Need not show to party, but must show to adverse attorney
b) Introducing prior statement into evidence. Ok if:
(1) Witness must be able to explain or deny; and
(2) Adverse party has opportunity to cross-exam
(3) Or: if justice so demands
c) Failure to recall is “inconsistent,” and judge can interpret “inconsistent” broadly
d) Can’t put a W up in bad faith solely 4 purposes of getting ev in via impeachment
(1) Show bad faith by a lack of surprise 
(2) Moralang: due process limit on prosecution in criminal cases
F. Bias or Incapacity
1. Bias and incapacity are always relevant 
2. Showing that the W has an incentive to lie or demonstrably could not have perceived what he testifies to.
a) Governed by FREs 401 & 403 (substantially more probative than prejudicial?)
3. Any witness can be impeached for bias, and can be impeached with extrinsic evidence
a) Can use specific act evidence right off the bat
4. Impeachment for incapacity depends upon showing that the memory or perception of the witness is unreliable
G. Specific Contradiction
1. Impeachment by contradiction simply involves presenting ev that part or all of a W’s testimony is incorrect. Ex: eyeW to accident says car is red, but it was yellow (so admit ev of it being yellow). The inference to be drawn is not that the W was lying, but that the W made a mistake of fact, and so perhaps her testimony may contain other errors and should be discounted accordingly. 
2. Collateral Evidence Rule
a) Bars extrinsic impeachment by specific contradiction on a collateral matter. 
(1) A matter is not collateral if the party seeking to introduce it for impeachment would be entitled to otherwise prove it as part of her case.
(a) Collateral = relevant only to show the W made a mistake
(2) If a matter is collateral, the party can only ask questions about it; cannot impeach by introducing outside proof (extrinsic evidence). 
b) If lie detector test is inadmis/not material in state, can’t admit extrinsic ev of it. 
VIII. Rehabilitation
A. General Rules
1. Cannot bolster Witness’s credibility before actual impeachment
2. Rehabilitate using the same method of impeachment
B. Impeachment and rehab can go back and forth forever until judge gets sick of it
C. Rehabbing character for truthfulness; can only be under attack
1. Can be about specific acts, on cross only and only intrinsic evidence
2. Pointing out inconsistencies is not attacking character for truthfulness
D. Prior Consistent Statement
1. Prior statement must be offered in response to impeachment attack
2. No need for prior adversarial proceeding, or oath under penalty of perjury
3. The prior consistent statement must pre-date the arising of the motive to lie in order to be relevant (Tome)
a) Applies both substantively and for credibility purposes
4. CEC §§791 & 1236
a) Rehabilitation and substantive uses are the same
(1) Consistent statement was made before inconsistent statement
(2) At trial: rehabilitation must occur after impeachment 
IX. Opinion Testimony
A. FRE 701 - Lay Opinion
1. Is limited to stuff:
a) Rationally based on perception (has PK)
(1) Conclusions and inferences based on after-the-fact investigation or hearsay not before the jury are impermissible under FRE 701
b) Helpful to understanding the overall testimony or determine a fact
c) Not based on scientific knowledge
2. Basically, a W drawing a conclusion based on past experience, not based on book-learning or specialized training
3. The opinion can be on the ultimate issue
a) Issues that go directly to the establishment of the party’s claim or defense without intervening inferences (ACN: 403 operates to exclude these types of opinions)
(1) BUT can’t opine about mental elements of a crime
B. FRE 702 - Expert Opinion           [judge determines the admis here/whether it meets the reqs]
1. Step 1: Establish that the supposed expert is an expert (qualified to test. about this stuff)
2. Step 2: Reqs of testimony:   and Daubert test
a) Specialized knowledge will help a jury understand the evidence or determine fact
b) Testimony based on sufficient facts or data (1sthand observation [PK]; brought to attn. at trial; hypothetical Q; or ev of the type reas. relied on [hearsay ev.])
(1) Need not have PK or perception of facts; any data an expert would use
(2) Need not give testimony underlying facts of opinion, unless asked on cross
(a) Under FRE 705, opponent may always introduce facts or data that form the basis of expert opinion testimony into evidence
(i) Even if hearsay
(b) Under FRE 703, proponent may only introduce facts or data that form the basis of expert opinion testimony into evidence if probative value substantially outweighs probative danger
(3) Daubert rule as requiring particularized findings of reliability
(a) Testability? can be replicated and same results obtained
(b) Subject to peer review/publication 
(c) Known error rate? (better if low)
(d) General Acceptance?
(i) Social Sci: Crts Split re: eyeW ID expert test. Pro: helps jury understand own bias of overreliance on eyeW ID. Con: generalization, not focused on the specific eyeW. Might over rely on expert’s testimony (403). 
(4) Joiner: we apply the daubert standard both to the methods and conclusions
(5) Kumo Tires: Daubert get applied to all types of expert ev, not just scientific
c) When reviewing a trial court’s decision to admit/ exclude: Standard of review is abuse of discretion
d) Frye standard essentially looks at peer review/publication/general acceptance
e) CA follows the Daubert standard 
3. Inadmissible Facts
a) Expert may base opinion on otherwise inadmissible evidence
(1) But may only disclose the inadmissible ev to the jury if probative value substantially outweighs prejudicial effect.
4. May be an opinion on any ultimate issue except mens rea of criminal D
a) FRE 704/ Hinckley Rule: In criminal case, experts must not state opinion about whether D did/didn’t have mens rea element of claim or defense.
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