Evidence: Prof. Eric Miller B307 eric.miller@lls.edu
Office Hours: Tuesday and Thursday 1-3pm, and by appointment

Exam will be mixture of issue spotting/MC. He will provide Federal Rules of Evidence. – 3HRS.
· review model exam 1

· Major issues to spot

· Authentication

· best evidence – All 3 in yellow are to do with DOCUMENTS
· hearsay

· character – substantive_Crim/Credibility
· impeachment and rehabilitation – also Credibility- Character 4 truthfulness
· expert testimony

· policy issues

· privileges

· Take part of the exam to think about how to organize answer to issue spotting (graded more heavy than the MC)

· Don’t just state rules or facts, do analysis
Evidence: information used to establish that some fact is the case, or some statement about the fact is true or false.

· for the most part, the rules of evidence only apply at trial

· mostly rules restricting proof at trial

· requires some understanding of legal strategy

· why are these facts important to prove?

· how does the evidence prove this fact?

· understanding strategy requires knowledge of the underlying law

· how do facts & evidence support legal elements?

· evidence law demands you rationally articulate your legal theory of the case

· the one exception is privilege rules, which apply more broadly than most evidence rules, both before and after the trial itself

· Evidence law regulates an adversarial battle between two sides

· Evidence law determines what evidence is admissible.

admissible v inadmissible:

· if evidence is admissible, jury can look at it when they deliberate. They cannot if inadmissible.

· Admissible also means the evidence can be a factor in determining liability, and cannot be if determined inadmissible.

Hypo: Taylor Swift/DJ grabbing under her skirt

· She’s trying to prove Battery: needs to prove unwanted touching

· evidence could include

· witness testimony: saying they saw the unwanted touching

· video/photos of the unwanted touching, or merely shows that the fact may be more likely
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Motion in Limine- motion made prior to trial asking judge to rule before trial a certain type of evidence is admissible or inadmissible in trial

Trial Structure:
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[image: image37.emf]Rule 610. Religious Beliefs or Opinions

Evidence of a witness’s religious beliefs or
opinions 1s not admissible to attack or support the
witness’s credibility.










Rule 610.  Religious Beliefs or Opinions

Evidence of a witness’s religious beliefs or 

opinions is not admissible to attack or support the 

witness’s credibility. 

[image: image38.emf]Rule 806. Attacking and Supporting the
Declarant’ s Credibility

When a hearsay statement—or a statement
[defined as not hearsay]—has been admitted...,
* the declarant’ s credibility may
be attacked,

* and then supported,
by any evidence that would be admissible for

those purposes if the declarant had testified as a

witness....










Rule 806.  Attacking and Supporting the 

Declarant

’

s Credibility

When a hearsay statement—or a statement 

[defined as not hearsay]—has been admitted…, 

•

the declarant’s credibility may

be attacked, 

•

and then supported, 

by any evidence that would be admissible for 

those purposes ifthe declarant had testified as a 

witness….  
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(a) In General. The following rules apply to attacking a witness’s
character for truthfulness by evidence of a criminal conviction:

(1) for a crime that, in the convicting jurisdiction, was punishable
by death or by imprisonment for more than one year, the
evidence:

(1) must be admitted, subject to Rule 403, in a civil case or in
a criminal case in which the witness i1s not a defendant;
and

(2) must be admitted in a criminal case in which the witness
is a defendant if the probative value of the evidence
outweighs its prejudicial effect to that defendant....










Rule 609.  Impeachment by Evidence of a Criminal Conviction

(a) In General.

The following rules apply to attacking a witness’s 

character for truthfulness by evidence of a criminal conviction: 

(1) for a crime that, in the convicting jurisdiction, was punishable 

by death or by imprisonment for more than one year, the 

evidence:

(1) must be admitted, subject to Rule 403, in a civil case or in 

a criminal case in which the witness is not a defendant; 

and

(2) must be admitted in a criminal case in which the witness 

is a defendant if the probative value of the evidence 

outweighs its prejudicial effect to that defendant….
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(a)In General. The following rules apply to attacking a
witness’s character for truthfulness by evidence of a
criminal conviction:...

(2) for any crime regardless of the punishment, the
evidence must be admitted if the court can readily
determine that establishing the elements of the
crime requited proving—or the witness’s
admitting—a dishonest act or false statement.
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U.S. v. 

Sanders

Assault with a 

dangerous weapon 

(shank);possession 

of contraband

Assault with a 

shank; 

possession of 

contraband

3 years Excluded under rule 

609; too similar

U.S. v 

Oaxaca

Armed bank 

robbery

Burglary and 

bank robbery

6 years Admitted under Rule

609; “crimes…reflected 

adversely on defendant’s 

honesty and integrity

U.S. v. 
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Conspiracy to 

kidnap (to pay back 

money in drug deal)

Possessionof 

cocaine and 
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5 years Similaritybetween 

crimes; credibility 

important so prior 

conviction admissible
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(a)Showing or Disclosing the Statement During Examination. When
examining a witness about the witness’s prior statement,
* A party need not show it or disclose its contents to the witness.
* But the party must, on request, show it or disclose its contents to an
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Rule 613.  Witness’s Prior Statement

(a)Showing or Disclosing theStatement During Examination.

When 

examining a witness about the witness’s prior statement,

•

A party need not show it or disclose its contents to the witness.

•

But the party must, on request, show it or disclose its contents to an 

adverse party’s attorney.

(b)Extrinsic Evidence of a Prior Inconsistent Statement.

Extrinsic 

evidence of a witness’s prior inconsistent statement is admissible only if 

•

the witness is given an opportunity to explain or deny the statement 

and

•

an adverse party is given an opportunity to examine the witness 

about it, or if justice so requires….


FRCP 101: (a) Rules apply to proceedings in United States Courts (federal courts). See 1101.

FRCP 1101: (rules limited to trial)

(a) To Courts and Judges. These rules apply to proceedings before:

· United States district courts …

(b) To Cases and Proceedings. These rules apply in:

· civil cases and proceedings…;

· criminal cases and proceedings; …

(d) Exceptions. These rules — except for those on privilege — do not apply to…:

(1) the court’s determination, under Rule 104(a), on a preliminary question of fact governing admissibility;

(2) grand-jury proceedings; and

(3) miscellaneous proceedings such as:

· issuing an arrest warrant, criminal summons, or search warrant;

· a preliminary examination in a criminal case;

· sentencing;

· granting or revoking probation or supervised release; and

· considering whether to release on bail or otherwise.

Rule 102: (Purpose and Construction)

· These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense and delay, and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination.

· Three values that rules serve:

· Accuracy: “truth may be ascertained”

· Weinstein: "Many rules of evidence can be understood only in terms of the judge's need to rigidly control a group of ignorant illiterates—the jury”

· Fairness: 

· avoid misleading factfinder 

· Permit parties to respond to attacks

· Permit parties to clear up partial understandings

· Efficiency: “unjustifiable expense and delay”

· Keep trials manageable and trial lengths reasonable

Attorney Client Privilege: protects a client (and their attorney) from being compelled by a court to reveal the substance of most conversations or other communications between the lawyer and their client. Renders evidence inadmissible at trial/undiscoverable during discovery.
· 1975: Nixon asserted attorney client privilege in Watergate

· rule of suppression

Rule 501: (privilege in general)

· The common law—as interpreted by United States courts in the light of reason and experience—governs a claim of privilege unless any of the following provides otherwise:

· the United States Constitution;

·  a federal statute; or

·  rules prescribed by the Supreme Court


Swidler & Berline v. United States: Government seeks notes of atty (James Hamilton) of client interview conducted shortly before death of client (Vince Foster, deputy White House Counsel)

· The privilege survives the death of the holder (expanding common law scope).

· reasoning: protect reputation
· Privilege is necessary to encourage “full and frank discussion” between attorney and client

· Only the client, as holder of the privilege, can assert or waive it

Privilege Generally:
· Privileges have a more extensive application than the other rules of evidence 

· The attorney-client privilege applies to all stages of litigation

· The privilege is justified based on the need for open and frank communication between the attorney and her client

· The attorney-client privilege 

· begins immediately the client seeks to retain some counsel;

· lasts for ever, even after the client’s death;

· unless the client, or counsel acting on behalf of the client, waives the privilege 

· Courts are unwilling to innovate new privilege rules

· Only the exceptions that existed under the common law will be recognized under the Federal Rules (not going to narrow and not going to expand)
Elements: (privilege attaches to)

1. A communication made

2. In confidence
3. Between a lawyer and client
4. In the course of provision of legal services
1. A Communication Made:

· communication must be created for benefit of attorney (utterance intended to communicate information to attorney)
· communication between client and attorney about these facts

· communications with attorney about tax matter

· immunity from disclosure of content of communication

VS. Information
· more than a mere transfer of pre-prepared information (diary accounting of acts, etc.)

· facts gathered by client during employment with some third party

· fees paid to retain attorney for tax matter (Tornay)

· no immunity from disclosure of facts or information external to communications (Kendrick)

U.S v. Kendrick: Petitioner seeks to vacate prior sentence on ground he was incompetent to stand trial. Attorney’s testimony: client “seemed sane.”

· Testimony admissible because it concerns client’s condition (if client is drunk, appearance, etc.)
· Attorney does not testify to substance of any confidential communications

Tornay v. U.S.: Tornay’s investigated by IRS for tax returns, they claim they are poor. Attorneys for Tornay’s do not want to reveal the legal fees they paid to retain counsel. Testimony as to “what, when, and how did [client] pay [attorney].”

· Payment is not intended to communicate anything

· Fact about attorney’s rates (not some substantive communication about defendant’s tax liability)

· Nothing in fee information “tantamount to revealing a confidential communication” 

· Purpose of privilege is to give clients incentive to communicate, not to immunize clients against government investigation.

Baird (9th Cir. 1960): Identification of client may be privileged in certain circumstances.
Multiple undisclosed clients pooled funds to be sent into IRS for delinquent payments. Divulging payment reveals identity. Revealing identity establishes delinquency. Establishing delinquency enables investigation.
Client

Client
           Attorney
   IRS

Client
· when clients obtained legal services to tender delinquent tax payments, “identifying clients would be tantamount to conveying a privileged communication in which the clients disclosed their delinquent tax liabilities.”

· Court thinks matters would be different if the anonymous clients had litigated the amount owed: then the government would be entitled to know their identity so that they would not have to “struggle in the dark” (per Wigmore)

· Providing identity would disclose the “ultimate motive of litigation” which the parties are permitted to keep secret

Cohen (2019): Attorney Cohen represented Trump v. Stormy Daniels and Elliot Broidy v. Shera Bechard, but would not disclose third client who he said was a “prominent person” that wanted to keep their identity a secret because they were embarrassed. 

· Fear of embarrassment not enough to prevent attorney revealing identity (Sean Hannity): but revealing Non-Disclosure Agreement might have been 

2. In Confidence: 
· utterance intended to be confidential (from client to attorney/agents)

· sending info to attorney with intent that they do “legal sifting” then send some info to 3rd party

· If the communication is made to a third party at the direction of the attorney, to help the attorney understand the issues raised by the client, then the communication may still be privileged (accountant helping understand tax)
Not Confidence:

· If a 3rd party is present, not confidential. Burden of ensuring confidence is on party asserting it. Need to take “reasonable steps” to ensure no 3rd party is hearing/can obtain the conversation (Gann) 
· 3rd party invited to be there but not “acting as attorney” or attorney’s agents destroys confidence (Evans)

· Information intended to be communicated to a third party (tax info sent to lawyer to be sent to IRS-Lawless) (different in patent context-Smithkline)
U.S. v. Gann: D convicted of having sawed off shotgun. D said on phone (with attorney) “ex-con in possession.” Gov. agent overheard from the hallway and seeks to introduce this evidence as Mens Rea for the charge (knowing he had the shotgun). D claims that detective knew he was on the phone with his attorney, so should not listened.

· court found that 3rd party overhearing a “confidential” conversation should not have the burden of removing themselves from the room/ensuring confidence. 

· The burden needs to be on the person asserting confidence/attorney-client privilege to take “reasonable steps” to ensure confidence.
U.S. v. Evans: Politician accused of bribery, etc. contacts friend (attorney and police officer) Holden. They, together, meet with attorney Koch (attorney) about Evans’ case.

· Holden being in the room destroyed privilege. He was 3rd party, not acting as attorney for Evans, but as his friend.
· Burden is on Evans to prove Holden was acting as attorney (prove it was a client pitch meeting where two attorneys were presenting to try and “win” case), but he did not prove that.

U.S. v. Lawless: Client sent tax info to attorney w/intent that some be sent to IRS. 

· If communication is made with intent to be sent to a 3rd party, no confidence exists.

Attorney

Client





Third party

Smithkline Beecham Corp. v. Apotex Corp.: P sent info “for purpose of assessing patentability.”

· If attorney is given information to “do some legal work” then sift information to a 3rd party, the rest not transmitted to 3rd party is covered by ACP.
· Bc purpose of giving info was for attorney to “sift” info then apply for patent for what is necessary, did not destroy confidence)

Attorney
 Attorney “sifts” info and holds some back
Client





Third party

3. Between a Lawyer and Client
· a 3rd party present for the purpose of helping the attorney understand the legal issue does not destroy privilege.
· translators, accountants, investigators, etc.
· Communications must be “for the purpose of obtaining legal advice from the lawyer.”

· Communications at the direction of a lawyer that are designed to help the lawyer understand what is going on and provide legal advice are privileged

· Communications designed to help the client understand what is going on are not privileged
· Joint/Common Defense rule

· Corporations are a client/individual

U.S. v. Kovel: Kovel (accountant) was hired by law firm as employee for assistance, was employee under direct supervision of partners.

· Parties advance two competing categorical rules (639): 

· State: never attorney-client privilege if client speaking to account

· Defendant: always attorney-client privilege if client speaking to employee of lawyer

· Friendly rejects categorical rule. Friendly’s four analogies:

1. Attorney sends Client to Interpreter to make literal translation of interview : A→C→I (literal/ministerial)

2. Attorney and Interpreter jointly interview client: A&I→C

3. Attorney interviews Client who has brought interpreter: A→C&I

4. Attorney sends client to interpreter to conduct own interview: A→C→I (summary/discretionary)

· Not ACP: C→I→A (bc interpreter is under employ of client not attorney)

· It’s the order that matters, the attorney has to “direct” the interpreter.

Pasteris v. Robillard: Statement was made to insurance company interviewer prior to communications with lawyer. C→I→A
· wrong order. in order to be privilege, communications need to be directed by lawyer to 3rd party.

U.S. v. McPartlin: Attorney shared info with co-defendant and asserts ACP.

· Joint defense/Common Defense rule: when two parties are co-defendants, their attorneys can share info w/other parties involved as part of same case.

Upjohn Co. v. U.S.: Corp. wanted to assert ACP for lower-level employee that sent attorney legal info.

· Ct examined “control group” test where only senior executives (w/power to make legal decisions- CEO, CFO, COO, etc) have ACP w/lawyer. Rejected test.

· Instead went for model where every level of employee could send info to attorney to be covered by ACP, and attorney only sends advice to senior execs. In order to facilitate easier transfer of info, attorney is free to gather info covered by ACP from lower level execs necessary to give informed advice.
· difference between fact and communication. If asked about fact in investigation, have to disclose. Don’t have to disclose anything said to attorney.

· Five-factor Upjohn Test:

1. Communications made by employees to corporate counsel

2. at the direction of corporate superiors

3. for the purpose of obtaining legal advice

4. regarding matters within the employees’ duties

5. employees knew the purpose of the communications. 

Work Product Doctrine: where ACP doesn’t apply confused- can’t write anything down?
· Materials containing the attorney’s mental processes

· “legal theories and…strategy …reflected in interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless other tangible and intangible ways”

· Protects privacy of attorney’s thought processes

· Protection is not absolute, court may order disclosure for “good cause”

· However, “opinion” work product, revealing attorneys mental impressions and legal theories, almost undiscoverable

4. In the course of provision of legal services
· doing things “only lawyers could do”

· Lawyers do not get credit for doing the work that accountants could do

· Lawyers do get credit for conducting fact-finding investigations

Client


Attorney

Client


Attorney


    Privilege




   not privilege



Doing things lawyers do


Doing things realtors do

Hughes v. Meade: attorney refused to answer in criminal trial of IBM typewriter theft. Attorney had turned in the typewriter to police and claimed ACP for who instructed him.

· The basic rule: if the lawyer is doing work that a non-lawyer could perform, then she is not engaged in providing legal services

· Conveying property is work that a non-lawyer could perform

· Therefore the lawyer in Hughes is not providing legal services

U.S. v. Davis: attorney prepared clients tax returns
· The basic rule again: if the lawyer is doing work that a non-lawyer could perform, then she is not engaged in providing legal services

· Preparing tax return is work that a non-lawyer (accountant) performs

· Therefore the lawyer in Davis is not providing legal services

· Other courts disagree: noting that tax preparation is a valuable legal service requiring confidentiality

U.S. v. Rowe: Partner at law firm asked 2 young associates to investigate other attorney’s handling of client’s funds.
· Conducting an investigation is work that a non-lawyer (a private investigator) could perform.
· But: factfinding (conducting an investigation) is an essential legal function. Valuable and requires confidentiality, and fact that he asked lawyers to do it as opposed to investigators shows valued privilege. They were “taking direction” from partner
3 Questions surrounding waiver?

1. who can waive ACP?
2. when is the privilege waived?

3. how broad is the waiver?

1. Who can waive ACP?

In re Bulow: “the privilege belongs solely to the client and may only be waived by him.”

· But the privilege may be waived by an attorney when

1. Attorney is deemed to have “implied authority to waive the privilege on behalf of [the] client,” and 

2. Client ratifies waiver by failing to stop it 
· Most common form of waiver is disclosure of communication

· By client

· On client’s behalf

U.S. v. Bernard: Bernard had told third person he spoke with a lawyer and confirmed the legality of a loan. Loan was not legal, and he later wanted to claim ACP w/his lawyer to not include testimony of his meeting with the lawyer.
· court held he cannot later claim ACP when earlier had voluntarily disclosed confidential information to a third party
Tasby v. U.S.: Tasby took the stand in his own criminal trial and later claimed “ineffective counsel” saying he never wanted to take the stand but attorney suggested he should and never warned him not to.

· since claim is against the attorney, justice requires letting the attorney speak of the alleged conversation to introduce whether or not he did give faulty advice.

· To waive privilege, disclosure must be voluntary
· Attorney-client privilege is not waived where court mistakenly compels disclosure of protected communications

· To maintain privilege, client or attorney must object to compelled disclosure

· Failure to object, however, waives privilege

Hollins v. Powell: attorney objected pre-trial to allowing evidence of ACP convos (motion in limine). The judge ruled they were not ACP, and the attorney didn’t object to the same ACP convo testimony at trial.
· court held, bc attorney didn’t object at trial, ACP was waived. 

· attorneys should treat motion in limines as preliminary advice, but still object to any motion they disagree with to preserve the right to assert mistake later

Fairness Rule: If portions of communications revealed during litigation process, then adversary may obtain rest of communications on 
1. same subject; or from 

2. same conversation 

· Default rule for trial-related practice: “fairness doctrine” waives privilege as to whole communication upon disclosure of part of communication

In re Von Bulow, 2nd Circuit refused to apply fairness doctrine to non-judicial disclosures

· Intentional disclosure normally waives privilege as to communications on same subject matter 

In re Von Bulow: murder trial where D was first convicted, then verdict reversed, had attorney write book about the story. P argues he waived ACP by agreeing to have the book written, which included parts of their confidential information (discussions between him and his attorney).

· court agreed that due to “fairness doctrine,” since Von Bulow clearly agreed to have book written and was an active participant, he had waived ACP to those communications disclosed in the book.
· the court narrowed the traditional “fairness doctrine” to say that he had waived ACP to strictly the portions of the conversation disclosed in the book, but not to the whole conversations or convos on same subject matter.
Crime Fraud Exception

1. Although attorney-client privilege protects wrongdoers; 

2. Protection applies only to communications concerning prior criminal acts; 

3. Protection does not apply to current or future wrongdoing

· Those backwards looking communications are still within the privilege.

· Rule 104 seems to limit the use of the “privileged” communication to establish the exception applies

· Rule 104 states that, in deciding the preliminary question of whether evidence is admissible “the court is not bound by evidence rules, except those on privilege”

· On its face, Rule 104 prevents using the privileged material, which is often the only evidence of the facts to be proved. 

· Precluding court from reviewing privileged material leads to an absurd result. 

· Evidence not privileged if preliminary evidence indicates the communications were about criminal activity

· A communication is preliminary evidence of criminal activity

· Rule 104 prohibits considering communications to determine privilege

· May only consider evidence if not privileged

*Zolin rejects this bad approach
U.S. v. Zolin: IRS is trying to prove tax fraud by church of scientology. Saying attorneys were helping them engage in this fraud.
· Factual basis sufficient to support good faith belief that crime has been committed is required to prompt in camera review of privileged material

· Even after a good faith showing is made, the trial court still retains discretion to review the tapes to find the substance of the convos or not (so the standard is abuse of discretion).

Summary: Only the client can waive the privilege

An attorney only waives the privilege if they are acting as an agent for the client

· Scope of waiver depends upon whether waiver is intentional or accidental; and when intentional waiver occur

The privilege protects only communications concerning prior criminal acts

· Crime-fraud exception ensures attorney’s advice to commit a current or future crime or frau goes unprotected
Relevance: whether an item of evidence is relevant or not depends on its relation to some “material” or “consequential” fact.
Trial structure: 

· The trial begins with opening statements; then the plaintiff or prosecution put on their case; at the end of which the defendant can put on its case. 

· To prove its case, each side can use witnesses. The party calling the witness engages in direct questioning of the witness; after which the opposing party can cross-examine the witness.

· An item is admitted into evidence if the court or other tribunal makes it part of the official record

· Judges, not juries, consider questions of admissibility
· The factfinder can only consider and examine admitted evidence; it cannot consider excluded evidence.

· To exclude evidence, an attorneys must object to the introduction of evidence by making an oral motion to exclude it 

· These motions are heard by the judge, out of earshot of the jury, at the bench. The judge permits both sides to argue, and then rules on the admissibility of the evidence.

· After all the evidence has been presented, the parties make closing arguments

· These closing arguments are persuasive stories that tell the jury how to understand the evidence they have heard, and what weight to assign to it.

Rule 104: Preliminary Questions

· in deciding the preliminary question of whether evidence is admissible “the court is not bound by evidence rules, except those on privilege”
· for example, in considering whether privilege exists, a judge can consider whether a 3rd party was present

· judge can consider all evidence to determine whether evidence is admissible

· To determine admissibility, a judge must often rule upon some preliminary question of fact 

· The court can consider any (non-privileged) facts in making its FRE 104(a) determination

· ACN: “the judge should be empowered to hear any relevant evidence, such as affidavits or other reliable hearsay”

· The amount of proof required to render the fact admissible is “preponderance of the evidence”

· The Rules don’t make this clear, but that is the standard

State v. Cosby: should other victims testify about different rapes to show absence of mistake in administering drugs? (is “bolstering testimony” admissible?)
· even if the judge ultimately excludes their testimony, the judge still gets to hear their testimony to decide on whether or not to allow it at trial

FRE 104(a) applies to 3 broad issues:

1. Witness qualification (Article VII (experts) and some bits of article VI)

2. The existence of a privilege (Article V), and 

3. The application of other rules, primarily:

· Article IV (character evidence & public policy rules)

· Article VIII (hearsay) and 

· Article X (“best evidence”)

FRE 103 governs the appellate court’s ability to work out whether the trial court got it right:
(a) Preserving a Claim of Error. A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party and:

(1) if the ruling admits evidence, a party, on the record:

   
   (A) timely objects or moves to strike; and

     
   (B) states the specific ground, unless it was apparent from the context; or

(2) if the ruling excludes evidence, a party informs the court of its substance by an offer of proof, unless the substance was apparent from the context.

*harmless errors (standard) will not qualify=errors that do not have an effect on the verdict

(e) Taking Notice of Plain Error. A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.

· only happens in exceptional circumstances
Summary:

if there IS timely objection, harmless error applies

if there is NO timely objection, plain error applies (miscarriage of justice)
The trial judge only gets to determine admissibility if a lawyer (the “opponent”) objects or makes an offer of proof

· “Evidence is essentially a matter to be threshed out between counsel and judge in trial court.”

· So preference is to allow trial judge a chance to work out admissibility based on all the arguments

· Lower harmless error standard applies to appellant who objected clearly in timely manner

· Stricter plain error standard punishes appellant who does not timely state arguments at trial

Bandera v. City of Quincy: one witness is Bandera, one is Coletta. Bandera’s claim is sexual harassment. Coletta also has testimony of her own sexual harassment, but has no knowledge of Bandera’s harassment, and talks about her own experience (specifically about the psychological effects that sexual harassment has on all victims-including Bandera). Defense objected during trial several times during her testimony but did not state on what grounds.
· Coletta is allowed to testify on what she felt and experienced, bc that makes it more likely that the fact Bandera was sexually harassed is true, but she may not be allowed to testify on the psychological effects of sexual harassment.

· However, bc the objection was not “preserved” or made during trial properly (they didn’t state the grounds on which the objection was made and it was not obvious from context), the review is judged by a “plain error” standard 

· At the most, it would be an abuse of discretion standard, and there is not enough evidence that the trial court abused its discretion, too high a standard

Relevance Chain:

Evidence:  Coletta’s testimony about her experiences

Makes more or less probable the
Fact:  Coletta was harassed

Of consequence because:  city knew or should have known about harassment and did nothing

Determining the action:  city liable for Bandera’s harassment

Summary: Judges, not juries, rule on the admissibility of evidence.

· Judges are have lots of discretion in making their rulings on the admissibility of evidence

· Rule 104(a) allows judges to consider any evidence when ruling on admissibility

· The judge applies the preponderance of the evidence standard 

· Rule 103(a) requires that attorneys make a timely and specific objection

· If the objection is timely and specific, the reviewing court applies the harmless error standard; 

· If not, the attorney waives her objection and the reviewing court applies plain error standard

FRE 401 and 402 separate relevant from irrelevant evidence.

· irrelevant evidence is not admissible

· evidence on exams is rarely irrelevant

Rule 401: Test for Relevant Evidence: Evidence is relevant if:

(a) it has any tendency to make a fact more or less probable than it would be without the evidence; and

(b) the fact is of consequence in determining the action.

*really easy to satisfy
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Relevance is about the links between items of evidence, not the weight of items of evidence
· the chain of inferences must be unbroken
*any tendency means even the slightest tendency

Compare to:

· CEC 210: “Relevant evidence” means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.

· only CA rule say “any disputed fact”
· but for the most part, the rules are actually the same in application

Rule 402: General Admissibility of Relevant Evidence: Relevant evidence is admissible unless any of the following provides otherwise:

    • the United States Constitution;

· statute

    • these rules; …

Irrelevant evidence is not admissible.
FRE 402 has 2 different types: 99.99% of the time

1. hole-filled evidence rule

a. “Relevant evidence is admissible unless…”

b. Thayer, “unless excluded by some rule

2. categorical irrelevance rule

a. irrelevant evidence is not admissible

b. Thayer, “nothing which is not supposed to be relevant, i.e. logically probative, shall be received.”

Knapp v. State: Knapp convicted of murder. Claims it was self-defense bc he had heard that the sheriff had previously beat a man to death on a previous arrest. 

· evidence about sheriff beating a man to death is relevant
· a rumor adds a “brick” to that fact, despite being weak
· D didn’t want to admit part of testimony where he said he didn’t know who told him that rumor

· court held that part of his testimony had a tendency to make the fact he actually heard that rumor less probable, so relevant and admissible
Relevance Chain

Evidence:  doctor’s testimony that man died of senility and alcoholism

Makes more probable

Fact:  man did not die of assault by victim of charged murder

Of consequence because: defendant claimed reasonable fear of victim; if man died of disease, defendant had no basis for fear 

Determining the action: defendant’s killing not justified

U.S. v. Dominquez: D (US customs agent) accused of kidnapping, robbing, and murdering Yamil Mitri (died by gunshot) when he attempted to enter US. D says evidence that he 1. has a gun and 2. attempted to have the barrel changed a week after Mitri’s death is inadmissible bc, as a Customs Officer, he is required by law to have a gun/upkeep it.
· evidence is relevant, makes the possibility that he killed Mitri more probably but does not prove guilt, is merely one piece of evidence among many

· may be weak evidence since he is required to have a gun, doesn’t matter

State v. Larson: D was convicted of negligent endangerment when he put toddler on horse w/ him and horse reared and she died. D had blood alcohol content 3 times legal limit, says that fact is inadmissible bc fact he is over BAC for driving is irrelevant as applied to riding a horse.
· court said BAC evidence was relevant bc allows jury to determine based on logic/experience whether it was more probable that his judgement was clouded/reactions were impaired

Summary:

· Evidence rules usually work by stating some broad rule excluding evidence, then some set of exceptions to the broad rule, then an exception to the exception, and so on.

· The first major broad rule excluding evidence is Rule 402’s categorical exclusion of all irrelevant evidence.

· Under Rule 401, evidence is relevant if it has any tendency to make more or less likely some fact necessary to prove a claim or defense, or which goes to witness credibility.

· So long as the evidence is logically relevant, its weight (or probative value) does not matter under Rule 401.

· For any item of evidence, that item need not bear the whole weight of proving the case: it operates with other facts and evidence as part of an interlocking narrative of the case.

Probative Value and Prejudice: Distinguish probative value from logical relevance, and from prejudice too. Probative value can change depending on: the availability of alternative sources, or the more needed the piece of evidence is to the case.
· basically, how valuable the piece of evidence is to proving the case

· “Probative value” means mostly the same thing as “weight”

· The probative value of an item of evidence is dependent, in part, upon the range of other options for proving that fact

· Also:

· Rational and narrative persuasiveness

· Necessary to satisfy fact-finder’s expectations about the types of evidence she will see or hear at trial

Rule 403: Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons:
· The court may exclude relevant evidence if its probative value is substantially outweighed by a [probative] danger of one or more of the following:

·  unfair prejudice,

·  confusing the issues, misleading the jury, or

·  undue delay, wasting time, or needlessly presenting cumulative evidence.

*to assess probative danger, it helps to fit the harm into one of the available categories

*Evidence is excluded only if probative danger substantially outweighs probative value

*must be substantial AND unfair (if evidence outweighs, but is not substantial=admissible)
Probative Dangers:

1. Unfair Prejudice

a. Improper (emotional) basis for decision

2. Confusion

a. confusing the issue

b. misleading the jury

3. Time/Efficiency

a. wasting time

b. undue delay

c. cumulative (duplicated/adds nothing)

U.S. v. Noriega: US indicted Noriega for helping move drugs into US from Panama from his position in Panamanian defense forces. US showed he had substantially more income than he should, he claimed it was bc he performed “covert” missions for US where he was paid and wanted to introduce evidence what those missions were.

· court said it was probative danger of “geo-political intrigue”/confusing the issue
· weak probative value bc he was still claiming he was receiving extra funds form US so didn’t need to get into details about what it was, waste of time, confusion of issues
 U.S. v. Flitcraft: husband and wife confused about tax law, say they read articles which said they weren’t required to file tax returns, wanted to introduce articles read.
· would possibly confuse the jury regarding the state of tax law (make it seem like law was unsettle when it wasn’t)

· inadmissible

Abernathy v. Superior Hardwoods, Inc.: P was injured by logging machinery when log fell on him. D wanted to introduce video they made of how the machine works, with the sound of the machine, to prove P should have heard machine and moved out of way.

· weak probative value (wasn’t the sound as P would have heard it so not similar enough), waste of time (if they were to take more time to replicate how Abernathy would have heard the machine), confusion of issues

U.S. v. McRae: husband shoots wife in head w/deer rifle. wants photos of her body/exit wound on her head not to be admitted bc would cause unfair prejudice.

Evidence:  photos of victim, crime scene

Fact:  position of victim, rifle

Of consequence because:  victim was shot intentionally; defendant acted with required 
state of mind

Determining the action:  conviction of defendant

Relevant and admissible because:  probative danger not undue, does not substantially outweigh probative value of photos. trial court found those pictures important to proving elements of offense, and appellate court is wary to overturn.
U.S. v. Mehanna: American traveleld to United Arab Emirates/Yemen and after return to US began translating Arab materials sympathetic to al-Qa’ida and dispersing terrorism footage. D says videos of beheadings of US citizens is inadmissible bc would cause unfair prejudice/inflame the jury.
Evidence:  terrorism related pictures, videos, and printed materials

Fact:  motive and intent

Of consequence because:  shows defendant’s purpose in going to Yemen

Determining the action:  to provide material support

Relevant and admissible because:  emotional impact directly related to type of crime (terrorism) and efforts taken to minimize purely inflammatory aspects of evidence (jury instruction can decrease any inflammatory reactions that may occur).
*Old Chief addresses how the way we use evidence affects the weight of evidence

Old Chief v. U.S.: D charged w/assault in relation to a crime of violence. Has prior conviction of “assault causing grievous bodily harm.” for violation of statute which says no one who is felon can carry a gun, D says he would admit he is a previous felon, but does not want the name of the charge to be told to the jury bc would be unfairly prejudicial (if he did similar crime in the past, must have committed current crime). 
· court says if he would admit to the element being proved (felon in possession of a firearm), it did not have further probative value to say the name of the crime that made him a felon, and would be unfairly prejudicial

· stipulation renders the title of the past crime cumulative and tips the scale so that the probative danger substantially outweighs the probative value
Lots of evidence has both a legitimate and illegitimate use.

Rule 105: limiting evidence that is not admissible against other parties or for Other Purposes

· If the court admits evidence that is admissible against a party or for a purpose--but not against another party or for another purpose--the court, on timely request, must restrict the evidence to its proper scope and instruct the jury accordingly.

Rule 104(b): Relevance that Depends on a Fact

· In General. When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later.

FRE 104(b) Sufficiency Standard:

· Sufficiency question: based on proponent’s admissible evidence, could a reasonable juror believe the fact exists or is true?

· Unlike 104(a):

· Only consider admissible evidence

· Only consider proponent’s evidence (so not balance of probabilities) 

· is there sufficient evidence for a jury to decide on the issue

Conditional Relevance responds to objection that evidence is irrelevant

· Sometimes, an item of evidence is relevant only if some other item of evidence is relevant

· Their relevance is tied together

· What happens if you haven’t yet proved the antecedent (“conditional”) fact?

· Answer: you have to show the judge that a juror could believe that the antecedent (“conditional”) fact is true

Morgan’s Example: Homicide case- D killed V to benefit from life insurance

· If D knows about insurance (fact that evidence depends on) then fact that V has life insurance gives D motive to kill. 

· life insurance (evidence) is relevant IF D knows about it (fact)

Standards of Proof:
--100%

--Beyond a reasonable doubt

--Preponderance (witness is qualified, privilege exists, evidence is admissible)-preliminary fact + opponent’s evidence

--Sufficiency (jury, not judge, gets to decide weight of evidence)- preliminary fact

--0%

U.S. v. McNeely: D convicted of aggravated murder. Thompson, inmate who was proven to be in same prison @ same time testified someone represented themselves as him and admitted to the murder, but failed to ID the D as the person that spoke to him in jail. D says testimony of confession is inadmissible bc couldn’t ID him as person that admitted it and would be unfairly prejudicial.
· court held the testimony was sufficient evidence for a jury to reasonably conclude whether it was D who spoke to Thompson or not, so admissible.

Summary:

· Probative value describes an item of evidence’s weight or importance. 

· An item’s weight can vary from case to case, depending upon how it fits with the other admissible evidence.

· Probative danger comes in three categories: undue prejudice, confusing the issues or misleading the jury; and undue delay, wasting time, or repeatedly presenting the same evidence.

· Rule 403 excludes evidence only if the probative danger substantially outweighs the probative value

· It thus favors admissibility.

·  Evidence is used for some purpose. Rule 105 instructs the jury about the purpose for which to consider the evidence, and to ignore the impermissible purposes.

· Under Old Chief, in very rare, exceptional circumstances, Rule 105 may be insufficient to avoid the relevant probative danger, and so the trial court should permit stipulations, or exclude the evidence.

· Under Rule 104(b), if the relevance of two items of evidence is interlinked, so that the admissibility of the first item is conditioned upon the second, then the evidence is admissible if the proponent produces sufficient evidence for a reasonable juror to believe the fact

· The proponent must introduce both items of evidence before resting her case; if she fails to introduce the second item, the first item will be struck from the record. 

Trial Mechanics: most questions regarding the order of proof and the mode. of examining witnesses are l eft to the. discretion of the trial judge
FRE 611(a): Control by the Court:  Purposes.  The court should exercise reasonable control over the mode and order of questioning witnesses and presenting evidence so as to:

(1)  make those procedures effective for determining the truth;

(2)  avoid wasting time; and

(3)  protect witnesses from harassment or undue embarrassment.

611(b) Mode and Order of Questioning Witnesses and Presenting Evidence: (b) Scope of Cross-Examination.  Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility.  The court may allow inquiry into additional matters as if on direct examination.

FRE 611(c): Mode and Order of Questioning Witnesses and Presenting Evidence

(c) Leading Questions.  Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony.  Ordinarily, the court should allow leading questions:

(1)  on cross-examination; and 

(2)  when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.

Modification to traditional trial process:
Traditional

· Stone v. Peacock: party can call witnesses in any order they choose
· Elgabri v. Lekas: parties have control over which witnesses they call, even hostile ones
· U.S. v. Wilford: a party can present surrebuttal evidence to counter testimony of rebuttal witness

Modification

· Stone v. Peacock: Plaintiff required to testify first and lay out chronology; defendant prevented from cross-examining witness

· Elgabri v. Lekas: Plaintiff required to use defendants on case-in-chief only to introduce evidence he could not obtain from other sources

· U.S. v. Wilford: Court precluded surrebuttal testimony as cumulative

Questioning Witnesses: (traditionally)



U.S. v. Carter: D was charged with robbing bank. Argues a defense witness’ cross-examination went beyond the scope of the direct examination. 

· FRE 611(b): grants trial court discretion to permit questioning that goes beyond scope of direct examination as if on direct examination

· Permissible where testimony is “highly probative”
FRE 106: “Rule of completeness”

Remainder of or Related Writings or Recorded Statements: If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part—or any other writing or recorded statement—that in fairness ought to be considered at the same time.

FRE 106 (Fed.) v. CEC 356 (CA)

FRE: 

· Party may require introduction of clarifying documents “at the time” original portions are introduced

· Applies only to written and recorded statements (not oral testimony)

· Does not apply to incomplete witness testimony

· Only those portions that “in fairness” should be considered are admissible

CEC 356:

· Section 356 does not discuss timing

· Applies to to acts, declarations, conversations, and exchanges of correspondence in addition to writings

· Entirety of writing, act, declaration, etc. is admissible, without redaction

Leading Questions Exceptions
· children

· mental problems

· drug addicts

*hostile witness: adverse party, someone associated with an adverse party, someone who doesn’t want to answer your questions 

U.S. v. Nabors: Ds found guilty of bank robbery. Argue that leading questions asked of a 12 year old was inappropriate (12 yr old heard the after robbery bragging about money).
· Under FRE 611(c), leading questions are usually prohibited on direct

· Leading question is normally one that suggests an answer

· Here, “have you told me before what they said” seems to call for particular answer

· Child witnesses are an exception to the leading question rule

Ellis v. City of Chicago: officer entered house shot Ps dog. Ps appeal judgement for D, argue that trial court erred in refusing to let P use leading questions during direct examinations of two other police officers employed by city. 
· Gets rid of old “voucher” rule that we saw in Chambers. 

· old rule required proponent to vouch for veracity of witnesses on direct, and so precluded treating them as hostile

· court agrees that permission to treat witnesses as adverse isn’t limited to actual hostility, and bc officers identified with the D they are adverse and leading questions should have been allowed as if hostile witness.

· however, this error was not reversible error (harmless error). Says the rule also allows the trial judge a lot of discretion in allowing leading questions, and the “decision will not be reversed absent a clear showing of prejudice to the complaining party.”
Summary:

· The judge has a broad power to control the timing and presentation of evidence if it would promote FRE 102/611 values

· Normally, the attorneys get to determine how to present their evidence

· Rule 611 permits the judge to step in to alter the way evidence is presented, to make the trial fairer, more efficient, or less confusing to the jury 

· One limit on this judicial power is Rule 106’s process for clearing up unfairly misleading uses of documentary or recorded evidence

· If a proponent offers part of a document or recording, and it would be unfair not to introduce some other portion of it, Rule 106 allows the opposing part to introduce the rest right away, if she so choose

· Leading Questions are disvalued because suggestive

· Some witnesses are automatically subject to leading questions

· Attorneys have a permission (not a right) to control when witnesses testify, and ask leading questions of hostile witnesses

· Judge should not unduly prejudice ability to put on case by limiting direct

Competence
FRE 601: Competency to Testify in General (mirrors structure/language of FRE 402)
· Every person is competent to be a witness unless these rules provide otherwise. But in a civil case, state law governs the witness's competency regarding a claim or defense for which state law supplies the rule of decision.

*compare to FRE 402: Relevant evidence is admissible unless any of the following [rules] provide otherwise…
Rosen v. U.S.: Ds were indicted for fraud. Broder (co-conspirator) pleaded guilty then was called as witness for government against Ds. They argue Broder is “not competent” to testify because old rule was “a person found guilty of forgery and sentenced was thereby rendered incompetent as a witness until pardoned.”
· Old rules of disqualification: whole classes of witnesses disqualified as incompetent 

· Expresses view that hearing from certain witnesses is likely to impede rather than advance the search for truth

· Modern Rule: almost everyone is competent

· “the truth is more likely to be arrived at by hearing the testimony of all persons of competent understanding who may seem to have knowledge of the fact involved in a case, leaving the credit and weight of such testimony to be determined by the jury … rather than by rejecting witnesses as incompetent …”

U.S. v. Lightly: An inmate was stabbed in his cell. One fellow inmate was not indicted bc was insane/incompetent to stand trial (McDuffie). D is the other inmate, and claims only McDuffie attacked the inmate, and he was merely intervening to stop the attack. D didn’t allow McDuffie to testify, and he would have said he attacked inmate alone.
· Strong presumption of competency under FRE 601.

· No categorical exclusion of the insane as per se incompetent

· All that is required is personal knowledge; capacity to recall; and ability to understand duty to tell the truth
· Established by judge (under FRE 104(a) hearing standards)

· McDuffie’s testimony may have strongly corroborated Ds argument, so he is due a new trial. Incompetence is usually the wrong answer.
FRE 602: Need for Personal Knowledge “specialized application of the provisions of FRE 104(b)”

· A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness' s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.

Personal Knowledge limit on competence:
· Require not only that witness had capacity to perceive, but that witness did perceive and can recollect impressions having any tendency to establish a fact of consequence . . . 

· ACN: Question whether witness did perceive is a question of conditional relevance

· Testimony is relevant only if witness did perceive

· Witness’ did perceive only if she believes she did perceive 

· So long as there are sufficient grounds to believe that a juror could find the witness had personal knowledge, the jury will get to evaluate that question for themselves

Personal Knowledge is a Conditional Relevance issue:







Judge acts as Permissive Gatekeeper:

(reasonable jury)-judge decides

Event------( Personal Knowledge------( Testimony

(FRE 602 minimal assurances of memory perception)    Jury gets to assess: Ambiguity, Sincerity, Erroneous memory, faulty perception

U.S. v. Hickey: D was charged with conspiracy to distribute cocaine. Ventimiglia testified against D for gov saying Hickey dealt drugs. D claims V is “incompetent” to testify bc he is a “loose cannon” drug addict. In cross-examination, exposed lack of memory, uncertainty as to details, and inconsistencies.

· Personal knowledge is assessed under the “low threshold” of FRE 602 and 104(b)

· Standard is whether a reasonable juror could believe that witness had the ability & opportunity to perceive the events she testifies about

· “Testimony should not be excluded for lack of personal knowledge unless no reasonable juror could believe that the witness had the ability and opportunity to perceive the event that he testifies about.”

Oath Requirement: The oath requirement ensures witnesses understand the duty to tell the truth and the penalty of perjury

Rule 603: Oath or Affirmation to Testify Truthfully

· Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness's conscience.

· Typically: “Do you swear to tell the truth, the whole truth, and nothing but the truth, so help you God?” So long as witnesses guarantee to tell the truth, they can enter their oath or affirmation in any form likely to awaken their conscience

· ACN: Affirmation is simply a solemn undertaking to tell the truth; no special verbal formula is required.

U.S. v. Ward: D convicted of income tax violation. D did not testify bc was not allowed to change Oath to his liking. 

· court held that since, in his mind, the oath imposed upon him a higher duty, the trial court abused its discretion in not allowing him to use his own oath

· “form of the oath must be crafted in a way that is meaningful to the witness.”

· Oath or affirmation may be idiosyncratic so long as oath conveys obligation to tell truth on penalty of perjury

· But cannot be “cleverly worded oath that creates loopholes for falsehood”

· Insufficient guarantee of honesty:

· “I am a truthful man … I would not tell a lie to stay out of jail.” United States v. Fowler (5th Cir. 1979)

U.S. v. Allen J.: D convicted in juvenile court for sexually abusing another minor. D claims that minor victim was “incompetent” to testify because of her age and inability to understand truth/lie. 

· Competence evaluation under FRE 601

· Restates rule that even children are presumed competent to testify so long as have capacity to distinguish between truth and falsehood understand obligation to tell truth

· Oath requirement under FRE 603

· Permissible to question witness sufficient to establish that she understands appeal to her conscience and impress upon her duty to testify truthfully

· Need not actually awaken conscience: jury gets to evaluate whether witness is telling truth or lying

· Difference between Competence and Oath requirement!

Physical Evidence

Authentication

FRE 901: (a) In General. To satisfy the requirement of authenticating or identifying an item of evidence, the proponent must produce evidence sufficient to support a finding (low sufficiency standard-similar to 104(b)s conditional relevance rule) that the item is what the proponent claims it is.

(b) Examples. The following are examples only--not a complete list--of evidence that satisfies the requirement:

(1) Testimony of a Witness with Knowledge. Testimony that an item is what it is claimed to be.

(2) Nonexpert opinion about handwriting (based on familiarity with it)

(3) comparison by an expert witness or the Trier of Fact

(4) Distinctive characteristics taken together with all the circumstances

(5) opinion about a voice (based on hearing the voice)

(6) Evidence about a telephone conversation: evidence that a call was made to the number assigned at the time to:

A. a particular person, if circumstances, including self-identification, show the person answering was the one called; or

B. a particular business, if the call was made to a business and the call related to business reasonably transacted over the phone

(7) Evidence about Public Records
A. document was recorded or filed in a public office as authorized by law; or

B. a purported public record/statement if from the office where items of this kind are kept

(8) Evidence about Ancient Documents/Data Compilations, evidence that:
A. is in a condition that creates no suspicion about its authenticity;

B. was in a place where, if authentic, it would likely be; and 

C. is at least 20 years old when offered

(9) Evidence about a Process/System (showing that it produces an accurate result)
(10) Methods provided by statute/rule
* If (sufficient evidence that person has familiarity with handwriting) Then (person is able to authenticate the handwriting)-> Fact -> Determining issue
* IF (lacks sufficient familiarity) Then (unable to authenticate)


U.S. v. Long: D convicted of check fraud. D calls fiancé as witness and she mentions a 

contract that D signed which led him to believe he was in a legitimate business venture. Fiance identified an exhibit as the contract of employment. D claims hearsay/ trial ct didn’t allow contract bc not authenticated.
· court. held contract was authenticated. all that is needed to authenticate is “proponent need only prove a rational basis for the claim that the document is what the proponent asserts it to be…this may be done w/circumstantial evidence.”
· admitted under sufficiency of evidence standard.
· Difference in what Gov claimed it to be: they didn’t claim it was the contract (bc fiancé had no knowledge of contract and couldn’t authenticate it) but they claimed she had seen a contract signed at the airport (so she could authenticate that the contract was the one signed at the airport
* what the party must do to authenticate an item of evidence depends upon what the evidence is claimed to be: introducing cup as “same type of cup” or “the cup that killed person”

U.S. v. Zhyltsou: D convicted of unlawful transfer of a false identification object. One witness claims he sent him false document from azmadeuz@gmail.com. Gov sought to introduce evidence of “russian facebook” page which had Ds name and picture, and had the associated skype name as “azmadeuz.” 
· court held the page was not authenticated because there was “no evidence that D himself created the page, and there were people who would want to create a false page to make him look guilty. The witness himself is a fraudster and could have faked page
· Maybe if the gov hadn’t sought to introduce it as Ds page specifically, they would have been able to admit it as just a facebook page that contained Ds details, and the jury would have been free to guess that the page was created by D
Two types of object:
(1) Unique on face — easy to authenticate by someone with knowledge; 
(2) Common and monotonously alike — requires chain of custody
Bruther v. General Electric Co: P was electrocuted changing lightbulb that broke. Didn’t keep track of the bulb, but they found the bulb in a closet next to where accident happened. Witnesses said they don’t usually keep broken bulbs, only 6 people had access to bulb, and it was the same brand as original bulb, and P claims they never used another brand.
· All that is required is “testimony sufficient to support finding that the matter in question is what its proponent claims”

· Chain of custody argument: 

· Breaks in the chain of custody go to weight, not relevance

· Two steps to authentication: 

1. Is evidence sufficient to place object before jury

2. Jury decides whether object is what proponent claims it to be
· evidence “sufficient” to support finding that bulb in question is the one that caused Ps injuries- for jury to determine

U.S. v. Casto: D convicted of possessing meth. Claims there was a break in the chain of custody. Sealed and sent to DEA, tested then sent back to  officer who held them.
· So long as reasonable jury could believe that evidence is what its proponent claims it is, 

· “Any question as to the authenticity of the evidence goes to the jury”

· “A break in the chain of custody affects only the weight and not the sufficiency of the evidence”

· Even though technician did not testify, the evidence is sufficient to support reasonable jury finding that it is the same meth

U.S. v. Grant: D convicted of conspiracy to import heroin. there was about a month not accounted for for the location of the heroin between officers and testing facility. 
· court points out that they are only introducing testimony from the chemist that says what they tested was heroin (testimony does not require authentication)

· even if D were to argue the testimony was not relevant bc it was not the same heroin, court says it would likely not be successful bc only needs to be “some likelihood” that the substance tested by the chemist was the substance seized at the airport
Best Evidence Rule

FRE 1002: Requirement of the Original
An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise.

FRE 1003: Admissibility of Duplicates
A duplicate is admissible to the same extent as the original unless a genuine question is raised about the original's authenticity or the circumstances make it unfair to admit the duplicate.

Two ways best evidence comes in to play:

· See Mueller & Kirkpatrick: 

1. Elements of claim or defense require proof using some document

2. Proponent relies on document to prove facts outside witness’s personal knowledge

· So: if the witness’s source of knowledge is the document (rather than perception of the events memorialized in the document) the Best Evidence rule requires an original or a copy

Best evidence rule applies only to Documents: “Document” includes writings, recordings, and photographs

· FRE 1001: An “original” of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the  data accurately, is an “original.”

· A “duplicate” is a counterpart produced by the same impression as the original … or by means of photography … or by other equivalent techniques which accurately reproduces the original.

Even if a recording is the strongest evidence, it may not be the “best” evidence: So long as content of document is not in issue, it can be proved by relatively weak (but relevant) evidence

· ACN: Can use document/recording to prove content of conversation

· In that case, Best Evidence Rule would apply

· But need not: can prove conversation by testimony, etc.

· Meyers v. US (D.C. Cir. 1949):  Don’t have to use transcript to prove testimony
· can use witness instead

· US v. Gonzalez-Benitez (9th Cir. 1987):  Don’t have to use tape to prove conversation
· can use witness instead

· Up to parties to use strongest or weakest evidence

Meyers v. U.S.: Lamarre and D jointly indicted for perjury/subordination. At subcommittee hearing, Lamarre gave testimony. Witness testified at trial as to his testimony at the subcommittee, and D claims they need the transcript from the hearing bc according to best evidence rule that is the best evidence of what was said.

· court says does not apply to what someone heard. Rule is limited to where the contents of a writing are to be proved.
· statements alleged to be perjurious may be provide by any person who heard them

U.S. v. Gonzalez-Benitez: Ds convicted of importing/distributing heroin. Ds claim evidence of convo had that was recorded on tapes was not the “best evidence” since the tapes themselves would. be.
· court says the best evidence rule is applicable only when one seeks to prove the contents of a document or recording, and the content of the tapes themselves was not a factual issue relevant to the case.
Seiler v. Lucasfilm, Ltd.: P creates science fiction creatures and alleges copyright infringement by George Lucas in “the empire strikes back.” Seeks to introduce “reconstructions” of his original designs bc doesn’t have original designs from date before the movie was released. 

· since the contents of Ps work are at issue, “[P] must either produce the original or show that it is unavailable through no fault of his own.” Rule 1004(1)
· Ct finds that P destroyed original in bad faith and therefore cannot meet proof needed by Rule 1004

3 Major exceptions to the best evidence rule:

1. “Photocopy exception”: photocopies of documents may be produced instead of original

· United States v. Stockton, (8th Cir. 1992): photograph of document may be substituted for original document, in same manner as photocopy

2. FRE 1004: Original is unavailable, through no fault of the party seeking to prove its content

· U.S. v. Standing Soldier (8th Cir. 1976): if document lost, then secondary evidence admissible to prove content

3. FRE 1006: exception for summaries of “voluminous” records that cannot conveniently be presented in court, 

Rule 1004: Admissibility of Other Evidence of Content

An original is not required and other evidence of the content of a writing, recording, or photograph is admissible if:

(a) all the originals are lost or destroyed, and not by the proponent acting in bad faith; … 

(c) the party against whom the original would be offered … fails to produce it at the trial or hearing

If an original is unavailable, any admissible evidence can be used (so long as otherwise admissible)
U.S. v. Standing Soldier: D convicted of assault with intent to kill. He had signed written statement of his involvement and note was lost. Gov produced typewritten copt and introduced testimony of note. 

· best evidence rule “recognizes no degrees of secondary evidence”

· “secondary evidence” refers to any evidence of the content of a document other than the original document itself

· So proof of content could be by typewritten copy, or testimony by someone who had seen the original note, or both

Rule 1008: Functions of the Court and Jury

Ordinarily, the court determines whether the proponent has fulfilled the factual conditions for admitting other evidence of the content of a writing, recording, or photograph under Rule 1004 or 1005. But in a jury trial, the jury determines--in accordance with Rule 104(b)--any issue about whether:

(a) an asserted writing, recording, or photograph ever existed;

(b) another one produced at the trial or hearing is the original; or

(c) other evidence of content accurately reflects the content.

(a) Opponent claims the document never existed 

(a) (other evidence admissible if sufficient evidence to believe document existed)

(b) Opponent claims the purported original is not the original

(a) (document admissible if sufficient evidence to believe it is the original)

(c) Opponent claims the statement of content is inaccurately stated

(a) (statement admissible if sufficient evidence to believe content is accurate)

FRE v. CEC on Secondary Evidence
· FRE: 

· Requires original to prove content of writing

· Secondary evidence permitted only if writing lost or destroyed without bad faith 
· CEC 1521 & 1522

· 1521: Secondary evidence permitted by default to prove writing unless:

· Genuine dispute over contents

· Unfair to permit secondary evidence

· Oral evidence to prove content of writing

· 1522: In criminal case, secondary evidence inadmissible if:

· In custody or control of proponent, and

· Proponent has not made original available for inspection before trial

Summary: Physical evidence must be authenticated by producing a witness to testify that the item is what it’s proponent claims it to be. 

· Rule 901, which governs authentication, is simply more specific application of the Rule 104(b); it applies the sufficiency standard to admit physical evidence if a reasonable juror could believe it is what its proponent claims it to be. 

· Physical evidence falls into two broad categories: unique and generic

· Unique evidence may be authenticated by a witness with personal knowledge of the item

· Generic evidence may be authenticated by a witness with personal knowledge of the process of maintaining the item separate from others of its type and producing it at trial. 

· The Best Evidence Rule contained in Rule 1001–1004 only applies if the issues at trial present some question that requires proof of the content of a document or other recording, rather than the underlying event the document or recording memorializes

· If the content is in issue, Rule 1002 requires the proponent to produce an original or a duplicate. 

· The Rule is easy to satisfy, given Rule 1001’s definition of original or duplicate

· If the original cannot be obtained by the proponent, because lost, destroyed, or otherwise unobtainable, oral, written, or typed evidence is admissible to prove the content of the document. 

Hearsay

Hearsay can be related to Rule 602 need for personal knowledge: A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may consist of the witness' s own testimony. This rule does not apply to a witness’s expert testimony under Rule 703.

· hearsay witness will not have personal knowledge of the truth of the statement that was said by a third person
Rule 801: Definitions That Apply to This Article; Exclusions from Hearsay
(c) Hearsay. “Hearsay” means a statement that:

(1) the declarant does not make while testifying (under oath) at the current trial (not past) or proceeding; and 

(2) a party offers in evidence to prove the truth of the matter asserted in the statement.

· an out of court statement offered to prove the truth of the matter asserted
Trial of Sir Walter Raleigh: 2 men, D and Cobham were accused of conspiring to kill the king. They introduced at trial a confession by Cobham of the treason but that was later recanted. They also introduced evidence by Dyer, a pilot who said a Portuguese guy told him that D and Cobham would cut the king’s throat. 

· court said statement by Portuguese guy was OK bc it wasn’t offered to show the prrof of the matter, i.e. that they did commit treason, but was rather introduced to show that rumour of the treason “had wings.”
· Four factors to examine: We want to know what the Portuguese Gentleman thinks:

· What, exactly he said (narration/ambiguity)

· Whether he was serious (sincerity/insincerity)

· Whether the he remembers correctly (memory/erroneous memory)

· Why he believes Raleigh will attack King James (perception/faulty perception)

Rule 802: The Rule Against Hearsay

Hearsay is not admissible unless any of the following provides otherwise:

· a federal statute;

· these rules; or

· other rules prescribed by the Supreme Court.

* evidence law is simply the exceptions to the relevance rule





Live Witness testimony permits the Jury to assess 4 “credibility” factors:
1. Perception

2. Memory

3. Sincerity

4. Narration

· Following evidentiary guarantees:

· demeanor

· Cross-examination

· Oath

Witness Testimony as related to Hearsay









Hearsay Statements







*declarant








- speaks/writes or is recorded out of court  

 
or at another proceeding

*statements


-not under oath; or


- not something a witness is recounting 

from memory; or


- not something the witness perceived

Witness: Testifying from personal knowledge as to events or utterances she perceived through one or more of her senses

Declarant: Declarant is some human person making the out-of-court statement

· animals/electronics saying things are not declarants

· inanimate objects have no issue with hearsay

Leake v. Hagert: in negligent driving case, P said evidence of his son saying to someone that the “red lens had been out for some time” was hearsay bc his son wasn’t there. 

· Court said was erroneous to prove the truth of the red light being out, but since there was other evidence of the light. being out the error was harmless and the dismissal was affirmed.
Summary: 

· Hearsay is an out of court statement offered to prove the truth of the matter asserted. 

· Out-of-court means not given by a witness, under oath, on the stand, as testimony at the current legal proceeding. 

· A statement is an utterance that is used as a substitute for live testimony testimony, intended to communicate something.

· The matter asserted is some fact, capable of being true or false, that the declarant intends to communicate through her statement.

· Statements are hearsay only if they are offered to prove the truth of the fact that they communicate. 

Analysis for Hearsay vs. Non-Hearsay:
1. what is the matter asserted

2. is it offered to prove the truth of some fact that you seek to establish

Non-Hearsay

A range of circumstantial statements are ones not “offered to prove the truth” of what they assert
Purpose dictates Admissibility

-Hearsay Purpose: to prove the truth

· the “substantive” use

-Non-Hearsay Purpose: impeachment-undermine witness credibility

· two inconsistent statements, T&S

· both cannot be true, so witness unreliable

· not offering statement because S is true, but because it contradicts T

-Hearsay: only if true statement

-Non-Hearsay: not true statements

Lyons Partnership v. Morris Costumes, Inc.: Lyons owns IP rights to Barney. Suing costume shop that as a “Duffy the Dragon” costume that they say steals Barney’s likeness. Principal at elementary school testified that, when someone showed up in the costume, the kids all shouted, “Barney!” Newspaper reports, further, described the character as “Barney.” 
· court found the evidence was offered to prove the children and reporter’s reactions, expressing their belief that those persons were Barney. The statements were not offered to prove that the person was Barney.
· so no hearsay exclusion

Range of circumstantial statements are ones not “offered to prove the truth” of what they assert. 

1. “The gun is loaded”

a. matter asserted is that the gun is loaded

b. offered to prove that the declarant knew gun was loaded

c. determining action- non-negligent killing

2. “I am the King of the Salmon People”

a. Matter asserted is Declarant’s regal status

b. offered to prove the fact that Declarant was insane

c. Determining action- declarant mentally incompetent

3. “The sheriff beat the old man to death”

a. matter asserted- sheriff violently killed old man

b. offered to prove the fact that listener’s reasonable fear of sheriff

c. determining action- listener acted in self-defense

Common Scenarios:

· To show the mental state of a criminal defendant 

· Knowledge/lack of knowledge, recklessness, etc.

· To show good-faith belief in truth of utterance or lack of malice in a libel or slander case

· Other uses

· To show lack of sanity (often arises in cases involving wills or commitment hearings)

· To Show effect on listener

· Criminal defendant asserting self defense

· Statement offered to show afraid of victim

· Employment discrimination plaintiff asserting employer failed to investigate or remedy

· Statement offered to show employer was on notice of supervisor’s harassing behavior

· verbal acts

· legally operative acts “I accept your offer,” “I do”

U.S. v. Parry: D was convicted of conspiring to distribute PCP. Argument was that he thought he was working for the government in catching drug dealers, not distributing. Wanted to introduce his mother’s testimony where he had told her he was working for gov.
· court held that it was not offered to prove the truth of the matter asserted, ie that he was working for the government, but rather to show that declarant thought he was working with gov, so state of mind.

· admissible.

Subramaniam v. Public Prosecutor: D convicted of 20 rounds of ammunition. Claims he was kidnapped by terrorists and forced to carry. Trial ct didn’t allow convo w terrorists
· court says statements made by terrorists were not inadmissible because they “might reasonably have induced in him an apprehension of instant death if he failed to conform to their wishes.”

· goes to his state of mind, not proving the truth of what the terrorists were saying

Southerland v. Sycamore: Bus driver claims sexual harassment, school district argues that rumors of her and a male having a relationship were inadmissible. P claims he was starting the rumors that she was having sex with him.
· court says statements were not inadmissible because they were not offered to prove the truth of that statement, but rather that the school officials had knowledge of the problem

U.S. v. Jefferson: letter sent to D stating date he needed to appear was admissible as evidence to show he knew of date.

U.S. v. Johnson: D convicted of distribution of controlled substances. Witness over heard him saying he “needs to stop writing prescriptions like this.”

· court found not hearsay bc was used to show Ds state of mind not the truth that he was writing bad prescriptions

Verbal Acts (non-hearsay if a verbal act)
· These are complicated they do not describe something; they are a way of doing something

· “I bet you cannot jump that ravine”

· “Hooray!”

· “Close the door!”

· “How are you feeling”

· None of these utterances can be true or false

· They are not propositions, they are actions

· Some verbal acts are used to change the legal status of things or persons

· “I accept your offer” (contract)

· “Lindsay Lohan is a drunk and a druggie” (libel)

U.S. v. Saavedra: D convicted of conspiracy to commit fraud. Called individuals and pretended to be police officer, got credit card info, and charged money orders on them. D argues testimony of individuals saying they got phone calls from people posing as law enforcement officers is hearsay.
· court says not hearsay bc not going to proving that the individuals were actually police officers, but rather to show how the credit card numbers were fraudulently obtained by people posing as police officers

· provides circumstantial evidence of fraud

Hanson v. Johnson: Tenant and owner own parts of cornfield, 2/5 to Owner, 3/5 to tenant. The tenant had already sent cribs of corn to bank as mortgage. 
· ct held not hearsay because the words were verbal acts, not simply describing whose bail are whose, but identifying for purposes of partition, accomplishing a legally operative action. 
· can’t be a description if it’s a verbal act

Creaghe: Collision between car and truck, P seeks reimbursement from truck owner’s insurance, but insurance claims he cancelled the policy before the crash.

· court says evidence of the conversation to end the policy is not hearsay bc it is “part of the oral agreement to cancel the insurance policy.”
· can only be established by testimony as to the conversation had between the parties.

U.S. v. Montana: D convicted of bank robbery bc he drove getaway car. Accomplice that pleaded guilty had testified at his trial that D didn’t know he was driving for a bank robbery. Deputy then heard that accomplice saying to D’s father “it’s going to be 10,000” for the favorable testimony.
· Court says this was a “verbal act” or “performative utterance” because it was merely a demand. If deputy had heard “your father has promised me 10,000” that would be hearsay bc it’s value would depend on it being truthful.
Hearsay: Statements
· Recognize that approach to “statements” in the Federal Rules requires that they are “intentional” communications

· Such communications can be express in words or implied

· Under the federal rules, implied assertions are acts intended to communicate some assertion

Three different ways in which conduct “tells” us something:

· Nonverbal conduct intended to signal without words 

· Waving; doffing cap; and so on

· Verbal expression intended to imply some other assertion

· Q: “Can you recommend this candidate for the fireman’s position?” 

· A: “He has very good handwriting.”

· Nonverbal conduct not intended to imply anything, but which circumstantially reveals something about what the actor believes

· Squeezing tomato and then replacing it at supermarket

*FRE 801(a)’s definition of “statement” excludes all conduct not intended as an assertion
Rule 801: Definitions that apply to this Article; Exclusions from Hearsay
(a) Statement. “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.

(b) Declarant. “Declarant” means the person who made the statement.

(c) Hearsay. “Hearsay” means a statement that:

(1) the declarant does not make while testifying at the current trial or hearing; and

(2) a party offers in evidence to prove the truth of the matter asserted in the 

statement.

*declarants must be human beings, and statements must be by humans

*FRE 801(a) takes an assertion-based definition of a hearsay statement. This means that the actor only makes a statement if she intends to communicate something

· We do not really focus on the declarant-related factors, e.g., sincerity, narration, memory, and perception, which is the Wright v. Tatham view
Problem with utterances that imply a relevant, true statement. i.e. these are good avocados, which imply that they are ripe, which leads to an inference, but was it intended by the declarant?
U.S. v. Zenni: Police were searching pursuant to a warrant when phone rang and people said “put $2 to win on Paul Revere in the third at Pimlico.” Thus police believed premises were being used for illegal betting purposes. 
· court held not hearsay, bc statements were used to “show the declarants’ belief in a fact sought to be proved” (they believed they could illegally bet there)
· implied assertions are expressly excluded from the operation of the hearsay rule by Rule 801

Outdated Common Law View:

· What matters is whether conduct communicates something, whether the actor intends to or not

· Sea Captain Example: captain inspects vessel then takes voyage with family

· Under Wright v. Tatham, conduct that implies an assertion but is not intended to would be hearsay. But under Rule 801 they no longer are
Comparison of Zenni and Wrighit v. Tatham:

Zenni: Non-verbal conduct intended to assert some belief

· Hearsay

· Verbal utterance intended to assert belief in some further fact not contained in the statement

· Hearsay

· Verbal utterance not intended to assert belief in some further fact not contained in the statement

· Not hearsay

· Non-verbal conduct not intended to assert some belief

· Not Hearsay

Wright: Non-verbal conduct intended to assert some belief

· Hearsay

· Verbal utterance intended to assert belief in some further fact not contained in the statement

· Hearsay

· Verbal utterance implies, though not intended to assert belief in some further fact not contained in the statement

· Hearsay

· Non-verbal conduct implies, though not intended to assert some belief

· Hearsay

Summary:
· A statement is an utterance made by a speaker, where the speaker intends to communicate some information.

· The Federal Rules thus preclude many non-humans from making statements: neither machines nor animals can make statements.

· A statement can be expressed in words or implied in through certain actions

· Only matters intended to be directly communicated by the statement are part of the statement itself; other inferences, even ones directly implied by the statement, are not.

Confrontation Clause:
The Sixth Amendment establishes a criminal defendant’s right to an adversarial criminal trial.

US Constitution, Amendment VI: 

In all criminal prosecutions, the accused shall enjoy the right…to be confronted with the witnesses against him….

Crawford v. Washington (Crawford Inaugurates Contemporary Confrontation Clause Doctrine): Lee was stabbed in his apartment. D and Sylvia (Ds wife) went to Lees apt to look for him bc he had tried to rape Sylvia. They fought, and D claims he stabbed Lee in self-defense bc he was going for a weapon. In a police examination after the fight, Sylvia said she did not see a weapon on Lee. CA law does not make spouse testify against husband, so Sylvia cannot testify. D convicted of assault and argues Confrontation clause prevents Sylvia’s police statement.

· Court says the Confrontation Clause doesn’t just mean whatever would be admissible under the Evidence rules, it has some special protections.

· Issue is whether the statement was “testimonial.” If it was meant/intended to prosecute someone in the future, then the Confrontation Clause would apply, if not, then it wouldn’t apply.

· Statements taken by police officers in the course of an interrogation are testimonial under even a narrow standard, therefore, not able to be heard

· the exceptions to Evidence law don’t apply in criminal cases
Applies only to evidence offered against defendant in criminal trial
· Testimonial evidence inadmissible if witness is unavailable and defendant had no prior opportunity to cross-examine

· So Confrontation Clause overrules federal rules of evidence 

· This is a limited protection

· Protects against hearsay only if the hearsay is in some sense a substitute for testimony
· Statements taken by examining officials in an inquisitorial system
“Testimonial” means the sort of testimony a live witness would give
· Witnesses testify 

· at trial 

· under oath 
· Subject to cross examination
· The worry is that some declarant unavailable at trial for cross-examination

· Makes a formal or solemn statement

· To some government agent

· Against a criminal defendant

· For use at trial 

· Without the opportunity for the defendant to cross-examine the witness

Functional Equivalence/Primary Purpose Test:
· Out of court statement is testimonial if it is the “functional equivalent” of “affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine or similar pretrial statements that the defendant would expect to be used prosecutorially”

· Include statements taken by officers in the course of interrogations

· Doesn’t have to be under oath, but it helps if it is.
“Testimonial” statements are limited to those that are the product of interrogation
Testimonial/Interrogation: Primary purpose to investigate past criminal conduct
Non-Testimonial/Non-Interrogation: Emergency: Primary purpose to respond to ongoing call for help from person “seeking aid.” Statement to someone other than a government official or surrogate: Primary purpose is not to investigate

Hearsay & Testimony Distinctive Worries
Hearsay: Statement made by non-testifying declarant is unreliable because of four evidentiary risks

· Narration; Sincerity; Memory; Perception

Solution: three safeguards to ensure reliability

· Oath; Demeanor; Cross-examination

· Permits jury to evaluate evidence through live, in-court testimony of actual speaker

Testimony: Inquisitorial criminal trial by executive branch (police & prosecutor)

· Witnesses questioned privately by examining officials

· Criminal defendant never has opportunity to confront accusers

Solution: adversarial questioning by defendant through in-court testimony of witness

· Prevents authoritarian abuses of power

· “Paper” trials by deposition ineffective at producing truth

Confrontation Clause has Limited Application:
· The clause applies only to hearsay statements (Crawford at 78: “testimonial hearsay”)
· The clause expressly applies only in “criminal prosecutions”  
· The clause grants a right of confrontation only to “the accused,” i.e., a criminal defendant 
· Not to the prosecution 
· The right is satisfied if the witness is “confronted”  
· The requirement is fully satisfied by in-court testimony, in the presence of the defendant, subject to cross-examination. 

Does not apply to three large categories of hearsay:

· Hearsay in civil cases
· Hearsay introduced by the defendant against the prosecution in criminal cases
· Hearsay declarations from someone who winds up testifying in open court (at the current or a prior trial), subject to cross-examination
Ohio v. Clarke: Child shows up at school with bruises. They ask who did it, he implicates step-parent. Child is incompetent to testify, and D argues Confrontation Clause applies and testimony of teachers saying child told them it was step-dad is barred.

· court says not covered by confrontation clause

· Test for Testimonial Interrogation: do circumstances objectively indicate that the primary purpose of the conversation was to

· Investigate past events relevant to later criminal prosecution (prohibited); or 

· Enable police assistance to “meet an ongoing emergency” (permitted)?

· If primary purpose is interrogation->testimonial

· If primary purpose is to address emergency->not testimonial

· The presence or absence of some level of formality is relevant to determining whether statement is testimonial

· Informal conversation likely non-testimonial

· If interrogator is not state official, then presumption is that witness’s statement is non-testimonial

· Bc child could have no idea his statement would be used in litigation, and teachers were asking to address an emergency (whether to call child protective services) was not testimonial and allowed
On Test: 1st: look to see if criminal case. If Civil case, don’t have to worry about a lot of laws including confrontation clause

Confrontation Clause (Flow Chart):




Summary: 

· The Confrontation Clause applies only to criminal cases and prohibits testimonial hearsay offered by State against criminal defendant without the opportunity to cross-examine 

· Clause does not apply to: (1) civil cases; (2) hearsay introduced by defendant against the prosecution in a criminal trial; and (3) hearsay from witness who is subject to cross-examination by the defendant. 
· “Testimonial” means statement made as part of criminal investigation to state official during custodial interrogation or functional equivalent 
· Clause does not exclude statements responding to an ongoing emergency 
· Two types of hearsay are traditionally admissible under the Clause: 
· dying declarations
· statements of witnesses that the defendant wrongfully and intentionally prevented from testifying

Prior Statements by Witnesses (non-hearsay)
· Prior Inconsistent Statements

· Statements of Prior Identification

Federal Rules’ Approach: system of class exceptions, do not provide a rigorous assessment of the merits of different indicia of reliability

(Rejected) Judicial Discretion Approach: individual treatment in the setting of the particular case, weighing the probative force of evidence against the possibility of prejudice, waste of time, and availability of more satisfactory evidence 

Rule 801(d) Statements That are Not Hearsay:

A statement that meets the following conditions is not hearsay.

(1) A Declarant Witness’s Prior Statement.  The declarant testifies and is subject to cross-examination about the statement, and the statement:

(A) is inconsistent with the declarant’s testimony and was given under penalty of perjury at a trial, hearing, or other proceeding or in a deposition;

(B) is consistent with the declarant’s testimony and is offered to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying; or

(C) identifies a person as someone the declarant perceived earlier.

FRE 801 Splits out-of-court statements up into three categories:




Pros of allowing prior statements by witnesses: can still cross-examine, can see their demeanor, 

Cons of allowing prior statements by witnesses: out of court statement, no oath

FRE 801(d)(1) Applies to Witnesses testifying about their own out of court statements

FRE 801 (d)(1)(A) Declarant-Witnesses available to testify at trial (no confrontation problem-they can’t confront themselves)

Two further guarantees of reliability:

1. Out-of-court statement is inconsistent with current testimony

ACN “allows explorations of both [current and prior inconsistent statements]”

1. Out-of-court statement also was given under oath at prior proceeding

Must meet stringent guarantees:
· admissible if: oath, penalty of perjury, legal proceeding (trial, hearing, deposition, other proceeding, includes grand jury hearing)
· inadmissible if: no oath, no penalty of perjury or, no prior legal proceeding

Albert v. McKay & Co.: clothing of worker was caught in appliance and he died. Widow and estate sued for negligent killing saying machine started running when he was near it. One witness for D who said machine had been running before he went near it, P called another witness who said that guy had said earlier that it hadn’t been running before. Former statements by witness went to show impeachment (discrediting) but didn’t go to the truth of whether the machine was running, so allowed.
· Impeachment use: does not state a (substantive) fact
· Impeachment only goes to credibility

· So impeachment evidence is non-hearsay, Not offered for the truth of the matter asserted- Just means that the statements are inconsistent

· Not both X and not-X, Not both machine running and machine not-running

· So witness not credible (attacks memory/sincerity)

· BUT, Without the fact—machinery not running—plaintiff loses on directed verdict 

· Unable to prove fact means unable to prove case






Three approaches to Prior Inconsistent Statements:
1. Always excluded- Approach in Albert
2. Sometimes Excluded- FRE 801 (d)

3. Always Admitted- CEC 1235
a. “Not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing.”

Statements of Identification

U.S. v. Owens: Officer had been beaten, and wsa unable to remember or identify attacker, but eventually implicated D. At one time earlier, he had indicated someone else.
· Permissible uses of statement of identification:

1. Impeachment: (to contradict in-court identification) never hearsay

2. Substantive: (to show someone is in fact the person identified in the out-of-court statement) definitional exception to hearsay

· Two reasons hearsay statement more reliable

1. Closer in time to perception (erroneous memory, faulty perception less likely)

2. Trial is more suggestive than original context

· For the FRE 801(d)(1)(C) exception to apply:

· Witness must be ‘subject to cross-examination’ 

· Memory loss does not necessarily render witness unavailable for cross-examination

· Whole point is that earlier statement is more reliable

· Cross examination is “about [the] statement”

· At some point memory loss could be so extreme that cross examination impossible

Statements by Party Opponent

FRE 801(d)(2): An Opposing Party’s Statement.

The statement is offered against an opposing party and: 

(A) was made by the party…;

(B) is one that the party…adopted…;

(C) was made by a[n authorized] person…;

(D) was made by the party’s agent…; or

(E) was made by the party’s co-conspirator….

* The basic idea of FRE801(d)(2)  is that anything said by a party to the lawsuit is substantively admissible by the other side

* ACN: the issue is not reliability but adversarial fairness (estoppel)

*Statements of party opponents are only admissible against the party that makes the statement
Who is an opposing party?

· A party in the current lawsuit who is adverse to the party introducing the statement

· In any lawsuit X v. Y, so long as X and Y are on opposite sides of the “v,” anything X said that Y offers into evidence will be admissible over a hearsay objection (and vice versa)

· Major wrinkle: if the lawsuit is X v. A, B, & C, and the statement is made by A, it is only admissible against A, and not against B or C

Broad range of statements admissible so long as made by opponent
· First type of statement is direct statement: that is, something the party opponent said

· Step 1: who, exactly, are the parties

· Step 2: ensure that the party offering the statement is on the other side of the dispute from the party who made the statement

Structure of FRE 801(d)(2) Hearsay Analysis






No
















Yes

No




yes






No

Salvitti v. Throppe: Ps swerved to avoid a truck and were injured, said the driver had earlier said sorry and that crash was his fault for driving negligently, they were suing truck driver’s company.
· Under 801(d)(2): all that matters is that Throppe is the opponent, and that he said it, admissible
· Immaterial that Throppe lacked “personal knowledge” of underlying facts upon which his statement was based

· Is the statement out of court->yes->Is Throppe a party?->yes->Is the proponent (Salvitti) the adverse party?->yes->Admissible under FRE 801(d)(2)
U.S. v. McGee: D convicted of bank robbery. Seeks to exclude statements made to police during interrogation.

· Is the statement out of court?->yes->is McGee a party?->yes->Is the proponent (the government) the adverse party?->yes-> Admissible under FRE 801(d)(2)
· Under 801(d)(2): all that matters is that McGhee is the opponent, and that he said it

· It does not matter that statements are not against interest

· That’s the issue in another rule of evidence

· Statements against interest may be thought to be more reliable

· Here, statements were self-serving and exculpatory

· See McCormick: statements need only be by opponent; “admissions” language of old rule is confusing

U.S. v. Phelps: Prosecution of Ds for possession of marijuana and cocaine. One D made statement that bag they found drugs in was his but the other D put it in the car. 

· Under 801(d)(2): it really matters that declarant is the opponent of the party introducing evidence, not admissible

· Is the statement out of court?->yes-> Is Phelps a party?-> Yes -> Is the proponent, Phelps, the adverse party?->no->Inadmissible under FRE 801(d)(2)

Two wrinkles on party-declarant statements: Any statement of opposing party-declarant admissible:

1. Rule of Completeness: Own Statement admissible to cure opponent’s distortion

2. Multiple Hearsay: others’ statements that are repeated by a party opponent may be inadmissible

Multiple Hearsay

FRE 805: Hearsay within Hearsay (statement by person saying what another person said)

· Hearsay within hearsay is not excluded by the rule against hearsay if each part of the combined statements conforms with an exception to the rule.

· For multiple hearsay to be admissible, each statement must pass a hearsay exception

Reed v. McCord: 
Beech Aircraft Corp. v. Rainey: Navy plane crashed, with Ps (Rainey) wife dying and another trainee. Aircraft company pointed to Rainey’s earlier report that had said his wife almost cancelled the flight and that a plane came suddenly into their view and caused the pilot to make a hard right. P said that was a statement in his investigation but the ultimate conclusion was that the crash was caused by malfunction of plane.

· In Beech Aircraft, plaintiff uses plaintiff’s own statement to cure opponent’s “distortion”
· court found it was necessary to allow complete testimony when they admit his previous statements, and it was reversible error to not let him introduce into the evidence the rest of his conclusions

Rule 106: Remainder of or Related Writings or Recorded Statements

· If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part—or any other writing or recorded statement—that in fairness ought to be considered at the same time.

Rule 801(d)(2)(B): Adoptive Admissions

· a statement that meets the following conditions is not hearsay:

· an opposing party’s statement. The statement is offered against an opposing party and:

· (B) is one that the party manifested that it adopted or believed to be true

· if the statement is something that a reasonable person would normally deny, and they fail to do so, that is an adoption

· retweeting would be an example of adopting

U.S. v. Fortes: Fortes & Jemison were convicted of bank robbery. Government relied on testimony of Ward, who says Fortes made a statement about Jemison having trouble separating the “red money” from regular money bc she had failed to properly deal w/ink explosion after robbery in an earlier conversation between Fortes, Jemison, and Ward. 
· court found testimony was properly admitted bc Jemison failed to contradict she was part of robbery when the statement was made in her presence. 
· admissible in a criminal prosecution

Southern Stone Co. v. Singer: SSC says it was never paid for limestone rock sold to S. Letter written by SSC to S had stated terms of sale and said “if you don’t respond that will be acceptance.” 
· court found letter was erroneously admitted as evidence because it was not an admission to not reply to the letter

Rule 801(d)(2)(C): Authorized Admissions

· (d) Statements that are not hearsay. A statement that meets the following conditions is not hearsay:

· (2) An opposing party’s statement. The statement is offered against an opposing party and:

· (C) was made by a person whom the party authorized to make a statement on the subject.

Hanson v. Waller: Woman hit by truck and died. Ps said it was error to allow a letter from their first attorney to be admitted into evidence which stated it was impossible for the truck driver to see the woman if she had reached a position in front of the truck when the light changed. 

· Court found there was no error to admit the evidence because the lawyer was “authorized” to make a statement concerning the subject

· “801(d)(2)(C) specifically excludes statements used against a party which were made by another person authorized by the party to make a statement concerning the subject, from the definition of hearsay.”

Rule 801(d)(2)(D): Agent & employee admissions

·  (d) Statements That Are Not Hearsay.  A statement that meets the following conditions is not hearsay.

· (2) An Opposing Party’s Statement.  The statement is offered against an opposing party and: 

· (D) was made [1] by the party’s agent or employee [2] on a matter within the scope of that relationship and [3] while it existed….

*Statement need only be one concerning employment
· The statement need not be one that:

· The declarant is authorized to make

· To an “outsider”

· Can be statement by employee to employer

· Don’t need personal knowledge on part of employee

· Need not have guarantee of reliability to make statement admissible

Mahlandt v. Wild Canid Survival & Research Center, Inc.: Kid was found in backyard where trained wolf was being kept bloody and with cuts/bruises. Employee of wildlife center that owned wolf left a note that said “wolf bit kid,” but expert said cuts looked more like kid might have gotten them from sneaking under the fence, didn’t look like wolf bites. Employee had said it without knowledge of what had happened and had only heard kid was found under wolf.
· statement was admissible bc made in scope of employment.

· Statement: Note from poos to Sexton “dog bit child”

· direct admission against Poos under 801(d)(2)(A); Matter w/in employment under 801(d)(2)(D) against Wild Canid

· Statement: Oral statements from Poos to Sextion: “dog bit child”

· direct admission under 801(d)(2)(A)

· Matter w/in employment under 801(d)(2)(D) against Wild Canid

· Statement: statement contained in the board minutes “a great deal of discussion about dog biting the child.”

· inadmissible against Poos under 801(d)(2)(C)

· authorized against Wild Canid under 801(d)(2)(C)

Sea-Land Serv. v. Lozen Int’l: Lozen sued for failure to timely deliver. e-mail from sea-land employee which was forwarded to Lozen stating the “rail screwed up” Sea-Land’s issues was excluded at trial court. 

· court reversed and found e-mail should have been admitted bc: 1. employee at time of statement 2. was w/in the scope of employment

· would not have been admissible as an “authorized spokesperson” under 801(d)(2)(C), but is admissible as employee statement under 801(d)(2)(D)

*if employee adopts a statement in the course of employment, it’s admissible against employer

Rule 801(d)(2)(E): Coconspirator admissions

· (d) Statements That Are Not Hearsay.  A statement that meets the following conditions is not hearsay.

· (2) An Opposing Party’s Statement.  The statement is offered against an opposing party and: 

· (E) was made [1] by the party’s co-conspirator [2] during and in furtherance of the conspiracy.

Coconspirator admissions doctrine:  

1. Statements made by a coconspirator of the party against whom they are introduced

2. During the course of the conspiracy, and 

· Can’t be an after-the-fact statement reporting that there was a conspiracy

3. In furtherance of the conspiracy

Bourjaily v. U.S.: FBI informant talked to Lonardo who said a “friend” would be in the parking lot to pick up drugs who would distribute them. D showed up in described parking lot/car and loaded drugs onto car. 

· In Bourjaily, the Supreme Court explicitly reserved the question (didn’t answer it) of whether statements alone, without other circumstantial evidence, are sufficient to establish the existence of a conspiracy.

· But: Congress amended FRE 801(d)(2)(E) to render statements alone insufficient 

· Some other circumstantial evidence, possibly other statements, in addition, is required.

· Because the statement was corroborated by D showing up in said spot with said car and doing said actions, was enough evidence of “preliminary fact” to admit evidence (court had to determine if there was enough evidence to show conspiracy before being admitted under 801(d)(2)(E)
Comparison with California Evidence Code:

· FRE:

· Adoptive Admission: no requirement that adopting party have knowledge of statement adopted

· Authorized & Co-Conspirator Admissions: admissibility conditioned on FRE 104(a)’s preponderance of evidence standard

· Agent & Employee Admissions: made within scope of employment or agency

· CEC:

· § 1221 requires that the party adopting the statement have “knowledge of the content thereof” 

·  C.E.C. § 1222 substitutes an unusual, bifurcated procedure that requires both judge & jury to consider sufficiency of evidence

· C.E.C. § 1224 makes an employee’s statement admissible against the employer as an admission only if the employer is being sued under a claim of respondeat superior

Summary: FRE 801(d)(2) exempts from the hearsay definition statements made by or attributable to a party, if offered against the party

· There are five types of statements that fall under this rule

· None need be especially trustworthy: all that matters is that the opposing party adopted the statements as her own

· The easiest case is a direct statement by party opponent

· Harder cases are ones in which some sort of relationship justifies treating the declarant as speaking for a party opponent

· Silence in face of declarant’s comments sometimes treated as adoption

· Declarant is spokesperson delegated authority to speak on behalf of party

· Declarant is party’s agent or employee

· Declarant is party’s co-conspirator, speaking about and during the conspiracy
Spontaneous Statement FRE 803

· Present sense impressions FRE 803(1)

· direct evidence of what the defendant perceived

· excited utterance FRE 803(2)

· “mindless” statement

*The circumstances giving rise to present sense impression and excited utterances often overlap

*Reliability is an important consideration for admissibility of spontaneous contemporaneous utterances

FRE 803: Exceptions to the rule against Hearsay-Regardless of Whether the Declarant is Available as a Witness

The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:

(1) Present Sense Impression.  A statement 
[1] describing or explaining an event or condition 

[2] made while or immediately after the declarant perceived it.

(2) Excited Utterance.  A statement 
[1] relating to a startling event or condition, 
[2] made while the declarant was under the stress of excitement that it caused.

Requirements for FRE 803(1) statement of present sense impression
(1) Statement must be contemporaneous with event or condition

· While speaker perceives condition or “immediately thereafter”

· Time factor ensures trustworthiness, so generally strict application of time requirement

(2) Speaker must perceive event or condition

· Personal knowledge required (see ACN)

(3) Statement must describe or explain event or condition

Requirements for FRE 803(2) Excited Utterance

(1) External stimulus

(2) Excited reaction

· The speaker must be excited

· The fact that someone else might not be does not matter

· Longer lapsed permitted

(3) Statement that “relates to” the stimulus

· Need not actually describe event

· Personal knowledge required (see ACN)

One MAJOR difference: lapse of time

· FRE 803(1) Present sense impression

· No need for exciting condition

· Tight connection between statement & event: Limited to describing event or condition perceived

· Statement admissible only if made while perceiving event or condition or immediately thereafter

· FRE 803(2) Excited Utterance

· Exciting condition required

· Loose connection between statement & event: Utterances “relating to” event or condition are admissible

· Statement need not be contemporaneous

· Permitted time lapse measured by duration of stress 

Obayagbona: D was convicted of conspiring to sell heroin to undercover FBI agent. She was wearing a black and white dress at the time of incident. Gov sought to introduce tape of FBI agent made 14 mins after the arrest “the girl in the black and white dress handed it to me.” 

· Court found that the tone of the agent’s voice was “exultant” bc he had just caught his suspect. so Admissible under 803(2) excited utterance
· Court also said it would be admissible under 803(1) as well because it was made immediately after the arrest
· “Where a precisely contemporaneous declaration cannot be made, near contemporaneity fulfills the requirements of 803(1).
· Speaker perceiving event or condition?

· Yes
· Statement describing or explaining event or condition? 

· Yes, describes who handed over heroin
· It would have made no difference under either the excited utterance or present sense impression rule if Turner had not testified at trial

· May have run into Confrontation Clause problems

Bemis: P brought civil rights action for excessive police force. Appealed and said that it was improper to exclude the statements made during a neighbor’s 911 call which said “the cop’s beating the shit out of the guy right now.”

· court found that 911 calls can be either a present sense impression or an excited utterance, and that this call was made with little chance for reflection and was contemporaneous enough. However, P had the burden to prove that the person making the statement had personal knowledge of what they were reporting at the time of making the statement. 
· Evidence was given that the person making the statement was relaying what 3rd parties told him (they could hear voices in background telling him what to say).

· Therefore, bc statement maker lacked first hand knowledge, inadmissible.

· Personal knowledge (perception) really important for reliability

· Appears that Estep was repeating what he heard from someone else

· Proponent’s burden to show by preponderance of evidence that declarant had personal knowledge

· This would occur during a 104(a) hearing

Summary: 

· Rule 803 does not require a declarant to be either available or unavailable: availability is immaterial. 

· The first three Rule 803 hearsay exceptions are spontaneous utterances. 

· They are reliable because spontaneity inhibits the declarant’s ability to fabricate or mislead

· All three statements require the declarant to have personal knowledge of the event witnessed

· Present sense impressions are direct evidence of what the declarant perceived

· They are narrow statements that describe or explain some contemporaneous or immediate mental impression

· Excited utterances are made while the declarant is under the stress of excitement

· They are broader statements that need only “relate to” some event

· Both require the declarant to have personal knowledge (perceive) the reported event

State of Mind FRE 803(3)

FRE 803: Exceptions to the Rule Against Hearsay-Regardless of Whether the Declarant Is Available as a Witness.

· The following are not excluded by the rule against hearsay, regardless of whether the declarant is available as a witness:…

· (3) Then-Existing Mental, Emotional, or Physical Condition. A [1] statement of the declarant’s then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical  condition (such as mental feeling, pain, or bodily health), but [2] not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will.

*applies only to statements of FUTURE intention (when going towards motive, intent, or plan), not backwards looking



*first task is to distinguish circumstantial (non-hearsay-not going toward truth of matter) from direct evidence (803 exception to hearsay) of state of mind

U.S. v. Harris: Ds convicted of conspiracy to distribute heroin. D was trying to establish that he knew the person he dealt to was an informant, and only played along with him out of fear of what would happen if he refused. He was seeking to introduce evidence that he told parole officer he thought he was being set up and they “brought an agent to him.”
· Court found that statements should have been admitted under 803(3) bc, even if D has said “I believe they brought an agent to me,” even though that would have been hearsay under 801(c), it could be admitted under hearsay exception 803(c) as direct evidence of state of mind, because it went to the then existing state of mind. (if he had said “I know” might not have been admitted)
· If he had left out “I believe” and simply said “gov is trying to set me up,” that would be circumstantial evidence of state of mind, and would be admissible as non-hearsay under 801 because it didn’t go to prove the truth of the matter asserted, it would be going to prove Ds state of mind
Contrast with CA evidence code Section 1250: Statement of declarant’s then existing mental or physical state

· (a) evidence of a statement of the declarant's then existing state of mind, emotion, or physical sensation (including a statement of intent, plan, motive, design, mental feeling, pain, or bodily health) is not made inadmissible by the hearsay rule when:

· (1) The evidence is offered to prove the declarant's state of mind, emotion, or physical sensation at that time or at any other time when it is itself an issue in the action

CA evidence code 1252: Restriction on admissibility of statement of mental or physical state

· Evidence of a statement is inadmissible under this article if the statement was made under circumstances such as to indicate its lack of trustworthiness.

*SO CA rules DO permit Rule 403-style “trustworthiness inquiry”


Mutual Life Ins. Co. v. Hillmon: Woman brought life insurance suit against policy holders 

for her husband, claiming he died while on a trip. Ins Cos claim body was actually 

Frederick Adolph Walters, not Hillmon. Previous court had not allowed D to introduce 

evidence of letter Walters’ sister received from Walters, which said “I expect to leave 

Wichita on or about March the 5th with Mr. Hillmon.” Another similar letter was sent to 

Walters’ fiancé, which was also excluded.
· Judgement was reversed and court said letters should be admissible. They went to Walters’ state of mind, which was that he intended on going out of state with Hillmon.
· “Such declarations are regarded as VERBAL ACTS, and are as competent as any other testimony, when relevant to the issue. Their truth or falsity is an inquiry for the jury.”

Shepard v. U.S.: Wife died and claimed to her nurse that her husband poisoned her whiskey. 
· how is this different from harris? wasn’t that backwards looking as well?
· Answer: Prof said that the statement “they brought an agent to me” in Harris likely should not have been admitted based. on Shepard doctrine-was a mistake bc was also “backwards-looking.”
· Court says that because her statement was about a past event, “my husband poisoned me,” it was inadmissible
· Putting a LIMIT to 803(3) state of mind to only future events, not backwards-looking, “I remember…” “they did do something”
U.S. v. Houlihan: Boylen was found dead, shot in the back of the head. Previous evening he had told his sister he was “going out to meet Billy Herd.” Gov wanted to introduce as circumstantial evidence that Herd killed him.
· Court found that, under Hillmon, out-of-court statements of a declarant are admissible to prove the subsequent conduct of others.
· Admissible, the possibility of unreliability from the inference going to other people’s conduct goes to the WEIGHT of the evidence, but not the admissibility
Comparison with CA evidence Code:

· FRE: 

· Statements under FRE 803(3) apply only to then existing state of mind

· Statements under FRE 803(3) are categorically admissible

· CEC:

· § 1250 is similarly limited, 

· § 1251 additionally that allows in statements of previously existing mental or physical states if the declarant is unavailable as a witness

· § 1252 imposes an additional restriction: requires showing of trustworthiness (so not categorical)

Summary:

· Rule 803(3) includes spontaneous statements that describe a then existing mental, emotional, or physical condition
· These include utterances about being in pain or other bodily feelings

· These also include direct evidence of the declarant’s state of mind

· Hillmon:  declarant’s statement of her plan or intent is admissible to prove both: 

· Declarant’s mental state: her current or future intent to do some act

· Declarant’s conduct in accordance with her plan or intent (however weak that inference)

· The extra inference is admissible whatever the accuracy danger under Rule 403

· Shepard:  Statement of memory or belief inadmissible substantively to prove fact remembered or believed 

· Backwards-looking statements are inadmissible

· Houlihan:  Statement of declarant’s intent may be admissible to prove conduct of third party (split of authority)

Injury Reports: Injury reports are reliable based on their purpose: to aid in medical treatment or diagnosis

FRE 803: Exceptions to the rule against Hearsay-Regardless of whether the declarant is available as a witness

(4) Statement Made for Medical Diagnosis or Treatment.  A statement that:

(A) is made for—and is reasonably pertinent to—medical diagnosis or treatment; and

(B) describes medical history; past or present symptoms or sensations; their inception; or their general cause.

Reliability of Statements Made in Anticipation of Treatment:
Depends on:

· Purpose of statement: to obtain diagnosis or treatment

· Content of statement: describe symptoms or medical history 

· Guarantee of credibility depends upon belief that accuracy essential for effective treatment

· Diagnosing physician expected to check accuracy of statement 

· But note: statements made to non-physician admissible, so long as intended to secure treatment

· ACN includes ambulance drivers, hospital workers, and even family members

Statements made to Cast Blame are Inadmissible
· Statement must be “reasonably pertinent” to treatment or diagnosis

· Broad but objective standard

· ACN: “Diagnosis” includes statements made to physician who serves as expert witness in litigation

· Statement cannot be one intended to cast blame or apportion fault (i.e. car was driving through a red light when it hit me)
Rock v. Huffco Oil & Gas Co.: Personal injury claim- Rock sprains ankle during employment that eventually leads to his death by developing a blood clot. He was placed in a splint, then allegedly plans to slip in grease to get more money, does that and his ankle worsens. Tells doctor after that his injury was due to a rusty step and slipping in grease at work. 
· Court said statements do not count as injury reports and are inadmissible.

· Test is whether doctors considered the statement reasonably necessary to their diagnosis or to the treatment sought

· So it doesn’t matter whether Rock thought the details were necessary, only if the doctors did

· Court takes narrow view about scope of relevant statements

· Excludes any reference to cause of accident

Summary:
· Rule 803(4) primarily covers statements made to medical personnel

· Reliability derives from the theory that people are likely to accurately report their medical condition to facilitate treatment

· Statements made for medical diagnosis can be made a long time after the injury or incident that precipitated the treatment.

· Medical statements are reasonably necessary for treatment or diagnosis
· Include statements made to medical experts in preparation for trial

· Excluded statements are ones that place blame or fault, or otherwise anticipate litigation

Recorded Recollection (Recorded recollections can be used in two ways: as evidence or as tool to produce evidence (memory))
· Distinguish between two types of “aide memoire”

1. FRE 612: Writing or other means of restoring (“refreshing”) witness’s memory present memory of what she perceived in the past

2. FRE 803(5) Writing used instead of witness’s memory, as means of replacing witness’s memory with some out of court writing (“recording”)

· Note that one rule applies to a witness—her testimony is evidence—and the other to a writing—the hearsay is the evidence

Rule 803(5)- Exceptions to the Rule Against Hearsay-Regardless of Whether the Declarant is Available as a Witness
(5) Recorded Recollection.  A record that:

(A) is on a matter the witness once knew about [personal knowledge] but now cannot recall well enough to testify fully and accurately;

(B) was made or adopted by the witness when the matter was fresh in the witness’s memory; and

(C) accurately reflects the witness’s knowledge.

*If admitted, the record may be read into evidence but may be received as an exhibit only if offered by an adverse party. (keep an eye out for this on MC on exams)
*Typically, declarant is only able to read the recollection, not introduced as exhibit

Rule 612- Writing Used to Refresh a Witness’ Memory

(a) General Application. …[W]hen a witness uses any form of a writing to refresh memory:

(1) while testifying, or

(2) before testifying, if the court decides that justice requires [it]….

(b) Adverse Party’s Options; Deleting Unrelated Matter.  Unless 18 U.S.C. § 3500 provides otherwise in a criminal case, an adverse party is entitled

·  to have the writing produced…,

·  to inspect it,

·  to cross-examine the witness about it, and

·  to introduce in evidence any portion   that relates to the witness’s testimony….

*This results in Witness testifying from their memory once their memory is revived, not reading something aloud or an exhibit introduced
Comparing “reviving” and “recording” recollections:
· FRE 612: Present Recollection refreshed
· Tool for getting evidence
· Witness testifies as to facts witness can currently remember

· Must establish that witness cannot remember

· Must establish that item will jog memory

· Witness must acknowledge that memory is indeed refreshed before testifying

· Testifies about what she remembers, not about document

· FRE 803(5) Past Recollection Recorded

· Evidence: exception to hearsay
· Witness testifies as to loss of memory

· Must establish that witness cannot be made to remember

· Out of court statement comes into evidence

· must be made or adopted by witness

· When statement’s subject matter fresh in memory

· Must accurately reflect firsthand knowledge of the witness
Fisher v. Swartz: D convicted of transporting things in inter-state commerce. There was a list of things that he had sold they showed to P, then she said she could remember all of the items based on their description on the list and testified.
· Present recollection refreshed (testifies to facts she remembers)

· witness may not read or show writing to jury

· Past recollection recorded (would occur if she does not remember facts)

· May read facts or (according to Fisher court) enter document into evidence

· more “rational” and “less squeamish” than FRE

· Note that under FRE, proponent would not be able to enter  document into evidence

· Appellate court could have to use harmless error analysis to determine whether reading appropriate

U.S. v. Riccardi: Woman said chattels had been moved then stolen from her house. Gov used notes to refresh memory of both woman and expert who could speak to value (who had been at her house several times and said he could remember the specific items). 

· Under common law adopted by FRE 612: “The primary evidence is not the writing”

· “Anything may … revive a memory; a song, a scent … an allusion, even a past statement known to be false”

· Thing used to revive is not itself evidence

· Opponent may inspect thing used to revive memory, and may choose to enter it into evidence

· Once memory revived, usual means of attacking witness’s present testimony remain

Summary:

· Rule 612 allows a party to use a writing or other means of restoring (“refreshing”) witness’s memory 

· The goal is to get the witness to testify from their present memory, on the stand, of what she perceived in the past 

· The memory-refreshing item is not evidence, only the memory is

· Under Rule 803(5), if that attempt fails the proponent can use some writing as a substitute for the witness’s memory on the stand. 

· The writing replaces the witness’s current and failed memory with some out of court writing that was made on some subject the witness once knew about, that was made contemporaneously with the incident it records, and which accurately records her memory.

· The proponent does not get to enter the document into evidence: the witness must read out the contents of the document. 

· Only the opponent gets to enter the document recording the writing into evidence under Rule 803(5). 

Business Records
· Identify rationale for business records rule, FRE 803(6)

· Business records are presumed trustworthy so long as record is made the sort regularly made and used to conduct business activities

· Recognize that what counts as a business includes almost any commercial activity

· Need not be legal

· Compare business records rule to public records rule, FRE 803(6)

· Not exactly identical

· Often the business records rule will substitute for gaps in public records

· Police reports and investigations do not count as public records or business records

Rule 803(6)- Records of a Regularly Conducted Activity

A record of an act, event, condition, opinion, or diagnosis if:

(A) …made at or near the time by—or from information transmitted by—someone with knowledge;

(B) …kept in the course of a regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit;

(C) [as part of] a regular practice of that activity; and

(D) [as] shown by the testimony of the custodian or another qualified witness, or by a certification…; and

(E) the opponent does not show that the source of information or the method or circumstances of preparation indicate a lack of trustworthiness.

* FRE 803(6) long; four basic parts

1. specification of kinds of things excepted: memoranda, reports, records, data compilations, w/ various kinds of content—acts, events, conditions, opinions, or diagnoses; not much restriction here, but OOCS m/b writing of some kind

2. temporal restriction & explicit personal knowledge req’t; record m/h/b made at or near time of matters recorded

3. background req’t: on top of being based on personal knowledge, record m/h/b made as part of regular practice of making records, i.e., can’t be only record of its kind; FRE also includes specification about how this req’t might be satisfied, by “testimony of the custodian or other qualified witness, or by certification”

4. provision that even if OOCS meets all above req’ts, can still be inadmissible if “source of information or the method or circumstances of preparation indicate lack of trustworthiness”; provides add’l argument for opponent, depending on circumstances

Basic Elements of FRE 803(6)

1. Regularly conducted business activity

2. Type of record must be regularly kept 

· Person making record must act in routine of business

3. Source of information must have personal knowledge 

· Person recording information need not

4. Information must be recorded contemporaneously with event or occurrence

5. Supported by in-court foundation testimony 

6. Record must appear trustworthy

Foundation Testimony under FRE 803(6)
· Required to establish record-making process

· Witness must be familiar with record-making practices of the business and the manner in which records of the particular sort being offered are made

· Must at least establish that source had knowledge (although source need not testify)

State v. Acquisto: D was convicted of assault, seeks to introduce testimony from mother and co-worker that he was at home that day with them. Gov seeks to introduce payroll vouchers that show mother and co-worker were actually at work that day.

· Foundation may be laid by any witness familiar with how the business in question prepared its records (straying away from common law rule that required every link in the chain of creation/custody to testify)

· So testimony was admissible when custodian of records department testified she had authorized payroll records.

· Rationale for doctrine:

· Wigmore: purpose of record-keeping 

· “They are the ultimate basis of calculation, investment, and general confidence in every business enterprise.”

· So trustworthy apart from evidence of chain of custody

· McCormick: practical necessities of litigation

· Unreasonable to require lots of people to testify as to chain of custody

Keogh v. Comm’r: Casino worker accused of under reporting tips. Evidence is the diary (OOCS) of a co-worker who recorded wages and community tips for each shift. 

· Individual casino worker counts as “business” under 803(6)

· There was evidence that that co-worker was dishonest in other areas of his life, convicted of different crime. 

· Since there was no reason for this co-worker to lie on his own personal diary of earnings, and he relied on them, his other un-trustworthy acts don’t bear upon this specific evidence

· No official custodian of records since it was a personal record, but ex-wife who was a “qualified witness” testified he wrote in it every night diligently satisfied the rule, evidence admissible
U.S. v. Gibson: Co-defendant kept log of drug deals, D said this was not “regular business activity” and entries were untrustworthy. 
· Court found cocaine dealership counts as “business” under 803(6)

· And since she relied on her records, there would be little reason for her to falsify them, and the accuracy of the sales recorded were not altered simply because not every sale was recorded

· But: in addition to business-as-making-money

· Other conditions apply: regular practice to make records; made promptly after events described; based on knowledge; made at or near the time

Exception to categorical approach: Reports presumed trustworthy

· Palmer v. Hoffman: Statement made after accident by train engineer involved in accident, knowing litigation was impending. 

· Strong motivation to fabricate evidence to exculpate, not OK

· Lewis v. Baker: reports made by railroad officials about injuries suffered and cause of accident

· Made by third parties, not someone involved in accident

· Reports required by law and made to prevent future accidents

· OK because not made impending litigation, was routine

ACN Response to insurance-style reports

· The language of the FRE 803 (6) presumes that the business reports are trustworthy 

· “the opponent does not show that the source of information or the method or circumstances of preparation indicate a lack of trustworthiness.”

· But the ACN notes that FRE 803(6) permits an inquiry into the motivation for preparing the report

· Litigation-based motivations are untrustworthy

· Other motivations may be more trustworthy

Wilson v. Zapata Off-Shore Co.: P filed for sex discrimination and emotional distress. D sought to introduce evidence where doctor report said that Ps sister had said she was a “habitual liar and had been all her life.” D argues this is double hearsay bc contains statement that has information from a different person’s statement. 
· “Business duty doctrine”: 

· there is no multiple hearsay problem as long as every link in the chain of declarants was speaking or writing pursuant to a duty imposed by the business maintaining the record 

· multiple hearsay analysis in context of business records; if all decls acting pursuant to business duty, 803(6) exception applies no matter how many levels of hearsay; known as “business duty rule”; but be alert to non-business-duty decls
FRE 803(7): absence of records
Absence of a Record of a Regularly Conducted Activity. Evidence that a matter is not included in a record described in paragraph (6) if:

(A) the evidence is offered to prove that the matter did not occur or exist;

(B) a record was regularly kept for a matter of that kind; and

(C) neither the possible source of the information nor other circumstances indicate a lack of trustworthiness.

U.S. v. Gentry: D told employees and security at mall he bit into pin when he ate an M&M. D objected to testimony from manufacturer that stated no other incidents of pin in candy had been reported.

· Court found business records are admissible to show the nonoccurrence of an event as well

ACN to FRE 803(7)

· Strictly speaking, the absence of a record is not hearsay

· Silence is not a statement unless it is intended to be “assertive”

· Absence of business record unlikely to be assertive conduct

· Reason for having this “exception” is to make clear to judges that the absence of a business record is admissible evidence

Summary:

· Rule 803(6) admits business records so long as the record is the sort that regularly made during the ordinary activities of the business by someone with knowledge of the event recorded contemporaneous with that event. 

· Business records are presumed trustworthy because business people have a financial interest in keeping accurate accounts of their business activities. 

· Business records must be authenticated by someone with knowledge of the making or keeping of such records, such as a custodian of records. 

· The record is admissible so long as the opponent does not raise a significant concern about its trustworthiness.

· Rule 803(6) takes a broad view of what counts as a business

· Any commercial activity, including the activity of non-profit institutions

· The business activity need not be legal to count.

· Under Rule 803(7), the absence of a business record is admissible to show the non-occurrence of some event, so long as the business would normally record that kind of event.

Public Records & Confrontation

· Three general categories of public records captured under FRE 803(8)

· Records describing the “activities” of a government office 

· Records of a “matter observed while under a legal duty to report” 

· Records of “factual findings from a legally authorized investigation” 

· Excludes police reports
FRE 803(8): public records exception
Public Records.  A record of a public office if:

(A) it sets out:

(i) the office’s activities;

(ii) a matter observed [factual] while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel; or

(iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and

(B) neither the source of information nor other circumstances indicate a lack of trustworthiness.

Reliability of Public Records under 803(8)

· Theory of trustworthiness
· Presumed that public servants perform tasks carefully and fairly, without bias or corruption

· Many government functions subject to public scrutiny that would expose unreliability

· Theory of necessity
· Lots of routine work means officials less likely to remember

· Volume of government officials required to testify in any jurisdiction means it is inconvenient and costly to require live testimony

Business Records v. Public Records:
· FRE 803(6) Business Records
· Matters must be regularly recorded as part of business activity

· Business duty doctrine requires every link in chain of declarants to report pursuant to duty imposed by business maintaining record, or conform to some other hearsay exception

· FRE 803(8) Public Records
· Matter need not be regularly recorded

· Factual findings under FRE 803(8)(A)(iii) may be obtained from someone not employed by agency & whose statement do not fit under hearsay exception

Police reports under the Business Records Exception FRE 803(6)

· Courts have held that there is a clear policy articulated in Rule 803(8) that also applies to FRE 803(6)

· Even if the business records exception seems applicable on its face, the policy behind FRE 803(8) requires exclusion of the records of law enforcement agencies when offered against the defendant in a criminal prosecution. 

· Prohibition primarily applies to prosecution

· Courts have held that police reports may be admitted as business records when offered against the prosecution (Weinstein on Evidence)

Beech Aircraft Corp. v. Rainey: Investigative report by Lt. Comm. made after plane crashed and killed two pilots included facts, as well as opinions of investigator that most probable cause was pilot error. 

· Court found most of statements were admissible, bc hard to distinguish facts from opinion, and no lack of trustworthiness. 

· 803(8)(A)(iii)’s “factual findings resulting from a legally authorized investigation”

· Requires some kind of factual investigation 

· But includes opinions and not merely “facts”

· Admissibility turns on court’s FRE 104(a) evaluation of trustworthiness
· Timeliness of investigation

· Investigator’s skill or experience

· Whether hearing held

· Bias if report prepared with view to litigation

Forensic Laboratory Reports

· Traditionally, admissible under statutory exception to hearsay rule contained in FRE 802

· “Hearsay is not admissible unless any of the following provides otherwise: a federal statute”

· Note that CEC §1280 treats law enforcement records like business records

· Hearsay Issue: Substantive guarantee

· Type of person, purpose of gathering information, renders evidence reliable

· Confrontation issue: Procedural Guarantee, confrontation:

· Cross-examination required to test reliability

· Requires witness to be present in court

· Enables test of witness’s “honesty, proficiency, and methodology”

Melendez-Diaz v. Mass.: D convicted of cocaine possession. Forensic lab results came back as “cocaine,” D claims due to confrontation clause needs lab tech to testify.
· question is whether forensic result is testimonial. Primary purpose of making a business record ordinarily is not to incriminate but simply to record the regularly recurring business activity
· Affidavits prepared for use at trial as substitute for live testimony fall within core case of “testimonial”

· Forensic reports stating facts that form basis of criminal conviction are prepared for use against criminal defendant

· Business records might be excluded even under hearsay “if the regularly conducted business activity is the production of evidence for use at trial”

· A forensic laboratory technician is a “witness” because the purpose of preparing the report is to generate “testimony”

· Arguments against technician’s status as witness depends upon “reliability”: objectivity, honesty, and diligence produced by “neutral scientific testing”

· But Court thinks laboratory testing requires exercise of judgment, and is potentially liable to manipulation

· Testimony of laboratory technician is not simply repeating results of machine, but adding in own views too

· These views must be subject to process of cross-examination

Bullcoming v. N.M.: D arrested on DWI. D had refused to take a blow test so police obtained warrant authorizing a blood-alcohol analysis. Blood was drawn at hospital. Lab found level was well above threshold for DWI. Caylor was tech who had done the test and certified the results, but Gov said he’s not testifying bc he was put on unpaid leave. A scientist familiar with the process is who testified to the procedure used.

· Substantive reliability:

· Ministerial reporting of number produced by testing machinery

· But court thinks there is room for interpretation of the results, and worries about calibrating the machine

· Procedural Reliability:

· Cross-examination as to procedures and disciplinary issues

· Entitled to cross-examine even if fact is simple and reliably recorded

· Court found, “when State elected to introduce Caylor’s certification, Caylor became a witness Bullcoming had the right to confront.”

Comparison of FRE and CEC 1280 (looks like the business records rule)

· FRE 803(8): The following are not excluded by the rule against hearsay … : A record or statement of a public office if: 

· (A) it sets out:

· (i) the office’s activities;

· (ii) a matter observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law-enforcement personnel; or

· (iii) in a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and

· (B) Neither the source of information nor other circumstances indicate a lack of trustworthiness.

· CEC 1280: Evidence of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the act, condition, or event if all of the following applies:

· (a) The writing was made by and within the scope of duty of a public employee.

· (b) The writing was made at or near the time of the act, condition, or event.

· (c) The sources of information and method and time of preparation were such as to indicate its trustworthiness.

Summary: Public records fall into three types. 

· Rule 803(8)(a)(i): records of what the public agency or official did: 

· issued a notice to appear; processed a passport at the border, and so on. 

· Rule 803(8)(a)(ii): matters observed by some public official and that she was under a legal duty to record. 

· Such records require personal knowledge of the event on the part of the official. 

· Rule 803(8)(a)(iii): factual findings, including opinions, from some legally authorized official investigation.

· The scope of the admissible evidence is much broader under the official-investigations rule 

· Permits the introduction into evidence of statements of “outsiders” who were not public officials, but whose statements the officials relied on in compiling their report

· Police reports, if offered by the state against a criminal defendant, are not admissible as public records, whether matters observed or public investigations; nor can they be admitted as business records. 

Former Testimony
· Define “unavailability”

· Distinguish from prior out of court statements that fall. under other hearsay exceptions

· Appreciate why former testimony is hearsay, even if at another trial

· The former testimony rule requires testimony at two trials

· Define “predecessor in interest,” and “similar motive”

Rule 804: Exceptions to the Hearsay Rule—When the Declarant is Unavailable as a Witness

(a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant:

(1) is exempted from testifying…because…a privilege applies;

(2) refuses to testify about the subject matter despite a court order…;

(3) testifies to not remembering the subject matter;


*incompetent under Rule 601

(4) cannot testify…because of death or…illness (check dying declaration rule); or

(5) is absent…and the…proponent has not been able, by process or other reasonable means, to procure:

(A) the declarant’s attendance, …under Rule 804(b)(1) or (6); or

(B) the declarant’s attendance/testimony, under Rule 804(b)(2), (3), or (4)

*…subdivision (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as a witness in order to prevent the declarant from attending or testifying.
(b) The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:

(1) Former Testimony. Testimony that: 

(A) was given as a witness at a trial, hearing, or deposition, whether given during the current proceeding or a different one; and

(B) is now offered against a party who had—or, in a civil case, whose predecessor in interest had—an opportunity and similar motive to develop it by direct, cross-, or redirect examination.

*FRE 804(b)(1) only applies if the declarant is unavailable to testify as a witness in the current trial
U.S. v. Bollin: D convicted of participating in investment fraud scheme. Gov sought to introduce a redacted version of Ds previous grand jury testimony. D made himself “unavailable” by taking 5th amendment right to not testify.
· Court found that, if a proponent makes himself “unavailable” for the purpose of preventing his testimony, he then cannot invoke the exception in Rule 804(b)(1)

Kirk v. Raymark Indus.: P suing on behalf of husband who died of asbestos mesothelioma, due to exposure to Ds products during employment at shipyard. D had expert testify that type of asbestos in their products is not type that causes disease. P sought to introduce testimony from a former trial where different expert (Dr. Demopoulos) had said contradictory opinion, he was a former expert for D company in a different trial. P says expert unavailable. P sent subpoena.
· Court found witness was not “unavailable” under 804(a)(5), and former testimony not admissible. 

· Proponent must take all reasonable steps to procure declarant, including informal steps if legal steps are not available (paying expert fee to him).

Former testimony rule features an attempt to use some statement in the second trial
· Under the common law, what guaranteed reliability was complete identity of former and current testimony
· Identity of issues

· Now relaxed under Federal rules to permit substantial identity of issues

· Identity of parties
· Now relaxed under Federal rules in civil trials to permit shared interests








Criminal and Civil Trials

· Current Criminal Trial 

· Party offering evidence must have had opportunity and similar motive to cross-examine in prior trial 
· Out of court statement cannot be offered if testimony obtained from predecessor in interest

· Current Civil Trial

· Predecessor in interest need not be party, but must have had opportunity and similar motive to cross-examine in prior trial

Federal courts disagree over how to interpret “predecessor in interest”: Clay is a civil case, so predecessor-in-interest analysis is appropriate

Clay v. Johns-Manville Sales Corp.: Ps (wives of deceased) brought products liability against Ds for exposure to asbestos. Ps seek to introduce prior testimony of physician for Johns-Manville in previous case (who had died before trial) stated they knew about asbestos disease.
· Court found Lloyd relaxed old “privity” standard to permit 804(b)(1) to apply against parties who shared “like motive” to cross examine as party at original trial.
· Note that the two defendants are Johns-Manville (party at prior case) and Raybestos-Manhattan

· Raybestos objects to introduction of evidence

· But has same interest in cross examination as co-defendants did at earlier trial, so satisfies rule and prior testimony is admissible. 
· Rule: admit prior testimony of (1) unavailable witness if the party against whom it is offered is with (2) similar motive and interest and (3) that party had opportunity to examine that witness
*Lilly’s view: needs same (1) right, (2) title, (3) interest, and (4) obligation (minority rule, not rule used on test)


Criminal case prior testimony:

U.S. v. Salerno: Mob case. Ds convicted of racketeering, using influence over labor unions to control bidding on large construction projects. One company, Cedar Park, supposedly working with them. Gov seeks to introduce prior testimony of DeMatteis and Bruno, who testified at a prior grand jury trial under a grant of immunity. The documents they had introduced showed involvement of Ds in current trial. They are unavailable bc they invoke 5th amendment right not to testify.
· Court applies “similar motive” language strictly

· Requires rehearing to determine whether motive at prior hearing sufficiently “similar”

· Idea is: probably not, given nature of grand jury inquiry

Dying Declarations [804(b)(2)]

(b) The Exceptions – the following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:
(2) Statement Under the Belief of Imminent Death – (1) In a prosecution for homicide or in a civil case, (2) a statement that the declarant, while believing the declarant’s death to be imminent, (3) made about its causes or circumstances

· Deathbed confessions, made when all hope of life is gone, are considered particularly reliable 

· Reliabiltiy is guaranteed by the declarant’s belief that they are about to die
· What matters is evidence that they believed they were dying, not whether or not they actually did die 
· Ultimate unavailability is death ( dying declarations admissible for most serious cases (prosecutions for homicides) OR the least serious cases (civil cases)
· Has to be statement about the cause/circumstance of declarant’s death
· ONLY IN CA, person must actually have died
Shepard v. U.S.: Mrs. Shepard died, she told nurse while sick to check whiskey bottle for poison she thought her husband poisoned her. 

· court said statement wasn’t made “in apprehension of imminent death” bc she was at the time slightly better and had reasonable expectation of recovery

· Declarant must:

· expect to die soon

· speak from personal knowledge

· FRE 804(b)(2) does not require that the declarant actually die, only that she be “unavailable”

· ACN: “unavailability is not limited to death”

· CA: CEC 1242: Required declarant actually die (not merely unavailable)

U.S. v. Sacasas: Bank robbery case had “dying declaration” issue.

· Court found since neither appelant was being charged with homicide (nature of crime test), and it didn’t concern the causes of circumstances of declarant’s death (substantive test), dying declaration rule doesn’t apply
State v. Lewis: Store’s owner was shot and killed during robbery by a man. He was asked by police officer while lying on the floor what happened, he said the “lady’s information was on the desk” and that she had vases and was involved with the robbery.

· court found statement was admissible bc he was shot and on the verge of dying, and the statement was about the circumstances in which he was shot.

· Dying declarations provide an exception to the Confrontation Clause (which normally requires testimonial statements to be made by witness in court in criminal trials)
· Does not matter if statement testimonial
· Evidence is admissible as dying declaration only to the extent it would have been admissible at trial

· Must be statement made from personal knowledge

· Given circumstances of statement (belief in immanent death), statement may be expressed as opinion or fact

Declarations Against Interest 804(b)(3)

(b) The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:

(3) Statement Against Interest.  A statement that:

(A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; and

(B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.
· The declarations against interest exception applies to any unavailable declarant

· Because the statement exposes the declarant to civil or criminal liability, she wouldn't say it unless it was true

· Declarant need not be a party opponent
· Declarations against interest: 

· Statement admissible no matter what the relationship between the declarant and the party against whom they are offered

· Declarant must be unavailable 

· Content matters: admissible only if statement so contrary to declarant’s interest that reasonable person would not say it unless she believed it to be true

· Party Opponent FRE 801(d)(2)

· Statement admissible only if uttered, adopted, authorized or otherwise attributable to party against whom they are introduced

· Declarant’s availability is immaterial 

· So may be witness at trial

· Admissible regardless of content of statement
· FRE 804(b)(3) applies only to statements against pecuniary or penal interest
· So it does not matter for purposes of federal rules that statement would expose declarant to ridicule

· But does matter that declarant knew statement was against interest
U.S. v. Duran Samaniego: Government confiscated belts from Baez, who attempted to sell them to undercover FBI agents. Duran wants to introduce evidence that his brother in law (Baez) had made statements to family about being “sorry,” and asking for forgiveness for stealing the belts. 
1. Declarant is not a party to the dispute so FRE 801(d)(2) does not apply

2. Declarant is unavailable

· Formal process (subpoena) unavailable

· Duran made informal efforts that did not work

3. Statement is against interest because could have exposed him to criminal penalties
U.S. v. Jackson: two co-conspirators involved in drug importing scheme. Claim is Brown, supervisor, never supervised Jackson, which Brown testified to but it was excluded. Brown unavailabel bc invoked 5th amendment right. 

· Court said Governemnt (opposing party) didn’t have simialr motive to examine Brown at his plea allocution (where statement was made), bc that was just administered by a district judge for the purpose of determining Brown’s guilt and nothing else. 804(b)(1) doesn’t work
· 804(b)(3) declaration against interest: Brown’s declaraiton is against Brown’s interest, but not against Jackson’s interest bc tends to exculpate him rather than inculpate him

· FRE 804(b)(3): statements made by unavailable declarant used in a criminal case to exculpate defendant must be corroborated by additional evidence
Summary: 

· Rule 804(b)(2): a declarant need not actually die for her statement to count as a dying declaration

· The statement is trustworthy because the declarant believes death is immanent, and that belief prompts her to tell the truth. 

· To count as a dying declaration, her statement must concern the cause or circumstances of the declarant’s death.

· Different applications:

· In a civil case, a dying declaration is fully admissible

· In a criminal case, a dying declaration is only if the crime charged is homicide

· Rule 804(b)(3): declarations against interest are trustworthy because of the legal or financial jeopardy in which they place the declarant

· A declarant would not make the statement, given the legal and financial risk to which she exposes herself, unless the statement were true.

· The proponent must show that a reasonable person who made the statement: 

· would have believed it to be true; and that 

· the statement is, in fact, contrary to some pecuniary, proprietary, or penal interest

· If the interest is penal, and the case is a criminal one, the proponent must also provide corroborating evidence of the claim.
Forfeiture by wrongdoing and the Residual Exception
(b) The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness:

(6) Statement Offered Against a Party Who Wrongfully Caused the Declarant’s Unavailability.  A statement offered against the party that wrongfully caused—or acquiesced in wrongfully causing—the declarant’s unavailability as a witness, and did so intending that result.
Full list: (b) The Exceptions….

(1)  Former Testimony….
(2) Statement Under the Belief of Imminent Death….
(3) Statement Against Interest….
(4) Statement of Personal or Family History….
(5) [Other exceptions.] [Transferred to Rule 807] [“residual exception”]

(6) Statement Offered Against a Party Who Wrongfully Caused the Declarant’s Unavailability….

Giles v. California: D fatally shot ex-girlfriend. OOCS was GFs statements of abuse to. 

police, saying he threatened to kill her. 
· the statements were not made while dying, so not dying declaration

· Court says forfeiture by wrongdoing only applies when “D engaged in conduct designed to prevent witness from testifying.”

· exception applies only if D had in mind the partciular purpose of making the witness unavailable (i.e. bribing or killing witness before trial)
· Court remanded to determine evidence of Ds intent/purpose to keep deceased fom testifying (saying cycle of abuse may have shown intent to keep her from testifying)

· CEC §1370 might be thought of as equivalent to FRE 804(6)

· Applies particularly to cases of spousal abuse or domestic violence

· Admits testimony if declarant unavailable, the witness has been threatened with physical injury, the statement is made to a physician, nurse, or law-enforcement officer and circumstances indicate its trustworthiness

· Limited nature of forfeiture doctrine

· In Crawford, the court suggest “a finding of forfeiture by wrongdoing” might permit admissibility of testimonial statements

· Giles Court limits forfeiture doctrine 

· Applies “only when the defendant engaged in conduct designed to prevent the witness from testifying”
· Confrontation Clause’s major impact on domestic violence cases

· Effect of rule has been to make it harder to convict homicidal spousal abusers

· Justice Scalia thinks that evidence of deliberate efforts to prevent testimony will be available domestic violence prosecutions

· Justice Breyer’s dissent thinks that showing purpose rather than knowledge sets the bar too high

· Dissent argues that knowledge-based standard would render admissible much testimony in domestic violence cases

FRE 807: Residual Exception, concerns how much flexibility courts have to admit hearsay falling outside specific exceptions covered by the rules
(a) In General. Under the following circumstances, a hearsay statement is not excluded by the rule against hearsay even if the statement is not specifically covered by a hearsay exception…:

(1) the statement has equivalent circumstantial guarantees of trustworthiness;

(2) it is offered as evidence of a material fact;

(3) it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts; and

(4) it will best serve the purposes of these rules and the interests of justice.

(b) Notice….
*almost never applies- if it was applied broadly, no other hearsay exception would be necessary, so must be applied narrowly
*If almost all the elements of another hearsay exception apply, then use this analysis to balance the value of necessity and if the evidence is trustworthy, then allow in


U.S. v. Laster: Convicted for manufacture of meth. Gov sought to introduce evidence from Wilson Oil about sales of materials to make meth under FRE 803(6) business records.
· court found 803(6) couldn’t apply bc met all the elements EXCEPT that witness of records was detective, not qualified custodian that has personal knowledge of records.

· court found records were admissible under FRE 807 residual exception bc material
· Majority in Laster: evidence is admissible even though it “nearly misses” admission under some specified exception, so long as there are strong circumstantial guarantees of trustworthiness

· Excluding “near-miss” evidence renders rules inflexible and unjust

· Fenner: FRE 807 applies only to evidence “not specifically covered by” the rules

· A failure to fall under the rules because some element of a rule is missing entails that the circumstance is “not specifically covered by” the rules

· “not specifically covered by” dissent argument: 

· Judge Moore's dissenting view: 

· “Near-misses” under specified exception are inadmissible because the rules of evidence are categorical rules for inclusion and exclusion

· Note that Fenner (and the majority position) rejects categorical exclusion of “near misses” from “covered” as defined by FRE 807

· “A miss is still a miss”

Summary:

· Rule 804(b)(6)’s forfeiture by wrongdoing exception to is a form of estoppel that prohibits an opponent complaining when she wrongfully prevented a witness from testifying

· The rule is narrowly construed to require the proponent to prove that the opponent’s purpose was to exclude the declarant’s testimony at trial.

· Rule 807, the residual exception, is only exceptionally applied. 

· The rule is applied if there is exceptional need for the evidence in circumstances evincing a high degree of trustworthiness, where admitting the statement will serve the interests of justice.


Confrontation Clause bars evidence unless…
· Historically “Nontestimonial” 

1) Dying Declarations 804(b)(2)

2) Forfeiture-by-Wrongdoing 804(b)(6)

· Elements of FRE meet Confrontation Clause requirements

1) Prior Statements 801(d)(1)(A-C) – Requires declarant to testify

2) Party Admission & Adopted Admission 801(d)(2)(A-B) – Requires declarant to testify

3) Recorded Recollection 803(5) – Requires declarant to testify

4) Former Testimony 804(b)(1) – declarant unavailable, but prior opportunity to cross

Some rules that fully apply in civil cases exclude bits of evidence in criminal ones:
· Business Records, FRE 803(6)

· (criminal trial) implicitly excludes police report

· Public Records, FRE 803(8)

· (criminal trial) Excludes police reports for as to matters observed; investigatory reports used against defendant

· Former Testimony, FRE 804(b)(1): applies where predecessor in interest has opportunity and similar motive to cross-examine at prior trial

· (crim trial) Former testimony: applies where party has opportunity and similar motive to cross-examine at prior trial

· Dying Declaration FRE 804(b)(2)

· (crim trial) only applies in homicide cases

· Statement against interest FRE 804(b)(3)

· (crim trial) must be corroboration when used in criminal case to incriminate declarant
Some statements generally take either an oral or written form:

· oral: 

· FRE 803:

· Present sense impression

· Excited utterance

· State of mind

· Statements for purpose of medical diagnosis

· FRE 804

· Dying declaration

· written:

· FRE 106:

· Rule of Completeness

· FRE 801

· Prior inconsistent statement

· FRE 803

· Recorded recollection

· Business records

· Public records

· FRE 804

· Prior testimony

Character Evidence

· a prohibition of evidence used to prove “action in conformity with character”

1. Also known as “propensity” evidence

· if you understand it narrowly, never allowed in civil trials and only sometimes allowed in criminal trials

· Structure (like hearsay) takes the form of a prohibition on the admissibility of certain kinds of evidence for certain purposes

1. Bars proof of person’s character but only if used to prove action in conformity with that character

· Only three exceptions to this prohibition

1. Character of criminal defendant

2. Character of crime victim

3. Character of witness for purposes of impeachment

· But: character may only be proved in certain, limited ways

1. Reputation

2. Opinion

3. Specific facts

· Three major problems: misuse; unfair prejudice and unfair surprise

Rule 404: Character Evidence; Crimes or Other Acts

(a) Character Evidence. 

(1) Prohibited Uses.  Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.

(2) Exceptions for a Defendant or Victim in a Criminal Case….

(3) Exceptions for a Witness.  Evidence of a witness’s character may be admitted under Rules 607, 608 and 609.

* FRE 404 prohibits evidence used to prove “action in conformity with character”

People v. Zackowitz: D murdered guy who had cat-called at his wife and offered $2 for her to sleep with him. He had went home with his wife then went back and shot him. D claims self-defense. Gov sought to introduce evidence that D had many guns/ammo in his house, therefore was natural killer/violent.
· court found not admissible as character evidence bc D did not have any of the guns at his home on him that night, had never used them before, just “collected” them

· Evidence is clearly relevant
· Problem is whether jury will focus on wrong issues

· Decide the case based on “prejudice and passion” rather than reason

Misuse; Unfair Prejudice and Unfair Surprise

· Misuse: risk that jury will convict defendant for acts other than those charged 

· Unfair prejudice: unfair (not just erroneous) to adjudicate current allegations based on past conduct

· Unfair surprise: to defendant hailed into court on one charge is forced to rebut a separate set of sweeping attacks on character

Permissible use of “character in issue” (action in conformity with character) (general trait-alcoholic, “propensity” “traits”)
· There are a range of cases in which character may be in issue as an element of the law

· Although not exhaustive, there are generally four situations in civil cases:

· Affirmative defense of truth in defamation case;

· Negligent hiring of subordinate under respondeat superior theory

· Character of parent in child custody case

· Killed someone, General trait is “killer,” general trait is “bad parent”
· “status” of defendant in juvenile justice case

· May be other examples in criminal cases

Character in Issue (admissible in civil cases)
Cleghorn v. N.Y. Cent. & Hudson River R.R. Co.: Negligent employment of subordinate, hires alcoholic to do road signals which leads to someone being injured.
· “known to the officers of the company”-allowed
Berryhill v. Berryhill: Fitness as parent

· “ever killed anyone”- killing goes to show suitability of being a parent
Larson v. Klapprodt:  Affirmative defense of truth in defamation case

· “evidence of his reputation or past misdeeds was admissible both in establishing truth…and mitigating damages”- element of charge
Rule 404(a)(2): Exceptions for a Defendant or Victim in a Criminal Case
(2) Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal case:

(A) a defendant may offer evidence of the defendant’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;

(B) subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may:

(i) offer evidence to rebut it; and

(ii) offer evidence of the defendant’s same trait; and

(C) in a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.

*opening floodgates, if D opens door w/good character traits, then prosecutor can offer evidence to rebut it

These exceptions raise some further issues:
1. The defendant can invoke either rule
· FRE 404(a)(2)(A) good character of defendant (then prosecution can rebut w/ bad D character evidence)
· FRE 404(a)(2)(B) bad character of victim (then prosecution can rebut with bad D  character evidence)
2. The prosecution can respond in kind

· Bad character of defendant

· Good character of victim

3. There are a couple of wrinkles

· Under FRE 404(a)(2)(B), prosecutor can respond with good character of victim or bad character of defendant

· In homicide case, under FRE 404(a)(2)(C) prosecutor can introduce victim’s character for peacefulness to rebut charge that victim was first aggressor (in response to D claiming self-defense)
Problem 4.4

· A criminal defendant charged with murder claims self-defense and introduces evidence that the victim was prone to violence. May the prose​cution introduce evidence of the victim's peaceful character? May the pros​ecution introduce evidence of the defendant's violent character? 

Answer

· Once the defendant offers evidence of the victim’s character, the prosecution can respond by itself offering evidence of 

· the victim’s character

· the defendant’s character.  

· So once the defendant introduces evidence that the victim was prone to violence, the prosecution can introduce evidence both of the victim’s peaceful character, and of the defendant’s violent character. 

Methods of Proving Character

· Understand that two different methods of proof are combined by FRE 405

· Witness’s own testimony versus some other source

· Specific versus general evidence

· Recognize that proponent and opponent face different limitations

· Both proponent and opponent may use reputation or opinion

· Opponent: additionally, may use witness’s own testimony about specific acts to test foundation of character witness’s knowledge

Rule 405: Methods of Proving Character

(a) By Reputation or Opinion.  When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by opinion testimony.  On cross-examination of the character witness, the court may allow an inquiry into relevant specific instances of the person’s conduct.

(b) By Specific Instances of Conduct.  When a person’s character or character trait is an essential element of a charge, claim, or defense, the character or trait may also be proved by relevant specific instances of the person’s conduct

*The way to challenge character evidence is by “an inquiry into relevant specific instances of … conduct” on cross-examination of a witness providing character evidence in the form of opinion or reputation. 

Rule 803(21): Reputation Concerning Character

[“The following are not excluded by the rule against hearsay …”]

A reputation among a person’s associates or in the community concerning the person’s character.

Michelson v. U.S.: D being charged with bribery of federal revenue agent. Introduces character evidence by 5 witnesses who say he is “honest” and “trustworthy” and “law-abiding.” Gov sought to cross-examine them by asking about their knowledge of a previous arrest of D for stealing stolen goods. 
· Court allows this after establishing good-faith basis for cross-examination by Gov and limiting instruction to jury saying it does not PROVE past events 
· Under FRE 405(a): if defendant opens door by leading with evidence of good character

· Prosecution may rebut using indirect insinuations about past bad acts

· FRE 105 instruction not to consider question as evidence

· Jury assumed not to conclude acts have been proven, even although it is generally acknowledged assumption may be inaccurate

Specific Act evidence obtainable from only one source: the character witness

	Source/

Type of evidence
	Specific acts
	General (reputation or opinion)

	Character

Witness
	Opponent only
	Proponent or opponent

	Third party
	No-one
	Proponent or opponent


“Did you know that person X had been convicted of homicide on June 1, 1999?”

· impermissible extrinsic evidence: 
· record of Ds 1999 homicide conviction

· Officer O’s testimony about Ds 1999 homicide conviction

Questioning Character

Virgin Islands v. Roldan: P called witness Luz Maria Cruz (wife of Ds nephew), can’t introduce evidence of D’s bad character unless D opens the door first. On cross-examination , D’s attorney asks witness whether D was lonely or unsociable fellow. Witness testifies “He is a man that never bother anybody”

· Enough to count as evidence of character ( opened the door to rebuttal evidence 

· On redirect, P asks whether witness was aware that D was previously convicted of 1st degree murder

· Cruz is hostile witness ( P asking leading questions

· Question about murder is about specific act ( admissible on cross-examination (redirect of a hostile witness IS cross)

· BUT, P can only ask questions about specific act, can’t introduce extrinsic evidence about it

· If D opens character evidence door, uses opinion/reputation evidence ( P can impeach by asking ?s about specific acts to undermine witness’s testimony 

· BUT, questioning limited to specific acts ( P limited by whatever response witness gives (can’t impeach with extrinsic evidence about specific acts)

· AND, P must have good-faith belief that there is a factual basis for the question

U.S. v. Krapp: D convicted of conspiracy to import cocaine. D offered as witness social friend Max Mermelstein, who said she was honest, kind, and declined to participate in cocaine importation. Gov seeks to introduce evidence of lying on tax forms. D claims she didn’t falsify her tax forms.
· Court finds prosecutor must have good-faith belief that there is a factual basis for the question.
U.S. v. Setien: D may not introduce character evidence in form of specific good acts
· Only reputation and opinion

· Witnesses must refrain from itemizing specific acts when offering opinion and reputation testimony

Methods of Proving Character Evidence in a Criminal Case (federal and CA)

· FRE 405: Character may be proved 

· by opinion or reputation evidence

· Specific prior acts may only be proved by intrinsic evidence

· CEC 1102-03: CEC § 1102, character of a criminal defendant

· limits proof to opinion and reputation testimony

· CEC § 1103(a), character of the victim

· allows proof in any form

· CEC § 1103(b), prosecution evidence of the defendant’s violent character in response to evidence introduced by the defendant about the victim’s character for violence

· allows proof in any form

Summary

· Like hearsay, the Character Evidence Rule carves out a general exception to the presupposition that relevant evidence is admissible

· Unlike hearsay, there are only three major exceptions (we’ve introduced two) and the two we’ve looked at apply only in criminal trials

· The method of introducing and rebutting character evidence is slightly weird 

· Defendant opens the door using opinion and reputation evidence

· Prosecutor cross-examines by asking questions about specific facts

· Where the defendant’s character is in issue, often as an element of a law, specific acts (as well as opinion and reputation) are admissible

Specific Conduct (non-propensity uses of character evidence)
· Recognize the permissible non-propensity uses of character

· Often summarized using the mnemonic “MIMIC”

· Limiting instruction used to separate two uses

· Identify ways in which permissible uses avoid prohibited character inference

· Ways “around the character box”

· Distinguish habit evidence from character evidence

· Evaluate whether non-propensity and habit evidence swallow the character evidence rule

Rule 404(b): Character Evidence; Crimes or Other Acts

(1) Prohibited Uses.  Evidence of a crime, wrong, or other act is not admissible to prove a person’s character…to show that on a particular occasion the person acted in accordance with the character.

(2) Permitted Uses; Notice in a Criminal Case.  This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.  On request by a defendant in a criminal case, the prosecutor must:

(A) provide reasonable notice of the general nature of any such evidence…; and 

(B) do so before trial….

FRE 404(b)(2) carves out specific purposes for which we can use past bad acts

· FRE 404(b)(2) applies to any type of case criminal or civil

· Identifies 9 purposes for which specific bad acts may be introduced

· These 9 purposes are reduced to a mnemonic: MIMIC (6 of the 9 purposes)

· Evidence can be admitted for MIMIC purpose, even if inadmissible for character purpose

FRE 401 purpose
· Non propensity (admissible)

· FRE 406 Habit of person, or routine practice of organization

· FRE 404(b) Motive, intent, absence of mistake, identity, common plan, knowledge, lack of accident, opportunity, preparation

· FRE 404(a) Propensity- to act in conformity with character inadmissible except…

· Criminal: generally inadmissible except

· character of defendant

· character of victim

· character of witness

· Civil: generally inadmissible except

· character of witness

Non-Propensity uses: Specific Act->MIMIC purposes->Specific Act
Propensity: Specific Act->Bad Character->Specific Act






















































































































































































U.S. v. Beechum: D (letter carrier) convicted of unlawfully possessing silver dollar he knew to be stolen from mail. Gov wants to introduce evidence that D has 2 credit cards in wallet belonging to someone else. D argues being used to show propensity to steal.
· Court finds that evidence is relevant to Ds intent with respect to the silver dollar. D had claimed he intended to return silver dollar, but credit card evidence bore directly on the plausibility of Ds story. Always an intent to keep goods.

U.S. v. Boyd: D convicted for marijuana trafficking. Gov sought to introduce evidence that D personally used marijuana and cocaine as motive. 
· Court found that admissible as motive bc it was not substantially prejudicial and could be motive to support his personal use.

U.S. v. DeJohn: D convicted of publishing treasury checks illegally. Gov seeks to intrudce evidence that he was found behind YMCA desk against rules, no charges previously filed.

· Court finds evidence was admissible as Ds opportunity to gain access to mailboxes and obtain the checks he later cashed

Lewis v. U.S.: D convicted of burglary of post office. Gov seeks to introduce evidence that D had participate din earlier burglary of garage store. 

· Court finds that bc D had taken items from garage store to be used in burglary of post office, goes toward Ds plan and intent, so admissible.

U.S. v. Crocker: D convicted of conspiring to commit bank theft. He had previously been convicted w/co-defendant of similar crime.
· Court says evidence of previous bank theft w/same co-defendant goes toward knowledge that D should have had co-defendant was engaging in that activity again.
U.S. v. Dossey: D convicted of armed bank robbery. Bank teller testimony that she was approached by female dressed in blue plaid shirt and rose-colored glasses & blonde. Other woman who participated in a different bank robbery with them testified that D had done another robbery in AZ wearing a blue plaid shirt and blonde wig & glasses.
· Court finds evidence of AZ robbery was admissible to prove identification of person who robbed the other bank bc the similarity in disguise is great and incidents were close in time.

U.S. v. Wright: D convicted of distributing cocaine. Had allegedly sold drugs to undercover FBI agent. Gov used tape recording of D during trial where he was bragging about being a drug dealer (but did not reference the specific sale charged for).

· Court finds not admissible to go toward identity, bc recording shows D more likely to be the one who sold that average non-drug dealer, but does not in any way show he was the specific person who earlier sold drugs to officers.
U.S. v. Davis: D found in back of Jeep w/nearly a kilo of cocaine, charged w/intent to distribute. Gov introduced he had two prior convictions for possessing cocaine. 

· Court found that possession shows no knowledge or intent to distribute, inadmissible.

· Says that cocaine may be in different forms, so using does not necessarily prove knowledge that evidence is cocaine, could be salt/crystals/powder
Huddleston v. U.S.: D charged with selling stolen goods. Evidence of truck full of stolen tapes, stolen TVs, and testimony of undercover FBI agent who said D offered to sell his large number of appliances, then truck nearby was stopped with stolen appliances. D argues he was selling them on commission basis and didn’t know they were stolen, argues court should have to make a preliminary finding b4 being introduced to jury that prior specific acts were actually committed by D. 
· Court rejects Ds argument and finds evidence is subject only to language of Rule 402/403, which have no requirement for preliminary finding. 
· In Huddleston, the Rule 404(b) determination — that Huddleston sold stolen televisions — depended upon the conditional fact knowledge

· Such questions of relevance conditioned on a fact are dealt with under Fed. R. Evid. 104(b)

· Conditional fact is determined by preponderance of evidence

· RULE: Court is only responsible for finding whether jury could reasonably find the conditional fact- whether televisions were stolen- by a preponderance of the evidence. If Ct finds jury couldn’t, then must instruct jury to discard evidence.

Huddleston protection for D:
1. Fed. R. Evid. 404(b) offered for proper purpose

2. Relevancy requirement of Fed. R. Evid. 402 as enforced through Fed. R. Evid. 104(b)

3. Fed. R. Evid. 403 balancing test

4. Fed. R. Evid. 105 limiting instruction

Habit Evidence

Rule 406: Habit; Routine Practice

· Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit our routine practice. The court may admit this evidence regardless of whether it is corroborated or whether there was an eyewitness.

*at the end of 406 analysis, make sure to do 403 PROBATIVE VALUE analysis as well

· Character:

· Generalized propensity to act in conformity with trait

· Responsible or accountable for our acts

· Our agency is engaged

· So sometimes phrased in terms of “moral” connotations

· Habit:

· Specific setting

· Regular, if not invariable

· Few moral overtones

· Regular or automatic or unconscious response to certain stimuli

· We’re like lab rats without agency

· So sometimes phrased as non-moral

“habit” (2 defs sometimes pull in different directions)

1. Def 1: “regular response to a repeated situation”

2. Def 2: semi-automatic or non-volitional response

Regular



Irregular

Volitional
Theories produce diff. results

Not habit under wither theory
Non-Volitional     Habit under both theories

Theories produce diff. results


Most likely to be habit when:

· specific

· routine

· repetitive

· unreflective

· predictable/predictive conduct

Loughan v. Firestone: P is car mechanic, sustained injury when car part exploded and scarred him. D seeks to introduce as habit that P drinks beers while working.
· Court found evidence was limited to habit that P drank on the job. Not specific on what transforms one’s general disposition into a “habit.”

Burchett v. Commonwealth: D was convicted of reckless homicide after fatal car accident. P wanted to introduce evidence that D smoked Marijuana on a daily basis

· Court found inadmissible, says evidence would delay trial and confuse jurors. Says even though person may regularly perform a particular act, danger of assuming that it happened on this particular occasion.

· Habit evidence is relevant and admissible even if there is evidence that directly undermines the claim that defendant acted out of habit on this occasion (no vodka)

Proving Habit:

· Usually witness testimony as to prior specific instances of conduct

· Must be sufficient sample to determine whether pattern of behavior exists

· Must be sufficient uniformity of response

· Opinion evidence is admissible

· Must be sufficient basis for opinion

Summary:

· Uses of specific conduct evidence to show motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident (FRE 404(b))

· Huddleston:  use FRE 104(b) to analyze admissibility of specific conduct evidence

· Habit under FRE 406 depends upon argument about how regular, involuntary, and innocuous is “habit?”

Sexual Assault
Rule 412(a): sex-offense cases: The Victim’s Sexual Behavior or Predisposition
(a) Prohibited Uses….

(1) evidence offered to prove that a victim engaged in other sexual behavior; or 

(2) evidence offered to prove a victim’s sexual predisposition.

Rule 412(b): exceptions

(1) Criminal Cases….

(A) evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence; 

(B) evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and

(C) evidence whose exclusion would violate the defendant’s constitutional rights.

(2) Civil Cases....In a civil case, the court may admit evidence offered to prove a victim’s sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.



FRE 412 tries to remedy ways in which evidence is misused and overvalued:
· Misuse

· A central misuse of character evidence in sexual assault prosecutions is for juries to undervalue victims based on their lifestyle

· Overvaluation

· Judges and juries also tend to overvalue evidence of the victim's sexual history based on the  prohibited propensity inference from past consent to present consent

· Exs: Wigmore: “considerable probative value” of evidence of unchastity

· Citing State v. Johnson, women split into two categories:

· Habit for sex

· Repugnance for sex

· Habit argument in Graham: denied opportunity to indulge habit, sexually active female victim became aggressor

FRE 404(a)(2)(A): Generally, criminal defendant “opens the door” to character evidence

FRE 404(a)(2)(B): D opens. door by attacking victim’s character

· i.e. homicide cases where D claims self-defense (victim has character for violence)

· 412 changes dynamic for sexual assault cases: witness cannot testify that victim has a character for unchastity

Evidence of victim’s character in sexual assault cases (D runs less risk of evidence of similar character trait harming his case- “unchastity” evidence would have victim more than D)- FRE 412 changes this dynamic

FRE 412’s protections for the victim are limited in 3 specific ways:

1. Constitutional limitations: 
a. Olden v. Kentucky: D (black) is accused of raping white woman along with other D. D claims victim was seeking drugs and “to have sex w/ a black man.” D claims victim made up rape story to protect her relationship with her older half brother who she was having an affair with.
i. Trial court rejects testimony of victim’s relationship (presumably under FRE 403; FRE 412 not in effect)

ii. Evidence of interracial relationship extremely prejudicial to victim 

iii. Constitutional Limitation: Confrontation Clause

iv. Davis v. Alaska (cited in Olden): 6th Amendment right to challenge credibility of prosecution witnesses and to expose their possible motives to fabricate testimony

v. May inquire into other sexual behavior

vi. Exposing bias is central to process of cross-examination

vii. Testimony exposed bias of both prosecution witnesses
FRE 412(b)(1) Other sexual Acts Admissible to Prove:

2. Evidence to account for semen & physical injuries is admissible under FRE 412(b)(1)(A)

3. Prior sexual acts with defendant under FRE 412(b)(1)(B) 

U.S. v. Pablo: Girl goes to dance w/ boyfriend and other boys, is driven off alone with 2 boys at one point & raped, has vaginal injuries consistent with rape. D seeks to show evidence that she was flirting with co-defendant and had been seen partially undressed in front of another partygoer.
· Two arguments:

1. Evidence of interaction with other partygoers to show alternative source of injuries under FRE 412(b)(1)(A)

· Rejected by court because other evidence shows vaginal injuries could not be consensual

2. Evidence of sexual advances to co-defendant under Confrontation Clause and FRE 412(b)(1)(C)

· Little need for evidence given other testimony

· Event to far in the past to prove consent

U.S. v. Smith: Cadet engages in sexual act w/person in violation of rules, falsely claimed it was nonconsensual. Smith sexually assaults Cadet. D claims Cadet falsely reported prior sexual encounter as non-consensual, so shows she can falsely claim again.

· Court permitted general description of event without reference to sexual acts

· Sufficient to show bias

· Defendant claimed even insufficient to show pattern of lying about sexual events

· Court essentially engages in FRE 403 balancing to determine how to deal with evidence

FRE 412(c): Procedure to Determine Admissibility:

(1) A party intending to offer evidence under subdivision (b) must

(A) file a written motion at least 14 days before trial specifically describing the evidence and stating the purpose for which it is offered . . . ; and

(B) serve the motion on all parties and notify the alleged victim

(2) Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard. 

*FRE 403: Prejudice must be “substantial” and “unfair”

*evidence excluded only if prejudice substantially outweighs probative value

FRE 412(b)(2): Civil Use of Other Sexual Conduct Evidence:
(2) In a civil case, the court may admit evidence offered to prove a victim's sexual behavior or sexual predisposition if its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim's reputation only if the victim has placed it in controversy

*in civil case, probative value under FRE 412 must substantially outweigh danger

FRE 413: Similar Crimes in Sexual-Assault Cases:
(a) Permitted Uses.  In a criminal case in which a defendant is accused of a sexual assault, the court may admit evidence that the defendant committed any other sexual assault.  The evidence may be considered on any matter to which it is relevant.

(b) Disclosure…. 

(c) Effect on Other Rules…. 

(d) Definition of “Sexual Assault.”… 

FRE 414: Similar Crimes in Child-Molestation Cases:
(a) Permitted Uses.  In a criminal case in which a defendant is accused of child molestation, the court may admit evidence that the defendant committed any other child molestation.  The evidence may be considered on any matter to which it is relevant.

(b) Disclosure…. 

(c) Effect on Other Rules…. 

(d) Definition of “Child” and “Child Molestation.”… 

FRE 415: Similar Acts in Civil Cases Involving Sexual Assault or Child Molestation

(a) Permitted Uses.  In a civil case involving a claim for relief based on a party’s alleged sexual assault or child molestation, the court may admit evidence that the party committed any other sexual assault or act of child molestation….

(b) Disclosure….

(c) Effect on Other Rules…. 

* Same subsections (b) and (c) in this rule, but no subsection (d); but to figure out whether conduct constitutes offense of sexual assault or child molestation, need to look at the (d) subsections in 413 and 414
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Child molestation cases present unusual evidentiary problems:
Molinari:

· Evidence is “exceptionally probative” because shows “unusual disposition” 

· Victims are particularly vulnerable to attack without corroborating evidence

U.S. v. Lecompte: Accused of sex offense against 11 yr old niece. Evidence sought to be admitted is previous uncharged sex offenses against another niece in previous marriage 

· Trial court rules prior conduct covered by FRE 414

· But excludes under FRE 403 as unfairly prejudicial
· Certain differences between two acts, and lapse of eight years

· highly prejudicial bc stigma w/child sex acts

· Appellate court applies FRE 403 to support policy of FRE 414

· Does not reject applicability of FRE 403

· Simply rejects trial court’s weighing of prejudice versus probative value
· says differences in two acts didn’t outweigh the probative value
· said congress was aware these crimes have a stigma and chose to include past evidence of these crimes for a reason, perpetrators don’t deserve protection
· U.S. v. Cunningham: 
· Judge Posner’s argument: child molesters have motives that the rest of us do not

· Accordingly, FRE 404(b)(2) provides sufficient grounds for entering evidence

· But note: FRE 404(b)(2) does not carve out policy reasons present in FRE 412-15

· Under FRE 404(b)(2), residual FRE 403 balancing in, e.g., Lecompte might turn out differently

Summary:
· FRE 412 as exception to defendant’s general prerogative to use character evidence

· Limits use of character evidence

· Prohibited purposes (to show other sexual behavior or predisposition) (FRE 412(a))

· Exceptions for limited uses (FRE 412(b))

· FREs 413-15:  character of sexual misconduct defendant

· Expands use of prior similar acts evidence

· Separate FREs for criminal, civil cases

· Possible alternative 404(b) use of prior acts

Subsequent Remedial Measures & Settlement Efforts

Rule 407: Subsequent Remedial Measures

When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove:

·  negligence;

·  culpable conduct; 

·  a defect in a product or…design; or 

·  a need for a warning or instruction.

(exception) But the court may admit this evidence for another purpose, such as impeachment or—if disputed—proving ownership, control, or the feasibility of precautionary measures.


Policy:

· We want defendants to fix dangerous stuff without worrying that they will be sued if they do so

· Two major themes throughout this section

· Evidence of subsequent remedial measures is not very probative

· Allowing evidence of subsequent remediation could deter defendants from fixing dangerous stuff

Impermissible (propensity) & Permissible Purposes:

· Impermissible:

· Prove negligence through “evidence of the subsequent measures” 

· culpable conduct

· a defect in a product

· a defect in a product's design 

· a need for a warning or instruction

· Permissible:

· “This rule does not require the exclusion of evidence of subsequent measures when offered for”

· impeachment. 

If controverted:

· ownership

· Control

· feasibility of precautionary measures 

Clausen v. Storage Tank Dev. Corp.: P slipped and injured himself, wanted to show walkway were responsibility of D when they replaced it with steps after the accident.

· Court found was allowed to show ownership/control.

· Impermissible Purpose:

· To show that defendants were at fault because they failed to install steps at the time of the accident

· Installed steps after accident

· Permissible purpose:
· Defendants were in control of this part of facility

· Relevant because defendants claimed another company was in control of that part of the facility

In re Asbestos Litig.: Widow of man who used asbestos products brought action and said there should have been warning, bc they placed a warning on products after death. 

· Impermissible Purpose:

· Plaintiff sought to admit evidence of warning to show feasibility of placing warning on asbestos

· Court ruled feasibility not a contested issue in the case

· Backdoor attempts to admit character under guise of “alternative purpose” inadmissible

· No permissible purpose under FRE 407
· Diel v. Blaw-Knox: Construction worker’s legs run over by machine. Wants to show evidence that repair shop moved back up warning to rear of vehicle and other modifications. Repair actions weren’t taken by party to the action.
· FRE 407 only applies to defendant's remedial acts
· So if evidence pertains to acts taken by non-party, then not prohibited by FRE 407

· Purpose of rule is to ensure parties are not deterred; so rule does not apply to non-parties

· rule applies in products liability action, where claim is strict liability based on a design defect or lack of warning

Subsequent Remedial Measures:

· Does not exclude evidence of past acts preceding event

· Does apply to evidence of post-event:

· Changes in design

· Installation of protective devices

· New warnings

· Removal of dangerous conditions

· Revision of contracts

· Changes in policies

· Discipline

Settlement Offers: goal is to minimize litigation
FRE 408: Compromise Offers and Negotiations

(a) …Evidence of the following is not admissible…to prove or disprove the validity or amount of a disputed claim or to impeach by a prior inconsistent statement or a contradiction:

(1) furnishing, promising, or offering—or accepting, promising to accept, or offering to accept—a valuable consideration in compromising …the claim; and

(2) conduct or a statement made during compromise negotiations about the claim—except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its…authority.

(b) (b) Exceptions.  The court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

Offers to compromise under FRE 408:

· Excludes:

1. Offers to compromise disputes

2. Completed compromises

3. Conduct occurring & statements made during settlement negotiations

· Broad scope: 

1. all discussion and conduct excluded

· Impeachment use: 

1. can use evidence obtained during settlement negotiations to show bias or prejudice
· Requires: Evidence of 

1. (1) furnishing or 

2. (2) accepting valuable consideration 

3. While: compromising or attempting to compromise claim disputed as to either validity or amount

· If there is no dispute over liability or the amount to be paid, then the rule does not apply

Impermissible (propensity) & Permissible Purposes
· Impermissible

· Inadmissible when evidence used to prove 

(1) liability for or invalidity of the claim or its amount

(2) Impeachment by prior inconsistent statement

· Permissible

· Admissible when the evidence is offered for another purpose, including:

(1) bias of a witness 

(2) Prejudice

(3) Negativing a contention of undue delay

(4) Proving an effort to obstruct a criminal investigation or prosecution 

U.S. v. Davis: D accused of stealing money from fraternity. Said, informally, to another member “can we split this $29,000 and forget this?”
· Even though FRE 408 applies to civil settlement negotiations, rule applies when evidence used in either criminal or civil trial

· Broad interpretation of what constitutes settlement negotiations

· Here, both parties understood discussion as pertaining to settlement

· Despite relatively informal setting, the court held that the negotiations covered by FRE 408

Ramada Dev. Co. v. Rauch: D hired P to build Ramada hotel. Didn’t pay on part of contract bc says negligent construction. P sued D for payment. D seeks to introduce an architect’s report that stated different negligent aspects of construction in building. P had hired architect to do the inspection for purposes of settlement offer. 

· Report prepared by architect to study defects alleged by Rauch count as settlement negotiations

· Very broad rule of exclusion

Carney v. American Univ.: P worked at African American university for years, wasn’t promoted, and eventually fired. Says she wanted severance/benefits, and D didn’t offer her that bc of her filing suit for discrimination. Wants to introduce letter where they stated they “may owe her payment.”
· Impermissible Purpose:

· Letters offered to prove defendant’s liability or amount of pay owed

· Permissible Purpose:
· Prove defendant’s retaliation against her

· Conditioned benefits on waiver of rights

PRL USA Holdings v. US Polo Assn. Inc.: P filed trademark infringement suit against D for using ismialr polo player image. Evidence was statement made in attempts to negotiate where P had said the images weren’t really infringing.

· Impermissible Purpose:

· To use statements in settlement negotiations to prove invalidity of plaintiff’s claim

· Permissible Purpose:
· To show plaintiffs consented to defendant’s use of logo

· Required to prove affirmative defense of “estoppel by acquiescence”

FRE 410: Pleas, Plea Discussions and Related Statements

(a) Prohibited Uses.  In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:

(1) a guilty plea that was later withdrawn; 

(2) a nolo contendere plea;

(3) a statement made during a proceeding on either of those pleas…; or 

(4) a statement made during plea discussions…if the discussions did not result in a guilty plea or…resulted in a later-withdrawn guilty plea. 

(b) Exceptions….

Plea negotiations not plea agreement

· Not plea itself that is at issue here:

· Offers to plead or accept a plea

· Statements relating to the offer

· Withdrawn pleas

· Evidence always barred except where specifically permitted 

· May not be used to impeach unless defendant waives rights
Applies only to Negotiations, Not Confessions

· Defendant’s actual subjective expectation to negotiate a plea at the time of the discussion

· Must be defendant

· Must be part of negotiation rather than admission

· Textual considerations: rule applies, on its face, to any “statement”

Impermissible (propensity) & Permissible Purposes:

· Impermissible:

· Inadmissible when evidence used to prove

· Anything against civil or criminal defendant 

· Permissible:

· Admissible when the evidence is offered for another purpose,

· Fairness requires entire discussion

· basis of perjury charge

U.S. v. Mezzanatto: D had engaged in plea negotiations about meth manufacturing charge where he admitted knowledge, and had signed a form waiving his right to exclude that testimony for purposes of impeachment.

· Defendant can waive FRE 410’s prohibition on admissibility of admissions made in negotiations in the event of withdrawal of plea

· Permissible use is as impeachment evidence

· Even though this case virtually destroyed FRE 410, on MC question they may ask about Rule 410, rule is still if in Plea Negotiations (nolo contendierie) evidence of the plea itself or any statements made during plea negotiations are inadmissible (for perjury or other uses)
Medical Payments & Liability Insurance

FRE 409: Offers to Pay Medical and Similar Expenses (good Samaritan rule)

Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.

· Requires “injury”

· Applies to “furnishing or . . . promising to pay medical . . . expenses”

· Excluded purpose: “prove liability for the injury”

· Good Samaritan justification

· Narrow scope: only promise to pay excluded

Impermissible (propensity) & Permissible Purposes:

· Impermissible:

· Inadmissible when evidence used to prove

· prove liability for injury

· Permissible:

· Admissible when the evidence is offered for another purpose

· Related “conduct or statements” accompanying offer admissible

FRE 411: Liability Insurance
Evidence that a person was or was not insured against liability insurance is not admissible to prove whether the person acted negligently or otherwise wrongfully.  But the court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.

Impermissible (propensity) & Permissible Purposes

· Impermissible:

· Inadmissible when evidence used to prove

· “whether the person acted negligently or otherwise wrongfully”

· Permissible:

· Admissible when the evidence is offered for another purpose,

· Agency

· Ownership

· Control

· bias or prejudice of a witness 

· some other non-precluded purpose

Charter v. Chleborad: P was injured, went to hospital underwent surgery. Was transferred to another hospital and had legs amputated. Expert Doctor claims leg amputations was product of first doctor’s negligence. D introduces evidence from another doctor that says the expert doctor has a reputation for lying. 
· Impermissible Purpose:

· Inference about defendant’s ability to pay based upon insurance

· Permissible Purpose:

· Witness is biased because insurance companies employed witness as expert

· Higgins v. Hicks Co.: Highway was redone, there was an inch and a half bump from new paving on road. Two motorcyclists crashed, one died other injured. 

· Evidence offered to show that State of South Dakota, as defendant, had liability insurance

· Theory was that insurance evidence would “eliminate any bias of the jurors as taxpayers”

· While permissible purpose is to show bias of witness, impermissible to show bias of jurors

Impeachment and Rehabilitation
· attacking credibility (often on cross-examination); and “rehabilitating” it (often on re-direct examination) or bolstering it
· they could happen at any point in trial process, typically on cross and re-direct
· Rehabilitation can only happen AFTER a credit has been impeached, after their credibility has been attacked
Five classic theories of relevance:

1. Dishonesty (W is generally dishonest)
2. Inconsistency (W changed his/her story)
3. Bias (W had motive to slant testimony)
4. Incapacity (W lacks ability to perceive or recall subject of testimony)
5. Specific Contradiction (part of what W said is demonstrably untrue)
Rules Governing Modes of Impeachment:

· Character Impeachment:

· Dishonesty (Character for Untruthfulness)

· Rule 404(a)(3)

· Evidence of a person's character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait

· Exceptions for a Witness. Evidence of a witness's character may be admitted under Rules 607, 608, and 609

· Non-Character Impeachment:

· Inconsistency 

· FRE 613 Prior Inconsistent Statements

· Bias

· No specific rule—so Rules 401 and 403 govern

· Incapacity

· Perception; memory; knowledge; judgment

· Rules 601-603 establish what counts as competence, along with other special competency rules

· Contradiction

· common law rule
Methods of Impeachment:

1. Intrinsic Impeachment

· Impeachment occurs through witnesses own testimony

· Witness will be testifying on the stand

2. Extrinsic Impeachment

· Impeachment occurs through another witnesses testimony

· Unavailable declarants may only be impeached in this way

Rule 404: Character Evidence; Crimes or Other Acts
(a) Character Evidence. 

(1) Prohibited Uses.  Evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait.

(2) Exceptions for a Defendant or Victim in a Criminal Case….

(3) Exceptions for a Witness.  Evidence of a witness’s character may be admitted under Rules 607, 608 and 609.

Rule 607: Who may Impeach a Witness

Any party, including the party that called the witness, may attack the witness’s credibility.

· Gets rid of old common law “voucher rule,” even though witness swore an oath any party can impeach the witness at any point

Rule 608: A Witness’ Character for Truthfulness or Untruthfulness

(a) Opinion or Reputation Evidence.  A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness or by testimony in the form of an opinion about that character.  But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.

(b) Specific Instances of Conduct.  Except for a criminal conviction…, extrinsic evidence is not admissible to prove specific instances of a witness’s conduct, in order to attack or support the witness’s character for truthfulness.  But the court may, on cross-examination, allow them to be inquired into if they are probative of the character for truthfulness or untruthfulness of: 

(1) the witness; or 

(2) another witness whose character the witness being cross-examined has testified about…. 

*FRE 608(a)

· Reputation & Opinion

· Proved by Extrinsic Means (witness testimony)

*FRE 608(b)

· Specific Instances

· Proved by intrinsic means (must take witness’s answer)

2 limitations under FRE 608: 

1. Only witness character for dishonesty (untruthfulness)

2. Preference for opinion and reputation testimony over specific conduct evidence

· These are only limitations

· So in criminal case, if defendant is witness, then prosecution can attack character using opinion and reputation evidence


 
All witnesses can be impeached on character for untruthfulness

· Under FRE 607 there is no need for the witness to “open the door”

· Big worry for criminal defendants

· Rule is limited to character for truthfulness or untruthfulness only
· FRE 608 permits two types of evidence to be used to attack character for untruthfulness: 

· reputation & opinion 

· specific acts

· Specific acts may not be proved by extrinsic evidence (must “take answer” of witness)

· Specific act evidence introduced on cross examination of witness

· May use specific acts to impeach parties or another witness

	Type of Proof
	Initial Info. About Credibility
	During Direct
	During Cross

	Opinion or reputation showing Untruthfulness (usually about another witness)
	Yes
	Yes
	Yes

	Past Acts showing untruthfulness
	Yes
	No
	Yes

	Opinion or reputation showing truthfulness
	No
	Yes
	Yes

	Past Acts showing truthfulness
	No
	No
	Yes


U.S. v. Lollar: D convicted of transportation of stolen property. D testified, and Gov introduced witness who said he wouldn’t trust what D said. D claims he did not testify to his character and did not “open that door.”

· Cannot impeach witness’s character until he testifies

· Once witness testifies, can introduce opinion or reputation evidence as to truthfulness

· Even criminal defendants can have their character for truthfulness impeached in this manner

· Court found D need not “open the door” to put his character for truthfulness in issue

· Taking the stand as a witness is enough to put character in issue

U.S. v. Rosa: D charged with cocaine trafficking. Gov seeks to examine D on cross about prior bribery (wasn’t convicted) to show character for untruthfulness.

· Under FRE 608, character evidence is limited to character for truthfulness or untruthfulness  

· May impeach witness by asking about specific acts of conduct

· Central question is what sorts of conduct are probative of untruthfulness

· Fraud is clearly probative of untruthfulness

· Bribery less so

· Rule: Questioning about past criminal acts permissible under FRE 608 even if not convicted
· But: conduct must go to character for truthfulness
U.S. v. White: D convicted for cocaine possession. D testified. Gov witness was Northcutt. D sought to introduce evidence that Northcutt had previously offered to fabricate testimony against an individual in exchange for government leniency. 
· Court found D could only elicit evidence of Northcutt’s credibility yon cross-examination, not through an extrinsic source. 
· Defendants should have called prior attorney and asked opinion

· Specific Acts Method of proof: only intrinsic evidence

· On direct exam, they can only get opinion or intrinsic evidence
U.S. v. Aponte: D convicted of conspiracy to rob bank. Gov witness was Quiles. Ds sought to introduce evidence of documents giving false description of robbers. 

· Court found they were excludable as extrinsic evidence under 801(c) bc extrinsic evidence of specific conduct may only be introduced as opinion/reputation evidence by another witness
Summary:

· Impeachment and rehabilitation concern a specific mode of relevance: the witness’s credibility

· Can impeach either on direct or on cross-examination

· FRE 607-09 tracks FRE 404

· Like FRE 404(a) and FRE 405, attack witness character for untruthfulness on direct, by opinion or reputation, and on cross by intrinsic evidence of specific acts

Prior Criminal Conviction

· Certain prior bad acts—crimes—are often admissible to prove character for dishonesty

· The usual methods-of-proof worries do not apply to these crimes

· Recognize two different routes to admissibility: 

· crimen falsi (crimes of dishonesty) under FRE 609(a)(1) 

· other felonies under FRE 609(a)(2)

*if either the felony or crimen falsi is over 10 years old, then we apply Rule 403 and do a reverse balancing test (probative value must substantially outweigh the probative danger)
· Identify crimen falsi as requiring element of misrepresentation or fraud

Rule 609(a)(1) & (2)
Rule 609(b): Impeachment by evidence of a Criminal Conviction
(b) Limit on Using the Evidence After 10 Years.  This subdivision (b) applies if more than 10 years have passed since the conviction or the witness’s release from confinement…, whichever is later. Evidence of the conviction is admissible only if:

(1)  its probative value, supported by specific facts and circumstances, substantially outweighs its prejudicial effect; and 

(2)  the proponent gives an adverse party reasonable written notice of the intent to use it so that the party has a fair opportunity to contest its use. 

Rule 609 renders admissible certain prior felony convictions
· The rule distinguishes between two types of crime: 

· Those probative of dishonesty (crimen falsi)

· All other felonies
· Convictions  admissible under one route may be inadmissible under other 

· Could be admissible under both: if so, easiest route is crimen falsi 

· Must be conviction: arrests, charges, and so on inadmissible under this rule

Specific Bad Acts under FRE 608 & 609
· Criminal Conviction
· Impeachment by intrinsic evidence or sometimes extrinsic evidence of criminal convictions 

· Under FRE 609, two types of extrinsic evidence admissible

· Can always introduce evidence of crimen falsi (even if misdemeanor)

· Can sometimes introduce extrinsic evidence of prior felonies

· Criminal defendant: probative value outweighs danger

· Other witnesses: normal FRE 403 test

· Other Specific Bad Act

· Impeachment only by intrinsic evidence of dishonesty

· Can only ask witness whether they or prior witness engaged in specific bad act

· Must take answer

Prior Convictions (2 routes):
1. Crimen Falsi

a. Crime must involve element of falsification

i. Misdemeanors admissible 

b. Automatically admissible

i. No balancing under FRE 403

2. Other Criminal Convictions

a. Crime must be a felony

i. Misdemeanors inadmissible 

b. Balancing under FRE 403 required

i. Not criminal defendant: normal FRE 403 balance

ii. Criminal defendant: modified reverse FRE 403

1. Probative value must outweigh prejudicial effect

U.S. v. Wong: D convicted of mail fraud. Gov introduced past conviction of mail fraud. D argued court needed to do balancing test under Rule 403 for crimen falsi.
· Court found no FRE 403 balancing allowed for crimen falsi convictions

1. Crimen falsi are automatically admissible to impeach the witness

2. Trial court has no discretion to exclude the evidence

U.S. v. Amaechi: convicted of narcotics trafficking. Gov had witness. D sought to impeach witness by offering evidence of Ds prior conviction of shoplifiting (technically was supervision sentence not conviction). 

· Crimen falsi: must have “element of misrepresentation” or “tinge of falsification”

· Court identifies two problems with evidence

1. Shoplifting is not crime involving “element of misrepresentation”

2. Inadmissible because not “conviction”

· Rather, term of supervision

· (Excludable under FRE 608 because not related to honesty, and impermissible use of specific bad acts)

Balancing Tests for Felony Convictions
· Reverse FRE 403

· “may exclude relevant evidence if its probative value is substantially outweighed by a danger”

· FRE 609: Criminal defendants

· “must be admitted … if the probative value of the evidence outweighs its prejudicial effect to that defendant”


U.S. v. Sanders: D convicted of assault w/dangerous weapon. Gov seeks to introduce evidence of prior similar conviction for impeachment.
· Probative danger of permitting impeachment through crimes substantially similar to current offense is high- prone to misuse by juries to assume if you do that crime once you’d do it again.
· Evidence of past similar act should be admitted sparingly if at all, need balancing test from Rule 609
· Evidence of prior assault has little bearing on current propensity to tell the truth
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U.S. v. Oaxaca: Convicted of bank robbery 1962, charged with armed bank robbery in 

1978. Gov seeks to introduce multiple past similar crimes of burglary and bank robbery.

· Apparent conflict with ruling in Sanders 

· In Sanders, theft/shoplifting does not have high value for impeachment by showing witness was dishonest

· In Oaxaca, robbery is admitted for impeachment by dishonesty even although high probative danger of misuse due to substantial similarlity

· Ninth Circuit nonetheless holds that the robbery crimes “reflected adversely on the defendant’s honesty”

U.S. v. Hernandez: Prior conviction for possession of cocaine/marijuana. Currently convicted of Kidnapping/holding someone for ransom.

· Courts appear intent on admitting prior criminal act to impeach criminal Ds, despite modified reverse balancing test and high probative danger of misuse

· Even more tenuous relation of prior crime to dishonesty

· Probative danger high because of similarity of prior crime to present 

· Convictions admissible under 609, & credibility was impt issue in case, limiting instructions given to jury-only goes toward impeachment

FRE 609: Prior Felony Conviction of Criminal Defendant

Defendants sometimes seek to ascertain the cost before testifying
· Two central limitations on ascertaining the cost

· Luce v. US (1984): Defendants cannot complain on appeal that court ruling kept them from testifying. Motions in Limine are not particularly binding (paraphrase), only binding if the court says it’s really binding. Proper procedure would be to testify anyway, renew the objection when you testify, and then appeal what happens at that point. You have to give the court opportunity to hear, Gov opportunity to make arguments, so have to testify.
· Ohler v. US (2000): if defendant testifies, she waives any objection to the admissibility of the prior felony conviction if seeks to “remove sting” herself (if they introduce evidence of prior felony conviction first to appear honest/forthcoming) then can’t object to it.
Summary:
· Evidence of a witness’s prior crimes are often admissible to prove their character for dishonesty

· The usual character evidence methods-of-proof rules do not apply to this sort of evidence.

· Where the crime is older than ten years then the crime is admissible only if the probative value of the crime substantially outweighs the probative danger

· Usually measured since the date the criminal finished her sentence,

· If the crime is less than ten years old, there are two different routes to admissibility. 

· Rule 609(a)(1): All crimen falsi, whether felonies or misdemeanors, are admissible

· a crimen falsi is a crime requiring element of misrepresentation or fraud

· Rule 609(a)(2) prior felony 

· If the witness is the defendant, then the felony is admissible only if the probative value outweighs the probative danger. 

· For all other witnesses, the evidence of a prior crime is admissible to impeach so long as the probative danger does not substantially outweigh the probative value. 

Prior Inconsistent Statements (impeachment use- governed by FRE 613) (non-hearsay use is under FRE 801(d)(1)(A))
Modes of Impeachment

· Dishonesty:  …W is generally dishonest
· Inconsistency:  …W changed his/her story
· Bias:  …W had motive to slant testimony
· Incapacity:  …W lacks the ability to perceive or recall subject of testimony 
· Specific contradiction:  …part of what W said is demonstrably untrue

*not to be confused with FRE 801(d)(1): hearsay exception for prior statements of witnesses

*FRE 613: governs impeachment by extrinsic evidence (does not apply to another witness coming in to testify about a prior inconsistent statement/reputation)
FRE 613 makes prior inconsistent statements available if it satisfies 2 conditions:

1. The witness must be given a chance to explain or deny the statement

2. the adverse party must be given an opportunity to examine the witness

Substantive and Impeachment uses of Prior Inconsistent Statements

· Substantive Use FRE 801(d)(1)(A)

· Witness-declarant testifies at trial

· Prior inconsistent statement admissible to prove the truth of the matter asserted by the statement if:

· Under penalty of perjury

· At trial, hearing, or other proceeding or in a deposition

· Impeachment Use FRE 613(b)

· Witness testifies at the trial

· Prior inconsistent statement admissible for impeachment purposes if:

· Witness given opportunity to explain or deny statement

· Adverse party given opportunity to examine party about statement

· Justice so demands

U.S. v. Lebel: Heroin trafficking conviction. Gov witness, Laws, said saw drug deal. Failed to identify D at first trial, then identified him at second trial. D seeks to introduce failure at prior trial as inconsistent statement (extrinsic evidence). 
· FRE 613 applies only to “statements,” not to prior inconsistent “conduct”

· However, non-identification when called to identify is a statement (using FRE 801(a)’s definition of “statement”)

· FRE 613(b) requires an opportunity for witness to explain or deny the statement, but the rule does not prescribe precise timing for permitting witness to explain or deny past inconsistent statement

· So long as explanation permitted during trial, that is enough

U.S. v. Dennis: D convicted of extortion. Gov witness, Miller, had testified that he had seen D carrying a gun, lent him .25 on the dollar and D had told him not to tell the grand jury, and that he was afraid to testify bc of D. On direct examination, Miller denied making or not recalling above statements. 
· The meaning of “inconsistency” is quite broad

· The prior statement need not diametrically oppose or directly contradict in-court statement

· Sufficient if significantly different

· Sufficient if suggests that witness has changed her view or made a mistake

· Includes cases in which the witness cannot remember, is silent or evasive, or shifts her position
· Statement was admissible for impeachment (but would be admissible substantively as well)
U.S. v. Truman: D convicted of arson, insurance fraud. Trial 1: Truman Jr. (son) testifies against D saying dad burned down the house for insurance fraud. Trial 2: Truman Jr. testifies “I can’t do this.” Refuses to repeat testimony. 

· Prior testimony “inconsistent” with subsequent refusal to testify

· Testimony admissible substantively under FRE 801(d)(1)(A) as prior inconsistent testimony subject to cross-examination at prior hearing

U.S. v. Ince: D convicted of assault with dangerous weapon-firing gun at concert. Gov witness, Neumann, makes statement that she had convo with D where he admitted firing, but no longer had, the gun. Trial 2: says she doesn’t remember, can’t/won’t repeat it. No surprise, Trial 3: gov prosecutors calls the same witness to testify about the statement and seeks to get the statement in using the prior inconsistent statement rule.

· At second trial, prosecution is on notice that Neumann cannot remember

· Morlang Rule: Pros cannot impeach by prior inconsistent statement simply “to get before the jury evidence not otherwise admissible” 

· Court rules prosecution did not call Neumann to provide evidence supporting their case

· Rather, called her only to impeach her with extrinsic evidence of past statement

· If inadmissible hearsay, then impeachment use is not allowed bc probative value of statement would be substantially outweighed by prejudice. 

U.S. v. Webster: Witness testifies at trial 1, then turns turncoat. 

· Morlang rule is widely applied

· Application of Morlang requires some showing of bad faith on the part of the prosecutor

· Where prosecutor does not know what the witness will say on the stand, the court will not infer bad faith

· admissible for impeachment purposes
People v. Freeman: D convicted of being getaway driver for bank robbery, but has alibi. Gov witness says they heard someone say “hi” to someone with his name who was with the bank robber the morning of, so contradicts Ds alibi. 

· Under CEC §1235, prior inconsistent statements are admissible both to impeach and for the truth of the matter asserted

· CEC §1235 is broader than FRE 801(d)(1)(A): it does not require testimony under oath at prior trial, hearing, etc.

· In California, whatever the prosecutor’s “real” reason for calling the witness, both are legitimate uses of unsworn prior inconsistent statements. 

· If statement otherwise admissible, no Morlang issue, if surprise, no Morlang issue
Summary:

· FRE 613: prior inconsistent statements 

· Distinguish impeachment and substantive uses

· Watch out for attempts to surreptitiously admit extrinsic evidence through impeachment

Bias, Incapacity, and Specific Contradictions

· No special rules given impeachment for bias or incapacity

· Bias:  …W had motive to slant testimony
· Incapacity:  …W lacks the ability to perceive or recall subject of testimony 
· Bias
· No specific rule—so Rules 401 and 403 govern

· Incapacity
· Perception; memory; knowledge; judgment

· Rules 601-603 establish what counts as competence, along with other special competency rules

· Specific Contradiction: …part of what D said is demonstrably untrue

Bias- Any witness can be impeached for bias, and can be impeached with extrinsic 
evidence

U.S. v. Abel: D convicted of robbing savings & loan. Cohort Ehle agreed to testify against D. D would seek to counter that with witness Mills, who said that Ehle told him he was going to falsely testify against D. Gov called Ehle again to stand to say he would not have said that because they are all part of “Aryan Brotherhood” gang in prison, where must protect each other, and if he had said that it would have essentially been a death sentence. D says that evidence too prejudicial. 

· Membership in prison gang demonstrates motive to lie

· Not inadmissible hearsay, bc statement was forward-looking “I will lie.”

· Ehle’s testimony is extrinsic evidence of bias

· FRE 401-403 permits extrinsic evidence to prove bias
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Incapacity- Impeachment for incapacity depends upon showing that the memory or perception of the witness is unreliable

· Basically two forms: 

· Physical inability to perceive

· How well did witness perceive event

· Mental inability to remember

· How well has witness remembered what she perceived
U.S. v. Sasso: D convicted of trafficking illegal firearms. Gov had witness, ex-girlfriend who testified against him. D said she was using anti-depressants and was unstable.
· Mental incapacity raises danger of impermissible propensity misuse: 

· Because witness has mental problem she is the sort of person who’s testimony we should discount

· This is precisely the sort of impeachment forbidden by FRE 608

· Permissible use: to show that mental illness results in delusions making problems of perception more likely

· Because illness did not produce delusions, evidence inadmissible

Henderson v. Detella: D convicted of murder/attempted. Gov had witness who saw it, D said she repeatedly used drugs so couldn’t perceive. 

· Incapacity through drug use raises danger of impermissible propensity misuse: 

· Because witness is a drug user she a bad person 

· This is precisely the sort of impeachment forbidden by FRE 608

· Permissible use: to show that drug use at the time of the event made problems of perception more likely

· Because witness not on drugs at the time, evidence inadmissible
Specific Contradiction- …part of what W said is demonstrably untrue

· Define impeachment by inconsistency

· Not both X and not X (logical contradiction)

· Neither X nor not X need be true

· Identify rules applying to impeachment use of prior inconsistent statements: 

· Impeachment use is covered by FRE  613

· Compare to not-hearsay use under FRE 801(d)(1)(A)
Rules Governing Modes of Impeachment

· Character impeachment

· Dishonesty (Character for Untruthfulness)

· Rule 404(a)(3)

· Evidence of a person's character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the character or trait

· Exceptions for a Witness. Evidence of a witness's character may be admitted under Rules 607, 608, and 609

· Non-Character Impeachment

· Inconsistency 

· FRE 613 Prior Inconsistent Statements

· Bias

· No specific rule—so Rules 401 and 403 govern

· Incapacity

· Perception; memory; knowledge; judgment

· Rules 601-603 establish what counts as competence, along with other special competency rules

· Contradiction

Collateral Evidence Rule

· Prohibited use:

· Contradicting a witness’s testimony by extrinsic evidence if the proof has no other purpose than to show the testimony was incorrect.

· Effect of rule: generally, impeachment by prior contradiction is limited to material issues rather than collateral matters

· Collateral issue merely shows witness made a mistake

Collateral Evidence=
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Simmons v. Pinkerton’s: Haynes (security guard for warehouse) takes lie detector test 
about fire in warehouse, is inconclusive. Takes 2nd lie detector test and lies about it’s 
result, saying he passed it. Ps investigator testifies that Haynes lied about the result of 
the lie detector as impeachment for dishonesty. 

· Collateral evidence rule: test is whether the fact in question could be proven for any purpose other than contradicting the witness 

· Worry is that the trial gets hung up on issue about whether witness was mistaken as to some fact

· Impeachment using extrinsic evidence of prior inconsistent statement only permissible if matter that “party seeking to introduce [evidence] … would be entitled to prove … as part of his case”

· Car example:

· If color of car is disputed, then evidence is relevant to determining the case, and so mistake is not collateral

· If color of car is not disputed, then evidence is irrelevant to determining the case

· Only evidence of specific contradiction is covered by Collateral Evidence Rule

· Court permits questioning to show character for truthfulness under FRE 608’s rules permitting intrinsic impeachment through specific acts 

· Collateral rule only excludes extrinsic evidence, intrinsic (specific act) evidence is permissible

· You couldn’t introduce the lie detector test evidence, but you can ask about it

· Courts tend to allow the question of a witness as long as you don’t try to prove it more extrinsically

U.S. v. Copelin: D convicted of distributing cocaine to undercover officer. Officer 

identifies D, but D says it was Mr. Bailey, and had a witness corroborate that while they 

were playing dice, Mr. Bailey left several times and they were all exchanging money. D 

says he never saw drugs and wouldn’t know what they look like. Then P cross-examined 

D on his prior positive cocaine drug tests. 
· Collateral evidence rule prohibits extrinsic evidence to impeach

· Witness claims he had never seen cocaine

· Evidence shows he had used cocaine

· Prior cocaine use is collateral 

· Ability to identify drugs not an element of the offense

· Under collateral evidence doctrine, limited to intrinsic evidence: asking questions on cross examination

· Says this rule doesn’t violate character evidence rule
Summary:
· Impeachment through bias and incapacity: extrinsic evidence permissible

· Impeachment through specific contradiction: common law rule still applies to limit impeachment on collateral matters to intrinsic evidence

· Collateral means not relevant to dispute in case other than contradiction

Rehabilitation

· Recognize that witness rehabilitation rules tend to address concerns about preemptively “bolstering” the credibility of witnesses

· Establish that character-for-truthfulness evidence is admissible only in response to direct or implicit attack on witness’s character 

· Where evidence is opinion or reputation evidence, easy to establish nature of attack

· Where evidence is indirectly suggestive of witness’s character, it may be harder to discern 

Modes of impeachment & rehabilitation contrasted:
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Impeachment: 
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not

be believed because …

• Dishonesty

:  
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Rehabilitation: 

Witness 

should

be 

believed because …

• Honesty

: …

W is generally honest

• Consistency

: 

…W did not change 

his/her story

• Disinterest

:  

…W had no motive 

to slant testimony

• Capacity

:  
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• “Specific corroboration”

:  

…part of what W said is 

demonstrably true


The FRE regulates 2 forms of rehabilitation:

1. Honesty: …W is generally honest

2. Consistency: …W did not change his/her story

a. only regulate consistency using the hearsay rule

General Rule: you cannot introduce rehabilitating evidence until the witness is first impeached by opponent.

1. Witness testifies

2. Opponent introduces impeachment evidence (character for dishonesty)

3. Witness can then introduce rehabilitating evidence (character for honesty)

U.S. v. Lindemann: D on trial for arranging the murder of Charisma (a show horse) to collect the life insurance policy. Gov witness, Burns, testifies against D. D says that Burns is biased bc wouldn’t have been offered plea deal with gov unless he offered a “big fish” like D, so made it up. Gov seeks to introduce evidence that Burns was involved in many other gov investigations and implicated many others, 90% of who plead guilty.
· Rehabilitation usually occurs after impeachment 

· Prosecution witness impeached as to bias: incentive to identify Defendant to garner plea deal

· Witness rehabilitated by evidence of that there was no such incentive: had named lots of people

· FRE governs method of rehabilitation for only two categories of testimony:

· FRE 608: character for truthfulness 

· FRE 801(d)(1)(b) prior inconsistent statements 

· Testimony concerning bias, capacity, and contradiction governed by general provisions of FRE 401-03

· Extrinsic evidence usually permissible under these categories

FRE 608 Character for Truthfulness

· Permits bolstering only after an attack on the witness’s character for truthfulness
· ACN: Evidence of bias or interest does not count as an attack on reputation for truthfulness

· ACN: Whether FRE 608 applies to evidence in the form of contradiction “depends upon the circumstances”

· Opinion, reputation, and specific act evidence permissible to show character for truthfulness

· Extrinsic evidence of opinion and reputation

· Intrinsic evidence of specific acts

Credibility Location
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Review of FRE 608:
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“Or Otherwise”

· Under Manner of Proof rule, only character impeachment can lead to character rehabilitation

· Under Manner of Impeachment

Beard v. Mitchell: Ps brother murdered, files lawsuit against D saying his investigation caused further damages. D used gov witness to say that D had reputation for truthfulness. P introduced prior inconsistent statements by D (Mitchell) but says this does not allow for character of truthfulness evidence.
· probably wrongly decided by court.

· Normally, character-based rehabilitation requires a character-based attack

· Usually, attack is in the form of opinion or reputation for dishonesty, including convictions under FRE 609 and corruption under FRE 608 (see ACN)

· Under ACN, contradiction depends upon context

· Beard court appears to take a quite broad view to permit FRE 608 bolstering after any impeachment

· Not limited to attack on character for truthfulness

· Includes prior inconsistent statements

· Justified by now-deleted language “or otherwise”

U.S. v. Danehy: D convicted of interfering with Coast Guard while they were on duty. 

· Can’t use the mercy rule as a backboard to introduce character for honesty in order to bolster your testimony

· Evidence of inconsistency does not constitute attack on character for truthfulness

· So FRE 608 does not apply to permit bolstering through opinion and reputation testimony

· FRE 404(a) should not permit criminal defendant to introduce evidence of character for truthfulness 

· FRE 404(a) limits admissible character traits to those relevant to crime or defense 

· Other circuits permit evidence of honesty

· FRE 608 is sole route to introducing evidence of character for truthfulness

U.S. v. Drury: D convicted of hiring someone to kill his wife. D challenges exclusion of his evidence of truthful character. P had asked several questions on cross-exam such as “is that what you’re telling us?” “Are you saying that’s what you want the jury to believe?” 

· Again, specific inconsistencies do not impugn character for truthfulness

· Without such an attack, defendant may not rehabilitate under FRE 608 using opinion or reputation testimony

· Court says these were not an attack on truthfulness, just pointing out inconsistencies in testimony

U.S. v. Murray: D convicted of killing/distribution of cocaine. Brown was gov witness against D. After D cross-examined Brown, Gov introduced Lt. to testify in support of Brown, saying he had informed them of other crimes successfully. 

· FRE 608(b) limits rehabilitation with specific acts of honesty to intrinsic evidence

· As with impeachment by specific acts of dishonesty, extrinsic evidence is off limits

· Prosecutor cannot show specific acts where witness “made” other cases as means of proving witness’s character for honesty

· May only introduce extrinsic evidence of reputation or opinion (can say his opinion that Brown is reliable is OK and could say this was based on his prior use as an informant, but saying how many cases he “made” as informant was too far bc was specific act)
Summary:

· Rehabilitation: bolstering generally prohibited

· FRE 608 governs bolstering through character for truthfulness

· Must be attack on character for truthfulness to permit rehabilitation using character evidence

· Same rules on method of proof apply to rehabilitation and impeachment

Prior Consistent Statements

· There is no rule of evidence governing the rehabilitation use of prior inconsistent statements
· But there is a rule for substantive use- hearsay use

FRE 801(d)(1)(B) applies to statements offered substantively for truth

· Attack essentially charges witness wrongdoing: 

1. Recent fabrication: witness “made it all up”

Bias:

1. Witness harbors improper motive: “some purpose other than the truth”

2. Witness yielded to improper influence: succumbed to pressure or temptation

· Statement must be one made before the intervening motive or influence took effect

· Raises problem of bolstering witness’s testimony

· Low probative value
Comparison of Rules 801(d)(1)(A) &(B)
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FRE 801(d)(1)(A)
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Comparison of Rules 613(b) & 801(d)(1)(B)

[image: image9.emf]FRE 613(b)

Witness impeached upon
the stand with statement
inconsistent with witness’s
current testimony

Witness given opportunity to
excplain or deny statement

Rule 801(d)(1)(B)

Prior statement must be
offered in response to
impeachment attack

No need for prior adversarial
proceeding

No need for oath under
penalty of perjury
Low probative value

Must be intervening event
rendering motive questionable









FRE 613(b)
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FRE 801(d)(1)(B) Prior Consistent Statements: 2 temporal elements
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Tome v. U.S.: D accused of sexually abusing a minor. D claims wife is accusing him of sexual assault of their child to get custody. Evidence is direct exam of AT (child). She doesn’t give clear testimony. Gov seeks to introduce prior consistent statements where AT told babysitter, mom, and counselors about abuse. 
· Prosecution needs substantive use or would be directed verdict

· Impeachment use is no good

· extra requirement in Tome, prior consistent statement must have been made before “motive to fabricate” began. Consistent statement was made before AT went to stay with mother, which is when motive to fabricate would have begun, so not admissible.
· The Court in Tome establishes the structure of rehabilitation using prior consistent statements

· Prior consistent statements are not generally admissible to bolster witness testimony

· Temporal element 1: to be admissible, witness must have been impeached

· Temporal element 2: to be admissible, consistent statement must have been made before motive to fabricate

· Problem with Prior Consistent Statements: 

· focus of trial shifts from in-court testimony to what was said before
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Summary:

· Rehabilitation generally requires prior impeachment

· Prior consistent statements may be used substantively and non-substantively

· FRE 801(d)(1)(b) permits substantive use only if consistent statement made before motive to fabricate

· Non-substantive rehabilitation use sometimes imposes pre-motive requirement, depending upon circuit

Opinion Testimony
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Rule 701.  Opinion Testimony by Lay Witnesses  

If a witness is not testifying as an expert, testimony in the form 

of an opinion is limited to one that is:

(a) rationally based on the witness’s perception;

(b) helpful to clearly understanding the witness’s testimony 

or to determining a fact in issue; and

(c) not based on scientific, technical, or other specialized 

knowledge within the scope of Rule 702.


Law of Evidence permits a lot of “opinion” testimony

· The stuff it excludes is the stuff that fits in the illegitimate propensity box and generally concerns character evidence 

· But the law of evidence does permit a different set of “opinion” evidence: inferences drawn from facts the witness perceived 

· The personal knowledge requirement imposes a significant limit on the testimony
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Rule 704.  Opinion on an Ultimate Issue
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An 
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(b) 

Ex cep t i o n .

In a criminal case, an expert witness must 

not state an opinion about whether the defendant did or did 

not have a mental state or condition that constitutes an 

element of the crime charged or of a defense. Those 

matters are for the trier of fact alone.


Facts v. Opinions
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Lay & Expert Witness
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Permitted types of lay witness Opinion:

· “She was drunk” (if W perceived conduct)

· “That‘s my wife’s signature”(if W perceived writing)

· “He didn‘t seem to know I was there” (if W perceived conduct)

· “The car was going about 50 mph” (if W perceived event)

· “He was feigning his grief” (if W perceived conduct)

· “He didn‘t seem to pull the trigger on purpose” (if W perceived conduct)

· “He was in total control of the vehicle” (if W perceived conduct)

Ultimate Issues v. other conclusions (outdated distinction but still important for criminal law)
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Permissible opinion inference under FRE 704 v. Impermissible Inference under FRE 704

[image: image17.emf]It tasted like
poison

I tasted the

whisky










�

I tasted the 

whisky

�

It tasted like 

poison

 [image: image18.emf]He was mentally
ill as defined by

criminal law

He acted

strangely










�

He acted 

strangely

�

He was mentally 

ill as defined by 

criminal law



U.S. v. Meling: D convicted of product tampering-putting cyanide in Sudafed and leaving 

them on shelves, killing 2 people and his wife. D claims the Gov testimony by a 

paramedic who gave his opinion that D was faking his grief over his wife’s death was 

inadmissible lay witness testimony/or too qualified bc he is more of an expert. 
· Court says testimony is admissible bc paramedic had enough time to form an opinion and personally saw D in his “grief,” so is in best position to have an opinion over the jury.
· Two criteria for evidence to be admissible under FRE 701:

1. Based on perception

2. Helpful to jury

· Here, two witnesses able to observe defendant first-hand

Virgin Islands v. Knight: D charged with manslaughter, was beating victim w/gun when gun went off and killed him. D claims was error not to include testimony of investigating officer and eyewitness that said firing of gun was accidental.
· Court found investigating officer opinion not admissible bc was not firsthand knowledge so wouldn’t be helpful to jury.

· But, eyewitness testimony should have been admitted bc had personal knowledge.

· However, not reversible error, was harmless bc the Gov had all but conceded the shooting was accidental and D was still convicted, so testimony would have gone to a point the Gov conceded.

Robinson v. Bump: P brings claim against Bump and other Ds claiming negligence when Bump’s car crashed into Ps and killed deceased and others after he was struck by Harris. Bump called witness driving behind Bump that said he was in control of his truck until he was struck by Harris. P claims inadmissible bc a conclusion or opinion.

· Court found admissible bc inferences of lay witnesses are admissible. 

· FRE 704: testimony about some ultimate issue is admissible so long as the personal knowledge and helpfulness requirements of FRE 701 satisfied (admissible in civil case)
· ACN: FRE 403 balancing deals with misuse by jury
FRE 701 prohibits opinions based on expertise rather than opinion
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Rule 701.  Opinion Testimony by Lay Witnesses  

If a witness is not testifying as an expert, testimony in the form 

of an opinion is limited to one that is:

(a) rationally based on the witness’s perception;

(b) helpful to clearly understanding the witness’s testimony 

or to determining a fact in issue; and

(c) not based on scientific, technical, or other 

specialized knowledge within the scope of Rule 

702.



U.S. v. Ayala-Pizarro: D arrested and they found armed gun and foil-wrapped heroin, 

was convicted of distribution and armed. D claims testimony of arresting officer was 

inadmissible as lay witness bc was based on expertise and P didn’t give introduce as 

expert witness.
· Quite  lot of conclusion testimony is admissible

· Witness can testify about firsthand observations and experiences

· Court relies on ACN note to FRE 701: lay opinion covers matters observed because of “position in the business”

· Not expertise gained through training or experience

· FRE 701 favors admissibility so long as ability to cross-examine witness about perceptions and position

· Distinguishes between experience and expertise, bc of first hand knowledge and experience, officer could testify as lay witness.
U.S. v. Freeman: D convicted of using murder for hire. Argues that court erred in admitting testimony by agent saying what the “code” language in their taped telephone convos were. 

· The court differentiates between types of opinion evidence authorized by FRE 701

· Permissible lay opinions based on personal knowledge of the “facts” 

· Impermissible lay opinions not based on personal knowledge and authorized only under FRE 702

· Conclusions and inferences based on after-the-fact investigation or hearsay not before the jury are impermissible under FRE 701

· Not based on personal knowledge or observation

· Instead, deciding what ordinary (if vague) terms (as opposed to “code words”) really mean

· Jury could think witness has knowledge of events beyond the evidence that is before them

Summary:
· Oath requirement is flexible

· Children often treated differently: require showing that they are able to follow oath

· Opinion testimony generally permissible

· Lay opinion testimony must be based on personal knowledge

· FRE 702 attempts to prohibit illegitimately smuggling in expert testimony under the guise of lay testimony

Expert Testimony

· Identify FRE’s requirement that judges act as gatekeepers engaged in active screening of experts 

· Frye rule as imposing standards of scientific community

· Daubert rule as requiring particularized findings of reliability
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Rule 702. Testimony by Expert Witnesses  

A witness who is qualified as an expert by knowledge, skill, 

experience, training, or education may testify in the form of an 

opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized 

knowledge will help the trier of fact to understand the 

evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and 

methods; and

(d) the expert has reliably applied the principles and 

methods to the facts of the case.

FRE 702 requires that experts have knowledge that ordinary lay witnesses do not.


Expert Witnesses have special status

· Special status: they can offer opinions based on hearsay and other inadmissible evidence

· They get that status based on their training or experience in the sort of specialized knowledge that ordinary witnesses (and jurors) lack

· Under FRE 702 the relevant sort of knowledge is “scientific, technical, or other specialized knowledge”

Hatch v. State Farm: P sued State Farm for refusing to pay insurance policy for house burning down bc they accused him of burning it down, saying lack of good dealing and infliction of emotional distress. Seeks to introduce expert evidence of Cloyd, saying she is expert on insurance industry standards, and saying State Farm created a “good neighbor” standard through their advertisements “like a good neighbor state farm is there,” and did not adhere to that standard.

· Court finds not admissible. Expert testimony is limited to subjects upon which the expert has expertise

· Industry standards, and the like, outside the knowledge of jurors

· It does not extend to areas that require no specialized knowledge


· What constitutes a “good neighbor” (subjective) 
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Rule 704.  Opinion on an Ultimate Issue

(a) 

I n  G e n e r a l   —N o t  A u t o m a t i c a l l y  O b j e c t i o n a b l e .

An 

opinion is not objectionable just because it embraces an 

ultimate issue.

(b) 

Ex cep t i o n .  

In a criminal case, an expert witness 

must not state an opinion about whether the defendant 

did or did not have a mental state or condition that 

constitutes an element of the crime charged or of a 

defense. 

Those matters are for the trier of fact alone.


Criminal Case limitation on expert testimony under FRE 704(b)

· FRE 704(b) prohibits expert testimony regarding whether a criminal defendant had a mental state or condition constituting an element of an offense or a defense

· Congressional response to John Hinkley, Jr.’s attempt to assassinate President Reagan

· Declared not guilty by reason of insanity

· Testimony of expert considered decisive, so Congress decided to make sure it couldn’t happen again
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Rule 705.  Disclosing the Facts or Data 

Underlying an Expert

’

s Opinion

Unless the court orders otherwise, an expert may state 

an opinion—and give the reasons for it—without first 

testifying to the underlying facts or data. But the 

expert may be required to disclose those facts or data 

on cross-examination.


Facts or Data underlying Expert Testimony:

· Expert opinion testimony may rest on three different kinds of facts or data

1. What the expert learns through firsthand observation

2. What is brought to her attention at trial, and 

3. Evidence of the type reasonably relied upon by the expert in forming opinions in their area of competence

· Idea is that expert is best judge of what data to consult

· Limit is reliable methodology, etc., assed under FRE 703
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Admitting Underlying Facts or Data into Evidence

· Under FRE 705, opponent may always introduce facts or data that form the basis of expert opinion testimony into evidence

· Even if hearsay

· Under FRE 703, proponent may only introduce facts or data that form the basis of expert opinion testimony into evidence if probative value substantially outweighs probative danger 

· This is the reverse FRE 403 standard

Under FRE 703, underlying facts—if otherwise inadmissible—may be admitted only if probative value substantially outweighs harm

· [Reverses usual FRE 403 standard: Evidence excluded only if prejudice substantially outweighs probative value]




703







403
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Williams v. Illinois: Rape trial, state is seeking to introduce DNA evidence to identify D as 

rapist. Dr testimony was based on analysis of facts given by lab tech, not personal 

knowledge of the underlying facts.

· Expert testimony is presented as opinion

· Experts may base their opinions on the underlying hearsay testimony of others

· Question was whether DNA from Cellmark lab matched the DNA profile of a person (defendant) in the State’s database

· Expert based opinion upon assumption that Cellmark’s sample was the one collected by the police, and that the process of testing and the result were accurate

Summary:
· Rule 702 governs the testimony of experts as to matters within their expertise

· The rule takes a broad view of what constitutes an expert

· Anyone can be an expert so long as they have the relevant knowledge, skill, experience, training, or education

· The first obligation of the court is to determine that the expert has the sort of specialized knowledge that will help the trier of fact to determine some matter in the case

The Daubert Revolution

· The central move is from community standards of reliability (Frye test) to a more flexible test (trial court judge discretion to determine if evidence is reliable) 
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Rule 702. Testimony by Expert Witnesses  

A witness who is qualified as an expert by knowledge, skill, 

experience, training, or education may testify in the form of an 

opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized 

knowledge will help the trier of fact to understand the 

evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and 

methods; and

(d) the expert has reliably applied the principles and 

methods to the facts of the case.


Daubert emphasizes reliability as the core value of expert testimony

· “Rules of Evidence—especially Rule 702—do assign to the trial judge the task of ensuring that an expert’s testimony both rests on a reliable foundation and is relevant to the task at hand”

· ACN in Rules p. 102: goal is to ensure the technique or theory is objective and can be tested for reliability

· Not a subjective conclusionary approach

· P. 104: finding that one technique or theory is reliable does not preclude finding that contradictory expert testimony is also reliable

Daubert appears to permit more “cutting edge” expert testimony

· Frye’s “general acceptance” standard excludes novel scientific techniques

· The Daubert standard requires the judge to consider additional indicia of reliability

· Testability

· Peer-reviewed publication

· Error-rate (better if low error rate)

· General acceptance

Daubert v. Merrell Dow: Ds claim medicine their mothers used during pregnancy caused their birth defects. 

· Central question: how “scientific ... knowledge” “will assist the trier of fact”

· Court’s answer: it will assist only if it is “reliable”

· Assessed by trial court using FRE 104(a)’s balance of probability standard

· Reliability is necessary given qualified expert’s wide latitude to testify without personal knowledge of underlying facts 

· Rests on “assumption that the expert’s opinion will have a reliable basis in the knowledge and experience of his discipline”

General Elec. v. Joiner: P claims exposure to PCBs caused lung cancer. Seeks to introduce expert testimony based on injecting small mice with concentrated PCB.

· Summary judgment motion denied

· Dispute of material fact over plaintiff’s exposure to toxins

· Plaintiff’s expert testimony inadmissible as to link between exposure and cancer in humans

· Standard of review on appeal is: abuse of discretion 

· The trial judge has a lot of discretion in evaluating the reliability of expert testimony

The trial court need not separate methodology from conclusions
· Must be something more than the expert’s say-so to connect methodology to conclusions

· In Daubert, the Court had said that “[t]he focus … must be solely on principles and methodology, not on the conclusions they generate”

· In Joiner the Court concluded that: “conclusions and methodology are not entirely distinct from one another … a court may conclude there is simply too great an analytic gap between the data and the opinion offered”

Kumho Tire Co. v. Carmichael: Tire failure, P sustained injuries, claimed negligence in product liability of tire- defective. P seeks to introduce Carlson, expert tire analyst. Worked for Michelin, had engineering degree. Expert’s testimony in Kumho Tire was based on experience in tire analysis, not on scientific analysis

· Court found the Daubert analysis applies to all expert testimony, not just scientific expertise, but factors leaned toward inadmissibility of testimony.
· Impossible to distinguish between scientific and other types of expert testimony

· Gatekeeping rationale depends upon grant of latitude to rely upon hearsay and other inadmissible evidence

· Does not depend upon nature of testimony or knowledge as “scientific”

· Trial court’s discretion extends to determining both: 

· Whether expert is reliable 

· How to determine reliability
Summary:

· Screening experts in federal court under FRE 702 requires judges to act as gatekeepers

· Cannot simply admit expert testimony because it is of the sort relied upon by others in the field

· Must determine testimony’s reliability 

· FRE 702’s reliability standard applies to all types of expert testimony

Current Controversies in Scientific Evidence

· Social Science

· Handwriting

· Fingerprints

Social Science

U.S. v. Smithers: D convicted of bank robbery from 3 eyewitnesses that identified him. Wanted to introduce expert testimony about factors that may affect eyewitness testimony.

· Court found that need to conduct a Daubert test to see if allow the testimony in, but Trial Court abused it’s discretion in excluding the testimony w/o conducting this test.

· Empirical studies suggest that eyewitness identifications are, under certain circumstances, suspect

· Jurors are likely to over-value eyewitness identifications

· These issues with eyewitness identification are counterintuitive, and so not most jurors fail to recognize biases

Smithers’ Daubert Test:

1. FRE 702 (c)-(d): Reliability. 

· Test reasoning and methodology for scientifically validity

2. FRE 702 (a): Help. 

· Ensure reasoning and methodology could be applied to facts at issue

· If the methodology cannot be applied to facts of the current case, then it is of no help to the jurors

Judge Batchelder’s dissent:
· Rejects social science methodology and conclusions as unreliable

· Not as conclusive as physical science methodology and conclusions

· The “primary” mechanism to ascertain truth is cross-examination

· “the ability of jurors to sift good evidence from bad is an axiom of the system, so courts not only permit juries to decide these cases but also bypass the sort of empirical findings that might help jurors reach better decisions.”

· So it is the opposing attorney’s responsibility to bring out problems in eyewitness observation

State v. Coley: D convicted of aggravated robbery. Prosecution relied heavily on eye witness identification. 
· Court assigns social scientific testimony “minimal” positive value; significant negative value (confusion)

· Court engages in a FRE 403 analysis

· Claim is that (like all scientific evidence) “expert scientific testimony solicits the danger of undue prejudice or confusing the issues or misleading the jury because of its aura of special reliability and trustworthiness”

· Court only claims the danger is “outweighed”

· Not “substantially outweighed”: should be admissible

· Tennessee standard for admissibility under “help the jury” standard is substantially help the jury

· So emphasis is on exclusion, not inclusion, of expert evidence under the “help” standard

· So exclusionary step ought to occur before 403-style analysis

· In Tennessee eye witness expert testimony excluded.

Type of Help for Jurors
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State v. Kinney: D convicted of kidnapping, sexual assault. Prosecution sought to 

introduce expert testimony of rape trauma syndrome to explain behavior of victim. 

· Evidence admissible to assist jury and respond to defense claims about unusual behavior by victim

· Expert testimony would speak generally to syndrome rather than vouch specifically for this witness

· Would not function as a “truth detector,” and so take role of ascertaining truth away from jury

· Evidence of false reporting too similar to vouching for a witness's credibility, so not admissible

· FRE 403 worry about misuse

Handwriting

· Kumho Tyres transformed judicial approach

· Under Frye test, courts deferred to expertise of “technical” (i.e., non-scientific) experts who were members of the profession

· Frye required only “general acceptance in the particular field in which it belongs”

· Acceptance by other technical experts enabled insular forensic professions to establish authority of their methods

· Generally accepted approaches never questioned under the Daubert-Kumho requirement of independent studies

· Many traditional forensic practices lack the indicia of reliability demanded by Daubert-Kumho: replicability and so on

U.S. v. Fuji: D connected with fraudulent entry of 2 Chinese nationals through immigration forms. Seeks to exclude testimony of handwriting expert. 
· 2 factors court focuses on are:

1. testability

2. error rate – 45% identified the wrong person in study
· The court rejects the underlying scientific credibility of handwriting analysis

· “[S]tudies supporting [handwriting analysis] are few, and the few that exist have been criticized for methodological flaws”

· “[T]here has been no peer review by an unbiased and financially disinterested community of practitioners and academics”

· Whatever the reliability of handwriting analysis more generally, this type of handwriting analysis lacks all indicia of reliability

· No independent analysis of printing style of handwriting

· No independent analysis of cross-language printing

· Some evidence that Japanese people aim for greater uniformity of handwriting than Americans, since this expert is not well-versed in Japanese writing, not admissible

Fingerprint Evidence: Cole, Suspect Identities
· Full fingerprints are acceptable, accepted and tested & reliable. 

· Issue facing fingerprint experts: what standard to adopt to match partial fingerprints from crime scene with complete sample from suspect

· British require a higher standard, have to have certain amount of fingerprint

· “American examiners proposed what was essentially a floating standard based on the expert judgment of the examiner”

· This looks like the same sort of “I’m a technical expert, so I’ll know it when I see it” reasoning rejected by Kuhmho Tyre
TEST:

1. Testability

a. make sure tests are double-blind so more accurate

2. Error Rate (false negatives & false positives)

Fingerprint Analysis

· (1) Are fingerprints unique and unchanging?

· (2) Can experts, using “subjective” judgment, match partial prints with actual prints (even if they are unique and unchanging)

· Now serious doubts about both issues

· Courts seem willing to accept that fingerprints are unique and unchanging (without much evidence)

· So all the action is around whether there are sufficiently objective standards 

· Court finds that independent ability of two experts to match prints is sufficient

Commonwealth v. Gambora: D convicted of murder based on partial fingerprint found on door pull at crime scene. D claims expert testimony on fingerprint inadmissible under Daubert bc not established and no scientific or technical basis.
· NSA report stresses “subjective nature of the judgments that must be made by the fingerprint examiner at every stage of the…process.” 

· The court finds that independent ability of two experts to match prints is sufficient to ensure reliability

· if results between the experts aren’t replicable, calls into question reliability of evidence

· But limits the sort of testimony that experts can give to statements about their “opinions”

· Cannot make statements that represent results as “facts”
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Declarant


Speaks or writes or is recorded out of court or at another proceeding


Statements


Not under oath; or


Not something a witness is recounting from memory; or


Not something the witness perceived





Hearsay Statements





Witness


Speaks at proceeding


Testimony


Under oath
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Doesn’t fit definition, so not hearsay





Fits definition, but not treated as hearsay


Admissible
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NOTE: 804(b)(2) only applies in homicide cases or in civil cases ( dying declarations only admissible in the most serious, or least serious cases
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FRE 412(b)(2): Opinion or specific act admissible if probative value substantially outweighs prejudice (reverse 403 because presumes inadmissible)





FRE 412(b)(2): Reputation reverse 403 & victim placed reputation in controversy 








