Exam Structure: 
· 30-40% of the exam is MC – recommend doing the Gianelli book MC questions
· Essay ( slightly less than 17 questions; same format 
I. Introduction to Evidence Law
A. General

a. Evidence is information used to establish fact, or some statement about the fact is true or false

b. Three primary evidentiary values: accuracy, efficiency, and fairness

B. Trial Process

a. Timeline: pretrial motions (including evidentiary motions in limine) ( jury selection ( Trial [opening statements ( prosecution’s case ( defendant’s case (including direct and cross-examinations) ( closing arguments] ( Post-trial hearings 

b. In limine: evidentiary motions heard before trial (Latin for “at the threshold”)

i. Asks the judge to rule before trial 

ii. NOTE: Not 100% binding on the judge – judge can defer their decision 

c. Jury is chosen through a process called voir dire

i. Peremptory challenge: disqualify jurors without any reason

ii. For cause: disqualify jurors because they appear bias or unfit for service

d. Opening statements: tells jury what he/she expects evidence to show BUT in theory, an opening statement is not actually evidence

e. Case in chief: includes calling witnesses, offering physical evidence

i. To prove its case, each side can use witnesses. The party calling the witness engages in direct questioning of the witness; after which the opposing party can cross-examine the witness.
ii. Direct examination: questioning by the lawyer who called the witness

iii. Cross-examination: questioning by the other side

iv. Redirect examination (if necessary)

v. Re-cross examination (if necessary)

vi. NOTE: Leading questions (suggesting an answer) are allowed on cross-examination and re-cross but not direct or redirect examination

C. Admissibility 

a. An item is admitted into evidence if the court or other tribunal makes it part of the official record

i. The fact finder can only consider and examine admitted evidence; it cannot consider excluded evidence.
b. Rule 104(a) allows judges to consider any evidence, even unadmitted or inadmissible evidence, when ruling on admissibility.  When deciding whether the evidence is admissible, the judge applies the preponderance of the evidence standard. 

c. To exclude evidence, an attorney must object to the introduction of evidence by making an oral motion to exclude it 
i. These motions are heard by the judge, out of earshot of the jury, at the bench. The judge permits both sides to argue, and then rules on the admissibility of the evidence.
d. After all the evidence has been presented, the parties make closing arguments ( These closing arguments are persuasive stories that tell the jury how to understand the evidence they have heard, and what weight to assign to it.
D. The Trial Judge’s Authority

a. Judges (not juries) consider questions of admissibility
i. Juries determine how persuasive the evidence is 

b. But…what happens if the judge is wrong?

i. You file a motion under Rule 103 ( BUT if the error was harmless, then the ruling will not be reversed

c. Admissibility of evidence depends on whether the proper condition exists

i. Ex: Was a stranger present during a conversation between an attorney and a client? 

E. Rule 103: Rulings on Evidence

a. Rule 103(a) requires that attorneys make a timely and specific objection.  
b. If the objection is timely and specific, the reviewing court applies the harmless error standard; 

c. If not, the attorney waives her objection and the reviewing court applies plain error standard
d. The standard of appellate review depends upon whether the appellant objected at trial

e. In Bandera v. City of Quincy, a prior female police officer brought a suit against the City of Quincy for sexual harassment.  At trial, another female police officer testified to her opinion of how the plaintiff felt.  The City’s lawyer stated “objection”, but did not give reasoning for the objection.  The court held that the objection was not specific and there is no plain error, so the trial court’s decision to admit the evidence is affirmed.  Under FRE 103(a)(1), the party must state the grounds for objection at the time evidence is introduced.  
i. Judges, not juries, rule on the admissibility of evidence.
ii. Judges are have lots of discretion in making their rulings on the admissibility of evidence.
f. Problem 1.1: The defendant in a civil tort case, which was tried without a jury, appeals the judgment against him on the ground that the judge allowed the plaintiff to introduce evidence that should have been treated as inadmissible hearsay. At trial the defendant objected to the evidence but not on the grounds of hearsay. If the appellate court ultimately agrees that the evidence was in fact inadmissible hearsay, under what circumstances should it reverse the judgment?
i. Answer: Under F.R.E. 103(a) and (d), a ruling admitting evidence cannot be the basis for reversal, unless either a “timely object[ion]” or “mo[tion] to strike” was made, “stat[ing] the specific ground, unless it was apparent from the context,” or it is a “plain error.” And, either way, the error also must affect a “substantial right.” Since the defendant did not make clear that the basis of the objection was the ban on hearsay evidence, the admission of the evidence, even if erroneous, will be grounds for reversal only if it amounted to “plain error.” And, as with any evidentiary error under the F.R.E., the error also must affect a “substantial right” if it is to be the basis for reversing the judgment. 
F. Scope of Rules

a. FRE Rule 1101: Says that federal rules of evidence apply to federal proceedings

b. FRE Rule 1102: Federal rules of evidence should be construed so as to administer every proceeding fairly (fairness - avoid misleading fact finder; permit parties to respond to attacks; permit parties to clear up partial understandings), eliminate unjustifiable expense and delay (efficiency), and promote the development of evidence law, to the end of ascertaining the truth and securing a just determination (accuracy). 

II. Attorney Client Privilege
A. Overview of Attorney-Client Privilege

a. Applies at all stages of attorney-client interaction (during initial communication, during discovery, depositions, trial, and any future litigation)

i. If the attorney client privilege applies, the evidence is rendered inadmissible.
ii. The attorney-client privilege is necessary to facilitate free and frank communication, so that the attorney can offer candid and fully-informed advice.

b. Swidler & Berlin v. U.S.
i. In Swidler, an attorney meets with a client to give legal advice and takes notes, which he labels as “privileged.”  Nine days after the meeting, the client commits suicide, and the prosecution attempts to subpoena the notes, claiming the information is relevant and not protected by attorney-client privilege.  The court holds that attorney-client privilege is not terminated by the death of a client, even when the protected information is important to criminal litigation.  Privilege is necessary to encourage “full and frank discussion” between attorney and client.
c. U.S. v. Jicarilla Apache Nation
i. In U.S. v. Jicarilla, the government attempts to access legal advice given to the Jicarilla Apache Nation on the basis of a fiduciary exception.  The court holds that the fiduciary exception to the attorney-client privilege does not apply because the government’s relationship with the Tribe is not identical to a private trust relationship.  In this case we see how the courts stick to the scope of the common law attorney-client privilege and choose not to expand or reduce it. 
B. Elements of Attorney Client Privilege: The privilege attaches to: Communication made in confidence between a lawyer and client in the course of provision of legal services
a. IF ANY element of the privilege fails, then the privilege does NOT apply.

b. Communication

i. Communication: utterance intended to communicate information; communication must be created for benefit of the attorney; more than mere transfer of pre-prepared information 

ii. Example: If the client slurs her speech because she was drunk, the content of what she says is protected by the privilege; however, the fact that her speech was slurred is not covered by the privilege. 
iii. United States v. Kendrick 
1. In U.S. v. Kendrick, the petitioner’s attorney testified that his client was responsive and appeared to comprehend the nature of the trial.  The court held that these were observations that anyone could have made.  Therefore, the observations were not protected by the attorney client privilege, and the testimony was properly admitted.  
iv. Tornay v. United States
1. In Tornay, the IRS issued a summons to access the defendant’s legal fees.  The defendants objected because their legal fees would be evidence against their claim that they are poor and can’t pay taxes.  The court held that fee information is not privileged.  The fee information is not actual conversation and does not prevent a client from conferring candidly and openly with their attorney. 
v. NOTE: Normally attorney-client privilege doesn’t protect the identity of the client – BUT in exceptional circumstances there is intentional communication about the identity of the client (the identity is the communication)
c. In Confidence

i. IN CONFIDENCE: means that the client and attorney must take reasonable steps to ensure that their communications are not disclosed to anyone else [BUT if the conversation can be heard by some third party, then it is not confidential – just have to do reasonable efforts (not responsible for checking for someone bugging your office)]

1. The communication must be made to the attorney 

a. If the communication is made to a third party at the direction of the attorney, to help the attorney understand the issues raised by the client, then the communication may still be privileged.
ii. U.S. v. Gann
1. In U.S. v. Gann, police overheard Gann tell his lawyer that he has to “go downtown, ex-con in possession I guess.”  The police entered this statement into evidence at trial to show that there were guns in the house.  The court held that Gann should have known that 3rd parties were present, so the attorney-client privilege fails.  The burden of proving the privilege applies is upon the party asserting the privilege.  Clients need not take extreme precautions to prevent against eavesdropping, however they should take some steps to exclude 3rd parties from overhearing.  
iii. U.S. v. Evans
1. In Evans, the defendant met with an attorney and his friend to gain legal advice.  The court held that statements made by a client to his or her attorney in the presence of a 3rd party who isn’t an attorney are not protected by attorney–client privilege.  Therefore, if communication is not made in confidence, the privilege does not apply.
iv. U.S. v. Lawless
1. In Lawless, an attorney was retained to prepare the federal estate tax return of a woman who was deceased.  The IRS sought summons to obtain all documents related to the preparation of the return, and the attorney argued attorney-client privilege.  The court held that any information disclosed to prepare the tax is not privileged.  Therefore, any information transmitted to a lawyer with the intent that it be made public or for possible disclosure is not transmitted in confidence and the privilege does not apply.  
v. Smithkline Beecham Corp. 
1. In comparison to Lawless, the court in Smithkline held that documents used to allow attorneys to assess patentability are protected by attorney-client privilege.  The court determines that a patent attorney operates to analyze and sift through the information, so legal work is done in this situation, and thus it is different from a tax return.  
d. Between Lawyer and Client

i. U.S. v. Kovel
1. In Kovel, Kovel was a former IRS agent who had accounting skills and was employed by a law firm.  Kovel was subpoenaed to testify about the work done, but he argued attorney-client privilege.  The court held that communications at the direction of a lawyer that are designed to help the lawyer understand what is going on and provide legal advice are privileged.  However, if the client is only seeking an accounting service, and not legal advice then the communication is not covered.  
ii. U.S. v. McPartlin
1. Frederick Ingram and Robert McPartlin were charged with fraud, another coconspirator was William Benton, who kept a diary and named people that were involved in the conspiracy.  An investigator who was acting for Frederick Ingram interviewed McPartlin and asked whether Benton’s diaries were truthful.  At trial, Ingram offered evidence of the conversation that his attorney had with McPartlin – McPartlin’s counsel objected based on attorney client privilege.   Court held that the attorney-client privilege protects a defendant’s statement against disclosure if the statement is made in confidence to a codefendant’s attorney for a common purpose related to both defenses. (So co-defendant A can preclude attorney for codefendant B from disclosing information communicated by co-defendant A)
iii. Pasteris v. Robillard
1. Pasteris were suing the Robillards for injuries that Marie suffered when she fell down the stairs at the Robillard’s house.  The plaintiffs wanted to introduce a conversation that Robillard had with his insurance company into discovery, and the Robillards argue attorney client privilege applies because the statements would be used by the insurance company to defend him.  The Court held that attorney-client privilege did NOT apply b/c no facts proved that the person Gary Robillard talked to was acting as an attorney.  The order of communication was incorrect, the client went to the 3rd party and THEN to the attorney; it would have been attorney-client privilege according to the Kovel case if it was client to attorney to third party.
iv. Work Product:

1. Overview:

a. Work product seeks the content of your mind, not communications with clients.  Attorney-client privilege protects work product if the materials contain the attorney’s mental processes.  The court MAY order disclosure for “good” cause, however opinion work product that reveals attorney’s mental impressions and legal theories is almost always undiscoverable.

2. Upjohn Co. v. U.S. 
a. Upjohn’s accountant figured out that bribes were being paid to foreign government officials.  The company started an investigation and sent out questionnaires seeking information about possible illegal payments.  Upjohn eventually reported the illegal payments to the SEC and the IRS.  The IRS issued a summons requesting the questionnaires BUT Upjohn Co. declined to turn over the questionnaires and argued attorney-client privilege.

b. In Upjohn, the court held that employees do count as clients if the communications made by employees to corporate counsel were made at the direction of corporate superiors for the purpose of obtaining legal advice regarding matters within the employees’ duties, and the employees knew the purpose of the communications.  
e. In course of provision of legal services

i. Hughes v. Meade
1. Hughes was an attorney who returned a stolen typewriter to the police department.  Hughes was called as a witness during the trial of the man who stole the typewriter, but refused to disclose who had hired him to return it.  Hughes argued attorney-client privilege.  The court held that attorney-client privilege is NOT applicable here because returning the typewriter was not a legal service. The court held that if the lawyer is doing work that a non-lawyer could perform, then she is not engaged in providing legal services.
ii. U.S. v. Davis
1. In U.S. v. Davis, the attorney argued attorney-client privilege after the IRS summoned him to produce documents related to the tax liability of his client.  The court held that these documents are not protected because taxes are an accounting service, not a legal service. 
iii. U.S. v. Rowe
1. Rowe was a senior partner at a law firm and when he learned that one of his attorneys was mishandling client funds, he asked two associates to investigate the attorney’s conduct.  The court subpoenaed the associates for evidence of their conversation with Charles Rowe, but they argued attorney-client privilege.  The court held that conducting a legal investigation is an essential legal function, so the privilege does apply.  
iv. In Upjohn, the Supreme Court held that privilege extended to those associates a law firm used to engage in investigatory activities as part of the fact-finding part of the process of representing the client. Fact-finding of this sort, the Court held, was a legal activity, even though it is the sorts of thing also done by private investigators or the police.
C. Waiver of Attorney Client Privilege 

a. Attorney client privilege may be waived by the client if the client engages in conduct inconsistent with a continuing intent to keep the communications confidential.  
i. In Tasby v. United States, the client claimed his attorney was incompetent and thus, the court held that the attorney-client privilege was waived. 

ii. To waive privilege, the disclosure must be voluntary, so if the court mistakenly compels disclosure of protected communications the privilege is not waived.  However, in Hollins v. Powell, the attorney fails to object to compelled disclosure, so the court holds that the attorney-client privilege was waived. 
b. Attorney client privilege may also be waived by an attorney if the attorney has implied authority to waive the privilege on behalf of the client and the client ratifies the attorney’s waiver by failing to stop it.  
i. In CA, you can also show waiver if you fail to respond to discovery. 

c. A client or attorney can waive privilege by disclosing confidential information to a third party.  For example, in Bernard, the defendant told a 3rd party that he verified the legality of the loans in question with an attorney.  The court held that Bernard waived his attorney-client privilege with his attorney by disclosing the confidential communication to the 3rd party.  [Even if the client lied about his conversation with the attorney, the conversation will still be waived.]
d. The scope of the waiver can waive the privilege to either the whole conversation or same or related subject matters.
i. Some courts hold that if you waive part of the conversation, then you waive all of the conversation.
ii. Some courts hold that if you waive as to one subject, you waive every time there is a discussion of that subject in other conversation 

iii. In Von Bulow, the defendant’s attorney published a book about the case, which contained excerpts of conversations between Von Bulow and his attorney.  The plaintiffs filed a motion to compel disclosure of the remainder of the conversations not in the book.  The court in Von Bulow limits disclosure to the conversations that were used during litigation. 
e. Crime Fraud Exception

i. The crime-fraud exception to the privilege entails that the privilege does not apply when the client seeks an attorney’s advice to commit a current or future crime or fraud. 
ii. However, the crime-fraud exception does not apply to communications concerning prior criminal acts – these communications are still protected under the crime-fraud exception.   
III. Relevance

A. Relevance and Irrelevance
a. Overview: (NOTE: evidence on exams is almost ALWAYS relevant)

i. Under FRE Rule 401, evidence is relevant if it has any tendency to make more or less likely some fact necessary to prove a claim or defense, or which goes to witness credibility.  Rule 401 only considers whether the evidence is logically relevant, it does not focus on the weight of the evidence.
ii. FRE Rule 402 says any irrelevant evidence is INADMISSIBLE

b. Knapp v. State
i. Evidence:  doctor’s testimony that man died of senility and alcoholism

1. Makes more probable

ii. Fact:  man did not die of assault by victim of charged murder

iii. Of consequence because: defendant claimed reasonable fear of victim; if man died of disease, defendant had no basis for fear 

iv. Determining the action: defendant’s killing not justified
c. In U.S. v. Dominguez, a U.S. Customs Officer was charged with kidnapping and the evidence presented was that (1) Dominguez owned a gun; (2) a week after Mitri’s death, Dominguez asked a friend to bring his gun to a Miami gun shop to have the barrel replaced; (3) the shop owner saw scratches on the barrel and (4) the shop owner repaired the barrel but did not replace it.  Court held that the fact Dominguez was required to have a gun makes the evidence less probative, not irrelevant; the replacement effort makes guilt more probable.  Regardless, the government is perfectly free to introduce weak, as well as strong evidence.
d. In State v. Larson, Larson was riding a horse with a five-year old child behind him.  Larson borrowed the horse and knew that the horse was inexperienced and hot-blooded – the horse reared and fell backwards crushing the five-year old girl – she died due to internal bleeding.  State wanted to introduce evidence that Larson had a BAC between .20 and .27 at the time of the accident and compare Larson’s BAC with the level that would impair a person’s ability to drive a car (0.8) – which is about 3x the level that would impair a person’s ability to drive a car.  Court held the comparison is relevant and aided the jury in evaluating Larson’s level of intoxication. 
B. Probative Value and Prejudice
a. Probative value describes an item of evidence’s weight or importance. 
i. An item’s weight can vary from case to case, depending upon how it fits with the other admissible evidence.

b. Probative danger comes in three categories: (1) undue prejudice, (2) inaccuracy - confusing the issues or misleading the jury; and (3) undue delay - wasting time, or repeatedly presenting the same evidence.

c. Rule 403 excludes evidence only if the probative danger substantially outweighs the probative value

i. This rule favors admissibility.

ii. **IN answering a question about FRE 403, if the word substantially doesn’t appear, then it is WRONG!!

C. Conditional Relevance

a. Conditional relevance responds to the objection that evidence is irrelevant.
b. Rule 105 allows the court to restrict the evidence to its proper scope and instruct the jury accordingly.  Rule 105 instructs the jury about the purpose for which to consider the evidence, and to ignore the impermissible purposes.
i. In Old Chief, the court thought that the probative danger of a prior felony charge substantially outweighed its probative value, and the jury instruction was inefficient.  According to the holding in Old Chief, Rule 105 may be insufficient - in very rare circumstances - to avoid the relevant probative danger, and so the trial court should exclude the evidence.
c. Under Rule 104(b), if the relevance of two items of evidence is interlinked, so that the admissibility of the first item is conditioned upon the second, then the evidence is admissible if the proponent produces sufficient evidence for a reasonable juror to believe the fact

i. The proponent must introduce both items of evidence before resting her case; if she fails to introduce the second item, the first item will be struck from the record
ii. Rule 104(b) applies a lower, sufficiency-of-the-evidence standard. 

1. Under the sufficiency standard, the judge is required to find only that, based on the proponent’s evidence, a reasonable juror could believe the fact is the case. 
iii. Example:

1. Item A is irrelevant, because it is relevant only if the jury could believe some fact, supported by Item B 

2. Evidence that Knapp acted in self defense is relevant only if Knapp knew that the Sheriff was rumored to have killed the old man

iv. Problem 2.2: The prosecution in a murder case wishes to demonstrate motive by proving that, a week before his death, the victim assaulted the defendant’s cousin. Defense counsel objects on grounds of relevance. How should the judge rule? Does it matter whether the judge believes: 

1. that the defendant knew about the assault, or 

2. that the jury could reasonably conclude the defendant knew about the assault?

v. Answer to Problem 2.2: 

1. The fact that the victim had assaulted the defendant’s cousin is irrelevant to prove the defendant’s motive unless the defendant knew about the assault. F.R.E. 104(b) provides that in a situation of this sort the judge should allow the evidence in as long as, based on all the proof submitted to it, a reasonable jury could find the preliminary fact: in this case, that the defendant knew about the assault. The question for the judge, in other words, is not whether the judge believes that the defendant knew about the assault, but whether the evidence offered in support of the preliminary fact is sufficient to allow a reasonable jury to conclude that the defendant knew about the assault. 
IV. Trial Mechanics
A. Order of Witnesses:


a. A witness is someone who has personal knowledge, is being sworn in under oath to tell the truth, and is subject to cross-examination.

b. As shown in Stone v. Peacock, attorneys normally get to choose the order in which witnesses are called.  However, under Rule 611(a), the court can exercise reasonable control over the mode and order of questioning witnesses and presenting evidence in order to (1) make those procedures effective for determining the truth; (2) avoid wasting time; and (3) protect witnesses from harassment or undue embarrassment.
B. Leading Questions
a. A leading question is a question phrased in such a way to suggest a yes or no answer.  Leading questions can be a concern because they can mislead the jury.
b. Under Rule 611(c), the proponent cannot ask leading questions on direct examination. 

i. There is an exception to Rule 611(c), which allows leading questions when the witness is an adverse party or associated with one, or when the witness is hostile.  A hostile witness is one who shows that they are unwilling to answer the counsel’s direct questions.  

c. Leading questions ARE permissible on cross-examination; however, under Rule 611(b), the cross examination cannot exceed the scope of direct examination.

i. FRE 611(b): Limits cross-examination to the subject matter of direct examination; grants trial court discretion to permit inquiry into additional matters as if on direct examination 

d. Problem 6.1: Two brothers, Dan and Doug, are charged with robbing a bank and are tried together. Dan calls their sister Wendy as a witness and elicits testimony that she went to the beach with both defendants on the day of the robbery. Following direct examination, Doug’s lawyer cross-examines Wendy. He asks her, “The trip to the beach lasted all day, didn’t it?” The prosecutor objects that “counsel is leading the witness.” 
i. Should the objection be sustained? 
ii. What if Doug were unrelated to Dan and Wendy?
e. Answer to Problem 6.1

i. Regardless of whether Doug is related to the witness, cross-examination of a witness by a party for whom the witness has provided an alibi seems a good example of what the Advisory Committee Note to 611 calls “cross-examination in form only and not in fact.”

1. So leading questions should not be allowed. 

2. It makes no difference if she has no family connection. What matters is that she is a witness connected to the proponent

C. Rule of Completeness:

a. One limit on this judicial power is Rule 106’s process for clearing up unfairly misleading uses of documentary or recorded evidence

i. If a proponent offers part of a document or recording, and it would be unfair not to introduce some other portion of it, Rule 106 allows the opposing part to introduce the rest right away, if she so choose
V. Competence and Witnesses

A.  Competency to Testify

a. Under Rule 601, every person is competent to be a witness unless these rules provide otherwise.  

i. Competence is up to the jury to determine.

b. A witness will only be deemed incompetent if they cannot…

i. Remember what happened

ii. Communicate what happened

c. Three categories of witnesses are often challenged as incompetent

i. Children

ii. People with mental illnesses

iii. People addicted to drugs 

iv. NOTE: these people are not excluded from serving as witnesses based on their competence, instead you have to determine whether they can (1) remember what they claim to have perceived, (2) can communicate what they recall and (3) understand their duty to tell the truth. 

d. In Rosen v. United States, the government’s witness had pled guilty to forgery.  Defendant argues that the witness is not competent enough to testify because he had pleaded guilty to the crime of forgery, had been sentenced and served his sentenced.  An individual who has been found guilty of forgery is not incompetent to testify in a separate proceeding as a result of the forgery conviction. This case shows how courts have increasingly loosened the restrictions on witness competency to increase the likelihood that a court can arrive at the truth.
e. In U.S. v. Lightly, the witness was found to be insane by a court appointed psychiatrist.  The court held that every witness is presumed competent to testify unless the witness doesn’t have personal knowledge about the matters, he can’t recall, or he does not understand the duty to testify truthfully ( this rule applies the same to insane and non-insane people.  The court further held that there was not an in-camera examination of the witness, and this is not a harmless error.  Therefore, the defendant is entitled to a new trial.  

f. In U.S. v. Allen J., the court held that even children are presumed competent to testify so long as they have capacity to distinguish between truth and falsehood understand obligation to tell truth
B. Personal Knowledge

a. Under Rule 602, a witness may testify to a matter only if the witness has personal knowledge of the matter.  

i. Personal knowledge is satisfied if the witness has perceived the event to which they are testifying about – often this is a question of whether the witness heard, saw, tasted, touched, or saw what they are claiming they did.   

ii. According to the Advisory Committee, personal knowledge is a question of conditional relevance and applies a sufficiency standard, which requires sufficient grounds for a reasonable juror to find that the witness had personal knowledge.  If the sufficiency standard is satisfied, the jury will get to evaluate the question for themselves.  
b. In U.S. v. Hickey, one of the witnesses admitted that he was a cocaine addict, had poor memory, and was unsure about certain details.  The district court admitted the witness’s testimony, and the defendant was convicted and appealed.  The court held that testimony about an event should not be excluded for lack of personal knowledge unless no reasonable juror could believe that the witness had the ability and opportunity to perceive the event.  Although the witness was a drug addict with poor memory, a reasonable juror could believe that he nevertheless had the ability and opportunity to perceive the events about which he was testifying. Therefore, the district court did not abuse its discretion by finding that the witness satisfied the personal-knowledge requirement of FRE 602 and could testify.
C. The Oath Requirement

a. Under Rule 603, the witness must make a formal statement saying they understand their obligation to tell the truth before they testify.  According to the court in United States v. Ward, the oath or affirmation doesn’t need to be in a particular form, so long as it establishes that the witness is committed to telling the truth.
VI. Physical Evidence

A. Authentication
a. Under Rule 901, authentication of evidence requires the proponent to produce evidence sufficient to support a finding that the item is what the proponent claims it is.
i. Authentication is based on a SUFFICIENCY standard.

ii. Authentication can be satisfied by a proper chain of custody, testimony of a witness with knowledge, or non-expert witness of handwriting.

iii. Evidence that is unique is easy to authenticate ( some person with knowledge testifies that the item is what the proponent claims it to be.

iv. Generic evidence often requires a chain of custody to ensure that the item offered at trial is the same item that was actually seized.  If there are gaps in the chain of custody, we have to determine if there is sufficient evidence to believe that the item is what the proponent claims it is.
v. Under Rule 902, certain documents – such as certified or notarized documents – are self-authenticating and don’t need separate authentication.

b. In United States v. Long, the court held that the contract in question only had to be authenticated as to show that it reasonable could be the document that the fiancée saw; the defense did not have to prove contract’s reliability and accuracy.
c. In Bruther v. General Electric Co., Plaintiff was electrocuted at work while changing a lightbulb and sustained disabling injuries.  Defendant moved for summary judgment on the ground that the Plaintiff cannot authenticate the bulb that he wishes to introduce into evidence. Defendants argue that the bulb is unauthenticated because gap in chain of custody of light bulb.  Court holds ( Evidence is sufficient within meaning of FRE 901 to support finding that the bulb is the one that caused plaintiff’s injuries and it was manufactured by defendant.  Any chain of custody issues go to the weight of the evidence, not its admissibility.
d. Problem 11.1: Julia sues Samantha for injuries Julia suffered when her car was hit by Samantha’s. Julia’s lawyer wants to show the jury a photograph taken of Julia after the accident, to demonstrate the extent of her injuries. 
i. Does the photograph need to be authenticated? 
ii. If so, how could that requirement be satisfied?
e. Answer to Problem 11.1:

i. Typically a photograph of this kind would need to be authenticated, and introduced into evidence, before being shown to the jury. It could be authenticated with any evidence sufficient to allow a reasonable jury to conclude that it is what it purports to be—an accurate record of Julia’s injuries. The two most straightforward ways to authenticate the photograph would be: 

1. Whoever is responsible for the photograph could testify about the circumstances under which it was made—how soon after the accident the photograph was taken, whether it was manipulated in any way before being printed, etc. 

2. Julia or someone else who saw Julia soon after the accident could testify that the photograph fairly represents the appearance of her injuries at that time
B. Best Evidence Rule

a. The Best Evidence Rule (FRE 1002) is applied if (1) there is some dispute about the content of a document or recording; (2) a witness lacks personal knowledge and is testifying on reliance of the document or recording, or (3) some claim or defense requires proof using the document or recording.
b. Rule 1002 requires the writing, recording, or photograph to be an original, unless a FRE provides otherwise.

c. Rule 1003 allows a duplicate of the writing or recording to be admissible to the same extent as the original unless a genuine question is raised about the original's authenticity or it is unfair to admit the duplicate.
d. In Meyers v. U.S., the defendants were charged with committing perjury during their testimony.  The prosecution introduced a witness to testify about the perjury and also introduced a transcript of the perjuring testimony.  The court held that you don’t have to use a transcript to prove testimony, but you can use a witness instead.

e. In U.S. v. Gonzalez-Benitez, the defendants were charged with distribution of heroin.  The court held that the parties don’t have to use a tape recording to prove a conversation occurred, you can use a witness instead. 

f. Problem 11.3: Farmington Fuel Co. sues one of its customers, Cindy, for ten oil deliveries that Cindy denies were ever made. At trial, Farmington Fuel calls its office manager, Marjorie, to testify (a) that the company’s employees always record each delivery in duplicate, giving one copy to the customer and placing one copy in the company’s files; (b) that Marjorie keeps custody of those files; and (c) that she examined the files and found records of the ten deliveries. 
i. Is Marjorie’s testimony admissible?
g. Answer to Problem 11.3:

i. The testimony is inadmissible, because it violates the best evidence rule. The chain of inferences supported by Marjorie’s testimony involves, as a critical step, an inference about the content of the invoices. It is only by proving the content of the invoices that Marjorie’s testimony provides ground for believing that the deliveries were made. And the point of the best evidence rule is that, with certain exceptions, the content of a document cannot be proved other than by introducing the original. 

ii. None of the exceptions seem to apply here. Duplicates are not being offered in lieu of the originals; the originals do not appear to be lost, destroyed, unobtainable, or in the possession of the opposing party; and the invoices are closely related to a controlling issue in the case, namely whether the deliveries were made
C. Exceptions to the Best Evidence Rule

a. Three major exceptions to the Best Evidence Rule:

i. “Photocopy exception”: photocopies of documents may be produced instead of original

1. In United States v. Stockton, photographs were taken of papers in the defendants’ residence and introduced into evidence.  The court held that photographs of the documents may be substituted for original document, in same manner as photocopy.  
ii. Under Rule 1004, if the original document is destroyed, the proponent may offer a substitute – so long as the original document was not destroyed in bad faith.  Therefore, if the original is unavailable, secondary evidence is admissible to prove content of the document.  
1. In U.S. v. Standing Soldier, the defendant signed a confession letter.  The original letter got lost, but there was a typewritten copy and a witness testified that the signatures matched. The court held that because the document was lost, secondary evidence admissible to prove content of the confession letter.

2. In Seiler v. Lucasfilm, the court held that reconstructions of drawings were admissible as a writing under the best evidence rule and FRE 1004 because the original drawings were lost. 
iii. FRE 1006: exception for summaries of “voluminous” records that cannot conveniently be presented in court

VII. Hearsay
A.  What is hearsay?

a. FRE 801: Hearsay is an out-of-court statement made by the declarant, offered to prove the truth of the matter asserted.

i. Witness: someone who has personal knowledge and is being sworn in under oath to tell the truth; also subject to cross-examination 

ii. Declarant: the person who makes the out of court statement, doesn’t matter if they are testifying as a witness or not (non-humans can NOT be declarants)

1. NOTE: The declarant making the out of court statement is NOT under oath!

b. FRE 802: Hearsay is NOT admissible UNLESS a federal statute, FREs, or other Supreme Court rules provide otherwise.

i. Hearsay is excluded because it denies the jury from assessing credibility factors of perception, memory, sincerity, and narration.  

c. In some cases, hearsay may be admitted if it is not a prejudicial error because other witnesses testified to the truth of the matter asserted.  In Leake v. Hagert, the defendant is suing for injuries sustained during a car accident.  The plaintiff seeks to admit testimony from an insurance investigator who claims that the defendant’s son told him that “the rear red light on the vehicle had been out for some time.”  Here the court found that testimony about the statement made by the defendant’s son is hearsay.  However, the court allowed the hearsay to be admitted because the error was not prejudicial since other witnesses also testified to the condition of the taillight.  

B. NON-hearsay

a. Overview:

i. Non-hearsay statements are a range of statements not “offered to prove the truth” of what they assert, so they are not hearsay.

ii. Non-hearsay can be used for impeachment by proving inconsistent statements, unreliability, or contradiction. 

iii. Three other categories of non-hearsay include (1) circumstantial evidence of the declarant’s mental state; (2) circumstantial evidence of the listener’s mental state; and (3) verbal acts, which are statements incapable of being true or false.

iv. Non-hearsay/Hearsay Analysis:

1. In determining whether a statement is non-hearsay, we must first identify what matter of fact that the statement asserts.

2. Next, we must identify the proponent’s purpose of offering the statement into evidence.

a. If the statement is not offered to prove the truth of the statement, then it is non-hearsay and is admissible.

b. Direct evidence statements are hearsay when offered to prove a mental state: they assert that the declarant is thinking something specific, they are offered to prove that the declarant was, in fact, thinking what she claimed to be thinking
c. Circumstantial evidence of declarant or listener’s state of mind lacks any mention of a mental state. The statement is not offered to prove that what said is true; only that what the declarant said, or what the listener heard, correlated with some relevant mental state in the case. 
v. In the Barney case, the children said “it is Barney.”  The court held that this evidence was not offered to prove that the statements were true, but to show that the children and reporters had expressed their confusion.  This was direct evidence of the children’s and reporters’ reactions and is NOT hearsay.
1. Evidence: “It’s Barney”

2. Matter asserted ( that the costume is a Barney costume

3. Offered to prove fact: Declarants thought costume was a Barney costume

4. Determining action: Confusion (element of trademark claim)

vi. In U.S. v Parry, Parry argued that he had participated in drug transactions because he believed that he was working for the agents, assisting them in finding the drug dealers.
1. Evidence (statement): “The person calling the house is a narcotics agent”

2. Matter asserted: The caller’s identity, but not offered to prove identity, only what Parry thought

3. Offered to prove fact that declarant thought he was working for government

4. Determining action: lacks guilty mind necessary for criminal intent

vii. In Southerland, Cheryl Southerland was a bus driver who accused the school district of negligent retention sexual harassment by another bus driver named Ralph Smith, she claims that the other bus driver stalked her, tailgated her bus, etc.  Southerland suffered depression and became so distraught that she hit a car and was hospitalized.  The school district argues that testimony regarding a rumor as to whether Smith and Southerland were having a relationship and notes made by a counselor assigned to the investigation amounted to inadmissible hearsay.  Court held (The rumor testimony and counselor’s notes were not offered to prove the truth of matters asserted, but were used to show Sycamore had knowledge of the problem – this was an essential element of the negligent-retention claim.
1. Evidence: “Smith and Southerland are having sex”

2. Matter asserted: Employees were engaged in a relationship

3. Offered to prove: Defendants KNEW about rumors

4. Determining action ( school district was on notice 
viii. In U.S. v. Jefferson, Louis Jefferson appeals from his conviction for possession/distribution of heroin.  The district court properly admitted letter and mailgrams to show Jefferson had been sent notice of hearing he failed to attend.  Court held NON-hearsay because evidence was NOT offered to prove the TRUTH of the matter asserted, only to show that Jefferson had been sent notices
1. Evidence: “You must appear on ___ date”
2. Matter asserted: Defendant must appear on specified date
3. Offered to prove: Defendant knew the date on which to appear
4. Determining action ( defendant had notice of the date of the hearing 
b. Verbal Acts

i. Overview:

1. Verbal acts are not propositions, so they cannot be true or false.

2. Examples of verbal acts:

a. “I bet you cannot jump that ravine” – doesn’t necessarily describe anything
b. “Hooray!” – doesn’t describe anything, you are just celebrating
c. “Close the door!” – doesn’t describe anything, it is an order 
d. “How are you feeling” – this is a question, it doesn’t describe anything  
ii. In Creaghe, Insurance company admits that at one time it issued a liability policy to Osborn, but cancelled it shortly before the accident.  Appellant challenges the trial court’s decision to admit the testimony of an agent of the insurance company and his employee who said the insured state he wanted his policy cancelled (this is what the appellant thinks is hearsay).  Court holds that this testimony is admissible – because it is part of the oral agreement to cancel the insurance policy.

1. Evidence: “This policy is…cancelled”

2. Matter asserted: NONE

3. Offered to prove fact: Act of cancelling policy 

4. Determining action: Plaintiff canceled policy

iii. Problem 3.3: After a gossip magazine describes a soap opera actress as “perpetually intoxicated,” the actress sues for libel, and seeks to introduce a copy of the magazine.  Is the magazine hearsay?

1. Is the statement made to prove the truth of the matter asserted?  The actress is introducing the statement to prove that she has been libeled, and to prove this she is going to claim that a false statement has been made 

2. Evidence: Magazine article statement

3. The fact is that the magazine article statement is false

4. Offered to prove libel

5. Not offered to prove the truth of the matter asserted, it is used to prove that the statement is false 

6. NO, it is not hearsay because it is not offered to prove she is perpetually intoxicated 

iv. Problem 3.4: To prove falsity, the actress seeks to introduce a newspaper article describing her as “well known for shunning drugs and alcohol.”  Is the article hearsay?

1. It is an out-of-court statement used to prove that she is well known for shunning drugs and alcohol, so now it IS hearsay 

c. Statements

i. Under FRE 801(a), a statement means a communication made by a human being, which is intended to assert some fact. 

ii. Rule 801(a) limits communications to utterances or conduct in which the declarant means to communicate some fact.  For example, in Wright v. Tatham, a ship inspector inspects the ship before he escorts his family aboard.  It could be reasonable to infer that the ship is safe, but the captain does not make any statement about the ship’s safety and is not meaning to communicate that through his action of inspecting the ship.  Therefore, the conduct of inspecting the ship is NOT a statement.  However, some actions, such as giving a thumbs up or nodding your head, can be statements so long as the action is communicated to assert a fact. 

iii. In U.S. v. Zenni, the government answered the defendant’s phone during an authorized search and listened to people on the other line placing bets.  The government wanted to admit the phone calls as evidence to show that the callers thought the house was being used in betting operations.  In this case, the phone calls were offered by the prosecution as being relevant to an implied assertion that by calling the defendant’s phone they could place bets.  The court holds that the calls to defendant’s house are nonassertive verbal conduct and are exempted from the hearsay rule under Rule 801.
iv. Multiple Hearsay:

1. Multiple hearsay occurs when one statement includes another hearsay statement.  For example, A may say “B told me that C said…”  Under Rule 805, each statement must fit an exception or exemption to the hearsay rule in order to be admissible. 

d. Confrontation Clause

i. Overview:

1. The Sixth Amendment’s Confrontation Clause applies only to criminal cases and prohibits testimonial hearsay offered by the prosecution against a criminal defendant without giving the defendant an opportunity to cross-examine the prosecution’s declarant.  The clause grants a right of confrontation ONLY to the defendant, NOT the prosecution.   

a. “Testimonial” means a statement made as part of criminal investigation to state official during custodial interrogation or functional equivalent.  Statements given outside of the interrogation context do not count as testimonial statements.
2. The confrontation clause does NOT apply to…
a. Hearsay in civil cases
b. Hearsay introduced by the defendant against the prosecution in criminal cases
c. Hearsay declarations from someone who winds up testifying in open court (at the current or a prior trial), subject to cross-examination
3. Two types of hearsay are traditionally admissible under the Confrontation Clause: 
a. Dying declarations
b. Statements of witnesses that the defendant wrongfully and intentionally prevented from testifying
ii. Emergency exception to the Confrontation Clause:

1. If the primary purpose of the statement is to report an ongoing emergency, the statement is non-testimonial, and the Confrontation Clause does not apply.  

2. The emergency exception benefits the prosecution because it says the statement is non-testimonial evidence and is admissible.

3. In Ohio v. Clark, teachers questioned a child about whether he had been abused.  The court held that the abuse fell under the emergency exception, so the child’s statements were non-testimonial and the Confrontation Clause did not apply.  

4. In Hammon, a victim is shot and repeatedly asked by the police who the shooter was while waiting for medical care.  The court held that these questions were designed to address an emergency, and therefore doesn’t violate the Confrontational Clause. 
e. (Non-hearsay issue) Problem 3.53: Dan is on trial for possession of methamphetamine. Will, a narcotics officer and expert dog handler, testifies that he was patrolling the train station with a dog trained to detect methamphetamine; that when Dan approached, the dog barked and pawed at Dan's briefcase in a manner that indicated the briefcase contained methamphetamine; and that Dan then ran outside and threw his briefcase into a river, from which it could not be recovered. Is any of this testimony barred by the hearsay rule? 
i. Witness is Will
ii. What the question is really asking: Was there a “statement” under FRE 801(a)?
1. Simple analysis:

a. There is no statement here: no-one said anything

2. What you’re supposed to spot: 

a. Both the dog’s bark and the suspect’s conduct (throwing the briefcase into the water) imply some sort of statement

b. But they are not intended to assert a statement

iii. Slightly more complex analysis:

1. FRE 801(a) “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an assertion.

2. Was there an utterance?
a. Yes – Dan and Dog
3. Was it by a “person”
a. Dan – yes

b. Dog - no
4. Was the conduct intended as an assertion?

a. Dan - no
iv. Answer to Problem 3.53

1. The dog’s behavior is not a “statement” because it is neither verbal expression nor nonverbal conduct by a person
a. Because the dog’s behavior is not a statement, it cannot be hearsay
2. Dan’s reaction—running outside and throwing his briefcase into the river—is not a statement, and so it cannot be hearsay
a. Dan’s behavior is nonverbal conduct by a person, but it does not appear to be intended as a substitute for verbal expression
b. Dan’s behavior was not an effort to communicate something
f. (NOT hearsay issue – one of the 8 exclusions) Problem 3.67: Dmitri calls another bystander (Zane)  who saw the accident. Dmitri expects Zane to testify that Paolo’s car was travelling about 50 miles an hour. Instead, Zane testifies that Paolo's car was travelling about 15 or 20 miles an hour. Dmitri then calls a police officer to testify that when the officer arrived at the scene of the accident, Zane told the officer that Paolo's car was travelling about 50 miles an hour. For what purposes, if any, is the officer's testimony admissible? 
i. Zane and the police are witnesses because they are testifying on the stand
ii. What you’re supposed to spot:
1. There are two statements here by Zane: the current one as a witness (15-20 mph) and another, prior one (50 mph) as a declarant
2. The prior one is an out of court statement, uttered by Declarant Zane (who has already testified as a witness so covered under 801(d)(1) and introduced by Witness police officer
iii. The question then is: what is the statement used to do?
1. Whether it is hearsay will turn on its use: substantive vs. impeachment
iv. Answer to Problem 3.67

1. Substantive:
a. F.R.E. 801(d)(1)(A) does not apply because the prior inconsistent statement by Zane to the police officer was not made under oath in a deposition or legal proceeding
2. Impeachment
a. The impeachment use is available only to show that the statements are inconsistent, and so Zane is lying, mistaken, etc. (statement can’t be used to substantively prove Paolo’s actual speed) 

C. 8 Exclusions ( FRE 801(D) “NOT Hearsay”

a. FRE 801(d)(1)(A-C) ( 3 Exclusions: Declarant-Witness Prior Statement
i. 801(d)(1)(A): Prior Inconsistent Statement 

1. Rule 801(d)(1)(A) allows prior inconsistent statements to be admissible SO LONG AS those statements were given under oath in a deposition, a previous trial, or some other formal legal hearing. 
ii. 801(d)(1)(B): Prior Consistent Statement

1. In Tome, the Court interpreted Rule 801(d)(1)(B) to limit the hearsay use of prior consistent statements to prove the truth of statement. The Court imposed two limits on admissibility: first the prior statement is only admissible to rebut an opponent’s claim that the witness had recently changed her story; and second, the prior consistent statement must have been made before witness developed her motive to lie.
iii. 801(d)(1)(C): Prior Statement of Identification 

1. Under 801(d)(1)(C), a prior statement of identification is admissible to prove identity, so long as the declarant-witness was able to perceive the person they identified at the time they claim to have seen (or heard, etc.) that person. The earlier statement is admissible both for impeachment purposes, as a prior inconsistent statement, and for its substantive use, to show identity. 
2. For example, a victim of domestic abuse may have told the police that the abuser is her partner. She may later recant, and refuse to identify him at trial. The prosecutor can use the earlier statement of identity both for impeachment purposes, to undermine her credibility, or substantively, to prove that the person who assaulted the victim was her partner.
3. In Owens, the defendant was charged with assaulting the victim, causing a serious head injury resulting in memory loss. While recuperating in hospital, a police officer showed the victim a photo array: the victim identified his assailant as the defendant. At trial, the victim could no longer identify who had assaulted him. Prosecution offered evidence of his prior identification under 801(d)(1)(C). Defendant claimed that the victim was not really a witness because, when cross-examined, he could not remember much detail about identifying the defendant to the police officer. The Court held that the victim was, nonetheless available as a witness, as he was willing to answer questions.
iv. Problem 3.69: Declan is on trial for bank robbery. Called as a prosecution witness, the bank teller is unable to identify Declan as the robber. The prosecutor then calls a police officer who testifies that the teller picked Declan out of a lineup shortly after the robbery and identified him as the robber. Is the officer's testimony admissible?
1. What you’re supposed to spot:
a. There is a prior statement of identification (out of court, now offered to prove the matter asserted in the statement) and the declarant is also a witness
2. What’s supposed to confuse you:
a. The person testifying about the statement is not the declarant, but some other witness
b. Does this matter?
3. Answer to Problem 3.69

a. The teller’s earlier identification of Declan is hearsay:  it is an out-of-court statement offered to prove the truth of what it asserts.  
b. Under F.R.E. 801(d)(1)(C), it falls within the exception for prior statements of identification by a declarant who subsequently testifies as a witness. Such statements are “not hearsay.”  
i. It does not matter that the teller-cannot now identify Declan, or that another witness, rather than the teller, testifies about the earlier identification.  
b. Under FRE 801(d)(2), a statement is not hearsay if it is offered against an opposing party and…

i. (A) was made by the party;

ii. (B) is one that the party adopted;

iii. (C) was made by an authorized person on behalf of the party;

iv. (D) was made by the party’s agent; OR

v. (E) was made by the party’s co-conspirator

c. FRE 801(d)(2)(A) ( Statements by Party Opponents: A statement is not hearsay if it is offered against an opposing party and was made by the opposing party.

i. Who is an opposing party?

1. A party in the current lawsuit who is adverse to the party introducing the statement

a. In any lawsuit X v. Y, so long as X and Y are on opposite sides of the “v,” anything X said that Y offers into evidence will be admissible over a hearsay objection (and vice versa)

b. NOTE: if the lawsuit is X v. A, B, & C, and the statement is made by A, it is only admissible against A, and not against B or C
ii. Structure of FRE 801(d)(2) Hearsay Analysis:

1. Is the statement out of court?

a. No – no hearsay issue

b. Yes – Is the declarant a party?

i. No – FRE 801(d)(2) does not apply

ii. Yes – Is the proponent the adverse party (party opponent)?

1. No – inadmissible under FRE 801(d)(2)

2. Yes – admissible under FRE 801(d)(2)

iii. NOTE: Multiple hearsay is an exception to FRE 801(d)(2)

1. If an opposing party reports a non-party’s statement, that further statement is inadmissible if hearsay
iv. In Salviti v. Throppe, Joseph Salvitti and his wife were injured when the car Salvitti was driving hit a tree.  Salvitti claimed that he swerved to avoid a negligently driven truck.  Salvittin and his wife sued Throppe (the truck driver’s employer).  Plaintiffs claim that the truck driver admitted to them that the accident was his fault 
1. Is the statement out of court? Yes

2. Is Throppe a party? Yes

3. Is the proponent (Salvitti) the adverse party? Yes

4. THEN ( admissible under FRE 801(d)(2)(A)
v. In U.S. v. McGee, McGee was found guilty of bank robbery. At trial, the prosecution called Detective Carl Buschmann to testify that he interviewed McGee about the robbery and that during the interview McGee provided 3 different versions of the events.  
1. Is the statement out of court? Yes, its in an interrogation room NOT a court room 

2. Is McGee a party? Yes

3. Is the proponent (the Government) the adverse party? Yes

4. THEN ( admissible under FRE 801(d)(2)(A)
vi. Rule of Completeness:

1. Under FRE 106 (rule of completeness), If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction, at that time, of any other part—or any other writing or recorded statement—that in fairness ought to be considered at the same time.  
a. This provides a route for the proponent to get their statement admitted.
b. While FRE 106 only applies to written documents and recordings, the California Rule of Evidence is much broader and also applies to acts and conversations. 
d. Rule 801(d)(2)(B) ( Statements on Behalf of Party Opponents: Statements are not hearsay if the statement is offered against an opposing party and is one that the party manifested that it adopted or believed to be true.
i. For example, forwarding an email with a “see below” annotation, or retweeting a tweet, could count as an adoptive admission. However, silence or a failure to respond is usually insufficient to adopt a statement unless there is some duty to respond: remember, silence does not count as a statement under Rule 801(a). One place in which courts often impose a duty to respond is when someone is directly accused of criminal activity in circumstances that would reasonably call for a denial.
ii. In U.S. v. Fortes, Fortes and Jemison were convicted of armed robbery.  The government relied on the testimony of Anton Ward, who was serving a three-year prison sentence for conspiracy to commit bank robbery. Ward stated that Fortes told him the details of the robbery and described Jemison’s participation; Jemison was silent.  Court held ( The testimony was properly received against Jemison because FRE 801(d)(2)(B) allows the introduction of so-called adoptive admissions (including admissions by silence or acquiescence).
iii. Problem: Dryden is prosecuted for sexually abusing his stepdaughter when she was 10.  Prosecution wants to introduce a statement that Dryden says “I don’t remember doing that, but I can’t swear that I haven’t blocked it out” – Dryden doesn’t deny it 
1. Is this admissible against Dryden at trial? Yes, you would expect him to deny it, he was present and if he was innocent, he would have denied it 
2. NOTE: If it was a frivolous conversation between intimates or friends, a reasonable person would not be likely to deny – this is different from Fortes because in Fortes a stranger is accusing other strangers of a bank robbery
iv. In Southern Stone Co. v Singer, the defendant fails to respond to a letter from Southern Stone, which he received one year after the company ceased operations.  The court held that failure to respond to a letter does not indicate an adoption unless it was reasonable under the circumstances for the sender to expect the recipient to respond and to correct erroneous assertions.  Court held that a reasonable person would not feel obliged to respond, or even open the letter. 
e. Rule 801(d)(2)(C) ( Authorized Admissions: A statement is not hearsay if the statement is offered against an opposing party and was made by a person whom the party authorized to make a statement on the subject.
i. In Hanson v. Waller, the plaintiff’s lawyer sent the defendant a letter that said defendant was not negligent.  Defendant wants to admit this letter as evidence, but plaintiff’s new lawyer objects.  Court held that FRE 801(d)(2)(C) allows evidence statements made by an attorney in a representational capacity; the letter was clearly related to the litigation and the letter falls within the hearsay exclusion.  The plaintiffs failed to show that the letter was harmful to their case and the court found no error.  
f. Rule 801(d)(2)(D) ( Agent & Employee Admissions: A statement is not hearsay if the statement is offered against an opposing party and was made by (1) by the party’s agent or employee; (2) on a matter within the scope of that relationship; and (3) while it existed.  
i. This rule does not require a showing that the declarant is trustworthy or that the declarant perceived the event.  

ii. In Mahlandt, an employee of Washington University’s biology department kept one of the University’s wolves (along with two dogs) in his fenced-in back yard. A young child managed to enter the back yard: Employee’s son discovered the boy, injured, with the wolf standing over him. The son told Employee that the “Wolf bit the child.” This evidence was inadmissible hearsay: the son was not a party to the lawsuit, and his statement did not fit under an exception to the hearsay rule. In addition, because the son did not witness which animal did the biting, the son lacked the sort of first-hand knowledge necessary to render his statement reliable. Nonetheless, based on his son’s statement, Employee told Washington University, his employer, that “Wolf bit the child.” At a meeting to discuss the incident, the University’s board members noted that the “Wolf bit the child.” The child sued both Employee and the University for personal injury. At that point, both Employee and University became child’s party opponents, and their statements, though based on son’s unreliable evidence, became admissible against each of them under Rule 801(d)(2).
iii. In Sea-Land Service, the court held that if an employee adopts a statement in course of employment, it’s admissible against employer.
g. Rule 801(d)(2)(E) ( Co-Conspirator Admissions: Under Rule 801(d)(2)(E), a criminal coconspirator’s statement is admissible against a party so long as the coconspirator’s statement was made during the criminal conspiracy and was a statement in furtherance of the conspiracy.
i. What statements prove a conspiracy?
1. Statement must advance the conspiracy in some way ( discusses planning, allocates responsibility, discussing payment, etc. 
2. The statement cannot simply amount to idle bragging, or personal reminiscences. 
ii. In Bourjailly, Lonardo stated that the “friend” was interested in buying cocaine and then set up a meet with himself, Greathouse, and the “friend.”  Other than Lonardo and Greathouse, a third person, the defendant, showed up at the meet exactly as planned. That is sufficient evidence to prove by a preponderance of the evidence that a conspiracy existed to sell cocaine between Lonardo and the defendant.
iii. However, after Bourjailly, Congress amended FRE 801(d)(2)(E) to render statements alone insufficient – some other circumstantial evidence, in addition to the statement, is required.
D. EXCEPTIONS – Hearsay is Admissible

a. Rule 803 ORAL STATEMENT Exceptions

i. Rule 803 does not require a declarant to be either available or unavailable: availability is immaterial. 
ii. Rule 803(1-3) are spontaneous statements.

1. They are reliable because spontaneity inhibits the declarant’s ability to fabricate or mislead

2. All three statements require the declarant to have personal knowledge of the event witnessed
iii. FRE 803(1): Present Sense Impression Statements

1. Present sense impressions are direct evidence of what the declarant perceived.  They are narrow statements that describe or explain some contemporaneous or immediate mental impression.

a. No need for exciting condition
2. Analysis:

a. Is the statement contemporaneous with or immediately after the event or condition?
i. Tight connection between statement & event: Limited to describing event or condition perceived

b. Speaker perceiving the event or condition?

i. Statement admissible only if made while perceiving event or condition or immediately thereafter
c. Statement describing or explaining the event or condition? 
iv. FRE 803(2): Excited Utterances

1. Under FRE 803(2), excited utterances are admissible.  

2. In order to be an excited utterance under FRE 803(2), there must be (1) an external stimulus sufficiently startling to impair your thought process; (2) the speaker demonstrates an excited reaction; and (3) the statement relates to the stimulus.

3. Statement does not need to actually describe the event – so long as the utterance relates to the event or condition.
4. Statement need not be contemporaneous (simultaneous with event)
a. Permitted time lapse measured by duration of stress 
5. According to the court in Bemis, the speaker must have personal knowledge.  It is the proponent’s burden to meet the preponderance of evidence standard, which would occur during a 104(a) hearing. 

6. Problem 3.59: In a burglary trial, the prosecution calls as witnesses a married couple, Sean and Pat. They each testify that they looked out their front window and saw thieves break into the jewelry store across the street, grab merchandise, and then flee in a car. According to their further testimony, Pat called 911 while Sean grabbed his binoculars and then read the license plate number to Pat, who relayed it to the 911 operator. Does the hearsay rule preclude introducing an audio recording of the 911 call to establish the license number of the car used by the burglars?
a. What you’re supposed to spot:

i. Exciting event; two people describing or responding to event

ii. This looks like Bemis v. Edwards: what about personal knowledge?

iii. Is there a multiple hearsay worry?
1. Multiple hearsay problem: first level of hearsay is the statement by Sean recounting the license number; second level of hearsay is the statement Pat describing the number she heard from Sean.  
2. Both statements probably fall within the exception in F.R.E. 803(1) for present sense impressions: both Sean and Pat described what they saw as they saw it
b. The facts here resemble those in Bemis v. Edwards, so it may seem odd that the result is different.  
i. The biggest difference is that both Sean and Pat testify, so the trial court knows the source of Pat’s information.  In contrast, there does not appear to have been any evidence in the record in Bemis v. Edwards regarding the source of the caller’s information.  
v. FRE 803(3): State of Mind 
1. Under FRE 803 (3), spontaneous statements are admissible if they describe a then existing mental, emotional, or physical condition. 
i. FRE 803(3) includes utterances about pain or other bodily feelings and direct evidence of the declarant’s state of mind. 
2. Hillmon Doctrine

a. Under Hillmon, a declarant’s statement that she plans to do something or intends to do it in the future, is admissible to prove that the declarant did do it. In its strongest form, the doctrine applies, not only to the declarant, but to people the declarant mentions in her statement. 
b. Under Hillmon, such statements are also admissible to prove that a third party acted in accordance with the plan. So if the statement is that defendant planned to meet the victim at some secluded spot, the statement is admissible to prove that both defendant and victim went to that spot.
c. If Knapp said, “I’m going to meet the Sheriff at the local bar in an hour,” then that statement is admissible to prove both that Knapp went to the local bar and that the Sheriff did too.
3. In Shepard, the court held that backwards-looking statements are inadmissible.  
a.  If the speaker says “I now remember”, it is not a statement of the individual’s THEN existing state of mind and it is INADMISSIBLE.
4. In Houlihan,

a. Statement of declarant’s intent may be admissible to prove conduct of third party (split of authority)
5. Problem 3.56: Horatio is prosecuted for a bank robbery that took place on February 4 in California. His defense is that he was in Texas on that date. Horatio seeks to introduce a letter he wrote to his sister in January.  The letter says that Horatio will see his sister in Houston, Texas, on February 4. Is the letter inadmissible hearsay?
a. What you’re supposed to spot
i. This sort of case is covered by the Hillmon doctrine
b. The letter is admissible under the state-of-mind exception of F.R.E. 803(3) and, more specifically, under the Hillmon doctrine
c. The Hillmon doctrine allows a statement of future intent to be introduced under the state-of-mind exception to prove that the declarant in fact later did what he or she had intended to do
i. So Horatio’s statement that he would be in Houston, Texas, on February 4 is admissible to prove that he in fact was in Houston on February 4
vi. FRE 803(4): Injury Reports

1. Under FRE 803(4), statements made to medical personnel in order to (1) obtain medical diagnosis or treatment or (2) to describe medical history are admissible.  

2. Reliability derives from the theory that people are likely to accurately report their medical condition to facilitate treatment.

3. Statements made for medical diagnosis can be made a long time after the injury or incident that precipitated the treatment.

4. However, FRE 803(4) excludes statements that place blame or fault, or otherwise anticipate litigation.
a. In Rock v. Huffco, the plaintiff went to see two doctors after he injured his ankle twice.  Rock’s family members (plaintiffs) brought a negligence suit against Huffco and Dual – their evidence is Rock’s statements to the doctors about (1) the injury and (2) its cause.  The issue is whether the statement about cause is necessary for the purpose of diagnosis ( doctors said the cause was not necessary for them to diagnose.  Court held ( Under Federal Rule of Evidence (FRE) 803(4), a statement does not qualify as a medical-diagnosis exception to the hearsay rule if the statement is not reasonably pertinent to the medical diagnosis or treatment.  In order to provide treatment to Rock’s ankle, Rock needed to tell his doctors only that he hurt his ankle. The additional statements describing the rusty step and the grease were not necessary for Rock’s diagnosis or treatment. Accordingly, the statements do not qualify under FRE 803(4) and are inadmissible hearsay.
b. Rule 803 WRITTEN STATEMENT Exceptions

i. Recorded Recollections

1. Recorded recollections can be used in two ways: as evidence or as tool to produce evidence.

a. Recorded recollection is used as a tool to produce evidence ( Rule 612 allows a party to use a writing or other means of refreshing witness’s memory, so long as the opponent can see what is being used and has the opportunity to use it against you.  The goal is to get the witness to testify from their present memory, on the stand, of what they perceived in the past.  The witness can only testify about what they remember, not about the specific document used to refresh their memory.
i. It is important to note that the memory-refreshing item is not evidence, only the memory is. 
b. Recorded recollection as evidence ( Under Rule 803(5), if the witness’s memory cannot be refreshed, the proponent can use some writing as a substitute for the witness’s memory on the stand. 

i. The writing replaces the witness’s current and failed memory with some out of court writing that was made on some subject the witness once knew about, that was made contemporaneously with the incident it records, and which accurately records her memory.

ii. If the recorded recollection is admitted, the record may be read out loud by the witness, but may be received as an exhibit only if offered by an adverse party. (often crops up on MC exams, because it is weird)

ii. Business Records

1. Rule 803(6) admits business records so long as the record is the sort that regularly made during the ordinary activities of the business by someone with knowledge of the event recorded contemporaneous with that event. 

a. Business records are presumed trustworthy because business people have a financial interest in keeping accurate accounts of their business activities. 

2. Business records must be authenticated by someone with knowledge of the making or keeping of such records, such as a custodian of records. For example, in Acquisto, the court allowed the witness to testify about payroll records that she was responsible for administering and allowed the testimony to be admitted under the business-records exception to the hearsay rule.   
3. Both legal and illegal businesses are included under the business-exception rule.  For example, in Gibson, the court held that a ledger containing records of a cocaine business is sufficient to satisfy the business-exception rule because the entries were current and there was no reason for the witness to lie or falsify the records.  

4. The record is admissible so long as the opponent does not raise a significant concern about its trustworthiness.
a. In Palmer, the court excluded evidence of a post-accident interview because the declarant was the train engineer and had a strong motivation to fabricate his testimony.  

b. However, in Lewis, the court admitted reports made by railroad officials about injuries suffered and the cause of the accident because they were 3rd parties, who were not involved in the accident, giving them no reason to fabricate the reports. 

5. Multiple Hearsay Issue in Business Records

a. Sometimes, there may be a multiple hearsay issue in business records.  However, in Wilson v. Zapata, the court held that there is no multiple hearsay problem as long as every link in the chain of declarants was speaking or writing pursuant to a duty imposed by the business maintaining the record.
6. Under Rule 803(7), the absence of a business record is admissible to show the non-occurrence of some event, so long as the business would normally record that kind of event.
a. In United States v. Gentry, the defendant falsely claimed that he bit into a pin when he ate candy.  At trial, an employee of the manufacturer said that there were no other reports of pins in candy.  The court admitted the testimony because it implies that the pin came from the defendant rather than the factory.  
7. Problem 3.76: Paloma sues her surgeon, Sagar, for medical malpractice. To prove that proper procedures were followed, Sagar seeks to introduce a hospital chart with notations describing Paloma's operation. The notations were made by a medical assistant who was not present during the surgery. He made the entries pursuant to standard hospital procedure, but he cannot remember which of the doctors and nurses who participated in the operation gave him the information that he entered on the chart. Are the medical assistant's entries inadmissible hearsay?
a. Answer to Problem 3.76:
i. There are two levels of hearsay here: the medical assistant’s written statement, and the oral statements from personnel who participated in the surgery
ii. Under F.R.E. 803(6), the chart is admissible as a business record 
1. It does not matter that the medical assistant does not recall which of the operating physicians gave him the information, as long as he knows that the information came from someone who (a) had knowledge of the events in question and (b) was himself or herself speaking pursuant to a “business duty” to the hospital
2. Both of these conditions would be satisfied if the information came from any of the physicians or nurses who participated in the operation
iii. Because the medical assistant as well as the operating physicians and nurses were acting pursuant to responsibilities to the hospital, the business records exception covers both levels of hearsay
iii. Public Records

1. Rule 803(8) carves out three exceptions to the hearsay rule.  Unlike the business record exception, the public record does not need to be made at or near the time of the event it records.  
2. Under Rule 803(8)(a)(i) records of what a public agency or official did are admissible.  For example, this can include issuing a notice to appear or processing a passport at the border.  
3. Under Rule 803(8)(a)(ii), matters personally observed by a public official and which they are under a legal duty to record are protected.  The person must have personal knowledge of the event, so if the matter was observed by a lay person and then reported to the public official it will not be admitted.  
4. Under Rule 803(8)(a)(iii), allows factual findings, including opinions, from some legally authorized official investigation to be introduced into evidence.  

a. This rule is broad and permits statements of “outsiders” who were not public officials, but whose statements the officials relied on in compiling their report.

b. In Beech Aircraft Corp, two pilots were killed in a military aircraft crash and their surviving spouses brought suit claiming a manufacturing defect caused the crash.  The court admitted an accident report, which contained opinions that the crash could have been caused by the alleged defect.  
5. Police reports, if offered by the state against a criminal defendant, are not admissible as public records or as business records. 
a. In Bullcoming, the prosecution attempts to enter a police report describing a blood sample into evidence in order to prove the defendant had been driving drunk.  However, the court held that the police report was testimonial, and since the defendant did not have the opportunity to cross-examine the police officer who made the report, the evidence was inadmissible. 
6. Traditionally forensic lab reports are admissible under the exception to the hearsay rule.  However, in Melendez-Diaz, the court holds that the lab report prepared by government analysts are not admissible because they contain testimonial evidence and since the defendant did not have a chance to cross-examine the analyst, the reports are inadmissible based on the Confrontation Clause. 
c. Rule 804: Declarant is Unavailable

i. Under Rule 804(a), a declarant is unavailable as a witness if the declarant (1) is covered by a privilege; (2) refuses to testify even after a court order; (3) fails to remember anything about their testimony; (4) is ill or dead; or (5) does not appear, even after proponent serves a subpoena and takes reasonable steps to secure declarant’s attendance.

1. In order to show inability to secure attendance, under Rule 804(a)(5), the proponent must do more than serve a subpoena upon the declarant: she must make reasonable efforts, such as paying an expert or the transportation costs of the witness. Failure to take reasonable efforts means the statement will be excluded.
ii. Problem 6.38: Darcy is on trial for fatally stabbing Vidor in a bar fight; Vidor died from his wounds a week after the assault. Over a defense objection, the prosecution introduces testimony from Vidor's sister that an hour before Vidor died, he said, "Listen, this is important. I'm dying. Darcy is the one who stabbed me. I want you tell him that I forgive him." Over a prosecution objection, the defense then introduces testimony from Vidor's friend, Fouad, that three days earlier, when Vidor thought he would survive, he told Fouad that he had been stabbed by Gavin, a business competitor. Was the judge right to overrule both objections? 
1. Vidor’s statement to his sister is hearsay
2. Under FRE 804(a), Vidor is unavailable; under FRE 804(b) the statement is admissible as a dying declaration because, though it is a criminal trial, it is a homicide case, Vidor indicates belief in his impending death and identifies the cause or circumstances of his death
3. Vidor’s statement to Fouad is admissible to impeach Vidor’s credibility, although not for the truth of the matter asserted
a. F.R.E. 801(d)(1)(A) does not apply, because it only applies to the prior inconsistent statements of a witness-declarant, and Vidor is not a witness, because he is not testifying in court 
b. F.R.E. 801(d)(1)(A) is also inapplicable because Vidor’s statement to Fouad was not made under oath in a deposition or legal proceeding
iii. Rule 804(b) Exceptions:
1. 804(b)(1): Former Testimony

a. Under Rule 804(a), a declarant is unavailable as a witness if the declarant (1) is covered by a privilege; (2) refuses to testify even after a court order; (3) fails to remember anything about their testimony; (4) is ill or dead; or (5) does not appear, even after proponent serves a subpoena and takes reasonable steps to secure declarant’s attendance.

i. In order to show inability to secure attendance, under Rule 804(a)(5), the proponent must do more than serve a subpoena upon the declarant: she must make reasonable efforts, such as paying an expert or the transportation costs of the witness. Failure to take reasonable efforts means the statement will be excluded.
ii. In Bollin, the court holds that by the declarant procured his own unavailability by invoking the 5th Amendment, so he is actually available as a witness.
b. Rule 804(b)(1) says that former testimony is not excluded by the hearsay rule if the declarant is unavailable as a witness under Rule 804(a).  Former testimony is prior testimony given by the declarant as a witness at an earlier legal proceeding, under oath, and subject to cross-examination.  

i. Criminal Trial

1. If the current trial is a criminal one, then the prior cross-examination must have been conducted by the same party and with a similar reason to question the witness. 

ii. Civil Trial 

1. If the current trial is civil the cross-examiner must be a predecessor in interest, which means that the current and prior cross-examiner share the same reason for cross-examining the witness.  
2. 804(b)(2): Dying Declarations

a. Under Rule 804(b)(2), someone who is dead is unavailable to testify as a witness at trial.  The dying declaration rule allows statements to be admissible if they are made by someone who believes they are about to die.  

i. Dying declarations are admissible in any civil trial, but in criminal trials, dying declarations are only admissible if the trial is for homicide.

ii. The declarant does not need to actually die, but they must think that death is imminent.  

iii. If a person is given a month or week to live, their statements are not admissible under the dying declaration rule.  

iv. Dying declarations are an exception to the Confrontation Clause.

b. In Shepard, the defendant was charged with murdering his wife. Prosecution sought to introduce into evidence a statement by Shepard’s wife to her nurse stating that her husband had poisoned her.  Shepard’s wife did not appear to believe that her death was imminent when she told the nurse that Shepard had poisoned her. In fact, she appeared to be recovering and expressed to the doctor her hope that she would get better.  Statement should not have been admitted as a dying declaration.  
3. 804(b)(3): Declarations against Interest

a. Under 804(b)(3), an unavailable declarant’s statement is admissible if their statement places them at risk of taking a financial hit or puts them in criminal or civil jeopardy.  

i. We presume these statements are trustworthy because someone would not normally make these types of statements unless it was true.  

ii. The declarant does not need to be a party opponent. 

1. In Duran Samniego, Duran sought to introduce the testimony of Iglesias’s family members stating that Iglesias had apologized to them for stealing the belts.  Court held that the statement is admissible under Rule 804(b)(3) because it is a statement against interest by a declarant unavailable at trial.

a. Declarant is not a party to the dispute so FRE 801(d)(2) does not apply

b. Declarant is unavailable

i. Formal process (subpoena) unavailable

c. Duran made informal efforts that did not work

d. Statement is against interest because could have exposed him to criminal penalties
4. 804(b)(6): Forfeiture by Wrongdoing

a. Rule 804(b)(6)’s forfeiture by wrongdoing exception to is a form of estoppel that prohibits an opponent complaining when she wrongfully prevented a witness from testifying. 
b. The rule is narrowly construed to require the proponent to prove that the opponent’s purpose was to exclude the declarant’s testimony at trial.
d. Rule 807: Residual Catchall

i. NOTE: Almost never the answer.
ii. Rule 807 allows statements to be admissible in circumstances showing a high degree of trustworthiness, where admitting the statement will serve the interests of justice. 
VIII. Character Evidence

A. Basic Rule and Exceptions
a. Under Rule 404, evidence of a person’s character or character trait is not admissible to prove that on a particular occasion the person acted in accordance with the general character trait.
b. However, there are three exceptions including in Rule 404, which allow character evidence to be admitted: (1) character of criminal defendant; (2) character of crime victim; and (3) character of witness for purposes of impeachment.

c. BUT character may only be proved in certain, limited ways – reputation, opinion, or specific facts.

d. Three major risks of using character evidence
i. Misuse: risk that jury will convict defendant for acts other than those charged 

ii. Unfair prejudice: unfair (not just erroneous) to adjudicate current allegations based on past conduct

iii. Unfair surprise: to defendant hailed into court on one charge is forced to rebut a separate set of sweeping attacks on character
B. When Character Evidence is Admissible in a Civil Case

a. Character evidence is broadly excluded in civil case.

b. Character evidence may only be admissible in a civil case if the issue of character is part of the claim/defense that you are required to prove.

i. Affirmative defense of truth in defamation case (civil) – “I am not an alcoholic anymore”
ii. Negligent hiring of subordinate under respondeat superior theory (civil)
iii. Character of parent in child custody case (civil)

1. Any evidence that can show a person’s character, conduct or reputation that would shed light on their fitness as a parent is relevant
iv. “Status” of defendant in juvenile justice case (criminal)

c. In Cleghorn, character evidence is relevant to the question of negligence because the defendant employed a subordinate who was known to be unfit for his position by reason of intoxication.
d. In Larson, the court held that damage to reputation was part of the original claim, so evidence of his reputation or past misdeeds was admissible in establishing truth and mitigating damages.
C. When Character Evidence is Admissible in a Criminal Case

a. Rule 404(a)(2):

i. A defendant may offer evidence of the defendant’s pertinent trait (defendant opens the door), and if the evidence is admitted, the prosecutor may offer evidence to rebut it;
ii. Subject to the limitations in Rule 412, a defendant may offer evidence of an alleged victim’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it and offer evidence of the defendant’s same trait.

1. Under FRE 404(a)(2)(B), prosecutor can respond with good character of victim or bad character of defendant.
iii. In a homicide case, the prosecutor may offer evidence of the alleged victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.

b. Problem 4.4: A criminal defendant charged with murder claims self-defense and introduces evidence that the victim was prone to violence. May the prose​cution introduce evidence of the victim's peaceful character? May the pros​ecution introduce evidence of the defendant's violent character? 

i. Answer to Problem 4.4: Once the defendant offers evidence of the victim’s character, the prosecution can respond by itself offering evidence of 

1. the victim’s character

2. the defendant’s character.  

ii. So once the defendant introduces evidence that the victim was prone to violence, the prosecution can introduce evidence both of the victim’s peaceful character, and of the defendant’s violent character
iii. Under the self-defense rule, what character evidence can the prosecution introduce? Victim’s character for peacefulness 404(A)(2)(c)

iv. What evidence can the prosecution used to rebut “victim was prone to violence”? Victim’s character for peacefulness and defendant’s character for violence 404(A)(2)(b)

D. Methods of Proving Character

a. Rule 405: When evidence of a person’s character or character trait is admissible, it may be proved by testimony about the person’s reputation or by opinion testimony on direct.  Specific facts about a person’s character are only admissible on cross-examination.  However, on cross-examination, you accept the answer given and you are denied from using any extrinsic evidence.
b. When the witness testifies on direct about some person’s character (including her own), she is required to assert that she has sufficient knowledge about that person to form an opinion about their character, or knows their reputation in the community.
c. In Michelson, the defendant offered evidence of his own character through 5 witnesses testifying to his reputation for honesty.  The prosecution cross-examined witnesses and asked about their knowledge of defendant’s arrest for stealing stolen goods – all witnesses said they had not heard of this.  The court held that there was nothing improper about the prosecution’s cross-examination.  This case illustrates a broad scope for prosecutorial inquiry into prior acts.  
i.  FRE 403 still applies to cure particular problems with inquiry

1. The court has discretion to cut off inquiry about “an event so remote, unless recent misconduct revived them.”
d. Virgin Islands v. Roldan:
i. What type of form is the testimony – opinion/reputation/specific act?

1. Here it is opinion

ii. Is it permissible?

1. Yes, because opinion testimony is always going to be permissible when it is given by the defendant – if the defendants open the door, the prosecution can rebut that and say that he bothers people 

iii. Prosecution’s evidence is specific act evidence – “Did you know that the defendant committed murder in the past” – witness said yes – this provides admissible evidence of a specific act 

e. In Setien, Luis Setien and 4 other employees of Easter airlines were convicted of conspiracy to import cocaine.  At trial, defendant offered testimony of “social friend,” Max Mermelstein (who was a high level importer and distributor of cocaine), to effect that MM offered defendant the opportunity to get involved in cocaine importation, but defendant declined.  Court held that evidence of good conduct is not admissible to negate criminal intent.  Defendant may not introduce character evidence in form of specific good acts ( ONLY reputation and opinion testimony.
E. Specific Conduct

a. 404(a) prohibits the prosecution to infer that specific conduct is in conformity with a more general trait.
b. HOWEVER, 404(b) holds that specific conduct evidence is admissible in order to prove (1) Motive, (2) Opportunity, (3) Intent, (4) Preparation, (5) Planning, (6) Knowledge, (7) Identity, (8) Absence of Mistake, or (9) Lack of Accident.

c. In Beechum, the defendant was convicted of possessing a stolen silver dollar.  The prosecution’s evidence is two credit cards found in defendant’s wallet when he was arrested; neither card was issued to the defendant or signed.  Court held that the credit card evidence shows that defendant possessed the cards with illicit intent - shows he was not likely to return the silver dollar.
d. Examples of ADMISSIBLE specific conduct evidence under 404(b):

i. Witness testified that defendant used marijuana and cocaine ( Defendant had motive to sell drugs on this occasion 

ii. Defendant obtained checks behind reception desk ( defendant had opportunity to steal those checks 

iii. Defendant participated in burglary earlier that day ( burglary revealed plan and intent to burgle 2nd location 

e. Identity:
i. Evidence is admissible if it shows that the defendant commits their crimes in a unique or signature manner.  

ii. The features marking out the crimes must be sufficiently unusual to operate as unique identifier marking out the defendant from other people committing the same class of crimes. 
iii. For example, the evidence could demonstrate that the person has a unique disguise, such as always wearing a Richard Nixon mask and a superman cape when robbing a bank; or some unusual and distinctive way of doing things
f. Conditional Relevance Issue:
i. In Huddleston, the defendant’s prior activity was never prosecuted.  He is now being prosecuted for selling stolen goods – but claims that he does not know the goods were stolen.  The Court treated the 404(b) issue as one of conditional relevance. The defendant only knew he was committing a crime in the present on condition that he was guilty of doing so in the past. Under the conditional relevance analysis, the Rule 104(b) sufficiency standard applies.
F. Habit Evidence

a. Under Rule 406, habit evidence is admissible to prove that the person acted in conformity with that habit on a particular occasion.  

b. To prove that some person has a habit, the proponent must show, at the very least, that the person acts the same way over and over again on lots of occasions.  Conduct is more likely to be habit if the conduct is specific, routine, repetitive, or predictable. 
c. Two definitions of habit sometimes pull in different directions

i. Definition 1: “regular response to a repeated situation”

ii. Definition 2: semi-automatic or non-volitional response

iii. If regular and not-volitional ( habit under both theories

iv. Volitional and regular ( habit under the repetitive theory, but not under the non-volitional theory 

v. Not-volitional and irregular ( habit under the non-volitional theory, but not habit under the repetitive theory 

vi. Irregular and volitional ( Not habit under either theory 
d. Proving Habit:

i. Usually witness testimony as to prior specific instances of conduct

1. Must be sufficient sample to determine whether pattern of behavior exists

2. Must be sufficient uniformity of response

ii. Opinion evidence is admissible

1. Must be sufficient basis for opinion

e. After doing a habit analysis, you MUST do a Rule 403 probative value/prejudice analysis!!!
G. Sexual Assault & Molestation

a. Rule 412: Rape Shield Law
i. Precludes the defendant in a criminal case introducing evidence about the victim’s past sexual behavior, which may be some logical relevance to establishing consent.
ii. This precludes evidence of sexual activity and prior offers to engage in sexual acts
b. Exceptions to Rule 412:
i. In a criminal case, a defendant may introduce evidence of a victim’s past sexual conduct to prove that someone other than he was the source of semen or whatever physical injuries the victim may have incurred.
ii. In a civil case, evidence of a witness’s sexual conduct or predisposition is not categorically excluded, but the standard of admissibility tilts strongly in favor of exclusion. The evidence may only be admitted if its probative value substantially outweighs its probative danger.
iii. Rule 412 is in favor of excludability. Rule 412 also requires the proponent to make a motion to submit the evidence, providing 14 days’ notice and informing all the parties and the victim or her guardian. The court then holds an in-camera hearing, and provide the victim and the parties the opportunity to attend and explain why the evidence should be excluded.
c. Rule 413:
i. Under Rule 413, if a criminal defendant is accused of sexual assault, then evidence of his prior sexual assaults are admissible: no ifs, ands, or buts. Sexual assault includes most forms of offensive sexual touching; and the defendant need not have been accused of a crime for the assault to count. Sexual assault does not, however, usually include lewd conversation, emails, texts and so on.
d. Rule 414:
i. Under Rule 414, evidence of other child molestations are admissible against criminal defendants charged with child sexual molestation.
e. Rule 415:
i. Rule 415 applies to civil cases in which the claim depends upon a party’s act of child molestation. Evidence of a defendant’s other acts of molestation is admissible as character evidence.
H. Subsequent Remedial Measures

a. Under Rule 407, subsequent remedial measures are inadmissible to prove fault, negligence, culpable conduct, a defect in product, or need for warning. 
i. Important to look at the TIMELINE

ii. NOTE: Just because technology improves, does not mean the manufacturers were negligent before (car without airbags example – car was highest quality at time of manufacture in 1977, so adding airbags later would not be a remedial measure to show manufacturer’s negligence)

b. Purpose of rule is to ensure parties are not deterred; so rule does not apply to non-parties

c. Subsequent remedial measures ARE admissible for (1) impeachment or (2) to show ownership or control.

d. In Clausen v. Storage Tank, the plaintiff wanted to offer evidence that Storage Tank replaced walkway-pier on which plaintiff had been injured with “set of steps,” and Storage Tank did so ( wanted to show not that S-3 and/or Storage Tank were liable but that they were in control of this part of facility.  Court held that this evidence was admissible to show that defendants were in control of this part of the facility.  This is relevant because defendants claimed another company was in control of that part of the facility. 
I. Rule 408: Settlement Offers
a. Rule 408 precludes evidence of civil settlement negotiations being admitted at trial, whether civil or criminal.
b. The core case is where plaintiff offers to settle a case with defendant for a certain amount. If the defendant agrees but settlement breaks down, defendant cannot later offer the agreement as evidence of plaintiff’s liability. 
c. If defendant offers to settle for a lower amount than plaintiff claims at trial, defendant cannot offer the settlement offer to show plaintiff’s damages claim is excessive.
d. For Rule 408 to apply, however, there must be some dispute over liability or the amount to be paid in settlement. The rule only applies to offers to negotiate, not to admissions of liability.
e. Under Rule 408, settlement offers canNOT be used to attack a witness’s credibility through (1) prior inconsistent statements or (2) to contradict something they assert during their testimony. 
f. HOWEVER, settlement agreements can be used as evidence to (1) show a witness’s bias or prejudice; (2) to demonstrate the witness sought to obstruct a criminal investigation or prosecution, for example, by buying someone off as a means of avoiding criminal liability; or (3) to prove lack of undue delay.
J. Rule 410: Plea Deals

a. Under Rule 410, plea NEGOTIATIONS are inadmissible in a criminal or civil trial if it is a guilty plea that was later withdrawn; a nolo contendere plea; or any statements that are made during the negotiation process.
b. HOWEVER, in Mezzanatto, the prosecutor demanded that the defendant waive Rule 410 as a condition of entering plea negotiations. The Supreme Court held that the defendant’s waiver of Rule 410 is permissible. 
i. Since defendants generally want the lower sentence offered in a plea rather than the protections of the rules of evidence, prosecutors now standardly require such waivers, and defendants agree to them.
K. Medical Payments & Liability Insurance

a. Under Rule 409, if you help someone injured by paying their medical expenses, this payment is inadmissible for the purpose of proving you are liable for the injury. 
i. However, it is only payments that are excluded: conversations about why the party paid the medical expenses are admissible.
b. Rule 411 precludes evidence of liability insurance to prove fault. The general idea is that, just because someone obtains insurance does not mean she is engaged in risky behavior.
i. Insurance is admissible to prove ownership or control; to prove bias or prejudice, or to show motive 
IX. Impeachment 
A. Modes of Impeachment:

a. Impeachment = attacking a witness’s credibility

b. Who may impeach a witness?

i. Rule 607: Any party, including the party who called the witness, may attack the witness’s credibility ( no need for witness to “open door” 
c. 5 Ways to Impeach a Witness (“DIBIS”):

i. Dishonesty

ii. Inconsistency

iii. Bias

iv. Incapacity

v. Specific contradiction

d. Intrinsic impeachment v. extrinsic impeachment

i. Intrinsic impeachment: Impeachment occurs through witnesses own testimony

1. Witness will be testifying on the stand

2. Comes out of the mouth of the witness whose character is at issue

ii. Extrinsic impeachment: Impeachment occurs through another witnesses testimony

1. Unavailable declarants may only be impeached in this way
2. Only 2 forms of permissible extrinsic evidence ( opinion or reputation

a. You can NOT show document evidence and you can NOT use specific act evidence  

e. General Rules:

i. Rule 610: Evidence of a witness’s religious beliefs or opinions is not admissible to attack or support the witness’s credibility

ii. Rule 806: When a hearsay statement – or a statement defined as not hearsay – has been admitted, the declarant’s credibility may be attacked and then supported, by any evidence that would be admissible for those purposes if the declarant had testified as a witness…
B. #1: Dishonesty ( W should not be believed because W is generally dishonest. 
a. Rule 404(a)(3) points us to rule 608 and 609. 

b. In a civil case or a criminal case where the witness is NOT the defendant ( the ordinary balancing test from Rule 403 applies

c. Rule 608: It is permissible to introduce evidence about the character of a WITNESS for the trait of honesty or dishonesty.

i. Limitation under FRE 608 ( only applies to a WITNESS’S character for dishonesty

ii. By taking the stand, the witness puts their character for truthfulness at issue.  

iii. Evidence of a witness’s good character for truthfulness can only be introduced AFTER the witness’s character for truthfulness has been attacked.  

1. Example: Suppose the plaintiff, in her case-in-chief, calls Wendy to testify that the light was red when the defendant entered the intersection and hit the plaintiff. Defendant could confront Wendy, on cross-examination, with questions about her character for honesty. Or the defendant could wait until its case-in chief, and call another witness, Xander, to testify about Wendy’s bad character for telling the truth. Plaintiff could then, in its rebuttal case, call Yasmine to attest to Wendy’s character for truthfulness. Plaintiff could not, however, call Yasmine before Xander impugned Wendy’s character for honesty.
iv. IF you are the party introducing evidence of a witness’s character for honesty or dishonesty you MUST use reputation or opinion evidence.  

v. A party may ONLY introduce specific act evidence to prove honesty or dishonesty on cross-examination. 

vi. Questioner CANNOT use extrinsic evidence to prove specific acts of honesty or dishonesty.  
1. Example: Thus, if Wendy lied about having failed the lie detector test, defendant could not ask Xander if Wendy failed the test, because Xander’s testimony is extrinsic evidence about Wendy’s character for honesty, not in the form of opinion or reputation evidence. Nor could defendant introduce the lie detector printout into evidence because, once again, that evidence is extrinsic evidence of the specific act.
d. Rule 609: Prior Criminal Convictions (WILL BE ON EXAM!)
i. Step 1: Was the defendant convicted of a prior crime?

1. Must have been CONVICTED ( not enough to be arrested or charged

2. Civil judgments, indictments, and deferred criminal judgments do NOT count

3. NEED a final judgment at trial

ii. Step 2: Is the crime LESS than ten years old?
1. If yes ( go to step 3

2. If no ( apply Rule 403 and do a reverse balancing test – Does the probative value outweigh the probative danger? 

a. NOTE: this does not require the word “substantially”

b. High probative value: recent crime, serious crime

c. High probative danger: similarity between past and current crime 

iii. Step 3: If the crime is less than 10 years (usually measured since the date the criminal finished their sentence), it can be admitted through either crimen falsi under 609(a)(1) OR other felonies under 609(a)(2)
1. Crimen falsi crimes:

a. Are automatically admissible to prove character for dishonesty

b. Offense MUST involve element of falsification

i. Crimes that do involve element of falsification:

1. Fraud

2. Passing bad checks

ii. Crimes that do NOT involve element of falsification

1. Assault

2. Drug offenses

3. Kidnapping

4. Theft – depends 

5. Failing to file tax returns

c. Can be felony or misdemeanor

2. Other felonies:

a. MUST be felony

b. NOTE: felony crimen falsi are admissible under either route 

c. If the witness is the defendant, then the felony is admissible only if the probative value outweighs the probative danger. 

d. For all other witnesses, the evidence of a prior crime is admissible to impeach so long as the probative danger does not substantially outweigh the probative value. 
C. #2: Prior Inconsistent Statements ( W should not be believed because W changed his/her story.
a. FRE 613:

i. Requires two statements

ii. “Isn’t it true prior to trial that you said something inconsistent with what you are saying now?” ( Intrinsic because character witness is speaking about whether they made the statement themselves 

iii. FRE 613 applies only to “statements,” not to prior inconsistent “conduct”

1. However, non-identification when called to identify is a statement (using FRE 801(a)’s definition of “statement”)

iv. When is a prior statement inconsistent for impeachment purposes?

1. If it conveys a significantly different picture of events than the current testimony 

2. Leaves out material facts

3. Witness does not want to testify anymore 
v. PIS may be proved by either:
1. Questioning the witness about her statement; OR

2. Introducing extrinsic evidence (ex: having another witness testify to content of statement; a document or recording that has memorialized the prior statement)
a. BUT if you use extrinsic evidence, the witness must have a chance to explain or deny the statement (at some point during trial – no precise timing) and the opponent must have a chance to examine the witness for rehabilitation purposes

b. If an opposing counsel requests, the proponent must show the contents of the statement to the opponent’s lawyer
vi. DO NOT CONFUSE with FRE 801(d)(1)(A)’s substantive use (to prove the prior inconsistent statement is the TRUE one – hearsay rule)

D. #3: Bias ( W should not be believed because W had motivation to lie on the stand based on a relationship with one of the parties or some stake in the litigation.
a. No specific rule, so FRE 401 and FRE 403 govern
b. Any witness can be impeached for bias, which may be proved using extrinsic evidence.
E. #4: Incapacity ( W should not be believed because W lacks the ability to perceive or recall subject of testimony.
a. Evidence of incapacity is always relevant, and is governed by Rules 401 and 403.  

b. Rules 601-603 establish what counts as competence, along with other special competency rules
c. Impeachment for incapacity depends upon showing that the memory or perception of the witness is unreliable

d. Examples:

i. Drugs

ii. Mental illness

iii. Children 
e. Rules 601-603 establish what counts as competence, along with other special competency rules
f. In Henderson v. Detella, the court held that drug use is permissible to show that problems of perception are more likely.  HOWEVER, the witness was not on drugs at the time of the crime, so evidence is INADMISSIBLE.
F. #5: Specific Contradiction ( W should not be believed because part of what W said is demonstrably untrue (witness is wrong about some fact, so they are likely wrong about some other fact).
a. Specific contradiction seeks to impeach a witness because their statement at trial is demonstrably untrue based on its contradiction with a prior current event.  This does not require a prior statement, only a prior current event.

b. There is no FRE to govern specific contradiction; instead it is governed by the collateral evidence rule.  

c. Collateral Evidence Rule ANALYSIS:

i. Is the evidence material or collateral?

1. Material = relevant

a. Fact is either (1) independently relevant to the litigation or (2) relevant to impeachment by bias, incapacity, fact about which, if witness’s story is true, witness could not reasonably be mistaken

2. Collateral = irrelevant

a. If the evidence is not material (not part of the claim or defense), it is collateral.  

b. Fact is not admissible by proponent to prove matter of consequence to issue in dispute (relevant only to show mistake)

ii. Is the evidence gathered intrinsically or extrinsically?

1. If the evidence is collateral, then the evidence must be obtained through intrinsic evidence.  

2. Extrinsic evidence is not allowed on collateral issues – only material issues.  

d. Example: Perhaps the most famous case turning on specific contradiction is Abraham Lincoln’s defense of William “Duff” Armstrong in 1858, who was accused of murdering his victim by striking him with a “slung shot,” which killed him. The key prosecution witness claimed to see the fatal blow from some distance away, because the full and bright. Lincoln impeached the witness using an almanac, which showed the phases of the moon, suggesting that the moon would not have provided much illumination. Here, there is no prior statement, just testimony at trial and the fact that the moon’s light was weak, undermining the witness’s credibility.
e. In Simmons v. Pinkerton’s, the prosecution claims that a Pinkerton employee set fire to a warehouse.  The employee takes a lie detector test and tells the investigator that he passed the test, but he actually failed.  At trial, the evidence is the employee’s lie about passing the results of the test.  Even though the evidence is collateral, the testimony is intrinsic specific act evidence, so it is admissible.   

f. In U.S. v. Copelin, the defendant was convicted of cocaine distribution, but he claims that the police had mistaken him for the actual distributor.  At trial, the defendant said that he never saw the drugs being exchanged, and the prosecution asked him if he knew what drugs looked like.  The defendant said that he has only seen drugs on TV, and the prosecutor tried to introduce evidence that he had tested positively for cocaine before, and the defendant admitted he knew of these tests.  The prosecutor’s evidence of prior positive drug tests is collateral evidence, but it is gathered through intrinsic evidence. 

X. Rehabilitation

A. Overview:
a. A party must FIRST impeach (introduce evidence attacking a witness’s credibility) BEFORE an opponent can rehabilitate (introduce evidence supporting the witness’s credibility)
b. You can ONLY rehabilitate a witness for the same trait that they are impeached for (ex: if the witness is impeached for dishonesty, you can only rehabilitate with honesty).

B. #1: If the witness was impeached for DISHONESTY, you can rehabilitate by showing that W is generally honest.
a. FRE 608(b) limits rehabilitation with specific acts of honesty to intrinsic evidence

i. As with impeachment by specific acts of dishonesty, extrinsic evidence is off limits

b. Prosecutor cannot show specific acts where witness “made” other cases as means of proving witness’s character for honesty

i. May only introduce extrinsic evidence of reputation or opinion
c. In Danehy, the government pointed out discrepancies between defendant’s testimony and other witnesses.  Defendant argued that he should have been able to offer evidence or truthfulness.  The court held that the government did not attack the defendant’s character for truthfulness by pointing out inconsistencies, so the defendant cannot rehabilitate through bolstering of truthfulness.  Further, you cannot use the backdoor of the mercy rule, FRE 404(a), to introduce bolstering of truthfulness.  

d. In Drury, the prosecution impeaches defendant by asking questions on cross-examination about inconsistencies between defendant’s testimony and others.  The court held that inconsistencies are not an attack on truthfulness, and without an attack on truthfulness, defendant may not rehabilitate under FRE 608 using opinion or reputation testimony.
e. In Murray, Brown, a government witness was impeached for illegal activities.  The government tried to rehabilitate Brown through opinion testimony from a police officer to establish Brown’s reliability and the defense counsel asked how many cases the police have won through Brown’s confidential informing.  On appeal, defendant argues that it was improper to rehab Brown this way because it involved extrinsic evidence of specific conduct relating to Brown’s character for truthfulness, forbidden by 608(b).  The first issue is whether Brown was impeached for untruthfulness before the rehabilitation.  Justice Alito said that you could make an inference that the illegal activities show character for untruthfulness.  Judge Alito held it was OK to have Goshert testify to specific conduct as necessary to show basis for op, not OK to have him testify to how many cases Brown “made,” i.e., verify specific instances of truthfulness
C. #2: If the witness was impeached for PRIOR INCONSISTENT STATEMENTS, you can rehabilitate by showing that W did not change his/her story.

i. If the witness is impeached by claim of recent fabrication, improper influence, or motive, the witness can be rehabilitated by introducing a consistent statement SO LONG AS the prior consistent statement was made before the motive to fabricate.

ii. If you see dates/times, consider if Tome applies.

iii. In Tome, the defendant is accused of sexually assaulting his daughter.  Defendant claims that this charge came at the same time as him and his wife are in a custody battle over their daughter, and the wife is claiming the sexual assault so she can get custody.  The daughter is called to the stand, but is taken aside and talked to by the prosecutor.  Afterwards, the defense counsel asks what she was told to say by the prosecutor – suggests recent fabrication.  The prosecution calls 6 other witnesses who testify to daughter’s conversation about assault.  The consistent statement is allowed, so long as it occurred prior to the witness’s motive to fabricate.  The court held that the consistent statement was made after motive to fabricate, so the probative value is substantially diminished.   

D. #3: If witness was impeached for BIAS, you can rehabilitate by showing that W had no motive to slant testimony.
a. In Lindemann, the defendant is charged for hiring someone to kill a horse in order to collect insurance.  Burns testifies for the government, and the defendant accuses him of bias by showing that Burns had the incentive to give the name of a “big fish” for a plea deal (bias is always material).  Prosecution responded by asking Burns on redirect if FBI was investigating others aside from defendant in order to negate the bias.  The defendant was convicted and on appeal, he argues that the prosecution was “bolstering” Burns’ testimony.  The court held that the rehabilitation by introducing disinterest was proper because it occurred after impeachment for bias.  
E. #4: If witness was impeached for INCAPACITY, you can rehabilitate by showing that W had the ability to perceive or recall subject of testimony 

F. #5: If witness was impeached for SPECIFIC CONTRADICTION, you can rehabilitate by showing that part of what W said is demonstrably true 
XI. Opinions, Experts, and Scientific Evidence

A. Lay Opinions  
a. Overview:
i. Facts are firsthand observations; while, opinions are inferences drawn from firsthand observations.

1. Lay witnesses can testify about facts if they have personal knowledge

2. Lay witnesses can testify about opinions but only if rationally derived from facts about which they have personal knowledge
ii. Under Rule 701, lay witnesses are entitled to give opinion testimony if (1) their opinion is rationally inferred from the facts perceived, (2) is helpful to the fact finder, and (3) is not based on scientific, technical or other specialized knowledge under Rule 702.

1. Lay witness’s testimony must also be based on personal knowledge. 

iii. Under 704, any opinion testimony – lay OR expert – is not limited to intermediary facts, the witness may also testify to ultimate issues.  

1. Ultimate issues are issues that go directly to the establishment of the party’s claim or defense without intervening inferences. 

b. Permitted Types of Lay Witness Opinion:

i. “She was drunk” (if W perceived conduct)

ii. “That‘s my wife’s signature”(if W perceived writing)

iii. “He didn‘t seem to know I was there” (if W perceived conduct)

iv. “The car was going about 50 mph” (if W perceived event)

v. “He was feigning his grief” (if W perceived conduct)

vi. “He didn‘t seem to pull the trigger on purpose” (if W perceived conduct)

vii. “He was in total control of the vehicle” (if W perceived conduct)
c. In U.S. v. Meling, the defendant is charged with poisoning his wife and the 911 operator and paramedic who responded to the incident testify that the defendant “faked grief.”  The defendant objects to the testimony and claims that the 911 operator and paramedic are “experts” at witnessing grief.  He worries that the jury is going to give too much credit to the paramedic’s testimony. However, the court is unconvinced that this is a worry because the witnesses are testifying from personal knowledge and they are not claiming expertise; this is something that anyone can witness. 

d. In Virgin Islands v. Knight, the court holds that opinion evidence is admissible if the opinion is an inference drawn from facts and provides “greater clarity.”
e. In Robinson v. Bump, the Robinsons are suing Bump because Bump crashed into the vehicle due to his negligent driving.  Bump calls an eye-witness who was driving behind him, and the witness claims that in their opinion, Bump was in total control of the truck.  Normal drivers have personal knowledge and experience about what proper driving looks like – they don’t need to have expert knowledge in order to make this opinion.  The court held even though the testimony goes to the ultimate issue, the testimony is admissible under Rule 703.
a. In U.S. v. Ayala-Pizarro, the defendant is convicted for drug distribution and the officer testifies to their opinion about whether the defendant was arrested at a drug distribution point and how the drugs were packaged.  The court held that the officer was as a lay witness, because his opinion was based on the officer’s firsthand observations and experiences.  The officer came to have knowledge that anyone could have if they were a fan of drugs – whether it is someone who buys drugs, lives on a drug corner, etc. 

i. NOTE: Officer did not claim to be trained in drugs or as being on a drug task force. 
b. In U.S. v. Freeman, the prosecution introduced an FBI agent, who testified about the meanings of code words/phrases used by defendants. The court held that this was expert opinion testimony because the agent was claiming that she was a translator.  
B. Expert Testimony

a. Overview:

i. In addition to personal knowledge, the expert witness’s testimony may be based on hearsay or other inadmissible evidence so long as it is of a kind generally relied upon by experts in the field – such as, reports from witnesses, hypotheticals, summaries, or textbooks.  

ii. Rule 702 takes a broad view of what constitutes an expert.  Anyone can be an expert if they have relevant knowledge, skill, experience, training, or education that others lack.  

1. Under 702(a) the testimony must be helpful to the jury. 
iii. Under FRE 702 the relevant sort of knowledge is “scientific, technical, or other specialized knowledge”
iv. Under FRE 705, opponent may always introduce facts or data that form the basis of expert opinion testimony into evidence – even if hearsay.
v. Expert testimony can rest on facts or data that (1) the expert learns through firsthand observation; (2) is brought to the expert’s attention at trial; or (3) is reasonably relied upon by the expert in forming opinions in their area of competence.

1. However, under FRE 703, proponent may only introduce facts or data that form the basis of expert opinion testimony into evidence if probative value substantially outweighs probative danger.

2. Strong permission to allow opponent to introduce the facts/data that form basis for testimony.

vi. Under 704(b), if an expert witness is called in a criminal case, the expert witness must not state an opinion about the defendant’s mental state or condition that constitutes an element of the crime charged or of a defense.  This is also referred to as the Hinkley rule.  

b. In Hatch v. State Farm, the plaintiff argues that the court improperly excluded testimony of Carrol Cloyd, who is an expert about indsurance industry standards of good faith and fair dealing.  The witness would have testified about “whether in his opinion, State Farm’s actions complied with industry standards of good faith and fair dealing.”  The question is whether an expert’s interpretation of what it means to be a “good neighbor” is admissible.  The court held that anyone can have an opinion on what makes a “good neighbor”, and the jury may give too much credit to the testimony.  Therefore, the testimony is not from an “expert” and is inadmissible.   

i. RULE: If you testify as an expert, you cannot testify about things that lay persons could testify too because the jury could over credit the testimony and it would become misleading.  
c. In Williams v. Illinois, DNA found on a rape victim was sent to a lab for testing.  The lab creates a profile of the DNA, and sends this profile to the State.  The State determines that the DNA found on the victim matched the DNA of the defendant.  An expert witness was called at trial and says that the DNA matched the defendant.  The defendant objects to the expert referring to the DNA profile, which was prepared by the lab technician.  Defense claims that this is hearsay, and says that the Confrontation Clause makes the testimony inadmissible because he was unable to cross-examine the lab technician at trial.  [This is a criminal trial, offered by the government against the defendant, and the lab technician is unavailable to be cross-examined.]  The issue is whether the statement about the DNA profile is hearsay.  Prosecution says that the statement was not offered for the truth of the matter asserted (non-hearsay), but it is offered as a basis for the expert’s opinion.  Under FRE 703, expert opinion could be based on personal knowledge, hypothetical questions, or hearsay.  Justice Alito claims that the statement is like a hypothetical question, that the expert does not know to be true – so “If the test was accurate…” Because it is a hypothetical question, the proponent must introduce other evidence to substantiate evidence that forms basis of expert’s opinion (this is to ensure that probative value substantially outweighs probative danger).  Justice Kagan dissents, and argues that the underlying facts/data are hearsay and are only relevant if true. 
C. The Daubert Revolution  

a. Overview:

i. Before Daubert, Frye was the controlling case.  Under Frye, the relevant scientific community will determine what is reliable evidence based on methods, such as peer review and publication.  

ii. California abandoned the Frye standard in 2012, and since then, the central move has been to a more flexible test, where the judge is responsible for determining that the testimony is based on reliable principles and reliable application to the facts of the case.  

b. In Daubert, the plaintiffs want to admit expert testimony that controverts the defendant’s studies.  Under the Frye standard, the plaintiff’s expert testimony would not have been admissible because it was not published or subjected to peer review.  However, the defendant’s studies have been published and subjected to peer review.  [The judge doesn’t determine whether the evidence is right or not – that’s for the jury.  However, the judge gets to determine reliability.]  The court in Daubert says that the judge must determine that the evidence is objective and can be tested for reliability.  Daubert replaces Frye’s general acceptance standard, and instead requires the judge to consider additional indicia of reliability, including testability, peer-reviewed publication, error-rate (better if low error rate), and general acceptance.   

c. In Joiner, the plaintiff developed cancer after working with General Electric’s transformers.  The plaintiff’s expert testimony is inadmissible as to link between exposure and cancer in humans.  According to Daubert, the reliability analysis only allows the judge to determine the reliability of methodology, not conclusions.  However, in Joiner, the judge is allowed to review and question the reliability of conclusions in addition to the methodology.  The standard of review on appeal is abuse of discretion. 

i. In Daubert, the Court had said that “[t]he focus … must be solely on principles and methodology, not on the conclusions they generate”

ii. In Joiner the Court concluded that: “conclusions and methodology are not entirely distinct from one another … a court may conclude there is simply too great an analytic gap between the data and the opinion offered”
d. In Kumho Tire Co., the plaintiffs claim that the rear tire was defective and caused the car crash.  The plaintiffs call a tire expert, who had a master’s degree in engineering and worked for Michelin.  Expert says it is either overdeflection (driver’s fault) or a defect.  Expert found 4 physical signs of overdeflection, but he says as an expert he thinks that there was no overdeflection, and it must have been caused by a defect.  Here, the expert’s testimony was based on his experience in tire analysis – but the issue is that a different expert could conclude something different.  The court held that the Daubert analysis of reliability applies to all expert testimony – not just scientific evidence, but also to technical/specialized knowledge.  Here, the expert’s opinion is subjective – not objective, and can’t be replicated.  Error rate seems high because he can’t tell how many miles are on the tire and not clear whether his method is generally used.   

D. Social Science Evidence 

a. In Smithers, the defendant was charged with bank robbery. At trial, three eyewitnesses identified the defendant as the robber. Defense counsel sought to introduce expert testimony on potential factors that could influence the accuracy of eyewitness identifications. The district court excluded the proffered expert testimony without conducing a Daubert analysis because he claims it is not a hard science.  However, the court of appeals held that expert testimony is only admissible if the reasoning and methodology are scientifically valid.  Additionally, under FRE 702 (a), the expert testimony must be helpful to the jury and ensure reasoning and methodology could be applied to facts at issue.  If the methodology cannot be applied to facts of the current case, then it is of no help to the jurors.

i. Empirical studies suggest that eyewitness identifications are, under certain circumstances, suspect because jurors are likely to over-value eyewitness identifications.  
b. Generalized v. Specific Expert Testimony

i. Generalized evidence shows a probability that certain events occur or factors are present.  The probative value of general evidence is that jurors are able to understand counter-intuitive facts.  However, the probative danger of general evidence is that this information does not explain why THIS event occurred or person behaved the way that they did.

ii. Specific evidence shows whether the event occurred or the factor was present.  The probative value of specific evidence is that it identifies why this event occurred or why this person behaved the way that they did.  However, the probative danger is that jurors may substitute expert’s opinion for their own evaluation of the evidence.  

iii. In Coley, the prosecution introduced two eyewitnesses who identified the defendant; however, the defendant sought to introduce expert testimony on the reliability of eyewitness identification.  The Supreme Court held that expert testimony concerning the general reliability of eyewitness testimony is not admissible.  The court’s worry is that probabilistic reasoning deals with classes of people and their propensities, rather than character of actual witness or individual.   This expert testimony could also confuse and mislead jurors, and is not helpful.    

c. In Kinney, defendant introduced evidence of non-protesting behavior, with the implication that there was no objection to the behavior and so there was no rape.  The prosecution’s evidence is rape trauma syndrome on the general behavior of victims and reporting rates.  The purpose of the evidence is to contextualize conduct for the jury and suggest the likelihood of guilt.  The issue is whether the prosecution’s evidence is reliable and helpful.  The court held that if the evidence is used to contextualize conduct for the jury, the evidence of the syndrome is admissible to assist jury and respond to the defense’s claims about the victim.  However, the court worries about the misuse of reporting rates because 98% of rapists are guilty if the rape is reported – by having the expert testify about the percentage, the jury is denied the opportunity to determine credibility.  The reporting rates bring forward a FRE 403 worry about misuse. 

E. Handwriting and Fingerprint Evidence  

a. In Fujii, the question is about the underlying scientific credibility of handwriting analysis.  Under Frye, the testimony about handwriting would have been admissible based on the standard of the handwriting community.  However, here under Daubert, the court focuses on credibility of methodology and reliability. 
b. Fingerprint Analysis:

i. The issue facing fingerprint experts is what standard should be adopted to match partial fingerprints with complete sample from suspect.  

ii. Courts seem willing to accept that fingerprints are unique and unchanging, so the courts focus on whether there are sufficiently objective standards of testing.  

iii. In Gambora, the court focuses on replicability and testability when considering fingerprint evidence.  The court found that the independent ability of two experts to match prints is sufficient.  However, the court limits the sort of testimony that experts can give to statements about their “opinions” ( cannot make statements that represent results as “facts”
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