Evidence Outline
Evidence Objections
· Evidence: consists of the rules about what evidence can be introduced at trial – lawyers always question whether something is admissible

· HYPO: how do evidence rules fit together? – every hurdle is a diff rule of evidence for a track runner/trial attorney (must make it over all of them to admit evidence)
· Evidence rules apply to both jury and court trials

· MC on exam will be clear calls

· Voir dire (to say what is true)

· Sometimes a party can question a witness prior to cross examination; (ie: a judge might feel it appropriate for a D to have a limited cross examination on a limited issue of whether evidence should be admitted)

· Rule 103: Preserving a claim of error

· (a)(1)(A) – timely objects or moves to strike, timeliness is usually before the witness gives the answer

· ^if not timely the objection is usually waived (exception is 606(a))

· (a)(1)(B) – must state the proper objection (stating the wrong objection won’t preserve the claim of error) 

· ^**context of the objection can be good enough to preserve the issue for appeal (so won’t have to even state a proper objection if the proper objection is perceived through context)
· Motion to strike

· Made after the witness already answered

· ^objections stop the witness’ from saying inadmissible evidence

· A motion to strike will just try and make the jury disregard something

· Motions to strike are timely right after the witness says something inadmissible

· Error in excluding evidence

· Make an offer of proof in order to make the evidence admissible

· FR 103(a)(2): Offer of proof

· Def: Informing the judge and putting on the record what the evidence would have been if the witness was allowed to answer

· ^offer of proofs are made w/o the jury there by whispering to the judge or excusing the jury and the TC is in control of how the offer of proof is made

· Has to be done in a timely matter (just like an objection or motion to strike) – also could require briefs from the parties if it’s a big issue and the inadmissibility of it will likely come up

· ^Policy of 103: make a record for the AC and make it clear to the TC what is going on b/c things are happening fast and the judge isn’t briefed on the facts before the case
· Motion in liminie

· Pre-trial motion asking the court to make an evidentiary ruling prior to the trial beginning 

· HYPOS

· HYPO: car crash. P asks the witness “What did P tell the cops at the scene?” D yells out “Objection!” court overules and the witness answers “P said D ran the red light” how should court rule on appeal if this was inadmissible hearsay? – While there was a timely objection to strike under (a)(1)(A), there was no specific ground to preserve the claim for error under 103(a)(1)(B) so D loses
· Cont. HYPO: what if D first correctly states “Objection Hearsay” and the judge sustains but then P goes on to ask the witness “what did P tell the paramedics?” and D just  says  “objection!” will that suffice? – Yes, b/c given the context of the second objection it was clearly for hearsay and therefore can be reversed on appeal
· Cont HYPO: P asks witness “Did D run the red light” and witness answers “I didn’t see what happened but I heard P tell police that D ran the red light” what should D do now? Is it too late? – D should motion to strike the inadmissible hearsay b/c the witness has already said it
· Cont HYPO: Ps attorney calls the P to testify and asks “who ran the red light” before P can answer D says “Hearsay” and the judge sustains, what should Ps counsel do if that was his only evidence?  -  must make an offer of proof under Rule 103(a)(2)
AC review

· Appellate review of evidentiary rules:

· AC: only gets a written transcript which doesn’t show drama of trial so trial lawyer needs to make a record so that issues will appear in the transcript for the AC

· 3 types of AC analysis

· 1) de novo

· 2) abuse of discretion

· Abuse of discretion

· Certain evidentiary rules require a balancing of discretion by the TC judge

· ^AC standard of review is de novo for purely inadmissible evidence but “abuse of discretion” for rules that are abuse of discretion

· 3) Plain error (103)(e)

· ^used when party fails to make a timely objection to a TCs error to exclude or admit evidence

· HYPOS

· HYPO: murder case. Judge makes a mistake on a rule that forbids the P in a murder case from presenting evidence during the case-in-chief that goes to a Ds character for violent behavior, on appeal would this be subject to an abuse of discretion review? – No, would be de novo
· Cont HYPO: What if Ds counsel didn’t object to the evidence being admitted, what must the D argue on appeal? – must argue 103(e) which is plain error b/c timely and specific objections didn’t occur
· Cont HYPO: if the AC finds the TC committed an error in admitting or excluding evidence will it necessarily reverse the judgment of the TC? – No, if the error was harmless then the decision of the TC isn’t reversible; AC doesn’t reverse every error by the TC b/c we’re only promised a fair trial not a perfect one
Competency of witnesses
· Rule 601: Competency to testify

· Answers who is competent (can be admitted to testify) as witness

· NEW RULE: everyone is competent testify

· ^unless there’s a specific exception

· Erie doctrine – if you’re in federal court in a civil action under diversity then the state law of competency applies

· CEC 701: person will be disqualified as a witness if they don’t understand the duty of telling the truth

· ^CA law goes deeper in competency than federal law

· FR 603: Oath or affirmation to testify truthfully

· You must either take an oath or promise you will testify truthfully

· Rule 610: precludes evidence to discredit witnesses based on their religious beliefs or opinions (ie: can’t attack ones credibility on religious beliefs or opinions)
· FR 605: presiding judge may not testify as a witness at the trial

· “A party need not object to preserve the issue” – (big exception to timely objection requirement of 103(a)(1))

· ^policy: this would be inconsistent w/the judges role in the case b/c the judge shouldn’t know anything about the case and the adverse party shouldn’t be forced to piss off the judge by objecting b/c it’s so clearly and error for the judge to testify
· CEC 703(d):

· In the absence of objection by a party; the judge presiding at the trial can testify

· ^only need to know CA law from the supplement that he touches on

· HYPOS

· HYPO: a 3 year old says she saw the incident and promises “to tell what really happened and not to make up anything” is this witness competent? – Yes, everyone is competent to be a witness under FR 601
· Cont HYPO: Does 601 preclude you from attacking her credibility? -  No, say a 3 year old may not know what the “truth” means
· HYPO: A witness is an atheist and states she doesn’t believe she will be punished by God if she lies, is this witness competent? – yes everyone’s competent to be a witness
· HYPO: if a person is non-responsive when they are asked if they understand what telling the truth is, are they competent? – Yes, FR 603 only requires you to recite that you promise to tell the truth; however I CEC 701 the person will be disqualified as a witness b/c the person must understand the duty of telling the truth

· HYPO: Can evidence of a witness’ atheism be used to suggest she isn’t a credible witness? – No, under 610 religious beliefs or opinions aren’t admissible to attack ones credibility
· HYPO: civil action brought in district court in Ohio under diversity. P calls 3 year old to testify. What law should be used to determine if the child is competent? – Ohio state law b/c the Erie Doctrine applies; which under Ohio law would disqualify her b/c kids under 10 are incompetent in Ohio
· HYPO: can someone be tried for perjury after they take an oath? – yes, but not before either affirming or taking an oath

· HYPO: what if a witness refuses to take an oath or affirm they’ll testify honestly? – then the court should sustain an objection barring them from testifying

FR 606

· FR 606(a): a juror can’t testify as a witness

· “The court must give an adverse party an opportunity to object outside the jury’s presence”

· ^creates an exception to 103(a)(1) that objections must be timely because this is an objection much later when the juror has finished testifying and the entire jury is excused from the courtroom 

· ^(policy: want to avoid prejudice that would follow from objecting in front of the rest of the jury)

· A juror can still object to things happening at trial but it must be done outside of the other jurors appearance
· FR 606(b): during an inquiry into the validity of a verdict or indictment
· ^applies after the trial, when there is a question to the validity of the verdict

· Compare: CEC 1150: evidence to test a verdict

· In CA we will take evidence of what’s going on during deliberations but won’t allow jurors to tell us how it changed their thought process

· (1): prohibited testimony or other evidence – court may not receive a juror’s affidavit or evidence of a juror’s statement on these matters
· Tanner v. U.S.: jury members drinking during the trial and sleeping – court says evidence of this is still inadmissible b/c these activities were internal to the jurors

· ^policy: finality of jury verdicts and jury independence

·  (2) exceptions: A juror may testify about whether…
· (A) jurors went out and researched on their own

· (B) jurors were threatened by people outside

· (C) jurors made a mistake in entering the verdict form

· Constitutional exception to 606(b)

· Racial biases are an exception and can be testified on by juries in the deliberations

· HYPOS

· HYPO: can a bailiff testify that a juror said another juror was biased in the deliberations? – no, under 606(b)(1) the court may not receive a juror’s affidavit or words of the members of the jury into the hearing; regardless if it’s the bailiff repeating what the jurors said
· Cont HYPO: what if the bailiff simply saw the jurors drinking alcohol and doing drugs when he entered the jury room during deliberations, can the bailiff testify on this? – Yes, a bailiff is not a witness so he can still testify
· HYPO: during deliberations a juror admits they didn’t tell the truth during voir dire and has a bias, can this evidence be brought in? – no, it’s barred by 606(b) b/c this is internal information
· HYPO: is a car buff juror that gives information that he personally knows from his job be testified about under 606(b)(2)(B)? – no, he came to the case w/this background info and thus it’s not an outside influence, voire dire should’ve eliminated him
· HYPO: if jurors mistakenly calculate the verdict can it be testified on by 606(2)(c)? – no, b/c we shouldn’t let a juror testify to their mental processes in the deliberations, 606(b)(2)(c) only applies to literal recording errors
· HYPO: D is black and calls a juror to testify that during deliberations several jurists made racists remarks, is the jurors testimony barred under Rule 606(b)? – No, there’s a constitutional exception ot admit testimony about racial baises in the deliberations so this is ok
· CA analogy:

· CEC 704(b): a juror in an action may not testify in the trial as a witness, upon an objection of the other party a mistrial will be awarded

· ^*704(d): if there  is no objection, then a juror can be compelled to testify at trial as a witness

· HYPO: bank robbery case, P calls juror who has a checking account at the bank to testify and D doesn’t object, can the juror testify? – under FR no he’s not competent; under CEC 704(d) w/o an objection he can testify
· Cont. HYPO: what if right after the juror gets on the stand the judge calls a recess and D objects to the juror testifying? – FR and CEC the juror should be removed and can testify w/o the other jurors present
· Cont HYPO: after the verdict the D moves for a new trial and offers testimony of a juror who during deliberations states that many juror members were drunk – under FR 606(b(1) and Tanner case this wouldn’t be admissible; under CEC 1150(b) this is admissible so long as they don’t tell us how it affected their thought process
Hypnosis

· Hypnosis is sometimes used to help the witness remember what he saw but couldn’t remember before

· ^problem: it’s a process of suggestions which could lead to bad results

· People. V. Shirley: (CA criminal case which may apply civilly) girl was hypnotized before trying to testify – court held hypnotized witnesses are incompetent to testify

· ^(statutory change) CEC 795(a)(1): testimony of a hypnotized witness is admissible so long as the testimony is to things the witness recalls prior to the hypnotic session

· ^recall FR 601: everyone is competent to be a witness (even hypnotized people – might have credibility questioned though)

· Rock v. Arkansas: (case is limited to criminal law) D is accused of shooting husband and while hypnotized remembers she didn’t have her finger on the trigger when the gun went off – US SC says Arkansas statute against hypnotism violates the Ds constitutional right to testify on her own behalf

· ^Key point: constitution can overrule evidence law stating somethings inadmissible 
Personal Knowledge Requirement (“PK”)

· FR. 602 – need for personal knowledge (means something you’ve perceived w/one or more of your senses)

· **Evidence introduced must be sufficient to support a finding that the witness has personal knowledge of the matter (CEC 702 has same standard)
· ^Sufficient to support a finding: legal standard which is lower than preponderance; it’s “can a reasonable member of the jury believe that this is true?”

· Policy: We only allow witnesses to testify if they’ve experienced the event in question w/one or more of their senses (they need to be telling the jury of something they don’t know)

· Personal Knowledge Elements:

· 1) perception, 
· ^dreaming/imagining doesn’t count as perceiving

· 2) knowledge, AND

· 3) present recollection/communication
· Equation for personal knowledge:

· Facts testified to (“FT”) = facts perceived (“FP”) = Personal knowledge (“PK”)

· HYPOS

· HYPO: witness sees a shooting but didn’t have glasses on and sun was in his eyes, did he have PK? – yes, same sort of perception is still sufficient to support a finding
· HYPO: what if the witness hears an argument but in a different language so they can’t understand it? – then the witness lacks PK and can’t testify
· HYPO:  witness hears from a cop that A got shot – witness’ testimony that A was shot isn’t PK b/c he didn’t perceive the shooting; could testify to the fact that the cop told him A was shot

· HYPO: witness testifies that he had a dream that A was shot – No PK b/c there was no perception of the shooting
· HYPO: Doctor doesn’t remember healing the D but offers to read her notes she made in the office, does the Doctor have PK? – No, b/c she failed to recollect what happened
· HYPO: elderly patient blankly stares at the ceiling when testifying and doesn’t say anything, does the patient have PK? – No, b/c they aren’t even testifying and communication is a requirement for PK
· HYPO: slip and fall. Store manager says that he saw the accident and offers to testify as to what happened but a witness says the store manager was in the stockroom when the accident happened, can the manager testify? – Yes, b/c his testimony is sufficient to support a finding regardless of the counterevidence of him not being there, someone on the jury might believe him; CEC 702 is the same standard as the FR so same result
Authentication of Physical Evidence
FR 901 (Talks about tangible things)

· FR 901(a) – authentication is a requirement for the admissibility of tangible evidence

· Authentication def: means the party authenticating (showing) the evidence must prove it is what they claim it to be (ie; must be relevant)

· Burden of proof: Must show enough proof “sufficient to support a finding” (same standard as 602 for witness’ testimony)

· ^CEC 1400 works same as FR 901

· FR 901(b) – Examples of how to satisfy “sufficient to support a standing” (all about a forgery claim)

· 901(b)(1) – have a testimony from a witness w/knowledge (ie: saw the D signing a letter)

· (2) – non-expert opinion about handwriting (ie: could come from Ds secretary)

· (3) – comparison by an expert witness or trier of fact (ie: someone w/specialized knowledge in comparing handwriting; and have the jury decide on the disputed signature through exhibits in jury deliberations)

· (4) – Distinctive characteristics and the like (ie; show the envelope of the acceptance letter had Ds home address on it)

· (5)(6) – identifying a sound is going to be the same process as identifying tangible evidence (Check if CEC 1400 is limited to just writings and doesn’t apply to recordings)
· Authenticating a photograph: 

· depends on what you claim this photograph to be will dictate what you need to establish; what you claim it to be will be based on the knowledge of the witness

· ^ie: can’t ask an eyewitness if this is a photo of the scene but can ask if this photo looks like the place

· HYPOS

· HYPO: breach case. D denies accepting Ps offer to make a K and P produces a signed letter that reads “I accept your offer” what must P claim for this letter to be relevant? – P must claim this is a letter from the D for it to be relevant
· Cont HYPO: what must P prove to authenticate the letter? – P must show the signature on the letter is the Ds
· Cont HYPO: P offers testimony of a handwriting expert and the expert says D signed the letter but Ds expert comes to the opposite conclusion and the judge says their opinions are equally persuasive, should the judge admit the evidence? – yes, even though there’s a tie all we need is sufficient to support a finding and a reasonable juror could go w/the P
· Cont HYPO: if the letter is admitted is the jury bound to conclude the letter was signed by D? – no, the jury can conclude in whatever way they want to

· HYPO: suit for injuries in an intersection and P. tries to show a photo of the intersection before the accident; P asks an eyewitness does this photo look like like the scene of the accident, is this sufficient to establish what the intersection looks like or would you need to call the actual photographer? – This is fine b/c the witness has PK of the intersection

· Cont. HYPO: if P asks “is this a photo of the intersection” would that work? – no b/c the witness lacks personal knowledge of what was photographed (witness could’ve said “it looks like a photograph of the intersection)

· HYPO: breach case. P testifies exhibit A is thee original K. D testifies to the contrary, has P offered sufficient evidence to authenticate Exhibit A under the FR and CEC? – yes, under both b/c both just require sufficient to support a finding
Chain of Custody (sufficient to support a standing standard)
· Side Note: when talking about authenticating evidence we’re talking about physical evidence 

· Chain of custody = laying the groundwork for authentication; lays out period of time b/w initially getting evidence, and bringing it to the courtroom at trial (a small break in the chain of custody won’t make evidence inadmissible b/c the “sufficient to support a finding” is used)
· You don’t need a chain of custody for unauthorized items (ie: like an apple you want to use for imagery)

· Exception to chain of custody: One of a kind evidence 

· ^(ie; byzantine dagger, easy to authenticate and doesn’t need a chain of custody b/c you can just have the witness say “I’ve never seen this before and I have PK that this dagger is the one that killed A”)

· Objection: insufficient foundation

· ^objection to an authentication; means the opposing party didn’t lay the groundwork for authentication

· HYPOS

· HYPO: what if you’re trying to authenticate a little bag of white powder? – you’ll have to lay a chain of custody b/w the time the cop took the bag from D and the time it reached the courtroom
· HYPO: gun that looks like other guns but cop but his name initialed on it, is it authenticated or is a chain of custody needed? – It’s authenticated b/c it’s unique so no chain of custody required
FR 902: Self-authenticating (categories that are exceptions to 901/chain of custody)

· FR 902 categories: are auto admissible based on outside appearance so no chain of custody analysis

· ^you won’t need evidence independent of the physical item to authenticate these b/c on its face it is what they claim it to be 

· FR 902(4): certified copies of public records

· FR 902(6): newspapers and periodicals

· FR 902(7): Trade inscriptions and the like

· ^CEC doesn’t have a comparable section for trade inscriptions

· FR 902(11): Certified domestic records of regularly conducted activity

· ^business records are given great admissibility b/c the business people write the campaign checks

· ^CEC doesn’t have a comparable section so business records must use 901

· HYPOS

· HYPO: contested will offered into evidence and it reports to bear the handwriting of the P but P objects, will says “Last will and Testament” how should court rule? – none of the 902 limited exceptions apply so this can’t be self-authenticated and therefore objection sustained
· HYPO: coke bottle says “Whoopsie Cola” on it, does the P need someone to testify that Whoopsie Cola made it? – no, b/c of 902(7) trade inscriptions are self-authenticating
· HYPO: murder case. Newspaper article day of the murder quotes a cop saying A committed the murder, does the prosecutor need to call the newspaper for authentication? – no, 902(6) makes newspapers and periodicals admissible
· HYPO: anti-trust action. D offers evidence of hundreds of internal business files proving it wasn’t fixing prices, does D need to call a witness to authenticate each document? – No, under 902(11) these are self-authenticating; CEC you’d have to authenticate each one though under 901
Best Evidence Rule
FR 1002 Best evidence rule

· “An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise”

· ^Best evidence rule comes up in cases w/a legal instrument (ie: K or deed)

· Broad definition of best evidence rule:

· Evidence that collects information in any format is subject to the best evidence rule (much more broad scope than at first glance)

· 2 elements for when best evidence rule will apply
· 1) evidence is being offered to prove the content of a writing, recording, or photograph 
· ^(includes x rays, videos, diagnostic imaging, writings in any form)

· 2) Once (1) is met, what evidence is admissible to prove content? – FR 1002 says the original is admissible but leaves open the possibility of different ways to admit (printouts of original computer typings count as an original)
· Contracts, deeds, wills

· Are writings and when they’re the subject of a case it’s very likely the content is what is must be proved – so best evidence rule is used

· Policy behind best evidence rule:

· Require originals b/c writings can be detailed, and potentially tampered with; so the “best evidence” would literally be what the original says

· Counterpart

· Def: physically separate pieces of paper but the parties intend them to be the actual K, they just can’t sign them at the same time b/c they’re in diff places

· 1003 Duplicates

· Def: duplicates are admissible to the same extent of the original (ie: a copy produced by a machine) – has to be by machine/c of human error

· ^Exception: duplicates aren’t admissible if there’s a genuine question raised to the originals authenticity

· Exceptions to Best evidence rule:

· 1) 1004: admissibility of the evidence when original is destroyed (exception to 1002)

· When all originals are destroyed then other evidence can be brought in to prove the content of the original

· ^exception: a party that destroyed the originals in bad faith can’t bring in other evidence to prove the contents of the original

· 2) 1006: when there’s a large volume of originals that can’t be brought into court, the court will permit a summary of the documents

· ^CEC 1520 doesn’t have this exception b/c it doesn’t’ state a limitation on admissibility (so there’s a possibility for an objection if a party tries to bring in a summary of a ton of documents)

· CEC 1521 Secondary evidence rule: (only in CA)

· Content of a writing can be proved by anything other than the original however this secondary evidence to the content will be excluded if there’s a genuine dispute concerning the material terms of the writings and justice requires the exclusion of the secondary evidence

· CEC 1530: if you have a copy in public custody (ie: country recorders office) then you’ve satisfied both the authenticity and secondary evidence rules
· ^Federal rules only allow for self-authentication but there’s nothing easier about public document authentication

· HYPOS

· HYPO: theft of briefcase. D objects b/c original briefcase wasn’t admitted to the court – 1002 doesn’t apply here b/c it only applies to the contents of a writing, recording, or photo
· Cont. HYPO: cop testifies that in the briefcase there’s a business card w/the Ds name on it, does 1002 apply?  - yes, the business card is a writing
· HYPO: what if a doctor is called to testify on whether P was healthy enough to work? – this wouldn’t fall under 1002; if the doctor was asked to testify on an x-ray then it would
· HYPO: a retrial happens but a witness to the first trial can’t come back b/c he’s dead, can the witnesses transcript be brought in? – yes, and not subject to 1002 if someone speaks on what the witness said; if it’s just the transcript then 1002 would apply
· HYPO: breach case. D offers a photocopy of the K, is that an original? – no, unless it was signed as a counterpart; would still be admissible as a duplicate under 1003.2
· Cont HYPO: P enters into evidence a handwritten copy of the K, would that be admissible as a duplicate? – no it must be duplicated by a machine
· Cont HYPO: D claims his signature on the original is forgery, is a copy admissible? – no b/c a genuine question is raised to the originals authenticity (original is required to determine forgery issue
· HYPO: can you prove the contents of a note w/just testimony b/c the D ate the notes prior to production? – yes, 1004 states that when all originals are destroyed then other evidence can be brought in to prove the content of the original
· Cont. HYPO: what if D is the one who wants to bring in other evidence and he destroyed the original? – no, D destroyed the evidence in bad faith so can’t bring in other evidence about the originals contents under 1004
· HYPO: breach case.  P offers photocopy of the K to show that Ds performance was late but there’s a dispute to whether this K was forged, is this duplicate okay under FR 1003? What about CEC 1520? – Not under 1003 b/c there’s a genuine question raised to the authenticity so you’d say that under 1002 we’d need the original; Under CEC 1521(1) the photocopy wouldn’t be admissible as secondary evidence b/c there’s a genuine dispute concerning the material terms of the writing
· Cont HYPO: The K was in the form of emails b/w P and D, the emails were saved to a hard disk in Ps laptop and he offers into evidence printed copies of the emails after hooking the laptop up to a computer, is this ok under FR and CEC? – yes under FR b/c 1001 considers print outs to be originals; same under CEC 255 printouts count as originals
Judicial Notice

· Judicial notice

· Def: a way to establish facts w/o offering any evidence

· FR 201 judicial notice 2 basic questions: (CEC 451 is the same)
· 1) what facts are appropriate to establish judicial notice?

· 2) assuming were talking about those facts, what’s the proper procedure to implement judicial notice?

· FR 201(a): 
· Judicial notice only applies to adjudicative facts; not legislative facts (so the court can make it’s own legislative rules)

· Adjudicative facts:

· Did the robbery occur on a Sunday or Friday? (ie: facts normally left to jury to decide during deliberations)

· Legislative facts:

· Are relevant to legal reasoning (ie: separate but equal school aren’t really equal)

· FR 201(b): facts that can be judicially noticed (if a party asks the court to take judicial notice of either (1) or (2) then the court must do so)
· 1) facts generally known in the TCs territorial jx

· 2) facts that can be accurately and readily determined from sources whose accuracy can’t personally be questioned (ie: a calendar, accuracy of well-established technology; not municipal codes)

· Rae v. State: D was being prosecuted for driving w/an invalid liscence – court took judicial notice that the liscence had been revoked (parties didn’t provide evidence) and judge instructed jury that they must draw that conclusion themselves – was he allowed to take judicial notice of that the license was expired?
· FR 201(d): timing

· The court may take judicial notice at any stage of the proceeding

· Procedure of 201
· (c): court may take judicial notice on it’s own but it’s not mandatory for it to do so regardless of the fact

· ^CEC 451 requires the court to take judicial notice of certain facts of general knowledge which are universally known (ie: FR 201(b)(1); FR 201(b)(2) isn’t required to be judicially noticed even if it’s present)

· (f) in a civil case the judge must instruct the jury to accept the noticed fact as conclusive; in a criminal case the court must instruct the jury they may or may not accept the noticed fact as conclusive

· ^CEC 457: doesn’t give the jury this type of leeway and requires the jury to accept the fact in both a civ and crim case
· HYPOS

· HYPO: D robs a convenience store and P wants the judge to take judicial notice of a calendar that D robbed it on a Wednesday, is this ok? – Yes, under 201(b)(2) a calendar can’t reasonably be questions
· Cont HYPO: what if D objects? – then it should be sustained b/c of 201(f) since it’s a criminal case
· HYPO: Can an AC take judicial notice of a fact that one of the practices forgot to mention at trial? – yes, the court can take judicial notice at any time of the proceedings
· HYPO: can judges take judicial notice of a city’s municipal code? – likely not b/c these codes can be outdated
· HYPO: P asks court to take judicial notice of a breathalyzer technology accuracys, is that appropriate? Yes, this is a well-established technology and we shouldn’t question every aspect of how it works
· HYPO: can a judge take judicial notice of the fact that a large puddle often forms at the accident site and the judge personally knows it’s true? – No, have to fit w/in either 201(b)(1) or (2), could take notice if it’s generally known w/in the jx
· HYPO: court decides to make it’s own parent/child privilege, what would happen with an objection? – would be overruled b/c judges are allowed to decide laws based on legislative facts (201(a))
· HYPO: manslaughter case from car crash. D was driving westbound in the morning and claims the sun was in his eyes at 7am, can the trial judge take judicial notice of the fact that the sun rises in the east? – Yes, 201(b)(1) states that the jx should know the sun rises in the east; CEC 451 applies as well
· Cont HYPO: is the court required to take judicial notice? – for FR it’s up to the judges discretion; CEC the judge MUST instruct the jury of the general fact
· Cont HYPO: should the court instruct the jury that is must or may accept as fact that the sun arises in the east? – FR 201(f) instruct the jury they may or may not accept the fact; CEC 457 jury must accept the matter as fact
Relevance
· Relevance FR 402

· Relevant evidence is admissible (so long as exception doesn’t apply) and irrelevant evidence isn’t admissible

· FR 401

· Evidence is relevant if…

· (a) it has any tendency to make a fact more or less probable than it would be. w/o the evidence; and

· ^Main question: does this fact move the pendulum just a smidge? – then it’s be relevant b/c the probabilities have changed (a brick isn’t a wall but the case is built brick by brick and each brick must just be relevant; doesn’t need to prove guilty on its own)

· (b) the fact is of consequence in determining the action

· ^of consequence facts: look to the elements of the crime and whether these facts would prove them or not

· State v. Jaeger: murder case and the TC didn’t admit into evidence that the girlfriend attempted suicide as a teen – court overrules b/c it was relevant evidence that should’ve been admitted since it makes it more likely she would commit suicide instead of being murdered

· ^probative value factors on how relevant this suicide attempt is would be: how recent it occurred, circumstances surrounding the attempt like if it was a brutal attempt

· Relevant equation

· Evidence (“E”) ------ > Inference (“I”) or Assumption (“A”) ------ > Fact (“F”)

· Anytime we ask if evidence is relevant we make some general assumption about the universe (ie: if there’s smoke there’s fire)

· ^you don’t get smoke out of nowhere so there’s an assumption there’s fire

· Factors that have a bearing on a witness’ testimony are: their honesty, how much of the events they saw, strength of their memory

· ^judges will assume witnesses are credible and then ask if the testimony is relevant

· Feaster v. U.S: D couldn’t get a witness who testified at the grand jury to testify at trial but TC bars grand jury transcript saying it lacks probative value – court reversed and says transcript should’ve been admitted b/c judges don’t decide on witness’ credibility but rather just assume credibility

· Probative value:

· A matter of degree, how much evidence swings the pendulum (ie: how strong of an inference can be made from the evidence)

· ^function of 2 things/factors

· 1) logical inference made (inferences are logical if they’re supported by acceptable generalizations)

· 2) need for the evidence (ie: if the D doesn’t have a lot of evidence maybe they need this to disprove the Ps evidence)

· How do judges decide on probative value:

· Must look at whether the evidence is relevant for the party trying to admit it (doesn’t matter if it’s relevant for the other side too)

· Evidence to a witness’ credibility:

· Always relevant; so is background info like name and address b/c it paints a picture in the juries mind of credibility

· CEC 210 Relevance exception

· If a fact isn’t in dispute then it’s irrelevant (not in dispute means both parties agree to it and therefore the jury will just assume it’s true)
· ^FR don’t have this sort of discretion (judge in CA will just tell the jury to assume the fact)
· Cal Constitution art 1 28(f)(2):

· In a criminal proceeding if evidence is relevant then it’s admissible 

· ^exceptions: privilege, hearsay, courts discretion

· *Just for CA crim: If you’re in a criminal case all relevant evidence is admissible even though they might be objectionable in other rules (7 exceptions to all relevant evidence being admissible in CA criminal cases) – exceptions swallow the rule practically
· 1) federal rules
· 2) hearsay law

· 3) privileges

· 4) character evidence on victim in sexual assault

· 5) limits on character evidence to prove Ds character

· 6) Best evidence rule
· 7) evidence code section 352
· FR 106 Completeness rule

· Remainder of or related writings or recorded statements

· ^rule that allows a party to offer any other part or other writing or recording to provide context to the writing/recording the adverse party is admitting

· Ex: D can admit entire transcript he wrote to give context if P admits part of the transcript

· *CEEC 356: broader rule where entire conversations can be brought in to provide context (rather than just recordings or writings)

· HYPOS

· HYPO: breach case. D claims he never entered into a K b/c when he said “I accept the offer” he was joking, is the fact the he was joking relevant? – No, b/c it’s not 401(b) of consequence to the case since all that matters is what the reasonable person would think
· HYPO: D is being prosecuted for theft and a witness wants to testify that he saw D running right after the purse was stolen, is this relevant? – Yes, this is relevant b/c the running makes it more probable that D committed the crime (make a generalization that when people steal things they tend to run away)
· Cont HYPO: what if there’s other reasonable explanations for why the D ran away (ie: he just wanted to get away from the robber) does that mean his running is irrelevant? – No, the one explanation that he’s the robber that’s running is still present
· Cont HYPO: what if D has 20 different explanations for running? – it’d still be relevant
· HYPO: victim is shot and tries to call a witness who will say the D was looking at the victim and reached into his pocket prior to the victim being shot, is this testimony relevant? – yes, b/c an inference can be made that when someone pulls something out of their pocket right before shooting, assumption is the handgun could fit in the pocket
· HYPO: testimony that a week before the shooting the D was denied by P on a date, is this relevant? – yes b/c it shows a motive, assumption about human psychology is that people get upset after being denied
· HYPO: victim dies and insurance co claims that the victim committed suicide, tries to bring in evidence that the victim called her friend a week before and apologized about a long time fued, is this relevant? – yes, b/c the call makes it more likely that the victim was tying up loose ends before taking her own life
· Cont HYPO: would it be relevant that the victim was an atheist and therefore was inclined to kill herself? – yes, maybe if you don’t believe in an afterlife it makes you more likely to live the life to the fullest (could go both ways though)
· HYPO: dispute over which mother is the correct one, evidence is brought in that a doctor said he’d cut the baby in half to give a half to both mothers and mother 1 said no but mother 2 said do it, is this relevant? – yes, more consistent w/maternal behavior to give baby up than to kill it
· Cont HYPO: what if mother 2 was in tears at the proposition but said go ahead and split the baby, is this relevant that mother 2 was the real mother? – yes, b/c maybe the mother 2 would rather not have a baby than have it grow up in a different culture (need to consider cultural values when determining assumptions)
· HYPO: fight b/w D and P, D claims self-defense and tries to bring in evidence that P said “I’m going to kill D” even though D didn’t hear it, is this relevant? – yes, b/c it could show Ps behavior was violent; wouldn’t be relevant to show D was in fear of P b/c D didn’t hear the threat
· HYPO: murder trial. D says she fought P b/c zed told D that P wanted to kill her, even though Zedd was lying is this relevant? – yes, it still affected the mental state of D
· HYPO: robbery trial. P called in witness that says she saw D rob the store and D wants to bring in evidence that witness has bad eyesight, is this relevant? – yes, b/c evidence to a witness’ credibility is always relevant
· HYPO: probative evidence strength; 1) baby is black and blue in the morning 2) the witness sees the D strike the baby; which is higher probative value? – (2) b/c it’s direct testimony while there’s other things that could’ve happened in (1)
· HYPO: what if 1 witness says the light was red but 20 say the light was green? – 1 witness should still be admitted b/c jury decides credibility
· HYPO: negligent action. D admits to the negligence, but P still wants to bring in witnesses testifying to Ds negligence is this relevant? – yes in FR but no in CEC b/c it’s not in dispute so we’ll just assume
· Cont HYPO: how could evidence make a non-disputed fact more probable? – it could provide a story value
Prejudice
· FR 403 Prejudice

· Exclude relevant evidence for prejudice, confusion, waste of times or other reasons

· ^term of art is unfair prejudice
· Question to ask: Does the prejudice of this evidence substantially outweigh its probative value?

· Prejudice in legal terms

· Simply means “it hurts one of the parties”

· ^no point to offer evidence unless it hurts the other side (ie: is prejudicial)

· ^is only inadmissible if it is unfairly prejudicial

· What makes evidence unfairly prejudicial

· 1) might move the jury to engage in illogical conclusions (ie: use emotion rather than logic – like gory photos of the severed head of the victim)
· 2) one item of evidence is relevant to prove more than one form of consequence but inadmissible for one consequence and admissible for the other
· ^jury might misuse the evidence for an improper purpose and thus it’s unfairly prejudicial
· Story value evidence:

· Sometimes evidence goes to the “story value” of the fact and can be important b/c the jury gets more by hearing the full impressions of the witness’ rather than a sterile stipulation

· Old Chief v. United States: D wants to stipulate to a crime that he previously committed but P refuses to agree to it and tries to bring in evidence of the crime – court says P should’ve accepted Ds stipulation and the evidence put unjust prejudice on D

· ^story value evidence didn’t apply in this case b/c of unfair prejudice and the evidence lacked probable value beyond stipulation; the felony record was merely a status determination so no further narrative was needed

· Probabilistic evidence:
· Def: probabilistic evidence is like DNA (ie: 1 in 1 billion chance this is Ds blood)

· ^relevance is a matter of affecting the probability of facts

· Problem: this evidence is very persuasive to jurors but might have a lot of problems like database size, independent variables ect…

· Product rule:

· Problem: variables aren’t always independent and they may not be backed by data but instead just made up by the prosecutor
· Elements of product rule:

· 1) probabilities are backed by data

· 2) independent variables,  one doesn’t depend on the other

· HYPOS

· HYPO: murder trial. P tries to bring in color photos but D wants black and white ones, what gets admitted? – judge will typically let in the colored one b/c the probative value isn’t substantially outweighed by the unfair prejudice
· HYPO: D admits to being a robber but claims she was under duress to rob the bank by the other robbers, D offers to stipulate on her robbery but P refuses how should the judge rule? – the stipulation doesn’t need to be accepted b/c there is a story value beyond the basic facts that D participated in the robber (ie: did D look like she was enjoying herself)
· HYPO: prosecutor says to expert, 1/10 people have a beard, 1/50 have blue hair, 1/100 are white, so the expert says it’s a 1/1000 chance all of these features are together on the murderer, is this allowed? – No, conflicts with the product rule which states that if you have a unique characteristic then you can’t just multiply all of those probabilities together
· HYPO:  assume D finds 2 couples w/the same characteristics, does that mean the probability is 1 in 2 so therefore not guilty b/c not over a reasonable doubt? – No, probability of guilt is a function of all the evidence not just physical appearance

· HYPO: rape case. Victim can only remember the raper was a Hispanic male, blood was taken from a Hispanic male and connected w/other characteristics described to thee state that his physical appearance matched her description 1/700,000, what should the D  argue? – the database isn’t limited just to Hispanics and the variables may not be independent, the database is also very small and may not be reliable
· HYPO: prosecution for felon w/firearm. D wants to stipulate that he has a felony conviction but disagrees that he currently has a firearm. P offers evidence of a certified copy of Ds judgment for conviction for carrying a firearm onto an. Airplane which  is a felony,  is this relevant under the FR and CEC? FR yes but. CEC no b/c it’s not under dispute since it’s stipulated to so could only say he has a felony conviction
Preliminary Question of Fact
· FR 104 (tells you how to figure out if certain facts are present)

· Preliminary questions of facts: facts that must be proven to admit evidence

· ^not a rule of admissibility of evidence but rather tells you how to apply the other rules and determine admissibility (it’s the operating system for the rules of evidence)

· Works by saying the presence of certain facts will make X evidence admissible

· ^the presence of preliminary facts is determined by the judge

· ^policy: judge decides preliminary facts b/c they might be inadmissible and juries shouldn’t be told all of them. b/c of unjust prejudice

· FR 104(a) (preponderance of the evidence)
· The court decides any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible. In doing so the court isn’t bound by any evidence rules except those on privilege

· ^can look at inadmissible evidence to determine

· ^CEC 403 is the same but judges can only consider admissible evidence in determining if a preliminary fact is present

· FR 104(b) (sufficient to support a finding) (*called conditional relevancy)
· When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact doesn’t exist. The court may admit the proposed evidence on the condition the proof be introduced later

· ^gives jury greater role in hearing the evidence b/c the burden for the judge is lower than reasonable doubt

· **104(b) only allows judges to consider would be admissible evidence (differs from  104(a) in this respect)

· ^CEC 405 is the same 

· Test for deciding whether 104(a) or (b) applies to determine preliminary fact (both are judge determined)

· If that fact is not established, would the evidence still be relevant?

· ^if yes: use 104(a);  If no: use 104(b)

· FR 104(c)

· Hearings on the admissibility of confessions must be heard outside the presence of a jury

· HYPOS

· HYPO: murder case. Cop testifies that he saw a machete in Ds closet, what would make this evidence relevant? – the victim must’ve been hacked or cut (not poisoned or thrown out of a building)
· HYPO: witness wants to testify that at a murder that someone else said “OMG K killed A,” should the judge tell the jury on whether they should accept evidence if the person yelling was  excited but  if not then  disregard the evidence? – No, can’t be confident the jury would be able to disregard this type of evidence
· HYPO: statement “OMG K shot J” would this statement be relevant if not said with emotion? – yes, so use 104(a)
· HYPO: murder case. Cop testifies he saw a machete in Ds garage, court can admit the testimony on the condition that the P later shows that the body was hacked up by something like a machete

· Cont HYPO: what if P never shows that a hacking occurred but instead just that the victim was poisoned? – then the judge would tell the jury the machete evidence was irrelevant but we can feel confident they. Will b/c it’s logically irrelevant
· Cont HYPO: if you can’t show the victim was hacked to death by a machete is it still relevant that the D owns a machete? -  No, so use 104(b)
· HYPO: Break of K. P claims. D said “I accept your offer” D claims she never had a conversation w/P and objects, how should the court rule? – allow in evidence b/c 104(b) allows for conditional relevancy and if the P doesn’t bring in evidence that D was on the telephone line w/him then testimony about that convo could be deemed irrelevant and you could tell the jury to disregard it (this is sufficient to support a finding b/c the 2 are just arguing and it’s a 50/50 determination)
· HYPO: girl yells “someone just stole your wallet!” and this would be admissible if the witness’ statement described or explained the event while she was perceiving it or immediately after she perceived it, what is the preliminary fact to be decided? – timing of the statement, but court can look at any types of inadmissible/admissible evidence b/c this is a 104(a) determination since the statement is still relevant even if not true
· HYPO: negligent action. Collision in the dark and P walks over to Ds car and either D or the passenger says “IDK what happened I was asleep at the wheel” what’s the preliminary fact?  - whether D was the speaker, b/c the only way it’d be not hearsay and thus admissible, it’d be irrelevant if the passenger had said it but this falls under 104(b) conditional relevancy
· Cont HYPO: assume the voice from the car said,  “IDK what happened,  the windshield was all  fogged up” what is the preliminary fact? – that D said it; would the statement still be relevant if we can’t prove D said it? – Yes b/c neither the passenger nor D could’ve seen out of the car so 104(a) applies
· HYPO: murder case. D admits she confessed to the murder but did so under duress, how should the court determine the voluntariness of her confession? – 104(c) states that hearings on the admissibility of confessions must be heard outside the presence of the jury and this voluntariness determination must be made by  the court under 104(a)
· HYPO: car crash PI case. P offers testimony of a witness who heard D say “I ran the red light” and D will deny that statement. The evidence will be hearsay unless said by D so is the identity of the speaker a preliminary fact to be decided under 104(a) or (b)?  - 104(b) b/c it’s irrelevant if D didn’t say it; CEC 403 would be the same analysis
· Cont. HYPO: P offers witness testimony who says she heard a bystander at the accident yell “That Chevy just ran the red light! I’m so excited” This is inadmissible hearsay unless it was truly spoken in excitement. Is the emotional state of the bystander a fact to be decided under 104(a) or (b)? – 104(a) b/c the evidence would still be relevant even if we can’t show the speaker was excited, therefore the. Judge must determine by a preponderance of the evidence that the speaker was excited (use CEC 405 here as well but can only look at admissible evidence)
Hearsay
· Hearsay

· Hardest part to figure out when evidence is or is not hearsay (that’s the threshold issue)

· FR 802 Hearsay

· Rule: Hearsay is NOT admissible; unless the following say otherwise:
· 1) federal statute

· 2) these rules or

· 3) other rules prescribed by the supreme court

· (CA just states the “Law” and thus gives the opportunity for common law to make hearsay exceptions)

· 801(c) Def of hearsay

· (1) a statement that the declarant doesn’t make while testifying at the current trial or hearing;

· (2) a party offers in evidence to prove the truth of the matter asserted in the statement

· ^toughest def to understand

· Shorter version: Hearsay must be 1) statement 2) made by a declarant 3) not made while testifying at the current trial or hearing and 4) being offered by a party to prove the truth of the matter being asserted

· We only care if hearsay is offered to prove the truth of the matter asserted b/c that would mislead the jury if the speaker was lying or mistaken; wouldn’t matter if we aren’t trying to prove that fact though

· Concept of hearsay:

· Event --- > (perceived by declarant) (informs trier of fact); Declarant makes statement ---> (perceived by witness); witness testifies --- > (informs trier of fact)

· Problems w/witness testimony

· Memory issues, could be lying, might be unreliable, could mislead trier of fact

· ^solution to problems: jury can size up the demeaner of witnesses, could be tried on perjury, cross examination to test their perception/cincerity

· Also a witness hearing the hearsay of a declarant kind of means that witness doesn’t have personal knowledge of the event that the declarant is speaking on

· Hearsay declarant: someone at the event who says something and the witness hears or reads it
· ^all of the same things could go wrong for the person speaking the hearsay (ie: perception issues, lier ect..) – no safeguards to check the hearsay declarants speech 

· ^exception: when the witness says “this is what I heard” the court has safeguards in place to check them about what they actually heard

· Reliability problems will be present when we’re using the hearsay declarants statement to prove the facts of the statement are true

· Hearsay declarant can be the in court witness and his evidence can still be hearsay (ie: doctor can’t bring in their medical report to court to prove the Ps sickness b/c we can’t cross examine that report

· 3 steps to use during a hearsay question to determine if it’s hearsay:

· 1) find the out of court statement from the facts listed; it’s often in “quotes” b/c it’s a statement

· 2) ask what is it offered to prove?

· ^often the questions will tell you (ie: this is offered to prove X)

· ^If it doesn’t tell you that then ask yourself “which party is offering the evidence” and “how is the evidence relevant to that parties case” (then you’ll know what it’s offered to prove b/c it must be something relevant

· 3) ask “if the out of court speaker was lying or mistaken, would the jury be misled?”

· ^if yes. = hearsay; if no. = not hearsay
· Statement

· Def: an assertion (means something intended to communicate or to be an assertion)

· ^most of what people say are assertions: (ie; isn’t the  weather beautiful today? – assertions don’t only have to be declarative statements they can also be in the form of questions or commands

· Writings and non-verbal communications can be statements:

· Statements can also be non-verbal conduct if they’re intended to be assertions (ie: nodding your head to a question)

· ^must tell by context that the nonverbal communication is meant to be assertive
· Person must make a statement

· ^animals and machines can’t create hearsay

· Things that aren’t hearsay: Exemptions to hearsay
· Hearsay flow chart:

· Hearsay? – 801(d) exemption applies? – if yes = not hearsay; if no…

· 801(c) hearsay under basic definition? – if no = not hearsay; if yes…

· Is there an exception? – if yes = not hearsay; if no = hearsay

· 1) Effect on the listener:

· Out of court evidence offered to prove an effect on the listener (not hearsay b/c it’s not offered to prove the truth of the statement)

· Ie: evidence shown to prove state of mind (must be circumstantial on the listeners state of mind)
· Ex: “that guy is a thief!” – could be used to prove the speaker hated that guy but not used to prove the guy is an actual thief
· Ex: newspaper articles can put people on notice of things

· 2) Prior inconsistent statement:

· Evidence goes to 2 facts; one fact is hearsay and the other isn’t

· ^can be used to prove either admissible or inadmissible evidence though so the judge will have to give a limited instruction to the jury on how to use it

· Relevant just to show that the statement was made and therefore the witness isn’t credible

· HYPOS

· HYPO: if the witness and the declarant are the same person, is it hearsay if we ask “what did you say at this event?” – still can raise a hearsay problem b/c there’s still reliability concerns since the witness couldn’t be cross-examined when he made the declaration
· HYPO: Can a judge admit hearsay if its probative value is greater than its unjust prejudice? – no, court can’t admit hearsay FR 403 only allows courts to have discretion to deny evidence, doesn’t allow them to admit otherwise inadmissible evidence
· HYPO: if a witness points to a person in the line up is that a statement? – yes, it’s meant to be assertive 
· Cont HYPO: what if the witness does the same motion to press the elevator button? – wouldn’t be a statement b/c not asserting anything
· HYPO: can testimony at a prior trial be heasay? – yes, b/c can’t be cross-examined at the current trial
· HYPO: what if evidence is brought in to prove a murder that a bloodhound pointed at the D, is this hearsay? – no b/c only people can make statements (might be other objections though)
· HYPO: to prove that the surf is up, evidence is shown that surfers ran towards the beach, is this a statement? – no, they’re not asserting anything
· HYPO: to prove an officer just entered the barracks, evidence is offered that the lead officer loudly yelled “atten-hut!” is this a statement? – yes, b/c the actors conduct is intended to assert that he entered the barracks
· HYPO: to prove the defendant courtroom so it’s not hearsay

· HYPO:  during tiral a spectator in the gallery stands up and yells “Denise is a murderer” is this covered by the hearsay rule? – no, even though they’re in the court it doesn’t matter b/c the spectator isn’t testifying
· HYPO: is what’s said in a deposition hearsay? – yes, b/c it’s a statement that wasn’t made at the trial or hearing
· Cont HYPO: what if the in court witness is asked to. Quote herself at when she took the depo? – would still be hearsay b/c it doesn’t matter if the declarant is the same person as the court witness
· HYPO: D is convicted of arson and witness testified D “burned his plant” but D wins on appeal, at the new trial the witness is dead so would his previous testimony be hearsay? – yes, b/c it’s not brought in the current trial
· HYPO: murder case, D offers evidence that another person confessed to the crime, is this hearsay? – yes, b/c “I killed the victim” would be offered to prove that fact
· Cont HYPO: what if the other person just said “I hate the victim”? – this would still be hearsay b/c the chain  of inferences make it relevant since someone who hates the victim is more likely to kill him (could help prove a motive)
· HYPO: To prove P was injured, evidence is offered to show that P was on curb crying after the crash, is this hearsay? – no, it’s not assertive conduct
· Cont HYPO: what if when asked if he was hurt, P grabbed his leg and moaned? – this would be an intention to assert he’s injured and thus hearsay
Exemptions to Hearsay

· Situations we can assume not hearsay:

· 1) words of independent legal significance (ie: “I accept the K”)

· Magic phrases which go around hearsay rule

· ^ex: statement = event; b/c the statement/occurrence is the element of a tort or law (not evidence that the element is present but rather the element itself)

· Policy: if the out of court speaker was lying or joking it wouldn’t matter b/c all that matters is the words that were spoken

· *Also words of conveyance are of independent legal significance

· 2) Value of evidence derives from the fact that the words were spoken, not the truth of the matter asserted
· 3) words offered to show effect on the listener instead of proving the truth of the matter asserted
· 4) words aren’t assertive or are assertive of something other than what they’re offered to prove

· Layered Hearsay:

· Sometimes inner quotes can be admissible but outer quotes about the inner ones aren’t

· Ie: if any one layer of an out of court statement is hearsay than the extra layers aren’t admissible either

· (ie: inner layer is a quote about libel = admissibe; but outer layer is a quote about that quote = inadmissible hearsay

· Each layer will be admissible if each one has exceptions to it

· HYPOS

· HYPO: murder case. Evidence is offered to prove victim attacked D first by saying the victim said “I want to kill D” before the fight, is this hearsay? – yes, b/c it’s by a person out of court and is relevant, and would impede the jury if the speaker was lying
· Cont HYPO:  suppose D admits he was the one who hit first but did so b/c he was afraid the victim was going to kill him and the D heard that, is the victims statement hearsay? – no, b/c it’s being used to prove that D had a reason to attack the victim first in self-defense (isn’t offered to prove that the victim was actually wanting to kill D)
· Witness says the light was green for P, to prove the light was red D offers evidence at the scene of the accident that the witness said “the light was red” is this hearsay? – yes, b/c it’s offered to prove the facts stated
· Cont HYPO: what if D uses the witnesses prior statement to impeach the witness by demonstrating that she’s inconsistent? – this wouldn’t be hearsay b/c the statement is offered only to show inconsistency, not to prove the truth of what the witness earlier said
· HYPO: to prove witness is insane evidence is offered that she said “I am elvis” is this hearsay? – no, b/c it’s used to prove that she believes she’s elvis and thus is insane, not that she’s actually elvis
· Cont HYPO: what if the witness had said “I believe I’m elvis”? – that would be hearsay b/c it’s used to prove what she believes is insase
· HYPO: murder case. To prove D was acting in the heat of passion the D wants to bring in evidence that before. He killed the victim Ds friend yelled out “Victim attacked me!!” is this hearsay? – no, b/c this would be used to prove he was acting in the heat of passion not to prove that the victim actually attacked Ds friend (meant to prove an emotional reaction of the D)
· Cont HYPO: same statement but now victim survived and is being convicted of sexual assault against Ds friend, is it hearsay now? – yes b/c it’s offered to prove the truth of the matter asserted
· HYPO: bank robbery. Girlfriend says to D “I have B/O/ but I’ve never robbed a bank” can the P admit this evidence? – no, b/c the second half of the girlfriends statement read in context contains an assertion that D robbed a bank
· HYPO: murder case. Declarant was chocking the D and yelling “Killer!” at him while the while the victim was dead on the floor, is this hearsay? – yes b/c it’d be offered to prove that D was the killer
· Cont HYPO:  what if the declarant was yelling “you rat!!”? – would still be hearsay b/c the P would use this statement to prove that the D is scummy b/c he just killed the victim
· HYPO: breach of K. P offers evidence that after receiving Ds offer P said “I accept your offer!!” is this hearsay? – no this phrase is of independent legal significance and thus not hearsay b/c the words aren’t evidence of accepting an offer but instead an acceptance of the offer (if the out of court speaker was lying, joking, or whatever it wouldn’t matter b/c all that matters is the words spoken)
· Cont HYPO: P now says “I accepted your offer last week, where are my widgets?!” is this hearsay? – yes, b/c it’s not of independent legal significance and therefore it’s used to prove and acceptance, not the acceptance itself
· HYPO: libel action for falsely publishing an article that P was a child molestor, to prove the libel P offeres into evidence a copy of the newspaper article, is this hearsay? – no, the article is libel itself and therefore the newspaper itself is a tort and can be admitted
· Cont HYPO: zed told P “a newspaper states you’re a child molestor” is this hearsay? – yes, b/c a quote of this libel is merely evidence of the tort and not the tort itself thus it’s a quote from an out of court declarant and it’s hearsay
· HYPO: to prove a board of directors approved a resolution thye want to bring in evidence that each director said “aye” in favor of it, is this hearsay? – no b/c it has independent legal significance
· HYPO: adverse possession case. Fence said “private property stay off” is this hearsay? – no b/c it’s an element of adverse possession

· HYPO: dispute over ownership of a bracelet, prior owner told P “here is your b-day gift” is this hearsay? – no, when someone is transferring personal property and says something like I’m selling or loaning/gifting this to you then it has independent legal significance con
· HYPO: to prove deceased was alive right after a car crash, the deceased told a cop “I haven’t kicked the bucket yet” is this hearsay? – no, b/c it’s simply used to prove he was still alive b/c he was making sound (could’ve even said “I’m dead” and it still would’ve worked)
· Cont HYPO: what if deceased wife had said “the cop told me that the deceased was still alive” – this is hearsay b/c it’s a second layer of the cake
· HYPO: to prove Zed spoke Spanish, evidence is offered that the witness overheard Zed say “soy muy guapo” is this hearsay? – no, the mere making of the statement makes it significant b/c it simply is offered to prove Zed can speak Spanish
· Cont HYPO: what if the statement was “Hablo espanol”? 0 that’d be relevant to prove Zed can speak Spanish both b/c it was in Spanish and that’s what “hablo espanol” means so a limiting instruction would be necessary
· HYPO: negligence action for slip and fall, to prove ketchup spill was present P brings in witness that said 15 min before P fell the witness told the manager “there’s ketchup on the floor” is this hearsay? – yes if it’s used to prove there was ketchup
· Cont HYPO: what if the statement is only used to prove that D was on notice that there was ketchup on the floor? – not hearsay b/c it proves an element of slip and fall since the effect on Ds mindset is an element of the tort
· Cont HYPO: what if D asks the court to exclude evidence b/c the risk of misuse is too great? – since the evidence could prove 2 facts and one of the fact is inadmissible hearsay the court will tell the jury to use the evidence for a limited purpose
· Cont HYPO: while waiting for medical care the witness tells the P “I told the manager there was ketchup” – this is hearsay b/c it’s a second layer to the actual statement
· HYPO: Murder case. Detective is interrogating the suspect who says “I don’t remember anything about the guy that was poisoned!” and the detective says “I didn’t tell you he was poisoned” – the making of this statement was evidence that the speaker knew of the poisen so not hearsay b/c it proves speakers mindset
· HYPO: action for interference w/a K. P is claiming D falsely said P was going in to bankruptcy and wants Zed to testify that he said “I’m switching b/c your future is uncertain” is this hearsay? – no b/c it’s offered to prove Zed’s mindset that he believed P was going into bankruptcy and therefore it’s merely circumstantial evidence of that Zed’s mindset was affected by Ds statement
· Cont HYPO: what if Zed said “I’m afraid you’re about to go bankrupt” – this is direct evidence and therefore hearsay b/c P is trying to prove the state of mind and Zed is exclaiming his state of mind 
· HYPO:  will case. P wants to overthrow the will by saying D put Zed under undue influence, evidence is offered that Zed said “boy D really knows how to take care of an old man” is this hearsay? – no b/c it’s circumstantial evidence of Zed’s mindset w/o directly stating it
· Cont HYPO: D tries to say he didn’t use undue influence, calls witness to testify that Zedd said “I’ve never talked to D about this but I’ve changed my will and am leaving it all to him” is this hearsay? – yes b/c it’s direct evidence
· Cont HYPO: can P bring in evidence that Zedd told P “you’ve stolen from me for years!” – yes b/c it’s not offered to actually prove P stole from Zed but rather that Zed thought this
· HYPO: suit by P against insurance co that wouldn’t pay deceased estate b/c they thought he committed suicide, P wanted to bring in evidence that a witness heard from the deceased right before he died that “I’m so happy rn” – not hearsay b/c it just shows the deceased mindset – I think this should be inadmissible
· HYPO: ship lost at sea and insurance co says they aren’t liable b/c their policy doesn’t cover ships that take off in poor weather, evidence is presented that before taking off the captain thoroughly inspected the ship for it’s strength in possible bad weather is this hearsay? – no the captain isn’t asserting anything
· HYPO: to prove a hurricane was expected to hit a town evidence is offered that the citizens boarded up their homes and businesses is this hearsay? – no b/c the citizens weren’t asserting anything
· Cont HYPO: what about evidence that the town’s police activiated a warning siren? – yes the activation of the siren was an assertaion that a hurricane was coming
· HYPO: to prove a person had a contagious disease evidence is offered that the doctor placed her in an isolation room, is this hearsay? – no b/c the Doctor wasn’t asserting she was contagious but rather just to protect others from her
· HYPO: bank robbery case, to prove Zed robbed the bank D offers evidence that right after the robbery Zed bought a $25k car, is this hearsay? – no b/c it’s not asserting anything 
· Cont HYPO: to prove D robbed the bank, P offers evidence that when the police tried to question D after the robber D ran away, is this hearsay? – no b/c he wasn’t asserting that he robbed the bank he was just running
· HYPO: civil action for car crash; to prove D had defective breaks evidence is brought in that a day before the crash a mechanic told a witness “these breaks are shot” is this lack of personal knowledge or hearsay? – witness has PK b/c he perceived the out of court statement however it’s still hearsay if this statement is offered to prove it’s contents
· Cont HYPO: D brings in some evidence to prove P had notice of the defective brakes – evidence won’t be hearsay then b/c it’s used to prove the Ps mindset and the witness has PK of the statement so this evidence is admissible
· Cont HYPO: witness testifies “Ps brakes were shot” what objection applies here? – witness only has PK of what the mechanic said, not the actual condition of the brakes so witness can only testify that “mechanic said the brakes were shot” and that’d still be hearsay if used to prove the brakes were shot
· HYPO: bank robbery, Zed says a tall blonde man robbed the bank, the D was a tall blonde man, is this hearsay? – yes b/c it’s only relevant if offered to prove what’s being asserted
· HYPO: assume there was a trial before that and Zed testified that he saw a tall blonde man robb the bank, now at the current trial a witness wants to say she was at the previous trial and heard Zed say that, is this ok? – no it’s hearsay b/c it’s not given at this current trial
· Cont HYPO: what if the court reporter at first trial wants to read a transcript of what Zed said? – hearsay on both levels
· Cont HYPO: what if the P brings in a teller to say she told the police after the robbery “it was a tall blonde man that robbed the bank” – this is hearsay b/c it’s an out of court statement and it doesn’t matter if the witness is also the declarant
· Cont HYPO: P calls investigator to testify that he believed the prints on the $$ were the Ds? – this belief is irrelevant, all we care about is whether the fingerprints were on the $$ or not
· Cont HYPO: investigator said outside the court to the police that the prints on the $$ matched the Ds, can this evidence be brought in to show there was reasonable cause to arrest D? – yes b/c it shows the state of mind of the police was reasonable to arrest D
· HYPO: car crash case, P calls witness, a bystander who observed the accident, to testify that she approached the deceased car and he was moaning incomprehensibly – this isn’t’ hearsay b/c the moaning isn’t an assertion but rather is just relevant to show the deceased was alive after the accident
· Cont HYPO: what if the bystander told a witness that the deceadent was moaning after the crash? – this is a dual level of hearsay and therefore the witness’ testimony is inadmisslbe b/c the bystander wasn’t testifying at trial
· HYPO: murder case. To prove Ds innocence, D offers a letter written by Zed, now deceased, that was a confession, is this hearsay? – yes b/c it’s an out of court assertion that the writer was guilty
· HYPO: to prove the light turned green a witness will testify that the 2nd driver in line honked his horn is this hearsay? – yes b/c a reasonable interpretation of the honking shows that the driver was intending to honk and therefore asserting for the person in front of him that the light was green
· HYPO: to prove it was raining, evidence was offered that people opened their umbrellas is this hearsay? – no b/c they aren’t asserting anything
· ^would be assertive if you asked a person “hey is it raining outside” and they pulled out their umbrella

· HYPO: to prove zed was in pain evidence is brought in that zed said “ouch” is this hearsay? – no it’s not assertive
· HYPO: If the judge thinks that hearsay evidence is highly reliable but it’s still hearsay must he exclude it? – yes; what about in CA? – CA hersay rule says “law” and therefore follows common law and thus hearsay may be admitted
· HYPO: burglary case. D’s alaby is that she never left her house the night of the crime and told her husband that night “I have a terrible stomach ache” – this is hearsay even though she’s not asserting she’s going to stay home she is asserting that she’s stick and thus it’s only relevant to prove the inference that she stayed home
· Cont HYPO: D is a sagitarious that reads her horoscope allowed and said “you should stay home tonight” – this isn’t hearsay b/c it’s used to prove the effect on the listener
· Cont HYPO: what if Zed told D what her horoscope was? – this still wouldn’t be hearsay b/c Zed’s comment still would have an effect on the listener
· Cont HYPO: what if Able is testifying and wants to say that Zed told Able about what Zed told D? – the last level would be hearsay b/c the fact you’re trying to prove is that D was told of her horoscope (in the previous 2 examples the fact was established by in court testimony)
· HYPO: shooting case. To prove shooting occurred at 4pm the P brings in witness to testify that she heard a loud bang and then looked at her watch and it said 4 – not hearsay b/c the watch is a machine not a person
· Cont HYPO: what if after the bang a colleague told the witness that it was 4pm? – this would be hearsay b/c it’s an assertion by a declarant
· HYPO: conversion action for stealing a dog, to prove the arangment was made, D brought in evidence that P said “I’ll pay $200 if you will care for my dog for a month” – this has legal significance on it’s own b/c it proves an offer so not hearsay
· Cont HYPO: what if evidence was P saying “we had a deal for board and care, not a sale!!” – this is hearsay b/c the words don’t form a K but are rather just evidence of not having a K
· HYPO: action to recover rent, rent was going to be a portion of the tenants crops, P wants to bring in evidence that when rent was due she told D “that corn over there is your rent” – this isn’t hearsay b/c it has independent legal significance since it’s words that are port of the act of conveying the corn
· HYPO: negligent entrustment action, D let Zed use her car and Zed hit D, to prove D knew of Zed’s poor driving skills P calls witness to testify that the week before the loan the witness told D “Zed’s the worst driver ever!” – not hearsay b/c this is an effect on the listener, gives notice to D
· Cont HYPO: evidence to be offered in is a newspaper article stating how bad of a driver Zed is – this isn’t hearsay b/c something as public as a newspaper could show that D had knowledge of Zeds bad driving

· Cont HYPO: witness to testify that Able told witness that Able had just told D that “Zed sucked at driving” – this is hearsay b/c to prove the statement is made you’ll need another out of court statement that is only relevant to prove D was on notice

· HYPO: to prove Gold is insane evidence is brought in that a witness saw Gold saw “I’m the king of the federal rules!” – this isn’t hearsay b/c we’re proving his mindset and not the actual matter of what he said
· ^would be hearsay if he said “I believe I’m the king”

· HYPO: discrimination case. Employer wants to bring in evidence that before P was fired he was demoted – not hearsay b/c not assertive
· HYPO: murder case. to prove D ran a murder-for-hire business P wants to bring in a wiretap that a customer said “I want my husband to disappear” – not hearsay b/c it just shows the customers state of mind that D ran the company
· HYPO: action for paternity, son at trial says “D is my father” what’s the objection? – lack of personal knowledge
· HYPO: car crash. Bystander says to witness “Did you see the chevy run the red light?” – this is still hearsay even though it’s a question b/c it’s still assertive
· HYPO: arson case D says crime was committed by someone else when police asked zed if D committed the crime zed said “it wasn’t a little birdy if you know what I mean” – this is hearsay when heard in context b/c it’s assertive and infers to say D committed the crime
· HYPO: car crash. To prove Ds car is crappy P offers evidence that an hour before the crash someone said “hey D your front tire sucks” – this is hearsay b/c the statement will be used to prove the car was in a bad condition
· Cont HYPO: assume zeds statement was made in Ds prescence and is offered to prove D was on notice – not hearsay b/c it’s just meant to prove the mindset of D

· HYPO: insider trading case, to prove Ds guilt an insider at Zed corp told D that the company was about to suffer a huge loss – this isn’t hearsay b/c it has independent legal significance to prove the elements of insider trading;  also shows D was on notice

· HYPO: theft case of a valuable coin, coin is very peculiar w/2 tails on it, housekeeper told reporter that she saw a coin with 2 tails on it,  D objects hearsay but P says this evidence is just to prove the housekeeper had knowledge of such a coin: F1 proves that a coin w/2 tails was in Ds home and is hearsay; F2 proves merely the housekeeper has knowledge of such a coin and isn’t hearsay but is rather relevant to show that if your housekeeper has knowledge of such a coin it connect it to D

· ^rule 403 objection for unfair prejudice would give the court discression to admit w/a limited instruction b/c the evidence isn’t substantially unfair prejudice vs it’s probative value

· HYPO: car crash, after the accident P received a letter from Zeed saying he saw the Ds car run a red light – this is hearsay
· Cont HYPO: prior to trial Zeds deposition was taken on what he saw, Zed dies before trial, can the depo be admitted? – no it’s hearsay b/c it’s not a statement made in the current trial and double hearsay b/c the court reporter is asserting that Zed made the statement
· HYPO: murder case. Ds a woman, witness of murdeer is called to testify D killed Zed, D wants to bring in evidence that prior to trial the witness told police “the killer was a man” – this isn’t hearsay b/c it’s just offered to show the statement was made and thus questions the witnesses credibility 
· ^if D offers the evidence to prove that the killer was a man, then it’d be hearsay

· HYPO: slander action. P claims D told an audience of senior citizens that P, a stockbroker,  had stolen $$ from elders, P wants an audience member from that group to testify about Ds statemetns – not hearsay b/c it’s words of independent legal significance

· Cont HYPO: zed is called to testify that after that meeting, witness told her that D claimed P had stolen $$ from the elderly – this is hearsay b/c it’s multiple out of court statements
Exceptions to hearsay: FR 801(d) Statements that are not hearsay

· If evidence falls into 801(d) then it’s not hearsay

· Exemptions aren’t hearsay while exceptions are hearsay but still admissible

· ^CA only has exceptions not exemptions

· FR 801(d)(2) An opposing party’s statement offered against the opposing party isn’t hearsay
· (called party admission in CA) means anything your client says can be used against them regardless if they knew litigation was going to ensue or not
· ^if a party makes an out of court statement and the other party wants to admit it then it’s not hearsay (ie: D makes out of court statement and P wants to admit it or visa versa is fine)

· ^policy: no need to care about a cross-examination b/c the person having their own statement admitted can simply go on the stand and say they were laying back then

· **Out of court statements don’t require personal knowledge; b/c lying parties out of court can just plead their stupidity in court (normally out of court declarants require PK)

· FR 801(d)(2)(b) Vicarious opposing party statements

· Def: someone other than the party made the statement but we’re going to attribute it to the party (similar to vicarious liability)

· ^Also called: adoptive opposing party statement

· Ex: statement is offered against the opposing party and is one that the party manifested that it is adopted or believed to be true

· ^ie: party does something that ratifies the statement (usually through conduct)

· Test for being an adoption of a statement:

· How would a reasonable/innocent person in the same situation react to the statement of the other person?

· ^ie: if a reasonable person would’ve spoken up then the opposing parties silence could be an adoption

· Preliminary fact analysis for an opposing parties adoption of anothers statement: - use 104(a)

· Look at whether the statement made would be relevant if the opposing party actually adopted it

· FR 801 (d)(2)(C)-(D)-(E)
· (C) statement was made by a person whom the party authorized to make a statement on the subject

· ^authorized statement rule; ie: marketing people that you’ve authorized to speak for you

· (D) statement made by the party’s agent or employee on a matter w/in the scope of that relationship while it existed

· ^ie: statement of any other person not directly authorized to speak for you but still was speaking w/in the scope of their relationship while it existed

· Doesn’t need to be the actual tortfeaser making the statement; could be any worker while in the scope of employment and just commenting on the event

· CEC 1224:

· If you have an employer who will be liable under respondeat emptor for an employee then the statements of the employee can be admitted against the employer as well

· ^therefore the hearsay exception scope is as broad as respondeat superior *must be the actual tortfeaser though, can’t be a different employee commenting on the event

·  (E) Statement was made by the parties co-conspirator and in furtherance of the conspiracy (3 elements)
· 1) must prove there was in fact a conspiracy 

· ^CEC 1223 timing element: CA allows statements that were made before the conspiracy was created to be admitted

· 2) only need to prove there was a conspiracy, don’t need to actually charge for a conspiracy
· 3) statement must be in furtherance of the conspiracy

· 104(a) applies to 801(d)(2)(C)-(D)-(E)

· These statements will be relevant so use 104(a); the only preliminary fact questions will be whether these 3rd party statements were adopted

· Judge will need something more that the statement itself to establish the preliminary fact (statements can be considered as well though)

· *CEC 1222: authorized admissions

· Standard for proving preliminary facts is “sufficient to support a finding” (CEC treats it like a 104(b) analysis)

· FR 801(d)(1)(A)(B)(C)

· Each subpart is about a situation where the out of court declarant is now an in court witness, subject to cross-examination, about a prior statement they made

· (A): prior inconsistent statements – talked about in chapter 6

· (B): prior consistent statements – talked about in chapter 6

· (C): identification statements of someone the declarant claims to have seen

· ^identifies a person as someone the declarant perceived earlier

· *declarant who identified the person must be at the trial for cross examination otherwise their identification isn’t admissible; but they don’t actually need to be cross-examined at trial just subject to it

· ^CEC 1238: same thing as FR 801(d)(1)(C) except the statement must be made at a time when the person the witness identifies is still fresh in their memory (FR 801(d)(1)(C) doesn’t have this requirement)

· HYPOS

· HYPO: car crash. P wants to admit that a week before the trial D told P “I was driving the car while sleeping – this falls under 801(d)(2) and is admissible as an exemption to hearsay b/c it’s a party admission
· Cont HYPO: D told P “I crossed the centerline after I fell asleep” D wants to bar this evidence for lack of PK – objection overruled b/c courts don’t require PK for a parties own out of court statements under 801(d)(2)
· Cont HYPO: what if D is going to plead, “P is lying! I have never said that!” – judge will decide if preliminary facts are pertinent to admissibility (rule 104)
· ^this would be a 104(b) relevancy question b/c someone other than D said it would be irrelevant

· Cont HYPO: D also told P “maybe someone slipped something into my drink b/c I didn’t have any warning that I might fall asleep” – this is hearsay b/c it’s offered to prove the truth of the statement and it’s offered by D not against him (doesn’t fall under 106 b/c not a writing); also lack of PK b/c D didn’t observe someone putting anything into his drink
· HYPO: physician brags at a party “I’m treating a superstar for insomnia” the superstar ends up dying by these meds and his kids want to bring in this statement as evidence – that works undere 801(d)(2) b/c it doesn’t matter whether the doctor knew there’d be a trail against him later or not
· HYPO: Irene says to husband “you should see the diamonds that Donald stole!” but Donald didn’t react to the statement other than smiling, is this an adoptive opposing party statement? – yes a reasonable person wouldn’t have smiled at that statement
· HYPO: cop investigates D and said his arms look like he was doing drugs and D says he just fell when working, Ds wife says “you bum, you got those marks from shooting up with your friends” and D hung his head, is this an adoption? – yes b/c a reasonable person would’ve said he was innocent or shook his head no
· HYPO: murder case. Friend of victim approached D in a bar after murder and said “you bitch! You killed my friend” and D just stayed silent and smirked, is this admissible? – yes the silence is indicative of D adopting the statement
· ^What if the statement wasn’t made in a bar but rather in a room in front of all of Ds gang members? – this is a closer call b/c a reasonable person in Ds position in front of his members may want credit for a murder even if not true
· HYPO:  bank robbery case. After the arreast a teller yelled at D “you’re the one who robbed me!” and D just stayed silent, and this was after he was read his miranda rights, how should we read his silence? – reasonable people would have stayed silent so the statement wasn’t adopted
· HYPO: slip and fall. Store denies there was a puddle on the floor, but shortly after Ps fall the stores produce manager said “sorry for not cleaning up the floor” is this hearsay? – no b/c 801(d)(2)(D) applies since the statement was made by an agent of D w/in the scope of his job and during the time the agent was working for D

· Cont HYPO; what if D says it never authorized the agent to make statements concerning accidents? – doesn’t matter for (D) would only matter for (C)
· ^what if the agent was immediately fired after this statement? – also wouldn’t matter b/c statement was made during his employement
· Cont HYPO: what if the agent had also said right after that “hey P you shouldn’t have been carrying so many groceries” is that covered by 801(d)(2)(D)? – no b/c it’s being offered by D in favor of D, not an opposing party – also 106 doesn’t work to add context since the evidence isn’t a writing or recording
· HYPO: negligent/respondeat superior case. Truck crashed into P and truck driver says “sorry didn’t realize the light was red don’t worry my company will pay for the damage” is that hearsay? – no 801(d)(2)(D) applies b/c agent said it w/in the scope of the relationship and while he was employed; the legal statement isn’t admissible though b/c it’s not w/in the scope of truck driving
· HYPO: breach case. Famous actor was lying about injury so he wouldn’t have to shoot w/D and the actors publicist said “D was feeling fine after his snowmobile accident” is this hearsay? – no it’s covered under 801(d)(2)(C) since the publicist is authorized to speak on the actors behalf
· HYPO: murder case. D denies any involvement, Zed told D at a bar “if you can get the Anthrax, I’ll take care of the delivery” is this hearsay? – yes b/c 801(d)(2)(E) doesn’t necessarily apply since we can’t tell whether this is a proposal to start a conspiracy or a statement made during the conspiracy (CA would admit though)
· Cont HYPO: what if D was only charged w/murder and not conspiracy? – 801(d)(2)(E) could still apply *only need to prove there was a conspiracy, don’t actually need to charge with conspiracy
· Cont HYPO: assume that instead of calling the witness (bartender) the P calls the witnesses spouse who will say the witness told him what Zed and D were talking about, is this hearsay? Yes b/c it’s a dual layered hearsay and the spouse didn’t actually see the event but rather just heard about it
· Cont HYPO: after the killing the police captured zed and D together and zed said to D “we should’ve picked something less detectable on the body” can the police testify on this statement? – no. b/c it wasn’t made in furtherance of the conspiracy
· HYPO: breach case. P offers statement of D “I breached the K” is there an exception to this being hearsay? – yes FR 801(d)(2)(A) statements of the opposing party used against them (CEC 1220 is the same thing)
· Cont HYPO: D wants to admit that immediately after he said “I breached the K” he added “but not before P refursed to perform as promises” is the rest of this statement admissible under the FR? – no b/c you can’t offer the second part of his own statement; but under CEC 356 this extra context to the conversation would be admissible

· HYPO: bank robbery and conspiracy. Gang member said to his friend “you don’t need to worry about the cops, D is our getaway driver” is this admissible? – yes but more than the statement is required under 104(a) to prove that a conspiracy existed; CEC 1223 treats it like a 104(b) question so it’s just sufficient to support a finding but also CA judges can only look at admissible evidence to prove the conspiracy so they couldn’t look at the statement itself
· HYPO: negligence action in car crash and respondeat emptor case. D said to P “I fell asleep while driving” is this admissible? – FR 801(2)(D) agent truck driver was w/in scope of employement while he made the statement so it’s not hearsay; CEC 1224 makes hearsay exception the same scope as respondeat emptor

· Cont HYPO: what result if the driver acted properly but the accident was cause by faulty brakes and the drivers out of court statement was “the company mechanic sucks” – FR would admit this b/c it’s a statement made by the parties agent in the scope of employment; CA wouldn’t admit this b/c the actual tortfeaser is the mechanic and he’s not the one making the statement
· HYPO: robbery of a convenience store, lineup w/suspects and the witness pointed at someone who’s not the D in the case, can D admit this into evidence? – yes under 801(d)(1)(C)

· HYPO: what if an eye-witness identifies someone else in a lineup but then claims D is the murderer at trial? – then the previous identification of the random person is admissible under 801(d)(1)(C) b/c it’s a statement identifying a person the declarant saw earlier
· HYPO: murder case. Witness observed the killing and picked D out of a lineup but the witness has died prior to trial, does the witness’ testimony still count under 801(d)(1)(C) – no, b/c the witness isn’t at trial for cross-examination
· HYPO: murder case. What if the police officer testifies on the witness’ choice of the D at the lineup? – would work so long as the actual witness was testifying and was subject to cross-examination
· Cont HYPO: what if there’s a personal knowledge objection that the cop didn’t have PK of the actual crime? – would be overulled b/c the event that thee cop has PK over is the one he’s testifying on (ie; seeing the declarant point to the D)
· Cont HYPO: instead of a lineup, the witness was given 20 photos to look at and picked out the D does that statement satisfy 801(d)(1)(C)? – yes, b/c the rule doesn’t say the identification has to be in a lineup
· Cont HYPO: instead of using a lineup or a photo array the witness just saw the D at the police station and identified him? – that satisfies 801(d)(1)(C) as well b/c there’s no formality to this rule, only need an identification of someone the declarant saw earlier
· HYPO: what if the witness merely makes a description of a person that happens to describe D, is this an 801(d)(1)(C) rule? – no,  this isn’t a statement identifying someone, it’s rather just a description so it is hearsay
· HYPO: Murder case. Witness pointed to D in a lineup after a year after the killing and D never cross-examines is this hearsay? – FR 801(d)(1)(C) works here b/c the witness is subject to cross examination even though the witness wasn’t cross examined; CEC 1238 doesn’t work though b/c the statement wasn’t made when fresh in the witnesses memory
FR 803 exceptions

· 803(1) – Present sense impression

· A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it isn’t hearsay

· ^policy: if you’re describing something as you see it then there’s no memory loss or any time to think up a lie

· CEC 1241: contemporaneous statement

· Narrower than 803(1) – only thing that works is “a statement offered to explain, quantify, or make understandable conduct of the declarant

· ^**only works when people are describing what they’re doing when they’re doing it (not external actions of other people)

· CEC 1370: threat of infliction of injury (4 elements)

· *no federal analogy (made up after OJs case)

· 1) statement that purports to narrate the infliction or threat of physical injury

· 2) statement was made near the time of infliction

· 3) statement was made under circumstances that would indicate their trustworthiness (and cas is brought w/in 5 years)

· 4) statement was made in writing, was electronically recorded, or made to law enforcement

· 803(2) – exited utterance

· A statement relating to a startling event or condition, made while the declarant was under the stress of excitement that it caused

· 1) statement about an exciting event

· 2) that the declarant is still excited about

· ^both (1) and (2) are. Preliminary facts to be decided under 104(a) (judge can look to event itself to decide if preliminary facts exists)

· ^has to be still excited by the event; these statements are reliable enough b/c these startled people don’t have the presence of mind to make up a lie

· *common tip offs for excited utterance are verbs like “scream” or punctuation like “!!”

· 803(3) – state of mind exception

· statements of then existing state of mind or emotional, physical, or sensory condition, but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarants will
· ^won’t make declarants beliefs about the external world admissible b/c those are influence by internal feelings

· Sheppard v. U.S.: poison conviction and the victim said “Dr. Sheppard poisoned me” which worked for 803(3) but would not work if used to prove the actual statement – SC reversed TC under 403 b/c the statement was unjustly prejudicial

· ^the victims statement is hearsay b/c it’s used to prove the facts it’s stating; however was still admitted to show the circumstance of the victims non suicidal mind

· Exceptions: 803(3) doesn’t apply to establish an external fact; and doesn’t apply to put statements of memory into evidence
· ^you can still show what the declarant believes so long as it’s used to prove the circumstance to a different fact rather than the fact in the statement

· Policy of 803(3): when people make statements describing their internal state of mind (what they’re thinking) or their internal physical state (I feel sick) they aren’t going to be wrong b/c we all know how we feel

· ^perception isn’t a problem here b/c it’s an internal description
· 803(3) – can also work forward in time to prove something in the future happened b/c of the motive, intent, or plan (ie; motive can infer conforming conduct)

· Mutual life v. Hillman: to prove body by lake wasn’t husband insurance co tries to admit letter of alleged victim stating “I intend to go to the lake w/Mr. Hillman” – 803(3) makes this admissible b/c the writings are of the alleged victims state of mind and are relevant to prove the body was the alleged victims – will be a question on the exam reffering to the “Hillmon Doctrine”
· Exception; 803(3) won’t cover something you’re writing or saying about someone else’s state of mind

· (split jx) admitting a statement that describes your own and someone else’s state of mind

· CA: allows it to be admitted w/a limited instruction

· Other states: uses 403 and says it’s too prejudicial so shouldn’t be admitted

· Overview of 803(3)

· Admissible: here’s what I plan to do

· Inadmissible: here’s what he plans to do

· Split jx: here’s what we plan to do

· CEC 1250 – same thing as FR 803(3)

· 803(4) – statement for medical diagnosis or treatment (similar but diff to 803(3))

· A statement made…

· (A) for, and is reasonably pertinent to, medical diagnosis or treatment; AND

· (B) describes medical history; past or present symptoms or sensations; their inception; or their general cause

· Policy: when someone wants to get medical treatment they’re going to tell the truth b/c otherwise they’d get the wrong treatment

· 803(4) – doesn’t need to be the declarant seeking a diagnosis; could cover statements made by a paramedic to a doctor or a mom to a doctor ect… so long as it’s a statement seeking a diagnosis

· ^compare 803(3) which only covers statements of the actual speakers mental thoughts

· 803(4) – covers descriptions of medical history, past or present symptoms or sensation and their inception or general cause

· Ie: will cover how they got this condition; and any doctor diagnosis
· CEC 1251 – makes admissible a statement of the declarants state of mind or physical sensation in the past IF declarant is unavailable to testify as a witness AND the state of mind or physical condition is an issue in the case

· Elements…

· 1) statement about condition of the past

· 2) unavailable to testify

· 3) condition is an issue in the case

· CEC 1253 – limits statements for diagnosis purposes only to KIDS pertaining to neglect or abuse

· ^so adult statements for a diagnosis won’t be admissible

· 803(5) – Recorded recollection exception

· Testifying on something the witness had personal knowledge on but can’t remember the situation specifically

· ^ie: happened a long time ago or specific accidents w/a cop or emergency room doctor witness

· 2 ways to deal w/this situation

· 1) allow witness to look at notes they took on the event and ask if they remember it, if they say “yes” then we allow the witness to testify w/o any hearsay objections b/c it’s in the witness’ head now

· *ANYTHING can be used to refresh the recollection of a witness and they’ll be ok to testify if they say “yes I remember”

· 2) if the witness doesn’t remember… use 803(5) on the notes and if it’s satisfied then the notes are admissible

· Elements of 803(5) – preponderance standard used for these elements

· (A) on a matter the witness once knew but now can’t recall well enough to testify fully and accurately

· (B) was made or adopted by the witness when the event was fresh in his memory AND

· ^adopting a record means that you accepted the fact that it was correct (ie: you can adopt other people who’re writing docs about what you say and you’re checking their accuracy; but a direct quote from the witness won’t be admissible if taken by a cop b/c that’s 2 layers of hearsay)

· (C) accurately reflects the witness’ knowledge 

· ^(accuracy is inferred by the witnness’ routine in taking notes; 
· If all elements are met then the record can be read to the jury but only received as an exhibit if offered by an adverse party

· Voire dire on the witness’ recorded recollection
· Opposing counsel can conduct a voire dire on the witnesses that say “yes” they do remember to make sure that they truly do remember the incident

· ^can also voire dire the witnesses who say “no” and try to show the elements of 803(5) aren’t in the document

· FR 612 – procedure of refreshing recollection of the witness
· 612(a)(2) if the witness recollects their memory by documents PRIOR to testifying then it’s discretionary whether the court will require the document to be produced after the adverse party asks for it (“if justice so requires”)

· CEC 771: doesn’t have discretionary language and therefor the party will be required to produce

· 612(c) if the court requires the party to produce past documents used before trial to refresh the witness’ memory and the party refuses to produce them, than the court has discretion to strike the witness’ testimony

· CEC 771: the testimony must be striken

· 803(6) – business records exception
· Longest most complicated exception in 803

· Admits records of regularly conducted activity

· ^doesn’t need to be a business for profit just needs to be an occupation or calling

· Policy: we trust these documents b/c for business’ to function they must have accurate records

· Elements:

· (A) record was made at or near the time by someone w/knowledge

· ^means that this rule covers multiple layers of hearsay (ie: one employee can record the statement of another)

· (B) record was kept in the course of a regularly conducted activity of the business

· ^ie: delivering packages for UPS

· (C) making the record was a regular practice of that activity

· ^ie: UPS employees regularly make records of delivering their packages ((C) wouldn’t be satisfied if it’s a new form just for today)

· (D) all these conditions are shown by the testimony of the custodian (guy in charge) OR by a certification nthat complies w/rule 902(11) or (12) AND

· ^allows for self-identification of these documents (makes it very easy to admit them)

· (E) opponent doesn’t show a lack of trustworthiness

· ^burden is on the objector to prove the source of info isn’t trustworthy (if they can prove that then it’s inadmissible)

· ^in CEC 1271 the burden is on the party brining in the evidence to prove it’s trustworthy

· 803(6): Records of regularly conducted activity; can cover multiple layers of out of court statements so long as they’re all made by employees in the course of the business

· ^ie: making financial statements (focused on regularity unlike 803(8) which doesn’t have that kind of language and needs to be a public office)

· If made by someone not under the business duty then doesn’t apply

· ^however a cops record of a witness’ statement will be admissible under 803(6) only if we can first find a diff exception to admit the witness’ statement

· You can also redact inadmissible hearsay from documents of 803(6)

· Exception to 803(6): documents created in anticipation of litigation don’t count as business records

· CEC 1271 (analog to 803(6))

· Making the record itself doesn’t need to be a common conduct for the company

· ^opinions work for 803(6) but not CEC 1271 b/c the scope is narrower to just simple diagnoses

· 803(8) Public records

· ^covers court reporter transcripts

· (A)(i) office’s activities (ie: policy manual for HR dept. or payroll ect..)

· (ii) matter observed while under a duty to report, *but not including, in a criminal case, a matter observed by law-enforcement personal that the P is trying to bring in

· ^police reports aren’t just auto-admissible over hearsay objections

· (ii) pertains to observations (ie: like blood seen under fingernails)

· (iii) in a civil case or against the government in a crim case, factual findings from a legally authorized investigation (can’t be used by P in crim cases)

· (iii) pertains to factual findings (ie: like the blood matches the victims)

· What happens when evidence is barred by 803(8) b/c it’s introduced by P in a crim case but looks like it should get in under 803(6)?

· ^court won’t allow this end around for 803(6) in a crim case when the evidence is brought in by P even though it looks like it should work under 803(6)

· CEC 1280 (analog to 803(8))

· Doesn’t have the same exception as 803(8) for not applying to public records for Ps in crim cases; therefore CEC 1280 allows for Ps to bring in public records in crim cases

· 803(7) Absence of a record of a regularly conducted activity

· ^admit a record b/c it’s not there

· Basically saying “I looked and it’s not there” therefore it’s not really an assertion

· 803(1) Absence of a public record

· Same as 803(7) but for public records

· HYPOS

· HYPO: murder case. To prove killing happened outside a bank at 1 am a witness testified she heard a scream “Did you hear that gunshot?!” is this hearsay? – no b/c 803(2) excited utterance exception applied
· Cont HYPO: bystander didn’t scream but instead said “Did you hear that gunshot?” is this hearsay? – not an exception under 803(1) b/c of timing issue that it didn’t happen right after the shot and 803(2) it’s uncertain if the speaker is actually excited
· Cont HYPO: what if the court is in equipoise in whether this is an 803(2) or not? – 104(a) objection is sustained b/c it’s a preponderance of the evidence
· HYPO: battery case. Cop gets there 5 min after the scene and victim said through her sobs “my husband hit me!!” is this statement hearsay? – 803(1) doesn’t work b/c too much time passed; 803(2) works though b/c she’s in an excited emotional state
· HYPO: murder case. Victim is pushed off cliff and in a coma for 6 weeks but when he wakes up he screams “you did it defendant!!” is this hearsay? – no, b/c under 803(2) being in a coma you may think no time has went by and you’re still excited
· HYPO: murder case. D has an alaby but victim was on the phone w/witness when victim said “oh, D just walked into the room w/a chainsaw” – this works under 803(1) b/c it’s a present description
· HYPO: vehicular manslaughter. D ran down. A victim and a cop shows an expeert the tire tracks on the victim and the expert says “the track patterns match” is this hearsay for the cop to testify on? – doesn’t fit into 803(1) b/c there’s reflection going on, experts must examine stuff and look back and forth so this won’t work
· HYPO: bike crash. Witness here’s victim yell “you’re in my path” and then the witness looked over and saw both men knocked out on the ground, is there an. Exception here? – yes, b/c 803(1) since it was a present description or what was going on and 803(2) b/c victim was excited; 104(a) judge would decide whether D was actually veering into the path by a preponderance
· HYPO: murder case. Witness was speaking to the victim on the phone when the victim said “D just walked into the room and it looks like he wants to show me his new chainsaw, I am smiling and waving at him” how should the court tule under FR and CEC? – FR 801(1) present sense exception applies; CEC 1241 only applies to the “I am smiling and waving at him” portion b/c it explains the conduct of the declarant
· Cont HYPO: prosecution offers a recording of the victim calmly saying “my husband kicked me in the head a few minutes ago” is this admissible under FR and CEC? – no FR work b/c 803(1) doesn’t work since it was a few minutes ago and 803(2) doesn’t work since the statement was made while calm; CEC 1370 allows for this to be admitted though
· HYPO: trail for brain manipulation. Testator told P “you’re a theif!!” is this admissible? – yes under effect on the listener exemption it can be used to prove the declarants state of mind

· Cont. HYPO: what if the testator said “I believe you’re a thief” – this is also admissible under 803(3) b/c it allows in internal thoughts/beliefs 
· HYPO (Hillman case): what if the victim wrote a letter after the lake trip and said “I remember going there w/Mr Hillman” – while memory is a state of mind 803(3) doesn’t work here b/c even though it’s an internal state of mind it doesn’t prove future conduct
· Cont HYPO: what if the victim had written “I’m freezing here at the lake” – both 803(1) and 803(3) work here b/c present sense statement and state of mind exception
· HYPO: injury action for car crash. To prove injuries P has witness testify that P said “my leg is killing me” when asked if he was hurt, is that admissible under 803(3) or (4)? – 803(4) doesn’t apply b/c there’s nothing about getting a medical diagnosis or treatment; 803(3) does work though b/c the statement is to a then-existing physical condition
· Cont HYPO: what if the witness says P said “I was feeling fine just before the accident” – that wouldn’t work under 803(3) b/c it’s not a present feeling
· Cont HYPO: what if a paramedic said at the scene “you’re lucky your leg is not broken” can the witness testify to this paramedics statement under 803(3)? – no, b/c it’s not the party but rather a declarant speaking (doesn’t work under 803(4) either b/c this is a making of a diagnosis not a seeking of a diagnosis)
· Negligence action by child for being hit by a car. To prove the Ds car hit the child a paramedic said to a doctor “P said her hip hurt” is this admissible under 803(3) or (4)? – this is 2 level’s of out of court statements; inner level is admissible under 803(3) (4) or (1); the second layer of the paramedic speaking is admissible under 803(4) b/c this is a statement seeking a diagnosis since it doesn’t need to be the declarant seeking the diagnosis
· Cont HYPO: P says “I fell hard after that car hit me” is this admissible? – yes under 803(4) b/c it covers the general cause of the injuries
· HYPO: would a paramedic saying “D didn’t have a liscence” be admissible under 803(4)? – no, it doesn’t go to the general injury
· HYPO: what if P says “my head has been hurting for an entire week and today” would that be admissible? – not under 803(3) b/c it only covers present feelings; but 803(4) covers past symptoms so would work under that
· HYPO: testifying doctor who isn’t going to be involved in the treatment of P wants to testify about Ps physical history, does this work under 803(4)? – yes, treatments OR diagnosis work under 803(4) so the doctor doesn’t necessarily need to be the treating doctor
· HYPO: in hospital the victim says “I remember my attacker had long hair and was 6’4” does that work under 803? – no this is a statement of memory (not present mindset) and thus isn’t covered under 803(3); also isn’t said to get a diagnosis so doesn’t work under 803(4); 803(1) doesn’t work b/c it’s not a present sense statement; 801(3) doesn’t work either b/c it must be a much more specific identification (ie: pointing to someone)
· HYPO: involuntary commitment to a mental hospital. P brings in. evidence that D said “I am Queen Caroline and hereby invoke my rule in this case” is that hearsay? – no b/c it’s offered to prove his insanity and not that he is actually Queen Caroline
· Cont HYPO: if the D would’ve said “I believe I’m Queen Carolinne” then it wouldn’t be admitted b/c. were trying to prove what he believes is crazy; however if this was made to a psycologists it could work as seeking a diagnosis under 803(4)
· HYPO: murder case. A few days before victim is killed he said “I’m afraid of D” is this admissible? – yes under 803(1) b/c it’s a present state of mind
· Cont HYPO: what if victim had said “I’m afraid b/c D threatened to hurt me” would this work under 803(3) or (4)? – it’s 2 layers of hearsay b/c it’s evidence about what the D said and thus 801(d)(2)(A) applies b/c it’s about another party’s statement and therefore isn’t hearsay
· HYPO (Hillman case extended): insurance co offers evidence of letters of intention of A to go to Coloroda w/B who the insurance co says killed A, are these letters admissible? – admissible under 803(3) b/c it shows the present state of mind of A, it’s relevant b/c it makes it more probable he was murdered
· Cont HYPO: what if B had written “A intends to go to Colorado” would this be hearsay or admissible? – it would be hearsay b/c it’s B’s thoughts on A (not As own mental state)
· Cont HYPO: what do you do w/a statement that’s describing both the speakers mindset and someone else’s (ie: I plan to go to the park w/A) – court’s are split on this issue; CA allows a declarant to express the thoughts of another when they’re in corroboration w/the declarant – other jx’s will say this is inadmissible even nto prove what the declarants state of mind is b/c of 403 it would be prejudicial and the jury would use it for the improper hearsay purpose
· HYPO: co-defendant makes statement about her intention not to be involved in violence by saying “tomorrow we plan to stay safe in the robbery” is this admissible? – not admissible here b/c prosecution is using this solely against the declarants co-defendant not the declarant herself
· HYPO: murder case. P offers evidence that before the murder the victim said “D plans to come over tonight” is this admissible? – no b/c it’s about a different person’s mental state than the defendants
· Cont HYPO: what if the victim had said “I’m going to meet D at the diner for lunch” is that admissible? – states are split on this issue since it’s one of corroboration; some courts may permit it but others don’t
· Cont HYPO: what if victim had said “D will be at the diner today? – inadmissible b/c it’s simply a statement of what D intends so wont’ work under 803(3)
· HYPO: Car crash. Witness testifies that when she asked P if he was hurt P said “My leg is killing me” is this admissible under FR and CEC? – yes under 803(3) b/c a then existing physical condition (not under 803(4) b/c not to a doctor); and CEC 1250 is the same thing
· Cont HYPO: at the scene P said “I was feeling fine before the accident” and P is unavailable to testify – this isn’t a then existing physical condition so not admissible under 803(3); CEC 1251 makes this admissible though b/c P is unavailable to testify
· Cont HYPO: P statement was given to a paramedic who, upon arriving to the scene, asked P about his general medical condition prior to the accident. Assume P is available to testify, is this admissible under FR and CEC? – yes admissible under 803(4); 1250 doesn’t work b/c FR 803(3) doesn’t work and CEC 1253 doesn’t work b/c it’s not a kid pertaining to neglect or abuse; 1251 doesn’t work b/c P is available to testify
· HYPO: bar fight. D is a white man and the bartender is sought to testify on the fight but the bartender can’t remember it, can the lawyers let the witness see his prior notes that say it was an Asian in the fight? – yes, nobody speaking to the jury so it’s fine (if the bartender says now I remember then they can testify to the contents of their memory)
· Cont HYPO: what if after seeing his note the bartender still doesn’t remember the fight, can the not be admittied? – yes under 803(5)
· Cont HYPO:  can the opposing party conduct a “voire dire” on the witness concerning the document? – yes
· Cont HYPO:  during voire dire the witness admits she can’t remember when she wrote the note and that it could’ve been weeks after the fight – element B isn’t met so document shouldn’t be admitted
· Cont HYPO: what if the witness first wrote “white” before person and then crossed it out and wrote “Asian” and P wants the document to be admitted to show this witness was indecisive? – this can be given to the jury as an exhibit b/c the D first offered it and the adverse party wants the jury to see it
· Cont HYPO: witness speaks to an officer after the fight and he takes notes on the interview, can we use the officers notes to refresh the witness’ recollection? – yes, you can use ANYTHING to refresh the recollection of the witness
· Cont HYPO: what if the officer had merely quoted what the witness said, the witness says this is what he said and is asked by D to read it into the record, is this ok? – no, 803(5) doesn’t establish the accuracy of the witness’ statement b/c this is 2 layers of hearsay
· Cont HYPO: what if the witness saw the officer write down her statement and saw that it was correct, can the witness read this into the record? – yes, b/c it was adopted by the witness and the accuracy is fine since the witness was watching the cop write it down
· HYPO: sexual assault case. P admits that prior to the case she used her diary to refresh her memory but refuses to produce the diary b/c she says it’s too personal, must the court order the P to produce the diary? – court will decide under FR 612(a)(2) if justice so requires the diary to be produced, CEC 771 requires it to be produced
· Cont HYPO: if the court orders production and the P still denies should thee court strike the testimony? – under FR 612(c) the court has discretion to do so, under CEC 771 the court must strike the testimony
· HYPO: breach case. P must show delivery of goods to prevail and calls to supervisor of the delivery department to testify, the custodian says he always makes records of the delivery and checks them every time, will these be admissible? – yes under elements of 803(6)
· HYPO: injury claim. P wants to show his butt was injured and tries to admit hospital record saying “preliminary diagnosis: permanent impairment of butt” is this admissible? – yes, the doctors records will apply under 803(6) and it wouldn’t matter if the hospital was a non-profit
· Cont HYPO: what if the record stated “admitting nurse says P is knocked out” how should the court rule here? – it’s double hearsay but the first layer is 803(4) (or 803(6))which is a description of a medical diagnosis (which non-injured people can make) and the second layer is covered by 806(A)
· Cont HYPO: what if it’s a patient statement to the nurse that is then relayed onto the doctor and the doctor writes it down, is this doctors record admissible? – the Ps statement can’t be admitted under 803(6) but prob can under 803(4) or (3); then the 803(6) will apply to the nurse and doctor
· Cont HYPO: admitting nurse informs doctor that P says “D ran a red light” is this document of the doctor admissible? -  the Ps statement is inadmissible and therefore you redact the Ps statement from the document if the document is still going to be relevant
· HYPO: unpaid medical bill. Hospital offers records showing D owes 100k – this will be admissible under 803(6); what if D wants to show his checking account that 100k was removed? – should instead use a bank statement b/c that’s part of the regular record keeping of the bank
· HYPO: malpractice suit. Doctor goes to office and creates a memo for his file about how perfect the surgery was, could that qualify as a business record? – no b/c documents created in anticipation of litigation don’t qualify under 803(6)
· HYPO: civil action for work accident; foreman wrote an opinion report on this new accident saying “In my opinion it was Ps fault” is this admissible? – 803(6) doesn’t work here b/c the accident report wasn’t a regular activity of the company since this was the first time there was an accident and opposing counsel can’t prove its trustworthiness; CEC 1271 works b/c the making of the record doesn’t need to be a common conduct of the company but it’s iffy b/c 1271 doesn’t admit mere opinions and it’ll be hard for P to prove its trustworthiness
· HYPO: drug prosecution. P offers lab report that states the Ds substance was cocaine, is this admissible?  - not under 803(8) b/c Ps can’t use it in a crim case; CEC 1280 doesn’t have this limitation so it’d be admissible
· Murder prosecution. The state offers into evidence the report of the police forensic specialist who retrieved and then tested two blood samples she found at the murder scene and a blood sample she took from Defendant after his arrest. The report describes the genetic characteristics of each sample and concludes that one crime scene sample is a match for Defendant's blood sample. Defendant objects to the report on the ground of hearsay. How should the court rule? – This would fit under 803(8)(A)(iii) b/c it’s a factual finding from a legally authorized investigation however it’s a criminal case being brought into by the prosecution and therefore can’t be brought in
· Same case. Assuming the prosecution could establish all the requisite foundational facts, should the court admit the report as a business record under Rule 803(6)? – No while there’s nothing in the rule of 803(6) the courts still don’t allow this end around
· Same case. The defense offers into evidence a portion of the same report that states the other crime scene sample does not match Defendant's blood. The prosecution objects on the ground of hearsay. How should the court rule? – overruled, the defense is allowed to introduce this evidence under 803(A)(iii) and the limitation which applies to the prosecution won’t apply here
· Same case. If the defense successfully admits the portion of the report described in Question 3, what argument can the prosecution make about the admissibility of the portion of the report described in Question 1? – Contextual argument using the completeness doctrine in FR 106 b/c it’s a writing that would give context for the jury; but likely the court would use it’s discretion under 104(3) to make the entire thing inadmissible
· Same case. The prosecution offers into evidence just that portion of the report in which the forensic specialist stated that she found the crime scene blood samples under the victim's fingernails. The defense objects on the ground of hearsay. How should the court rule? – 803(8)(A)(ii) works here b/c it’s an observation by the specialist but it’s still a criminal case and P is trying to bring in evidence so doesn’t work
· Same case. The police forensic specialist testifies that Defendant's blood matches a blood sample found at the crime scene. On cross-examination, the defense challenges the witness's expert qualifications. The prosecution then offers into evidence records from the witness's personnel file at the police department that shows he passed all regular proficiency tests with flying colors. The defense objects on the ground of hearsay. How should the court rule? – this works b/c it’s 803(8)(A)(i) since it’s just a general papers of the public office
· State court prosecution for possession of an unregistered firearm. The prosecution calls the custodian of records of the State Department of Public Safety, who offers to testify that a diligent search of the records of that public agency reveals the absence of any registration for the firearm found in Defendant's possession. Defendant objects on the ground of hearsay. The state evidence rules do not have a provision comparable to Rule 803(10) but follow a definition of hearsay identical to that in Rule 801(c). Make an argument that the testimony does not contain hearsay. – Testimony about the absence of a record isn’t even hearsay b/c there was no statement to begin with
FR 804 Exceptions
· 804 – Declarant not available to testify
· 804(a) Criteria for being unavailable

· 104(a) preliminary question on whether the witness is unable to testify (don’t have to be dead or in a coma,  just unable to testify)

· (a)(2) unavailable if they refuse to talk or refuse to talk the oath
· ^CEC 240 to be unavailable they must both 1) refuse to testify AND 2) be in contempt of court (FR don’t’ require contempt of court)

· (a)(3) unavailable if they don’t remember 

· ^CEC 240(3) only makes them unavailable if they’re mentally ill OR if it’s a child that’s too traumatized to testify
· (a)(5) declarant is unavailable if the party trying to bring him in serves him and uses reasonable efforts, then they can still bring in that testimony

· Doesn’t apply if all that happens is the witness doesn’t show up at trial (to establish unavailability under 804(a)(5) you have to show you couldn’t subpoena the witness b/c you couldn’t find them to serve them)

· ^CEC 240 only requires you to send a summons and not get a response
· 804(b)(1) former testimony **first question is whether the witness is unavailable

· Policy for admitting former testimony:

· Even though we can’t cross examine now, they were giving testimony before and the opposing counsel had enough incentive to cross-examine in the previous trial

· 2 ways the former testimony exception can make former testimony admissible

· 1) if the testimony is offered at this trial against someone who was present at the previous case and the motives to conduct a cross examination is similar to the motives of this case OR

· ^don’t need to actually have cross examined, just need to have been able to cross examine

· Grand jury testimony doesn’t work under former testimony rule b/c witnesses aren’t subject to cross examination in front of grand juries

· 2) the current case is a civil action and while the opposing counsel wasn’t present at the previous case his predecessor in interest was (doesn’t work for crim cases)
· ^(split jx) predecessor in interest

· Majority: must show a privity type of relationship (which is like a close legal relationship)

· Minority/CA: are the interests of the 2 parties similar? – if yes, then they’re predecessors in interest (gets rid of privity requirement)
· 804(b)(1) applications…

· Works for depositions as well as actual trials

· CEC 1291 also considers depos and code of civ pro allows current case depos to be admitted in CA

· CEC 1291 and 1292

· Work the same as 804(b)(1) except CA follows the minority predecessor in interest approach

· Exception: CEC 1291 – if you submit evidence in case #1 it can be admitted against you in case #2 regardless if the motives are the same and regardless if case #1 was before a grand jury

· 804(b)(2) Dying declarant statement
· Declarant must be unable to testify at trial and it must be offered in a homicide or civil case (no other crim case) AND is a statement that declarant made when believing death was imminent and made about its cause or circumstance

· Policy: people won’t lie when dying b/c they’d go to hell

· Elements of dying declaration:

· 1) declarant is unavailable (*don’t have to die just have to be unavailable)

· 2) homicide or civil action

· 3) declarant believed death was imminent AND

· 4) statement is about the cause or circumstances of the imminent death

· 104(a) applies to dying declaration

· So inadmissible evidence can be looked at by the judge

· CEC 1242 Analogy

· Applies to all civil and criminal cases but also requires that the unavailable person actually dies
· 804(b)(3) statement against interest

· ^(don’t confuse w/party admissions b/c those might not always be bad for you)

· Def: really dumb statements made to the police
· Elements:

· 1) declarant is unavailable

· ^can be made by anyone

· 2) reasonable person wouldn’t have said that unless they believed it to be true b/c they knew it might subject them to criminal liability (must have the belief that they’re saying something bad for themselves which might put them in jail but they say it anyway)

· CEC 1230 Analog; broader exception

· Considers people making statements that would ruin their social reputations, not just subject themselves to crim or civ liability

· 804(b)(6) Statement offered against a party that wrongfully caused the deeclarants unavailability
· Elements:

· 1) declarant is unavailable

· 2) opposing party wrongfully prevented the declarant from appearing at trial

· CEC 1390 Analog; same as 804(b)(6)

· HYPOS

· Prosecution for racketeering.  The prosecution calls an alleged member of defendant’s crime “family” to testify to the organization of the family’s criminal enterprises.  The witness refuses to take the stand despite a court order to testify.  Is the witness “unavailable” under the Federal Rules?  The C.E.C? – Unavailable under FR 804(a)(2) b/c the witness is refusing to testify; CEC 240 requires them to be in contempt of court
· Same case.  The witness is willing to take the stand and testify, but refuses to take an oath or give an affirmation to testify truthfully.  Is the witness “unavailable” under the Federal Rules?  The C.E.C? – FR doesn’t lay this out like CEC but both would likely mean the witness is unavailable for not taking the oath
· Same case.  The witness is sworn and takes the stand, but claims to remember nothing about the family’s business.  Is the witness “unavailable” under the Federal Rules?  The C.E.C? – Not remembering makes you unavailable in FR 804(a)(3) but CEC only allows this for having a mental disorder
· Same case.  The prosecution has been unable to serve the witness with a summons to appear at trial, notwithstanding repeated attempts to do so.  The prosecutor knows the witness’ cellphone number but never calls to ask if he would voluntarily appear.  Is the witness “unavailable” under the Federal Rules?  The C.E.C? – CEC works here b/c all that’s required is being unable to serve the summons; FR is more demanding under 804(a)(5) b/c you need to make more reasonable approaches at the witness rather than just trying to serve a subpoena
· Prosecution for child abuse.  Witness is a ten year old child who the prosecution alleges was sexually abused and beaten by defendant. While the witness is in the courthouse, his psychiatrist testifies in a pretrial hearing that Witness is deathly afraid of defendant and, if made to testify in open court, will suffer significant psychological trauma.  Is the witness “unavailable” under the Federal Rules?  The C.E.C? – FR stretch to say this is a mental illness so prob won’t work; CEC 240 (5)(C) addresses this and allows it to be admitted if a child is too traumatized to testify
· HYPO: plane crash out of negligence X vs airline uses an expert to testify against the airline, now a second action is brought by Y against airline and Y wants to offer into testimony the experts testimony who is now dead, does this work? – yes b/c the witness is unavailable under 804(b)(1) and the airline had the opportunity to examine the witness and their motives were similar in the previous case since it’s the same alleged defects at issue
· Cont HYPO: what if the new lawsuit is just for nuisance about the noise of the engine design, can this experts testimony be admitted? No,  the motive in. this case for the cross-examination is different than the previous case

· Cont HYPO: wrongful death action for Z, but now the evidence offered is by the airlines own expert witness who testified for the airline in the first case but is now dead, does this work? – maybe b/c X could be the predecessor in interest of Z but there’s likely no privity
· Civil action for battery. Defendant denies involvement in the fight. Shortly after Plaintiff was attacked, she named Defendant as her attacker. She then lapsed into a coma and has not recovered. Plaintiff wishes to offer her statement into evidence under the dying declaration exception to the hearsay rule. Defendant objects on grounds Plaintiff is not unavailable. How should the court rule? – 804(A) works here so objection overulled, if someone is in a coma they are not available to testify
· Same case. Suppose Plaintiff is not comatose but is still hospitalized because she is not well enough to go home. Defendant makes the same objection. How should the court rule? – still works under 804(A)
· Same case, and same situation as in Question 2. Suppose Defendant argues that if Plaintiff cannot come to court, the court can go to Plaintiff by having court officers, attorneys, and jury go to the hospital, where Plaintiff can testify from her room. Is Plaintiff available now? – No if you can’t come to court you can’t testify
· Same case. Plaintiff's investigator testifies he had remained in “constant contact” with Zed before she disappeared, and Zed had never indicated she was going to leave the area. The investigator further testifies that as soon as he realized Zed was gone he made multiple efforts to locate her. The investigator contacted each of Zed's known relatives—and each claimed they had no knowledge of Zed's whereabouts. The investigator searched the public records of all 50 states, and conducted Google and other Internet searches with no success. Defendant objects on the ground Plaintiff has failed to demonstrate Zed's unavailability. How should the court rule? –Overruled; 104(a)(5) applies b/c Zed is absent from the trial and the party offering the evidence has not been able to reasonably procure the declarants attendance
· Prosecution of Defendant for corporate securities fraud. At Defendant's preliminary hearing, the prosecution called Witness, an alleged co-conspirator of Defendant. Witness testified that Defendant was involved. Witness refuses to testify at trial, however, asserting her privilege against compulsory self-incrimination. The prosecutor then confers “use immunity” on Witness, meaning that the government may not use any of Witness's testimony against her. Despite having use immunity, and despite the court's demands that Witness testify, she persists in her refusal. The prosecution now offers the transcript of Witness's preliminary hearing testimony under the former testimony exception. Defendant objects on the ground Witness is not unavailable. How should the court rule? – 804(a)(2) the witness is unavailbe b/c they’re refusing to open their mouth
· Retrial of a negligence action by Plaintiff against Defendant arising from a skateboard collision. At the first trial, Plaintiff called Witness, who testified that Defendant skated directly into Plaintiff's path. Plaintiff calls Witness at the second trial, and although Witness remembers the incident vaguely, she does not remember the events immediately before the actual collision. Plaintiff asks to have the transcript of Witness's testimony from the first trial read into the record. Defendant objects on the ground Witness is not unavailable. How should the court rule? - Yes unavailable b/c 804(a)(3) the witness testifies to not remembering the subject matter and therefore her previous testimony is admissible
· Same case. Suppose Plaintiff sent a letter to Witness asking her to appear at the second trial. Witness responded in writing that she would appear. However, Witness does not show up on the specified date. Plaintiff offers into evidence the transcript of Witness's testimony at the first trial. Defendant objects on the ground Witness is not unavailable. How should the court rule? – objection sustained b/c this wasn’t reasonable efforts to get the witness to the trial
· Prosecution of a professional athlete charging he committed perjury when he testified he never “knowingly” took steroids. During the trial of the athlete's trainer for administering steroids the trainer testified, “I always told my athletes when I gave them steroids.” At trial in the perjury prosecution, the judge sends the trainer to jail for contempt of court after he refuses to testify. The prosecution offers the transcript of the trainer's testimony from his criminal trial. Defendant objects on the ground the trainer is not unavailable. How should the court rule? – overruled b/c when a witness shows up and refuses to testify they are unavailable under 804(a)(2)
· Prosecution of Defendant for bank robbery. At an earlier trial, which resulted in a hung jury, Witness testified for the prosecution that she saw Defendant and Zed point weapons at the bank tellers and demand all the money. At the new trial, the prosecution calls Witness to give the same testimony, but Witness refuses to testify, claiming a non-existent privilege, and continues to refuse even after the court orders Witness to testify. The prosecution wishes to offer into evidence the transcript of Witness's testimony from the first trial. Defendant objects on hearsay grounds. How should the court rule? – This is 2 levels of hearsay (1 is former testimony by witness; 2nd is the transcript written by the court reporter) public records exception attaches to the court reporters transcript; 804(b)(1) applies to the first layer of hearsay b/c it’s the same prosecution against D and the witness is now unavailable under 804(1)(2)
· Same case. Assume Zed, the other person with whom Defendant allegedly robbed the bank, disappeared after the robbery and was not found until a few weeks before the second trial. The prosecutor at the second trial offers the transcript of Witness's testimony against both Defendant and Zed. Is it admissible against Zed? – not admissible against Zed b/c Zed wasn’t a party in the first proceeding AND this is a criminal case so the predecessor in interest element doesn’t apply
· Same case. Assume once again that Witness's former testimony is only being offered against Defendant. Instead of offering the transcript of Witness's testimony, the prosecution calls a newspaper reporter who was in court during Witness's testimony at the first trial, covering the case. The prosecutor asks the newspaper reporter to relate the substance of Witness's testimony. Defendant objects on hearsay and best evidence rule grounds. How should the court rule? – Hearsay objection is overruled b/c the D was present in the first case and the motives are identical (*no 2 layers of hearsay b/c the newspaper reporter is only testifying on what he remembers the declarant saying, not an actual report or anything)
· Second trial of a negligence action by Plaintiff against Defendant arising from a skateboarding accident. Plaintiff claims Defendant suddenly swerved into Plaintiff's path and struck Plaintiff. At the first trial, to prove Defendant swerved into Plaintiff's path, Plaintiff called Witness, expecting Witness to testify to that effect. But Witness's direct examination testimony was at best ambiguous, and on cross-examination, Witness testified that it was Plaintiff who swerved into Defendant's path. Plaintiff's redirect examination failed to discredit Witness's testimony. Defendant prevailed. On appeal, the court reversed and remanded the case for a new trial. Unfortunately, Witness died between the two trials. Defendant wishes to introduce the transcript of Witness's testimony from the first trial. Plaintiff raises a hearsay objection. How should the court rule? – overruled (2 layers of out of court statement but the transcript is a public record) the testimony of the witness fits w/in the former testimony exception b/c the P was a party in the first proceeding and had the same motive as he previously did in the prior trial
· Same facts. Suppose Plaintiff did not attempt to undermine the testimony Witness gave on cross-examination, preferring to leave well enough alone and not risk making the situation even worse. May Defendant introduce the transcript of Witness's testimony at the retrial? – Yes b/c regardless if the P chose to cross-examine the witness at the previous trial you can admit it today (just needs the option to cross-examine)
· Prosecution of Defendant for racketeering. The indictment resulted from a grand jury investigation during which Witness, an alleged member of Defendant's “family,” testified that Defendant ran a huge illegal drug importation operation. At trial, the prosecutor calls Witness, but Witness refuses to testify despite a court order, citing fear of reprisal. The prosecutor then offers into evidence the transcript of Witness's grand jury testimony accusing Defendant. Defendant objects on hearsay grounds. How should the court rule? – sustain the objection b/c it doesn’t fit into the former testimony exception; former testimony was given before the grand jury and wasn’t subject to cross-examination
· Civil action for battery by Plaintiff against Zed and Corporation. Plaintiff alleges that Zed, who worked as a security guard at Corporation headquarters, committed battery when she forced Plaintiff to submit to an invasive full body search in the lobby of the building before allowing Plaintiff to take an elevator to a Corporation office. The state also filed criminal assault and battery charges against Zed. At that trial, the prosecution called Witness, who testified that she observed Zed's search of Plaintiff. Zed cross-examined Witness, seeking without success to get Witness to admit that Zed did not conduct the invasive search alleged by the government. Zed was acquitted. Witness died before the civil action came to trial. Plaintiff now offers against both defendants the transcript of Witness's testimony at the criminal trial. Assume Plaintiff claims Corporation is liable on a theory of respondeat superior. Both Zed and Corporation raise hearsay objections to admission of the transcript. How should the court rule? – B/c witness is unavailable 804 exceptions are a possibility; 804(b)(1) applies b/c Zed was in the initial criminal case and the motives to cross-examine are the same in both cases – as for the corporation it wouldn’t be admissible b/c they weren’t a party in the initial trial and aren’t in privity with Zed and if minority approach is used Zed is still likely outside the scope of the corporations interests
· Prosecution of Defendant for the attempted murder of Victim.  Defendant denies involvement.  The attack on Victim left her critically injured and she lapsed into a coma from which she has not recovered at the time of trial.  The prosecution wishes to offer evidence that before becoming comatose, Victim told an attending nurse, “I don’t expect to make it.  I hope Defendant pays for this.”  Defendant objects on hearsay grounds.  Should the objection be sustained under the Federal Rules? – under FR this is not admissible b/c it’s an attempted murder and not an actual homicide case The C.E.C? – under CA it doesn’t matter that this is an attempted murder case, however the fact that he didn’t actually die means that dying declaration doesn’t work here
· Prosecution of Defendant for the attempted murder of Victim. Defendant denies involvement. The attack on Victim left her critically injured, and she lapsed into a coma from which she has not recovered at the time of trial. The prosecution wishes to offer evidence that before becoming comatose, Victim told an attending nurse, “I don't expect to make it. I hope Defendant pays for this.” Defendant objects on hearsay grounds. How should the court rule? – This is only attempted murder so not a homicide and dying declaration won’t work
· Same facts, except assume that Victim died and the charge is murder. Defendant lodges a hearsay objection to the evidence of Victim's statement. How should the court rule? – Dying declaration applies here b/c the declarant is dead
· Same facts. Assume Victim did not die until several weeks after making the statement. How does this affect its admissibility as a dying declaration? – Might be factor under 104(a) that the judge would use to prove that the victim didn’t actually believe his death was IMMINENT
· Civil action for battery by Plaintiff against Defendant. The action stems from a barroom brawl during which Plaintiff, who claims he was an innocent bystander, was seriously injured. Defendant also claims he was a bystander. To prove that Defendant was involved in the fight, Plaintiff wishes to offer evidence that while Zed, who was injured trying to stop the brawl, was recovering in the hospital, she suddenly sat upright in bed and said to a nurse, “I must follow the white light. Defendant put me here, but I will be at peace soon.” At the time of the trial, Zed has recovered but is on a long trip out of the country and beyond the reach of the court's subpoena power. Defendant makes a hearsay objection to testimony concerning Zed's statement. How should the court rule? – Dying declaration works here; Zed isn’t dead but he is unavailable, it’s a civil case, seems like Zed believed death was imminent, and the statement was made about the circumstances of the imminent death; won’t work for CEC 1242 though b/c the declarant didn’t actually die
· Same case. Suppose that during her argument to the court about the admissibility of the purported dying declaration, Defendant represents that a few minutes before making the statement to the nurse, Zed told a visiting family member, “I plan to sue Defendant when I get out of here.” Based on this statement, Defendant asks the court to exclude Zed's statement to the nurse. How should the court rule? – under 104(a) you’d have to have a preponderance of the evidence that the dead person really believed death was imminent
· Will contest. The testator died from injuries sustained in an automobile accident. Plaintiff offers evidence that, shortly before she died, the testator said, “I'm going fast. My will was the product of undue influence!” Defendant objects on hearsay grounds. How should the court rule? – civil case and looks like the declarant believed the death was imminent but the statement doesn’t consider the cause or circumstance of the imminent death and therefore dying declaration doesn’t work here – wouldn’t this be admissible under state of mind exception
· Murder prosecution.  The victim was a member of the clergy.  The defense offers into evidence a note shown to be in the victim’s handwriting that reads, “I have swallowed a bottle of poison because I have lost my faith.”  The prosecution objects on hearsay grounds.  Should the objection be sustained under the Federal Rules? – 804(b)(3) doesn’t work here b/c this statement doesn’t subject the clergy to civil or criminal liability The C.E.C? – would work here b/c it could make the clergy an object of hatred, ridicule, or social disgrace in the community
· Negligence action arising from an automobile collision. Plaintiff claims Defendant's car crossed the center line and struck Plaintiff's car. To prove that it was Plaintiff's car that crossed the center line, Defendant calls Zed, a passenger in Plaintiff's car, and asks Zed if it isn't true that, after the accident, Zed admitted to a police officer that she grabbed Plaintiff's steering wheel as a joke and that the car veered left, crossing the center line. Plaintiff objects on hearsay grounds. How should the court rule? – Zed is in the courtroom and therefore not unavailable so 804(b)(3) applies – shouldn’t it not apply
· Same case. Suppose Zed refuses to answer the question even though the court orders her to do so. Defendant now calls the police officer to whom Zed made the statement, and asks that person to relate what Zed said. Plaintiff objects on hearsay grounds. How should the court rule? – 804(b)(3) applies here b/c declarant is unavailable and a reasonable person wouldn’t have said that unless they believed it to be true
· Prosecution of Defendant for distribution of cocaine. Defendant denies involvement, and claims that Zed was the guilty party. To prove that Zed, and not Defendant, committed the crime, Defendant offers evidence that Zed, a member of an underworld “family,” told his “don” that he had set up a “terrific cocaine distribution network,” just as the “don” had told him to do. Zed died before trial. The prosecution raises a hearsay objection to the evidence of Zed's statement. How should the court rule? - He’s not making the statement to the police but rather to the crime boss that told him to do this, so it is in his interest to make this statement
· Same case. Assume, however, that Zed made the statement to an undercover police officer posing as a would-be buyer of a large quantity of drugs. Again, the prosecution objects on hearsay grounds. How should the court rule? – Zed didn’t know that it was an undercover cop and therefore thought he was talking to a potential costumer, therefore a reasonable person might have lied here in order to talk up the costumer
· Same case. Assume that Zed made the statement to a police detective while being interrogated in connection with the cocaine distribution ring. Assume, also, that Defendant presents evidence that when the police searched Zed's apartment, they found a large quantity of cocaine and a computerized list of prospective buyers. Again, the prosecution raises a hearsay objection. How should the court rule? – Evidence is admissible under 804(b)(3) b/c Zed is unavailable and admitted to being a drug dealer in front of a police officer
· Negligence action by Plaintiff against Defendant arising from an automobile collision.  Witness observed the collision, and Plaintiff plans to call Witness to testify at trial.  Prior to trial, Defendant pays Witness to “disappear” for a while, making Witness unavailable to testify at the trial.  Plaintiff wishes to offer into evidence Witness’s statement to a police officer the day after the accident, in which Witness said that Defendant ran a red light and struck Plaintiff.  Defendant objects on hearsay grounds.  How should the court rule under the Federal Rules? – wrongfully caused the unavailability of the witness Under the C.E.C.? – same under analogous CEC 1390
Miscellaneous Hearsay Exceptions
· FR 807 – Residual exception *(no CA analogy)
· Last recourse exception if you can’t fit your hearsay into the other exceptions

· Near miss problem:

· If you have hearsay that seems to be in an 803 or 804 category, 807 isn’t there to allow you to avoid the specific requirements of 803 or 804

· 807 is there to admit hearsay that looks reliable but doesn’t fit into 803 or 804

· Elements of 807

· 1) equivalent circumstantial guarantees of trustworthiness

· ^equivalent to the other exceptions (will need to look at things like motive and manner of the statement)

· CEC 1228 limited exception admitting confessions of young children at foundational hearings when the D has already confessed
· Confrontation clause (constitutional law and hearsay)

· Confrontation clause says D has right to be confronted w/the witnesses against him

· ^even if hearsay is admissible under an exception there might be a separate objection under the confrontation clause

· Criminal prosecution bringing in the hearsay need to worry about the confrontation clause

· “in all criminal prosecutions, the accused shall enjoy the right… to be confronted w/the witnesses against him”

· ^meaning of the quote: applies only

· 1) in criminal cases

· 2) when prosecution is providing evidence against the D (only the D has confrontation rights)

· Elements to sustain a confrontation clause objection

· 1) show the hearsay declarant isn’t testifying at trial

· 2) hearsay statement is testimonial in nature

· 3) D had no previous chance to cross-examine about the statement

· If all 3 are present then regardless if there’s a hearsay exception the evidence will be inadmissible b/c it violates the confrontation clause

· (2) testimonial hearsay (former testimony is also testimonial hearsay)

· Excludes the results of the scientific forensic testing on crim scene evidence (ie: lab reports)

· Ex: something done w/the idea in mind to present evidence to the court

· Some witness statements collected by the police are testimonial (collecting evidence to build a case is testimonial hearsay; statements collected for an ongoing police emergency isn’t testimonial b/c the purpose is to deal w/the emergency)

· Exception to the confrontation clause

· D won’t get protection of the confrontation clause when D has convinced or coerced the declarant not to speak at trial 

· Ds Due process right to admit evidence in crim proceeding

· Denial of due process rights when you deny a D from admitting evidence if…

· 1) evidence is apparently trustworthy AND

· 2) likelihood that if the evidence was heard it might have lead to an acquittal

· Chambers v. Mississippi: Mcdonald had admitted to killing the cop but repudiated while on the stand and there was no exception available for D to admit the hearsay – court still allows in previous admission n b/c D was denied due process by not admitting that evidence

· HYPOS:

· Prosecution for child molestation.  Defendant consistently has denied the charges from the moment of his arrest.  The prosecution offers into evidence the out of court statement of the child in question in which the child told a police officer that she was molested by defendant.  Admissible over a hearsay objection under the Federal Rules? – nothing hear raises an 803 or 804 exception, will have to examine the manner in which the child spoke for 807 Under the C.E.C.? – would NOT work under 1228 b/c it’s just for foundational hearings
· Product liability action by Plaintiff against Defendant, an automobile manufacturer. Plaintiff claims that Husband, her husband, was driving a new car manufactured by Defendant when the car's defectively designed steering mechanism failed, causing him to lose control and crash. Husband died from injuries he sustained in the crash, but lived long enough to tape-record a description of what happened. Plaintiff offers the tape recording into evidence. Assume that Zed was also in the car with Husband when the accident occurred, and that the car, though badly damaged, has been preserved. Defendant makes a hearsay objection to the admission of the tape recording. How should the court rule? – Doesn’t appear to be a present sense impression b/c he’s not describing the accident as it happens, not an excited utterance, not a dying declaration, not making a statement for medical treatment, not a statement on internal conditions; does 807 apply? – it looks like this recording was made in his interest b/c he didn’t want his wife to get the will

· Prosecution of Bob for bank robbery. Alice, an alleged accomplice, told police while under interrogation that she was the mastermind of the crime but that Bob was also involved. Alice died while in custody. Would admission of Alice's statement against Bob violate the Confrontation Clause? – (hearsay exception here is statement against ones interest) this does violate the confrontation clause though b/c it’s testimonial hearsay since it wasn’t for an emergency and the D can’t cross-examine Alice since she’s dead
· Same case. While in jail, Alice made the same statement to Sally, her cellmate. Unknown to Alice, Sally was a police officer who was posing as a prisoner. Would admission of Alice's statement violate the Confrontation Clause? – (there is no hearsay objection here so statement could be barred as the hearsay objection is sustained) also violates the confrontation clause b/c it’s testimonial evidence

· Prosecution of Dennis for the shooting murder of Victim on a street corner. Dennis claims he was just in the wrong place at the wrong time, and that the killing was committed by another person. At trial, the prosecution calls Wilma to testify that she arrived at the street corner moments after the shooting and saw Walker kneeling next to Victim, sobbing. If permitted, Wilma will next testify that Walker suddenly pointed to Dennis and screamed, “You did it!” Walker died before the trial. Would admission of Walker's statement violate the Confrontation Clause? – (hearsay exception of excited utterance applies) confrontation clause doesn’t apply b/c it’s not testimonial hearsay and therefore the statement can be admitted
· Prosecution of Charlie in state court for possession of cocaine. Police Officer Anne testifies that when she stopped Charlie for speeding, she saw a vial containing a “white powdery substance” on the console of his car. The prosecution next offers in evidence affidavits from two police lab analysts stating they each tested the contents of the vial and independently concluded it was powder cocaine. Charlie's attorney objects, arguing admission of the affidavits would violate the Confrontation Clause. How should the court rule, and why? – (hearsay exception of public records doesn’t work here b/c police reports won’t be admissible against Ds in criminal proceedings) Confrontation clause is also sustained b/c it’s an out of court statement made just to use in court against the D
· Prosecution of Anh, a teacher, for statutory rape—she allegedly had sexual relations with an underage student. The student told the police about his relationship with the teacher during questioning. At trial the student refuses to testify, telling the court “I saw her again last week. I cannot hurt the woman I love.” The state has a law that makes such statements admissible over a hearsay objection if there is evidence the defendant “convinced or coerced the declarant not to testify.” Would admission of the student's statement to the police violate the Confrontation Clause? – (FR 804(b)(6) applies here b/c if you do something wrong to make the declarant unavailable then their hearsay can be admitted against you) Not a confrontation clause violation b/c while it may be testimonial hearsay if a D has convinced a declarant not to testify at trial then they don’t get the protection of the confrontational clause

· Prosecution of Defendant for murder. The crime was witnessed by several people, each of whom independently identified Defendant in non-suggestive line-ups. At trial, Defendant calls Witness and wishes to have her testify that Zed, a casual acquaintance of Defendant, confessed that he had committed the murder. Zed is unavailable. Defendant is unable to present any evidence corroborating the trustworthiness of Zed's statement to Witness. The prosecution objects on hearsay grounds. Defendant responds that exclusion of the evidence would violate his constitutional rights. How should the court rule? – (804(3) requires corroborating evidence when you have a confession that would exculpate the D) but under Chambers v. Mississippi it appears that even if this evidence was admitted it wouldn’t lead to a different result b/c there was so many witnesses at the scene so this isn’t a violation of due process
CHAPTER 4 CHARACTER EVIDENCE
404 Character Evidence
· Character Evidence Flow Charts:

· Propensity evidence flow chart: **when a party is testifying you could have evidence flowing in 2 diff directions on the propensity chart; ie: unfair prejudice of proving Ds conduct through character when trying to impeach his as a witness
· Propensity

· Character

· Issue in case (admissible, 405(b))

· Impeachment of witness 

· Convictions 609

· Acts of lying 608(b)

· Reputation, opinion 608(a)

· Conduct (404, 412, 413, 414, 415)

· Habit (admissible)

· Character evidence to prove conduct in Civil Cases

· Character evidence to prove party conduct

· Sexual assault cases

· D’s assaults admissible (415)

· Victims behavior inadmissible (412)

· All other cases inadmissible (404(a))

· Character Evidence to prove conduct in Crim Cases

· Character evidence to prove conduct

· D’s character inadmissible (404(a)) Unless…

· D offers Ch ev (404(a)(2)(A))

· Prosecution Rebuts (404(a)(2)(A))

· Prosecution Offers Evidence D has same as victim (404(a)(2)(B)(ii))

· D offers evidence victim first attacker in homicide case (404(a)(2)(C)

· Victims character inadmissible (404(a)) Unless…

· D offers ch evidence (404(a)(2)(B))

· Prosecution rebuts (404(a)(2)(B)(ii))

· 404 (a)(1) General rule:

· Evidence of a persons character isn’t admissible to prove their conduct in a case (regardless if it’s relevant) (ex: statements like this person is careful or violent)
· ^Policy: should decide cases on what the parties did not what type of people they are; character evidence tends to have tremendous effect on the jury;  b/c people make judgments on others constantly based on reputation

· ^jurors tend to overweigh character evidence ad believe it. has more impact than it really does (people act based on their circumstances and not their character)

· Character evidence def:

· Makes a general statement about someone and makes a moral judgment

· ^will trigger an emotional response in our minds; ie: if someone is called violent then we think they’re bad

· Difficulty w/character evidence is that there’s a bunch of rules and lots of details

· Character evidence as propensity evidence

· Means there’s something about this person that inclines them to act this way; they have a propensity to act this way

· ^habit evidence is also a type of propensity evidence but it’s admissible (habit evidence describes specific conduct in a highly specific situation and that they do it repeatedly (conveys no moral judgment)

· ^ex: every time you get a call for your spouse you light a cigarette 

· 803(21) Reputation testimony

· We admit testimony of people in the community going to someone’s moral reputation (hearsay objection overruled)

· Reputation testimony def: Mega hearsay; what everyone is saying about the guy

· 404 (a)(2) – Mercy Rule

· In a criminal case a D can offer positive character evidence about himself

· ^policy: guy is on trial for his liberty so he should be given every opportunity to demonstrate innocence; *only rule where admissibility depends on who’s offering the evidence

· Compare 404(a)(1) for civil cases:

· D won’t be able to bring in positive character evidence in civ cases

· 404 (a)(2)(A) – If the D admits good character evidence about himself then the P can offer negative character evidence

· Michaelson v. U.S.: criminal case and D is claiming entrapment so he calls character witnesses to say he has a great reputation in the community – court always P to cross-examine a character witness and ask if they know D had been convicted of stealing goods to discredit their testimony under 404(a)(2)(A)

· Door analogy for 404(a)(2)

· There’s a closed door that blocks character evidence but if the D chooses to open it then it will remain open and the P can introduce negative character evidence

· Limits on Mercy Rule

· Evidence offered must be to a pertinent character trait (ie: in a case where violence is at issue he can’t bring in character evidence about his honesty)

· ^pertinent requirement is another way to say relevant

· 405(a) – methods of proving character

·  (a) may be proved by testimony of the persons reputation or testimony in the form of an opinion, on cross-examination you can ask specific instances of conduct

· 3 methods of bringing in character evidence when door is open:

· 1) opinion 
· 2) reputation 
· 3) specific instances of conduct (if on cross)

· (3) Specific instances of conduct

· ^might be relevant to prove or disprove the credibility of character witnesses; can also prove character

· On cross of witness you ask specific instances of conduct it’s only admissible to attack the credibility of the character witness and NOT admissible to actually prove character

· ^evidence – 2 facts: 403 issue arises where the judge needs to give a limiting instruction for the jury to only question the credibility of the character witnesses from this evidence of specific conduct and not an actual attack on character

· *P needs a good faith belief that these instances actually happened in order to introduce them on cross

· ^policy: don’t want to overly prejudice the jury w/accusations against D

· Overview of 405(a)

· D must first open character witness door…

· Can only ask reputation or opinion questions on direct examination

· Can ask specific instances of conduct on cross examination to disprove the credibility of the character witness (court doesn’t have to admit these questions after a 403 analysis though)

· ^P can also now bring in his own character witnesses

· On re-direct examination you can ask about the specific conduct that the opposing side brought up on cross but you can’t bring up new specific conduct

· HYPOS

· HYPO: murder case. P wants to bring in witness’ that’ll say D has a long history of violence, is this relevant evidence? – yes b/c It pushes the pendulum in a direction; is it admissible? – no b/c character evidence
· Prosecution of Defendant for the murder of Victim.  The prosecution alleges that Defendant planned and carried out the murder of Victim, Defendant’s business rival.  To prove Defendant committed the crime, the prosecution calls Witness during its case-in-chief to testify that she has known Defendant for many years, and that in her opinion, Defendant is a violent person.  Defendant objects.  How should the court rule under the federal rules of evidence?  The C.E.C.? – Under FR this is inadmissible under 404(a) b/c the door is closed; under CEC 1101 it’s the same result
· Same case.  During his case-in-chief, Defendant calls Witness to testify that she has lived in the same community as Defendant for many years, she knows Defendant’s reputation for peacefulness, and Defendant’s reputation is that he is a peaceful person.  The prosecution objects that the defendant has offered inadmissible character evidence.  How should the court rule under the Federal Rules?  The C.E.C.? – under FR 404(a) it’s admissible b/c D can open the door; CEC 1102 is the same result as well
· Same case.  On cross-examination of Defendant’s witness, the prosecutor asks, “Did you know that when he was in law school Defendant beat up his Evidence professor?”  How should the court rule under the Federal Rules?  The C.E.C.? – FR 404(a) admits this only to attack the credibility of the witness; CEC 1103 also admits this for the same purpose
· Same case. If the prosecution also objects to the evidence in Question 7 on hearsay grounds, how should the court rule? – overruled; b/c 803(21) allows in reputation to character hearsay
· Same case. On direct examination, Defendant also asks Witness, “Have you heard about an occasion two years ago when Defendant refused an opportunity to fight with a person who had attacked Defendant's child?” The prosecution objects. How should the court rule? – sustained b/c this is a direct examination and you can’t use a specific instance of conduct question in it (405(a))
· Same case. During its cross-examination of Witness, the prosecution asks, “Did you hear that last year, Defendant was involved in a violent altercation while attending a high school football game?” Defendant objects. How should the court rule? – overruled; you can ask about specific instancnes on cross examination and it’ll be admissible to attack credibility
· Prosecution for assault.  Victim claims that Defendant hit her.  Defendant claims Victim hit Defendant first and that Defendant acted in self-defense.  Defendant offers evidence that Victim has violent character.  Prosecution then offers evidence that Defendant also has violent character.  How should the court rule under the Federal Rules?  The C.E.C.? – admissible b/c D has opened the door to the victims character so P can admit evidence that D is also a violent person; this is b/c of 404(a)(2)(B)(ii) *CEC 1103(b) applies here b/c the character trait is violence, wouldn’t work if it was a different character trait
· Prosecution for theft of diamond ring.  Victim claims defendant stole her ring.  Defendant claims ownership of the ring and claims it was Victim who stole it and that defendant just took it back.  Defendant offers evidence that Victim has character for dishonesty.  Prosecution then offers evidence that Defendant has character for dishonesty.  How should the court rule under the Federal Rules?  The C.E.C.? – FR 404(a)(2)(B)(ii) makes this admissible b/c any character trait attributed to the victim will open the door for the P to prove D has the same trait; in CEC 1103(b) Ds door is still closed b/c it’ll only be opened if violence is the character trait in question
· Negligence action by Plaintiff against Defendant arising from an automobile accident. Plaintiff claims Defendant ran a red light and struck Plaintiff's car, causing the injury. To prove Defendant ran the light, Plaintiff calls Witness, who is familiar with Defendant's community reputation, to testify that Defendant is known as a careless driver. Defendant objects. How should the court rule? – Inadmissible character evidence under 404(a) b/c it’s a general statement about someone conveying a moral judgment
· Same case. Is the evidence Plaintiff wishes to present relevant? Why or why not? – still relevant evidence b/c it pushes the pendulum towards the D probably crashing again if he’s careless
· Once the defendant offers character evidence to prove her innocence, how may the prosecution respond? – either by bringing up specific instances of the Ds conduct to rebut the credibility of the Ds character witnesses OR bring in it’s own character witnesses
· If the prosecution chooses to call its own witness to “rebut” the defendant's character evidence, may defendant raise specific instances of conduct on cross-examination of that witness? Yes, now the D can bring in specific instances of conduct to rebut the credibility of Ps character witnesses
· Civil action for battery by Plaintiff against Defendant following a brawl in a bar. Defendant denies striking Plaintiff. To prove that Defendant did not strike Plaintiff, Defendant calls Witness to testify that she knows Defendant well, and that in her opinion, Defendant is a non-violent person. Plaintiff objects. How should the court rule? – Sustained; this is a civil case so D can’t open the door under 404(a)
· Civil action where the plaintiff alleges a police officer violated her deceased husband's civil rights by shooting and killing deceased. The trial court admits evidence of deceased's history of violent encounters with police officers as tending to show deceased attacked the officer first. The judge reasons the evidence is admissible because the claim against the officer is criminal in nature. Plaintiff appeals on the ground this was inadmissible character evidence. How should the appellate court rule? – judge was wrong b/c this is a civil case so the character evidence shouldn’t be admitted regardless if this case has a criminal flavour to it
Sexual Assault Exceptions to 404(a)
· FR 413, 414, 415

· You can use the Ds prior acts/conduct to prove Ds character and conduct in sexual assault cases – does D use opinion and reputation on cross then? – I doubt it
· ^can only use specific instances to do this (a reverse from what 404 and 405 say)

· Also, can only use Ds prior acts to prove conduct and character in civil actions for sexual molestation

· 104(b) applies to each rule:

· So sexual assault acts are a reasonable person standard and thus only a reasonable person needs to believe this even happened *therefore actual convictions of these allegations aren’t required

· TLDR: even if the sexual assault charge failed under a preponderance or reasonable doubt standard it could still be approved as a preliminary fact under 140(b) sufficient to support a finding
· 403 argument against 413, 414,  and 415:

· Unfair prejudice arguments will have to say “jurists will just want to get D off the street b/c of prior accusations and not actually determine if they did the conduct in question” can’t say anything more b/c. the evidence of prior sexual assaults can be used to prove character or conduct

· FR 413 – similar crimes in sexual assault cases

· ^about sexual assault prior acts (child molestations qualify as sexual assaults)

· Sexual assault is broadly defined; child molestation is not so if a child molestation case is happening then prior sexual assaults of adults won’t be admissible (however the other way in a sexual assault case, child molestation prior acts would be admissible)

· CEC 1108 analogy = same as 413

· FR 414 – similar crimes in child molestation cases

· *child molestation is narrow and is a sexual offense against someone under the age of 14
· ^CEC 1108 has a broad definition for sexual offenses so everything will get in regardless if child molestation or sexual assault case

· **Things you can bring in to a regular sexual molestation case you might not be able to bring in to a child molestation case

· CEC 1108 analogy = same as 414 as well

· FR 415

· Allows whatever can be admitted in a criminal case be admitted in a civil case *these sexual assault instances are admissible in both crim and civ cases
· No comparable CEC rule – so can only bring in sexual assault evidence in crim cases for CA
· CEC 1109 – no FR analogy

· In a domestic violence case you can bring in prior acts to prove Ds character and conduct
· HYPOS

· Prosecution of Defendant for rape of Victim, who was attacked while walking to her car after seeing a movie. Defendant denies being the perpetrator. To prove that Defendant committed the crime, the prosecution calls Witness to testify that Defendant has committed several rapes in the past few years. Defendant objects. How should the court rule? – overruled; this is admissible under 413-415 b/c it’s a sexual assault case
· Same case as in Question 1. The prosecution also wishes to offer evidence that Defendant has a community reputation as a dangerous sexual criminal. Defendant objects. How should the court rule? – sustained; this is not admissible b/c only prior acts are allowed to be admitted of sexual molestation, NOT general reputation or opinion of sexual promiscuity
· Same case as in Question 1. The prosecution wishes to offer evidence that Defendant has committed two acts of child molestation. Defendant objects. How should the court rule? – objection overruled; sexual assault is very broadly defined; **wouldn’t work the other way though if it was a child molestation case and you tried to bring in evidence of prior sexual assaults
· Defendant is sued for sexual assault. Plaintiff offers evidence Defendant was charged with sexual assault in two instances. Defendant objects, arguing the charge was dropped in one case, and that he was acquitted in the second. How should the court rule? – evidence is admissible even though there has been no conviction b/c it’s just a 104(b) analysis as can a reasonable person believe this could’ve happened
· Prosecution of Defendant for rape of Victim, who was attacked while walking to her car after seeing a movie.  Defendant denies being the perpetrator.  To prove that Defendant committed the crime, the prosecution calls during its case-in-chief Witness to testify that Defendant has committed several rapes in the past few years.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.? – admissible under FR and CEC 1108 b/c door is opened for the P in sexual assault cases to brign in specific instances of prror sexual assault
· Same case as in Question 1.  The prosecution also wishes to offer evidence that Defendant has a community reputation as a dangerous sex criminal.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.? – FR it would be inadmissible b/c it only admits specific instances of sex offenses; CEC same thing
· Same case as in Question 1.  The prosecution wishes to offer evidence that Defendant has committed two acts of child molestation.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.? – Admissible under FR b/c sexual assaults are broadly defined under FR 413; same as CEC 1108
· Civil action for assault.  Plaintiff alleges Defendant sexually assaulted her.  Plaintiff offers evidence that Defendant committed other acts of sexual assault.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.? – FR 415 tracks the criminal law rules so this is admissible in a civil action; CEC 1108 doesn’t work here though b/c there’s no analogy for civil cases so the general rule kicks in and character is not admissible to prove conduct
· Criminal prosecution for assault.  Defendant allegedly beat his wife.  Prosecution offers evidence that Defendant beat his wife on previous occasions.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.? – FR 404(a) doesn’t admit these in b/c they aren’t sexual assaults they’re just assaults so character evidence isn’t admissible to prove conduct; CEC 1109 admits prior acts in domestic violence cases that go to a Ds character and conduct
Victims Character
· 2 doors of character evidence:

· Typically when you open one door thee other door isn’t affected

· ^unless the D opens the victims door then the Ds door will be opened a crack

· 404(a)(2)(B)
· In a homicide case a D can offer evidence of an alleged victim’s pertinent trait if the evidence is that the victim attacked first

· ^this is another way to open the door and the P can now offer evidence to rebut the character evidence of the victim AND offer character evidence against the peacefulness of D

· 2nd door to prove victims conduct: 404(a)(2)(C) 

· Different than the door to Ds character

· CEC 1101 – same as 404(a)

· D opens the door and can ask about 1) reputation or 2) opinion

· P can rebut w/specific conduct but can only use it to go at the credibility of the character witnesses

· 404(a)(2)(B)(ii)

· Works for any character trait brought in by D against the victim
· ^if D offers evidence of an alleged victim’s pertinent trait then the P can offer evidence of the Ds same trait (same as CEC 1103(b) but that only pertains to violence characteristics)

· TLDR: in federal law, whatever character trait the D offers in to prove the victims trait, the P can open the Ds door for that same trait

· ^ in CA this only works for the trait of violence so if D says the victim was dishonest it’ll do nothing to the Ds door

· HYPO: if D opens door to victims character will that have any affect on the Ds character door? – yes, when D opens door #2 then door #1 opens a crack and the P can offer evidence that the D has the same character trait that he claims the victim has
· 404(a)(2)(C) 

· In a homicide case a P can initially bring in character evidence of a victims peacefulness to rebut Ds evidence that the victim was the first aggressor

· ^CEC has no analogy

· 412 – sex offender cases
· D wants to bring in evidence of the victims sexual behavior or predisposition

· ^response to an inappropriate way of cross-examining a victim of sexual assault

· 412 limits evidence of a victims previous sexual conduct

· 412(b) exceptions:

· (2) in a civil case; court gets to weigh probative value against unjust prejudice (balancing test

· (1) in a criminal case

· (A) evidence can be used to prove someone other than D did the assault

· (B) sexual history of the D and victim is admissible to prove consent

· (C) evidence whose exclusion would violate the Ds constitutional rights

· CEC 1103 – mirrors FR 412(b)(1) for criminal cases but broader
· ^exception: 1103(a) you can prove victims character or conduct w/any method – can also use any method of charactere evidence when D opens victims door 
· CEC 1106 – ban on evidence in civil cases (doesn’t use 412(b)((2) balancing test)

· Makes evidence inadmissible of a victims past sexual history so long as the P doesn’t offer evidence of her sexual conduct herself (an opening of the door scenario)

· HYPOS

· Prosecution of Defendant for sexual assault on Victim. Defendant admits having sex with Victim but claims Victim consented. To prove consent, Defendant wishes to testify that prior to the alleged sexual assault, Defendant and Victim had engaged in consensual sexual intercourse on two occasions. The prosecution objects. How should the court rule? – this is admissible under 412(b)(1)(B) b/c you can bring in evidence of other sexual instances b/w D and the victim in order to prove consent
· Defendant is prosecuted for sexual assault. The prosecution's theory is that Victim went to defendant's hotel room willingly, but said “No” after he bit her. As tending to prove consent the defense calls a witness who will testify he dated Victim, and their physical relationship was “kinky.” – No not admissible, this is someone else speaking about the victims past sexual history and it’s not used to prove that the witness was the one who assaulted her
· Prosecution of Defendant for arson. The prosecution claims that Defendant set fire to the office building of Victim, a business rival, after Victim beat Defendant in bidding on a large contract. Defendant claims Victim burned the building for the insurance money. To prove that Victim was responsible for the fire, Defendant calls Witness to testify that she has known Victim for many years, and that in her opinion, Victim is a dishonest person. The prosecution objects. How should the court rule? – Court should admit this evidence b/c the D can offer evidence of a victims pertinent character trait to prove her conduct; under 405 this is an opinion on direct examination and 405(a) allows for this
· Same case. During its rebuttal case, the prosecution calls Witness 2 to testify that Defendant is known in the community as a dishonest person. Defendant objects. How should the court rule? – Yes the P can bring in this evidence b/c the door is open; 405 also allows for reputational evidence on direct examination
· Same case. The prosecutor asks Witness 2 to relate an instance of Defendant's dishonesty. Defendant objects. How should the court rule? – Not admissible on direct examination; under 405 you can’t use specific instances on direct
· Same case. During its rebuttal case, the prosecution calls Witness 3 to testify that Defendant is known in the community as a mobster. Defendant objects. How should the court rule? – inadmissible, b/c the door isn’t opened to the D being a mobster; the D only opened the door to his own dishonesty
· Prosecution of Defendant for the murder of Victim. To prove that Victim was the first aggressor, Defendant calls Witness, who testifies that she knew Victim for many years, and that in her opinion, Victim was a violent person. During its rebuttal case, the prosecution calls Witness 2 to testify that she knew Victim for many years, and that in her opinion, Victim was a non-violent person. Defendant objects. How should the court rule? – admissible; the D opened the victims character door to her violence so on direct examination of a different witness this evidence to Ds violence would be admissible
· Same case. Assume that instead of testifying as in Question 5, Witness states that she was present at the time of the incident, that Victim attacked Defendant with a knife without notice or provocation, and that Defendant responded by shooting Victim. During its rebuttal case, the prosecution wishes to call Witness 2 to testify to Victim's character for peacefulness. Defendant objects. How should the court rule? – admissible, even though the door was never opened, under 404(a)(2)(C) in a homicide case the prosecutor can offer evidence to a victims trait of peacefulness to rebut evidence that victim was the initial aggressor
· Murder prosecution.  Defendant testifies he acted in self defense after victim attacked him.  The prosecution offers the testimony of victim’s sister, who says victim had a reputation for peacefulness.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.? – under FR 404(a)(2)(C) makes this admissible b/c the door is opened in a homicide case for the P to offer into evidence of the victims peacefulness; CEC has no analogy so wouldn’t be admissible
· Same case.  Defendant offers the direct examination testimony of victim’s neighbor that he once saw the victim assault his Evidence professor.  The prosecution objects.  How should the court rule under the Federal Rules?  The C.E.C.? – FR inadmissible b/c we’re on direct examination so under 405 you can’t admit a specific instance of conduct on direct; under CEC 1103(a) allows the D to open the door to victims character and allows for any evidence that goes to the victims character or conduct
· Civil action for assault.  Plaintiff claims defendant raped her.  Defendant, a professional basketball player, claims he and plaintiff engaged in consensual sex.  There were no other witnesses to the encounter between plaintiff and defendant and the physical evidence is inconclusive on the question of consent.  On direct examination, plaintiff said nothing about her sexual conduct with others.  Defendant offers evidence that plaintiff engaged in consensual sex with other members of the same basketball team on the night in question.  Plaintiff objects.  How should the court rule under the Federal Rules?  The C.E.C.? – FR 412 since this is a civil case it is likely the probative value outweighs the unjust prejudice; CEC 1106 will bar this evidence b/c P didn’t open the door on herself
404(b) – Bad conduct; 405 essential issue in case; Habit evidence
· 404(b): evidence of a prior crime, wrong, or other act isn’t admissible to prove a crime, wrong, or other act in the case at issue

· ^TLDR: can’t admit bad conduct to prove character

· ^it repeats 404(a) that a prior act can’t be used to prove conduct in the present case

· 404(b)(2) – evidence of bad conduct might be admitted for another purpose such as MIMIC (always susceptible to a 403 objection) (*loved by prosecutors; works for both civil and crim cases)
· Motive

· Identity

· Mistake (absence of mistake)

· Intent

· Common plan or scheme

· Must be evidence going to something other than character though; logic has to get outside of character inference

· Actual wording of rule: “evidence may be admissible for another purpose, such as proving Motive, Opportunity, Intent, Preparation, Plan, Knowledge, Identity, Absence of mistake, or Lack of accident.
· 403 Objection for MIMIC evidence

· There’ll always be a 403 objection when trying to bring in one of these MIMIC facts; b/c the fact proves 1) inadmissible character inference AND 2) admissible MIMIC

· on the exam I won’t be required to pick the right MIMIC fact, just  be able to determine if the evidence is worthy after a 403 objection (probative value to prove MIMIC needs to outweigh the possibility of negative character inference

· 104(b) applies to MIMIC facts

· Just b/c there’s an acquittal doesn’t mean that a MIMIC fact isn’t admissible b/c it just needs to get pass a sufficient to support a finding

· ^policy: if you can’t prove Ds actual charge then the MIMIC fact is irrelevant

· Hoddleston v. U.S.: D purchases tapes from a theif and P wants to bring in evidence that D also purchased a T.V. from this theif before to prove P knowledge that the tapes were stolen goods – court analyses the MIMIC fact under 104(b) b/c if the tapes weren’t stolen it’d be irrelevant that D bought a T.V.  from the same source
· How to get admissible evidence under identity:

· Must be 1) fairly unique evidence and 2) similar to the way the crime in question was committed

· What is bad conduct? (ie: a crime, wrong or other act)

· Doesn’t deal w/an arrest or conviction (which is an act done by the cops) Instead dals w/the underlying conduct of the arrest or conviction

· Uncharged misconduct:

· 404(b)(2) deals w/the D doing some conduct which isn’t being charged in the present case

· Timing: most of the time the uncharged misconduct occurs before the conduct being charged in the present case but it’s not crucial so long as it has a bearing on one of the MIMIC facts

· When does the prior bad conduct need to be similar to the conduct at issue? And to what extent?
· ^sometimes in order to be probative there must be similarity b/w the conduct and issue in the case (depends on what MIMIC fact you’re trying to prove)
· Doctrine of chances

· “what are the chances there’s an innocent explanation for this”

· Can admit prior events to show improbability of the Ds claims

· ^ie; what are the chances that every time the D is left w/the baby the baby gets injured on its own

· Robbins v. State: D is accused of killing a child while babysitting but he says he was trying to perform CPR – court allows in evidence that on 4 occasions the child suffered bruises when left w/D b/c under doctrine of chances it’s improbable that everytime the kid was left with D he accidentally suffered bruises

· 405(b) - character evidence which is an essential element of the case

· Character will only be an issue in some civil cases (not criminal)

· Types of civil cases where character is an issue:

· 1) child custody cases

· 2) defamation of character case

· ^if the character trait was true then D wins so Ps character is an essential defense of the case

· 3) negligent entrustment

· 4) loss of consortium case

· ^prove family member sucked so family didn’t lose much

· 405(b) – can prove character through any form of evidence (reputation, specific acts, ect…) if it’s 1 of the 4 cases above

· Habit Evidence FR 406. – does this work for both crim and civ cases?
· Opposite approach to 404(a) character

· Habit is admissible to prove conduct

· Habit def: Evidence that says something specific about a person, shows how they act in a particular situation and conveys no moral judgment (just describes the conduct)

· TLDR: specific conduct in a specific situation that happened a lot (ie: habitual)

· ^ex: evidence of someone being a reckless driver is character evidence, evidence someone always does a rolling stop at jefferson crosswalk is habit evidence

· Habit evidence applies to both people and business habits 

· Habit evidence must be habitual

· Ie: the conduct must happen a lot; a couple of times isn’t habitual
· HYPOS

· HYPO: D accused of selling drugs to an undercover cop, D claims he was entrapped to sell the drugs, P offers evidence that on that same street corner D had sold drugs before, is this admissible? – this bad conduct will still be admissible to prove the Ds intent or identity on the street corner but will lead to a 403 objection b/c it could be used to prove the fact that Ds a drug dealer
· HYPO: get away vehicle inn bank robbery was an ambulance, evidence brought in is that D stole an ambulance 2 days ago, is this admissible? – under 404(b)(2) this is admissible as bad conduct that goes to the intent of the D to get an ambulance to rob the bank; can’t be used to prove D is a robber though
· HYPO: case for D shooting someone in the heart, P wants to bring in evidence that D previously shot 3 people in the heart before, is this probative of identity? – no, so won’t work under 404(b)(2) since all killers shoot for the heart
· HYPO: will evidence of the cops arresting the D be admissible under 404(b)(2)? – no, that’s an act done by the cop not by the D, underlying act of the D will be admissible though
· HYPO: D is charged w/bank robbery, is evidence that D robbed 10 other banks admissible to prove it was Ds plan to rob this bank? – not if P. says D robs all these banks and is thus a bank robber (this would be a character evidence and thus inadmissible)
· Veep, the vice-president of a bank, loses money betting with a bookie. To cover his losses, he embezzles money from the bank. He learns that bank examiners will examine the bank's books the next day. Fearing they will discover that cash is missing, he sets the bank on fire. Veep is charged with arson, and the prosecutor offers evidence of Veep's gambling and embezzlement. Veep objects. How should the court rule? – overruled b/c it is being used as a motive so 404(b)(2) applies b/c there was a motive to burn down the bank
· Murder prosecution. Victim Roadrunner was shot. Defendant Coyote admits shooting Roadrunner but claims it was accidental. The prosecution offers evidence that, in the week before the shooting, Coyote tried to drop an anvil on Roadrunner, gave Roadrunner a birthday cake with sticks of dynamite for candles, and put a black widow spider in Roadrunner's athletic supporter. Coyote objects. How should the court rule? – admissible to prove intent under 404(b)(2) “MIMIC”, must be something other than character evidence though
· Prosecution of Defendant for bank robbery. The perpetrator entered the bank wearing a Smokey the Bear costume, approached a teller, told the teller that money was needed to “feed the hungry bears,” held out a large burlap sack for the teller to fill, and left after the teller did as she was told. Defendant claims to have been in another city when the crime was committed. The prosecution calls a witness to testify that on two occasions in the past month, he served as lookout for Defendant when Defendant committed bank robberies in the same city using the method just described. Defendant does not deny committing the other robberies, but objects to admission of the evidence on the ground it violates the character evidence rule. How should the prosecutor respond? How should the court rule? – admissible b/c 404(b)(2) b/c it goes to the identity of D (would need to use 104(b) to find that D was the guy in the bear costume)
· Same case. Defendant argues that because the charged and uncharged crimes are so similar, there is a great danger that the jury will convict Defendant for being a bank robbing type, without finding whether Defendant committed the charged robbery. As a result, Defendant argues, the court should exclude the evidence as too prejudicial. How should the court rule? – they are similar but the identity inference is strong and must be balanced by a limiting instruction for the jury not to infer D is a robber just b/c he robbed the ambulance
· Prosecution of Defendant for possession of a stolen laptop computer. Defendant admits possessing the computer, but claims she had just found it at a bus stop and planned to turn it in to the bus company. To prove Defendant planned to keep the laptop, the prosecutor wishes to present evidence that police found three other laptops in Defendant's home. None of these machines belonged to Defendant. Defendant objects to the prosecution's evidence on the ground it constitutes inadmissible character evidence. How should the court rule? – This works under the doctrine of chances b/c what’re the chances there’s an innocent explanation for this
· Prosecution of Defendant for failing to stop her car on police orders after she ran a red light. The police followed Defendant for many miles before finally shooting out Defendant's tires, forcing her to stop. Defendant claims she did not know the police were chasing her. To prove Defendant's knowledge, the prosecution wishes to offer evidence that a few days before the incident, Defendant robbed a bank. Defendant objects on grounds the evidence is irrelevant except on the basis that it shows her bad character, and that it is not admissible for that purpose. How should the court rule? – 404(b)(2) applies here b/c D has a MOTIVE to run from the police b/c she doesn’t want to be apprehended for the bank robbery
· Prosecution of Defendant for the murder of Victim. The murderer waited outside Victim's home, accosted him when he got out of his car, forced him into the house, took all the money and jewelry from the house, and shot him. Defendant denies committing the crime. To prove Defendant was the killer, the prosecution wishes to present evidence that several weeks earlier, Defendant had committed a murder in a nearby town using the same method. Defendant objects on the ground the two acts are not sufficiently similar. How should the court rule? – MIMIC issue of identity is present b/c it’s the same crime but it’s not a very unique way to commit a crime so shouldn’t be admitted b/c the probative value doesn’t outweigh the harm of the jury making a negative character assumption about D
· Prosecution of Defendant, a restaurant parking valet, for car theft. The day before the car was stolen, its owner had driven it to the restaurant, and Defendant parked it. Defendant denies committing the crime. To prove Defendant committed the crime, the prosecution wishes to present evidence that when Defendant parked the car the day before it was stolen, he made a clay impression of the key. Defendant objects on the ground that the uncharged and charged acts are not sufficiently similar. How should the court rule? – No similarity here b/w the crime being charged and the bad act being proven but this is admissible b/c it proves there was planning for the crime
· Prosecution of Defendant for possession of cocaine. Defendant admits that the cocaine was found in his apartment, but claims he thought it was flour. To prove Defendant knew the substance was cocaine, the prosecution wishes to prove that several months earlier, Defendant was convicted of cocaine possession. Defendant objects. How should the court rule? – MIMIC works here b/c of the Knowledge fact so this is admissible
· Same case. Assume Defendant argues that the prosecution should not be permitted to offer the evidence because Defendant was acquitted in the prior trial. How should the court rule? – Jury didn’t find guilty beyond a reasonable doubt yet b/c this is a preliminary fact so would work under 104 to prove the MIMIC fact and thus it’s admissible
· Prosecution of Defendant for bank robbery. After obtaining the money, the robbers fled in a minivan. Defendant denies involvement. To prove Defendant's involvement, the prosecution offers evidence that Defendant stole the minivan the day before the bank robbery. Defendant objects. How should the court rule? – admissible to show MIMIC preparation and plan (doesn’t show he stole the minivan and is thus a theif, instead shows he stole THIS minivan in order to rob the bank)
· Prosecution of Defendant for the murder of Victim. Defendant admits running Victim over with a car, but claims it was an accident. The prosecution alleges that Defendant, Victim, Zed, and Abel had all participated in a successful bank robbery. The prosecution wishes to present evidence that just after killing Victim, Defendant shot Zed to death and cut the brake cable on Abel's car, causing Abel to be involved in a fatal accident. Defendant objects to evidence of the killings of Zed and Abel, alleging lack of similarity between those acts and the charged crime. How should the court rule? – MIMIC fact of motive is present b/c D wants all the money so the killings of his co-felons shows he had the motive to get more $$ (Canada needs mor monay)
· Plaintiff sues Defendant for battery following an altercation in a bar. Defendant claims she was not involved, or even present, at the time of the fight. To prove that another person, Zed, was the responsible party, Defendant wishes to offer evidence that Plaintiff had previously attacked Zed at a football game. Plaintiff objects. How should the court rule? – MIMIM fact of motive works here b/c if P had attacked Zed previously then Zed would have a motive to attack again
· Negligence action arising from an intersection collision. Plaintiff claims that Defendant ran the stop sign. To prove that Defendant did so, Plaintiff calls Witness to testify that for the past year, she has ridden with Defendant almost every day to school, that they always cross the intersection in question, and that Defendant almost always fails to stop at the stop sign. Defendant objects on grounds Witness's testimony is inadmissible character evidence. How should the court rule? – this is admissible habit evidence b/c it’s specific conduct in a specific situation that happened a lot
· Same case. Suppose Witness's testimony will be that she has ridden with Defendant three times, and that Defendant failed to stop at the stop sign all three times. Again, Defendant objects on grounds Witness's testimony is inadmissible character evidence. How should the court rule? – Inadmissible b/c it’s not frequent enough so not habitual conduct
· Same case. Defendant calls Witness 2 to testify that she has known Defendant for many years, has ridden with Defendant on hundreds of occasions, and that in her opinion, Defendant is a careful driver. Plaintiff objects on grounds Witness 2's testimony is inadmissible character evidence. How should the court rule? – General statement conveying a moral judgement isn’t habit evidence so this is inadmissible character evidence 
CHAPTER 5 – Subsequent Remedial Measures
FR 407 – Subsequent Remedial Measures (evidence can’t be used to show negligence)
· Exclusion of other relevant evidence b/c admitting it would cause some problem that has nothing to do with the lawsuit
· Evidence of similar events:

· Evidence can still be relevant in a present case even if it’s about other people in different situations

· ^not an actual rule for this but relevancy and unfair prejudice still apply

· Relevancy of prior acts:

· Are the circumstances similar? Or have they changed

· FR 407 – Can’t be used to show negligence; rule that excludes evidence
· When measures are taken that would’ve made an earlier injury less likely then it’s inadmissible to prove… negligence, culpable conduct, a defect in product or its design, or a need for a warning sign

· ^applicable in both negligence cases and products liability to bar evidence that D had a defective design b/c they later changed it

· CEC 1151 doesn’t consider products liability cases but rather just negligence ones so scope is smaller

· Timing of 407:

· Must be – Injury first -> then remidial measure

· ^must be a subsequent remedial measure to be inadmissible, if it happens before the injury then it’s admissible

· ^policy: only want to avoid discouraging corps for changing their practices after an injury occurs

· Exception to 407: can admit this evidence to refute the defense that it wasn’t feasible to take this precautionary measure; can also admit for impeachment purposes

· ^can bring in remedial measure evidence if the D tries to dispute ownership, control, or feasibility of precautions (also can be used for impeachment)

· Tuer v. Mcdonald: hospital changed its procedure to not give blood thinners until right before a procedure so a patient wouldn’t get a heart attack, but this patient bleeds to death – court refuses to admit this new policy into evidence b/c 407 bars it to prove the hospitals negligence

· Difference b/w denying negligence and denying feasibility

· Compare: 1) we didn’t restart the drug b/c it was reasonable not to vs 2) we didn’t restart the drug b/c the P would’ve died on the operating table if we did

· 1) is a defense against negligence so can’t admit evidence under 407

· 2) goes beyond denying that you weren’t negligent and thus it is a defense that no feasible precaution could’ve prevented it (P can then bring in the evidence of the other tactics used under the 407 exception)

· HYPOS

· Negligence action by Plaintiff against Defendant, a railroad company, following a collision between Plaintiff's vehicle and Defendant's train. Plaintiff was driving her vehicle when she approached a railroad crossing. Plaintiff claims that the gate was not down and the light was not flashing, so she started to cross the tracks. Defendant denies that the gate and signal were not working. To prove that the gate and signal were not working, Plaintiff wishes to present evidence that on two occasions in the year before her accident, drivers narrowly avoided collisions at the same crossing because the gate and signal were not operating. Defendant objects. How should the court rule? – This could be inadmissible if the P says they fixed the lights since those prior events
· Negligence action by Plaintiff against Defendant, a supermarket owner, for injuries suffered when Plaintiff slipped and fell on the floor of the produce section. It was raining outside when the accident occurred. Plaintiff claims the floor was wet and slippery, causing her fall. Defendant denies that the floor was unreasonably slippery when wet. To prove that the floor surface was unreasonably dangerous, Plaintiff wishes to present evidence that in the past two years, several customers have suffered slip-and-fall accidents in the produce section. Defendant objects. How should the court rule? – The D would look to see if the victims of the prior falls were similar to this P, need to look at the facts to determine the relevance of the prior acts to this charge
· Negligence action by Plaintiff against Defendant, a store owner, following an incident in which Plaintiff tripped on the sidewalk in front of Defendant's store. Plaintiff alleges that the cracked sidewalk created unreasonable danger to customers and others passing by the store. Assume Defendant is responsible for maintaining a reasonably safe sidewalk. Defendant admits the presence of the crack but denies that the sidewalk is unreasonably dangerous. To prove the existence of unreasonable danger, Plaintiff wishes to present evidence that in the period from six months before Plaintiff's fall until six months after Plaintiff's fall, five other people had tripped on the same crack, all of them under similar weather conditions. Defendant objects. How should the court rule? – Need more facts to determine how similar these previous facts are to this instant case
· Same facts. Assume that in support of its motion to exclude Plaintiff's evidence of the other falls, Defendant wishes to present evidence that during the same time period, thousands of pedestrians walked over the same spot in the sidewalk, and that Defendant had received no other reports of falls or injuries. How should the court rule? – not admissible, these people may not have walked over the same exact spot as the P
· HYPO: P falls down stairs and then the LL fixes them,  can the P admit into evidence that the LL fixed the stairs after the accident? – while it is relevant b/c the LL may have known  the stairs sucked, it’s still inadmissible b/c it may discourage LLs from fixing these problems
· Cont HYPO: if LL that fixed the stairs after the P falls tries to say “there’s no way to protect people from falling down stairs” – P could use 407 exception to admit evidence that LL fixed the stairs
· HYPO: What if D changed its product design and then the P gets injured by it, will this change to the design be inadmissible? – no, you can admit the change b/c it happened before the injury
· Products liability action seeking to hold defendant, manufacturer of an intrauterine birth control device, strictly liable for manufacturing an allegedly defective product that injured plaintiff.  Plaintiff offers evidence that, after many doctors reported that patients using the device were rendered sterile, defendant altered the design of the device.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.? – FR 407 applies here so inadmissible b/c you can’t bring in evidence of changing a design to cure a defect;  under CEC 1151 the evidence is admissible b/c doesn’t consider products liability cases
· Plaintiff sues Defendant, the owner of a convenience store, for negligence after Plaintiff tripped and fell over a can of fruit that had fallen off a shelf on a display near the store's front door. Defendant admits that Plaintiff tripped in this way, but denies its negligence led to Plaintiff's fall. To prove Defendant was negligent in allowing the can to fall from the shelf, Plaintiff wishes to present evidence that after the accident, Defendant began placing the cans in staggered (brick-like) stacks rather than one directly on top of the other. Defendant objects. How should the court rule? – inadmissible; under 407 this is a subsequent remedial measure used to show the Ds negligence
· Same case. Defendant claims the can on which Plaintiff tripped was no longer the store's property, but had fallen out of a customer's bag after the customer had paid for his purchases. How should the court rule on Defendant's objection to the subsequent remedial measures evidence? – This would be admissible under 407 b/c why would the store change their stacking of cans if they really believed they didn’t “control” this can
· Same case. Defendant admits that the can fell from the display, but testifies that this was the “best possible way” to stack cans. How should the court rule on Defendant's objection? – This is admissible b/c it goes beyond arguing against negligence and instead is an argument that the D used the most feasible precation
· Same case. Defendant admits that the can fell from the display. Instead of testifying that this was the “best possible way” to stack cans, Defendant testifies that this method was “safe.” How should the court rule on Defendant's objection? – inadmissible, saying it was merely “safe” is just a defense to the D being negligent
Compromise and Pmt of Medical Expenses FR 408 and 409
· FR 408 – Compromise rule
· ^excludes evidence of offers and negotiations

· (a)(1): offers to settle a case aren’t admissible

· (a)(2): conduct or a statement made during compromise negotiations about the claim is also inadmissible 

· ^408 will bar inconsistent statements made during a valid settlement negotiation when the party is saying something different at trial

· ^policy: don’t want to discourage settling cases

· 408(b) exceptions:

· Compromise must be made on a disputed claim, D can’t offer to settle before the P has even accused anything against D

· Also if one of the parties is admitting to everything then the rule doesn’t apply

· Court may also admit these offers/negotiations if you negotiate to obstruct a criminal investigation or prosecution, proving a witnesses bias or prejudice, or the actual settlement K (if there’s a dispute to the enforcement or breach of the settlement K then it’ll be admissible)
· FR 409 – offers to pay medical and similar expenses

· ^excludes evidence of efforts to pay medical and similar expenses out of a humanitarian purpose

· 409 is about humanitarian jestures to pay medical expenses; *the party or anyone other than the D can make the jesture (non-party still needs to have PK though)
· ^policy: inadmissible b/c it’s socially good conduct that we don’t want to discourage

· 409 only excludes promises to pay medical expenses; won’t exclude facts the party says about the case, also won’t exclude compromise offers but 408 will do that

· CEC 1152 (analog to 408 and 409)

· Covers 408 and is broader than 409 b/c it excludes compromises for humanitarian efforts

· ^409 only excludes the actual humanitarian pmts

· CEC 1160 – no FR analog

· If the D says they’re very sorry, expresses sympathy, this will be inadmissible

· ^policy: encourage politeness

· HYPOS

· Action for personal injuries suffered in an automobile accident.  At the scene, defendant said to plaintiff, “You seem to be in a lot of pain.  I am so sorry that I ran the red light.”  Defendant then followed plaintiff’s ambulance to the hospital and paid plaintiff’s hospital bill.  After filing of the suit, defendant’s lawyer offered to settle plaintiff’s claim for $100,000.  Plaintiff offers to testify to all these matters and defendant objects.  How should the court rule under the Federal Rules?  The C.E.C.? – FR 408 won’t apply to the initial admission of running the red light b/c there wasn’t a disputed claim and this isn’t a compromise offer, the negotiation for 100k is a compromise offer and would be excluded under 408, the paying of the bills are excluded under FR 409 humanitarian jesture; CEC 1152 doesn’t work here either for the initial statements BUT CEC 1160 will exclude these statements of benevolent gestures expressing sympathy
· Plaintiff sues Defendant for negligence following an intersection collision between their cars after one of them ran a red light. Plaintiff's car was damaged, though Plaintiff suffered no physical injury. Plaintiff wishes to testify that immediately after the collision, before Plaintiff said anything, Defendant got out of his car, approached Plaintiff, and said, “It's my fault. Please let me pay your damages.” Defendant objects on hearsay grounds. How should the court rule? – Hearsay doesn’t apply b/c it was a party admission; 408 objection is also overruled so evidence of this statement is admissible b/c there wasn’t any dispute and entire fault was admitted
· Same case, except that Defendant's statement to Plaintiff was “It's my fault, but I don't want to go through our insurance companies. If you'll agree to bypass the insurance companies, I'll pay you now for your damages.” Defendant objects. How should the court rule? – 408 doesn’t apply b/c there’s no disputed claim since D is admitting to everything
· Same case. Assume that at the scene, both parties claimed the other ran the red light. Plaintiff wishes to testify that a month later, after Plaintiff notified Defendant in writing that it cost $2,500 to fix the car, Defendant called Plaintiff and said, “I admit that I ran the light, but there's no way your car had that much damage. I think we can work things out more reasonably.” Defendant objects. How should the court rule? -  There is a claim and the amount owed is in dispute so FR 408 applies b/c this is a negotiation
· Same as Question 4, except that Defendant's statement to Plaintiff was “I was in the wrong, but I can only scrape together $1,000. Will you accept that?” Defendant objects. How should the court rule? – Objection overruled; nothing in dispute here b/c D admits he’s wrong and doesn’t dispute amount of damages so 408 doesn’t apply
· Plaintiff, a pedestrian, sues Defendant, a driver, for negligence for striking Plaintiff as Plaintiff crossed the street in a crosswalk. Defendant denies striking Plaintiff, and claims she was elsewhere when the event took place. The police began a criminal investigation, and, based on Plaintiff's identification of Defendant as the driver, charged Defendant with reckless driving. At trial, Defendant wishes to testify that shortly after Defendant was charged, Plaintiff phoned Defendant and said that if Defendant agreed to a private settlement of the civil case, Plaintiff would tell the police she was mistaken in her identification of Defendant as the driver. Plaintiff objects. How should the court rule? – 408 doesn’t apply b/c this is an attempt to obstruct a criminal proceeding
· Plaintiff sues Defendant, a store owner, after Plaintiff slipped and fell in the store. Plaintiff claims she suffered an injury in the fall. A few days after the accident, Defendant said to Plaintiff, “That floor was slippery, but I'm not sure you were really injured.” Defendant then offered to pay some of Plaintiff's medical expenses in exchange for a signed release. The case did not settle. At trial, Defendant testifies that the floor was not slippery. Plaintiff wishes to testify about Defendant's prior statement admitting that the floor was slippery. Defendant objects. How should the court rule? – Objection sustained; evidence is excluded under 408 b/c the statement was made during a settlement negotiation
· Action by Plaintiff against Defendant to recover a debt Defendant allegedly owes. Defendant claims that the debt was discharged. To prove discharge, Defendant wishes to testify that the parties negotiated a settlement of the matter, and that the parties performed their obligations pursuant to the agreement. Plaintiff objects. How should the court rule? – Objection overruled so evidence is admissible; 408 doesn’t apply b/c this is just a contract and lawsuits can be based on contracts
· After a three-car collision involving Plaintiff, Defendant, and Zed, Plaintiff brought suit against both Defendant and Zed. After some negotiation, Plaintiff agreed to settle with Zed for a small percentage of the total damages. Zed, in turn, agreed to remain a party to the action but testify favorably to Plaintiff at trial. In addition, Plaintiff agrees that if she obtains a judgment against Defendant in excess of a certain amount, Zed will receive a share of the excess. At trial, Zed testifies that Defendant started the chain of events by speeding and running a red light. Defendant wishes to ask Zed on cross-examination about the settlement agreement with Plaintiff. Plaintiff objects, citing the compromise rule. How should the court rule? – Overruled; evidence about the compromise agreement proves the bias of the witness
· Plaintiff sues Defendant for negligence following Plaintiff's fall in Defendant's restaurant. Plaintiff claims Defendant's employees failed to mop up a coffee spill near one of the tables, and that Plaintiff slipped on the coffee, causing her injury. Defendant denies that there was spilled coffee on the floor. To prove Defendant's responsibility, Plaintiff wishes to testify that after her fall, Defendant offered to send her to a doctor “at our expense.” Defendant objects. How should the court rule? – 409 applies so this will be inadmissible b/c it’s a humanitarian jesture to pay medical expenses
· Same case. Assume the statement had been made by a waiter rather than by Defendant. Defendant objects. How should the court rule? – Same analysis as above, 409 jestures don’t need to be made by the actual D
· Same case. Assume, as in Question 1, that the statement was made by Defendant, and that the entire statement was, “looks like the floor was pretty slippery. Why don't you see your doctor at our expense?” Defendant objects. How should the court rule? – D commented that the floor was slippery so that’ll be admitted; the doctor at our expense part is inadmissible though under 409
· Same as Question 3, except that Defendant says, “looks like the floor was pretty slippery. If you will sign a release, you can see your doctor at our expense.” Defendant objects. How should the court rule? – 409 doesn’t apply b/c this isn’t just a humanitarian jesture since the D is asking for something back; 408 will apply though if  there was an actual disputed claim
· Same case, and same statement as in Question 3. Suppose Defendant made the statement to Plaintiff during a telephone call after being contacted by a waiter about Plaintiff's fall. Defendant argues that the statement about the spill is inadmissible for lack of personal knowledge. How should the court rule? – PK requirement doesn’t apply here b/c it’s a statement by the D offered against himself so PK isn’t required cause D can say at trial that he didn’t have PK
Plea Evidence and Evidence of Liability Insurance
· FR 410 – Plea discussions and related statements (applies to crim and civ cases)

· Evidence isn’t admissible against the D who made the plea or participated in the plea discussions if.. (plea discussion must be w/Ps attorney)
· (1) a guilty plea was later w/drawn

· (2) a nolo contendere plea (no contest plea)

· (3) statement made during a proceeding on either of those pleas

· (4) any discussion w/the Ps attorney if the discussions didn’t result in a guilty plea or they later w/drew their guilty plea

· 410(b) exceptions: 

· Court can still admit the evidence if…

· (1) Proceeding in which another statement made during the same plea bargain has been introduced and the statements, in fairness, should be considered together

· (2) in a criminal proceeding for perjury or false statement, if the D made the statement under oath, on the record, or w/counsel present

· If party getting the plea bargain signed a conditional waiver of 410

· ^SC says that conditional waivers of 410 are enforceable in  plea bargains so you won’t be able to take back your guilty plea later

· 410 only protects those actually participating in the plea bargains and not their accomplices who may be ratted out (these accomplices can make a hearsay objection though)

· CEC 1153 – works the same as 410

· Cal Gov Code 7285 – makes immigration status inadmissible

· FR 411 – liability insurance

· Evidence that someone wasn’t insured isn’t admissible to prove whether the person acted negligently (evidence of other kinds of insurance might be relevant and admissible just not liability insurance)

· ^but court may introduce evidence of liability insurance to prove another purpose such as a witness’ prejudice or bias, proving agency, ownership, or control

· Policy of 411:

· Don’t want juries to know that the D has insurance b/c then they’ll be more inclined to find for the P

· ^if an attorney even says “insurance” it will be a mistrial if it relates to liability insurance like this b/c it’s so prejudicial

· Argument for why liability insurance is relevant:

· If someone’s covered by insurance they’ll act w/less care (not a compelling argument though b/c 411 still makes this inadmissible)
· HYPOS

· Prosecution for murder.  In a plea bargaining discussion between defense counsel and the prosector in the presence of defendant, the latter said, “You might as well take me to the gas chamber right now.”  No plea agreement was reached and the prosecution offered defendant’s statement into evidence at trial to prove his consciousness of guilt.  Is the statement admissible under the Federal Rules?  The C.E.C?  - FR 410 applies here since no plea bargain was met and the D was speaking w/the P attornney; CEC 1153 works here too b/c CA courts have construed the rule as making statements in plea bargains inadmissible
· Prosecution of Defendant for possession of narcotics with intent to distribute. At trial, the prosecution wishes to present evidence that after being read her Miranda rights, and while she was being transported to the police station after her arrest, Defendant said to one of the officers, “Can't we work something out? I was only going to sell enough of the stuff to make sure I could pay the rent.” Defendant objects. How should the court rule? – 410 doesn’t apply here b/c the D made statements to the cops and not to a prosecuting attorney
· Prosecution of Defendant and Zed for murder. At trial, the prosecution wishes to present evidence that while in custody, during a meeting with the prosecutor, Defendant admitted being involved and said she would testify that Zed was the “trigger man” if the prosecutor would drop the charges against her. Defendant and Zed both object to the testimony. How should the court rule? – 410 doesn’t work for Zed b/c Zed wasn’t participating in the plea discussion, but Zed can bar this evidence b/c it’s hearsay; 410 does work for the D b/c the D is participating in a plea bargain w/the P
· Same case as in Question 2. Assume, however, that Defendant's statement was made to police rather than to a prosecutor. Both Defendant and Zed object. How should the court rule? – No 410 argument b/c this isn’t a plea bargain w/the P; Zed can still bar this evidence against him as hearsay but this will lead to the evidence being relevant to 2 facts (one against D which is admissible and one against Zed which isn’t) so a limiting instruction is required
· Prosecution of Defendant for bank robbery. The perpetrator approached a teller with a realistic-looking gun fashioned from a large bar of soap, told the teller that he was the “Mr. Clean Bandit,” and ordered the teller to place all the small bills from her cash drawer into the laundry sack he was carrying. After the teller did this, the perpetrator sprayed her with Mr. Clean and fled. Defendant denies involvement. To prove Defendant's guilt, the prosecution offers evidence that a year earlier, Defendant had pled guilty to a bank robbery committed in exactly the same way. That plea was never withdrawn. Defendant objects. How should the court rule? – 410 doesn’t apply here b/c the guilty plea was never withdrawn, this also is probative of identity under 401(b); hearsay doesn’t apply here b/c it’s an opposing party statement
· Same case as in Question 4. Assume, however, that in the earlier case, Defendant pleaded nolo contendere instead of guilty. The prosecution wishes to offer evidence of the nolo plea to prove Defendant's guilt in the present case. Defendant objects. How should the court rule? – 410 works here b/c we exclude pleas of nolo conteendere
· Prosecution of Defendant for bank robbery. At a hearing before the judge, the court accepts Defendant's guilty plea after being satisfied that there is a factual basis for the plea and that Defendant understands all the rights she is giving up by pleading guilty. Before the sentencing hearing, Defendant changes her mind and moves to withdraw the guilty plea and substitute a plea of not guilty. The court agrees, and the case goes to trial. At trial, the prosecutor wishes to offer evidence that Defendant first pled guilty at a hearing at which all her rights were explained and the court satisfied itself that there was sufficient factual support for the plea. Defendant objects. How should the court rule? – 410 applies here b/c it’s evidence of a guilty plea that’s later withdrawn
· After Defendant's arrest for the crime of murder, Defendant worked out a plea bargain, the terms of which required him to give a full statement of facts at his plea hearing. At the hearing, the court accepted Defendant's guilty plea to a lesser charge after hearing Defendant's statement, which named Zed as also involved in the crime. Later, upon investigating Zed, the prosecution learned that Zed was not involved in the crime. Defendant had lied at the plea hearing about Zed's involvement. Defendant is now being prosecuted for perjury, and the prosecution wishes to put in evidence the statement Defendant gave at the plea hearing. Defendant objects. How should the court rule? – 410(b)(2) exception applies here b/c it’s a perjury case so the evidence would be admissible
· Prosecution of Defendant for murder. Earlier, Defendant pled guilty in exchange for leniency in sentencing. As a condition of entering into the agreement, the prosecutor stated that Defendant would have to waive the right not to have statements made during plea bargaining admitted against her if she later withdrew her plea and testified at trial inconsistently with those statements. Defendant agreed to the term. Later, Defendant asks the court to allow her to withdraw the plea and enter a plea of not guilty. The court grants Defendant's motion. At trial, Defendant testifies inconsistently with a statement made during plea negotiations, and the government offers her prior statement to impeach Defendant. Defendant objects. How should the court rule? – waivers of 410 are enforceable in plea bargains so D can take back his statement
· Negligence action by Plaintiff against Defendant, the owner of a grocery store, for injuries suffered when Plaintiff fell on the floor of the store's produce section. To prove that Defendant negligently permitted the floor to become slippery, Plaintiff wishes to offer evidence that Defendant was covered by a policy of liability insurance. Defendant objects on relevance grounds. How should the court rule? – 411 is relevant b/c it could prove the D cared less since they were covered
· Same case. Assume the court overrules Defendant's relevance objection. Defendant also objects on the ground that the evidence is excluded by Rule 411, the liability insurance rule. How should the court rule? – 411 applies here and is thus inadmissible b/c it’s trying to prove the Ds negligence
· Same case. Defendant claims that the produce section of the store is stocked and maintained by a separate company, and that the company operates as an independent contractor. Plaintiff offers evidence that Defendant maintains a liability insurance policy covering accidents in the produce section caused by such things as slippery floors. Defendant objects on grounds the evidence is excluded by Rule 411. How should the court rule? – 411 doesn’t apply here b/c this evidence is used to prove that D had ownership of the produce section still
· Same case. To prove that Plaintiff did not suffer significant injury in the fall, Defendant calls Witness, a physician, who testifies that she examined Plaintiff and found little actual injury. On cross-examination of Witness, Plaintiff wishes to reveal that Witness was hired by Defendant's liability insurer to examine Plaintiff, and that much of Witness's business derives from such referrals. Defendant objects. How should the court rule? – 411 doesn’t work here b/c the evidence is brought in to prove the witness’ bias to the insurance company
CHAPTER 6 Witness Credibility
Mode of Witness Examination
· FR 611 – Describes powers of the judge (mode and order of examining witnesses and presenting evidence)

· (a) judge is given a lot of discretion on how to run the trial and to do so effectively and efficiently

· (b) scope of cross-examination; cross-examination shouldn’t go beyond the subject matter of the direct examination unless the judge allows you to go into additional matters as if on direct

· ^will be w/in scope if it goes to the witnesses credibility

· (c) leading questions shouldn’t be used on direct unless it’s necessary to develop the witness’ story.  Ordinarily, the court should allow leading questions on…

· (1) cross AND

· (2) when a party calls a hostile witness,  an adverse party, or a witness identifies w/an adverse party

· Leading questions:

· Def: Is a question that suggests the answer (ie: wasn’t the gun blue?)

· ^if the question doesn’t tell the lawyer what he wants then it’s not a leading question (ie: “don’t you live with X?” wouldn’t be a leading question)

· When we’ll allow the direct examiner to ask leading questions

· If the witness has memory problems or is having trouble then the attorney may ask leading questions, or if it’s a hostile/adverse witness

· When cross-examining your own client:

· The rules flip; Opposing counsel can ask leading questions on direct b/c it’s an adverse party but on cross you can’t ask leading questions b/c they aren’t a hostile party since they’re your own party

· Objections to forms of witness questioning:

· Argumentative questions:

· Aren’t allowed b/c arguments are to be made at the closing arguments

· Ie: You expect the jury to believe this??

· Compound questions

· Aren’t allowed b/c you must make 1 question at a time in order to protect the witness from being overbeared

· Ie: Is the sky blue? And do you like the fact that it’s blue

· Questions assuming facts not in evidence

· Ie:  did you call your wife a fat pig before or after you struck her?

· ^assumes a fact that isn’t proven while asking another fact

· ^policy: jury’s will be mislead if they hear facts from attorney's that aren’t proven

· Asked and Answered questions:

· Same attorney can’t keep asking the same questions

· ^exception: opposing counsel can go back and revisit questions on cross even though the other attorney has already asked them – policy: should let the opposing attorney rephrase questions to get their own answers

· HYPOS **except of objections from counsel in Chapter 6 word doc

· Prosecution of Defendant for bank robbery. At trial, Defendant takes the stand and denies any involvement in the robbery. On cross-examination, the prosecutor asks Defendant to admit that she owed thousands of dollars in gambling debts at the time of the robbery. Defendant objects on the ground that the question goes beyond the scope of the direct examination. How should the court rule? – court is in control of applying 611 so they can allow for this and will b/c it’s leading on cross
· Plaintiff sues Defendant for negligence after the two skateboarders collided on a sidewalk. Plaintiff claims she was skating along when Defendant struck her head-on. Defendant denies this and claims Plaintiff lost control of her skateboard and ran into Defendant. At trial, Plaintiff testifies that Defendant skated into her path. On cross-examination, Defendant asks Plaintiff to admit that this was the first time she had gone skateboarding. Plaintiff objects on the ground the question goes beyond the scope of the direct examination. How should the court rule? – 611 works here b/c this is w/in the subject matter of the direct examination
· Same case as in Question 2. Plaintiff calls Witness, who testifies that she saw Defendant looking backward just before the two skaters collided. On cross-examination, Defendant asks Witness to admit that Plaintiff paid Witness to testify as she did. Plaintiff objects on the ground that the question goes beyond the scope of the direct examination. How should the court rule? – 611(b) works here b/c it’s a matter effecting the witnesses credibility
Impeachment of a Witness (6ish ways to do it; some are rules some aren’t)

Overview of Impeachment and Impeachment by Contradiction

· 3 things to look for when trying to impeach a witness:

· 1) what’s the source of the impeachment evidence… Either:

· (1) cross-examination testimony of witness you’re trying to impeach OR

· (2) extrinsic evidence (ie: anything else, like documents or prior statements or other witnesses)

· 2) If It is extrinsic evidence, is this admissible given the method of impeachment?

· ^no limit on extrinsic evidence when you’re trying to impeach them on their opportunity to observe, or capacity to observe

· 3) Are there any foundational requirements for the impeachment of the witness
· FR 607 – Who may impeach a witness

· ^any party, even the one that calls the witness may attack his credibility

· Impeachment by contradiction (C/L doctrine)

· If you can contradict something that the witness says it tends to show they’re not reliable b/c if you can contradict them they may be wrong about other things

· ^exceptions:

· Can’t use extrinsic evidence on direct to contradict on a collateral matter (ie: collateral matter is things not material to the issues of the case)

· ^collateral matter if you’re contradicting on issues that aren’t material to the case and doesn’t go to their credibility other than to contradict

· ^can cross-examine about collateral matters though

· Can’t call a witness just to contradict them on previous hearsay:

· U.S. v.  Hogan: witness confesses he was a drug smuggler w/the D but then recants the confession and the P wants to bring in the witness just to impeach him w/this inconsistent confession -  court says 403 bars this inadmissible hearsay for purposes of impeachment b/c P knew the witness would smack talk his case

· ^would be a different result if the witness had spoken at a judicial proceeding b/c of 801(d)(1)

· Closing arguments:

· Aren’t subject to the rules of evidence b/c they’re arguments and not evidence

· HYPOS

· HYPO: what if witness #2 claims witness #1 was drinking heavily before he saw the event? – this isn’t a collateral matter b/c #1 could’ve been drunk and thus we admit the extrinsic evidence
· HYPO: can you ask the witness on cross if they made a deposit rather than a withdraw before seeing the event? – yes, you can cross about collateral matters
· Witness made his prior inconsistent statement while testifying under oath before a grand jury. Should this produce a different result? – this isn’t hearsay under 801(d)(1) b/c it was made at a judicial proceeding; under CEC any prior inconsistent statements of an in court witness is admissible under a broad exception to the hearsay rule
· assume the prosecutor was surprised by Wintess's testimony because the prosecutor assumed Witness would testify consistently with his earlier statement in which he incriminated defendants. Should the prosecution then be permitted to introduce evidence of the prior statement to impeach the witness? – Yes, this would be admissible b/c the P was genuinly surprised and needs it for impeachment purposes even though a 403 objection could lead to a limiting instruction
· Assume you are defense counsel and you suspect the prosecution is going to call a witness just for impeachment as in Hogan. If that happens, you can always move to strike the witness's testimony. Is there anything you should do before the witness even testifies? – object outside the presence of the jury
· All of the following hypotheticals are based on the following facts: Prosecution of Defendant for a murder committed in the course of a bank robbery. The prosecution calls Witness 1, who testifies that she was in the bank and saw Defendant shoot the victim. On cross-examination, Witness 1 claims to have had “an unobstructed view” of the shooter. In each case, assume that the prosecution objects, claiming the impeachment is improper. How should the court rule in each case?
· Defendant calls Witness 2, a friend of Witness 1, who testifies that she was with Witness 1 in the bank, that the two of them were about 50 feet from the robber at the time of the shooting, and that there were many people between them and the shooter. – problem w/Witnesses 1 perception; this is extrinsic evidence through the testimony of a second witness but there’s no limit on extrinsic evidence here
· Witness 2 testifies that Witness 1 is nearsighted and normally wears eyeglasses, but that she was not wearing them in the bank on the day in question. – can use extrinsic evidence to disprove a witnesses capacity to observe
· On direct examination, Witness 1 testifies that she had just made a withdrawal at a teller window when the shooting occurred. Witness 2 testifies for Defendant that Witness 1 had made a deposit, not a withdrawal. – Can’t use extrinsic evidence here to contradict the witness b/c it’s a collateral matter (non-material matter to the case)
· Witness 2 testifies for Defendant that recently Witness 1 told Witness 2, “When I hit 40, my memory started slipping away.” – this extrinsic evidence is admissible b/c it attacks the witness 1s capacity to remember; is hearsay though b/c it’s used to prove it’s contents so wouldn’t be admissible; (if the witness had said “my memory is bad rn” then that’d be a present sense impreesion and would be admissible)
· Witness 2 testifies for Defendant that she is familiar with Witness 1's community reputation, and that Witness 1 is notorious for having a bad memory. – 803(21) talks about reputation associated w/a character trait (having a bad memory isn’t a character trait b/c it doesn’t convey a moral judgment) so this would be inadmissible hearsay
· Witness 2 testifies for Defendant that she has known Witness 1 for many years, and that in her opinion, Witness 1 has a terrible memory. – This isn’t a hearsay problem b/c it’s not an out of court statement; rule 701 applies here b/c it’s an opinion testimony by a lay witness (must be rationally based on perception though) 701 is probably satisfied b/c Witness 2 has known Witness 1 for many years
· Defendant calls Witness 3, a psychiatrist who sat in the courtroom during Witness 1's testimony. After qualifying Witness 3 as an expert in psychiatry, Witness 3 testifies for Defendant that, based on her observation of Witness 1 while testifying, she believes that Witness 1 suffers from a mental disorder that renders her unable to distinguish reality from fantasy.  – Rule 702 applies and is probably satisfied (will be covered in next chapter)
· Defendant also wishes to have Witness 3, the psychiatrist, testify that, based on her observations of Witness 1 while testifying, she believes Witness 1 was lying. – Not a proper expert opinion b/c opinions like that don’t satisfy 702(a) (expert opinion doesn’t help the trier of fact, it rather tells the jury what to decide)
· During her closing argument, Defendant's attorney makes the following statement: “Did you notice that during her testimony, Witness 1 never once looked directly at you or at the defendant? Did you notice that when Witness 1 answered my questions about her identification of my client, Witness 1 looked toward the floor? What is Witness 1 hiding? Could it be that she isn't as certain of her testimony as she, and the prosecutor, would like you to believe?” Is this proper argument? – This is an argument not evidence so not subject to the rules of evidence
Witness Character
· Flow chart of 608:

· W1 testifies on direct to facts of case:

· W2 testifies on direct to truthful reputation or opinion of W1 – inadmissible under 608(a)

· W4 testifies on direct W1 lied on job application – inadmissible under 608(b)

· W1 testifies on cross he lied on job application – admissible 608(b)(1)

· W3 testifies on direct to untruthfulness reputation or specific of W1 – admissible under 608(A)

· ^W3 testifies on cross W1 told truth on job app -  admissible under 608(B)(2)

· ^W2 testifies on direct as to truthful reputation or opinion of W1 – admissible under 608(A) (b/c door was open to truthful behavior)
· ^W2 testifies on cross W1 lied on job app – admissible under 608(B)(2)

· FR 608(a) – extrinsic evidence to support credibility (always about extrinsic evidence)

· ^supportive evidence of witness’ truthful character is admissible only after his credibility has been attacked

· ^rule only touches on truthfulness or untruthfulness

· Can offer evidence to prove truthful character once evidence is brought in to attack truthfulness (can also just directly attack truthfulness)

· FR 608(b) – Specific instances of a witnesses conduct that tends to show character for truthfulness or untruthfulness (never about extrinsic evidence)

· Ex: times they’ve lied, or told the truth

· ^**if that conduct ended in a conviction then you use 609 instead of 608(b)

· *608(b) are acts of lying w/o a conviction

· ^extrinsic evidence is not admissible to prove these specific instances

· ^Exception: can ask about specific instances of conduct going to truthfulness or untruthfulness when on cross about the fact or character witness (this would be extrinsic evidence under 608(b) but would still be admissible)

· CEC 787 – analogy to 608(b)(1)

· ^in CA. you can’t impeach a witness on their own specific instances of conduct that go to their own untruthfulness

· Cal Constitution Truth in evidence:

· Says everything relevant is admissible in a crim case but subject to loads of exceptions like hearsay

· CA crim cases and impeachments:

· Any act of a witness that may impact their morality is admissible to impeach

· HYPOS

· HYPO: witness #1 testifies to the event, witness #2 says #1 has a reputation of a liar (admissible under 608(a)); now can cross examine witness #2 (character witness) on specific instances of witness #1s conduct bearing on truthfulness or untruthfulness; can also cross witness #1 on his own specific instances of truthfulness

· Civil action for wrongful death.  Defendant calls a witness who testifies that, at the time plaintiff’s decedent was shot, defendant was with witness eating dinner across town.  On cross-examination, plaintiff asks, “Isn’t it true that you lied on your law school application.”  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C? – FR 608(B)(1) this is admissible b/c you’re asking a witness on cross about their own specific acts going to their untruthful behavior; CEC 787 wouldn’t work here b/c can’t impeach a witness on their own specific instances of conduct that go to their own untruthfulness
· Prosecution for murder arising out of the same events described in the preceeding question.  The same witness testifies for the defense and the prosecution asks the same question on cross-examination.  Defendant objects.  How should the court rule under the Federal Rules?  The C.E.C?  - Can’t do this in FR (not sure why though); can do this under California Constitution b/c in a crim prosecution all releevant evidence is admissible and there’s no exception here since the witnesses morality is at stake
· Civil action for personal injuries suffered in an auto accident. The defense is contributory negligence. Plaintiff testifies that Defendant ran the red light. Plaintiff then calls his minister who offers to testify that he has known Plaintiff for years and that he believes Plaintiff to be a truthful person. Is the minister's testimony admissible under Rule 608(a)? – There hasn’t been an attack on the truthfulness of P so can’t bring in evidence to support his credibility
· Same case. Defendant calls a witness who offers to testify that he has worked in the same small office with Plaintiff for years and that, in his opinion, Plaintiff is careless. Is the witness's testimony admissible under Rule 608(a)? Is it admissible if offered to prove that Plaintiff was negligent? – Isn’t admissible under 608(a) b/c carelessness doesn’t go to truthfulness; this would be inadmissible under 404(a) character evidence b/c it’s used to prove conduct
· Same case. Defendant calls a witness who offers to testify that he has lived in the same large apartment building with Plaintiff for years and that, in his opinion, Plaintiff is a liar. Is the witness's testimony admissible under Rule 608(a)? – Yes, b/c this goes to truthfulness; but the witness doesn’t have enough PK to conclude the P is a liar since it’s a large apartment building
· Same case. Defendant calls a witness who testifies that he has lived next door to Plaintiff for years and that, in his opinion, Plaintiff is a liar. On cross-examination Plaintiff asks, “Isn't it true that everyone else in the neighborhood says Plaintiff is truthful?” The witness answers, “Yes.” Is this cross-examination testimony admissible under Rule 608(a)? Should it be excluded as hearsay? – 608(a) works here b/c there’s already been an attack on his truthfulness; 803(21) also applies so reputational evidence is admissible since it’s evidence going to moral character
· Prosecution for drug dealing. Defendant testifies and denies committing the crime. On cross-examination, the prosecutor asks Defendant if he lied on a job application about a misdemeanor conviction for marijuana possession. Is evidence of the marijuana conviction admissible to prove Defendant was dealing drugs in this case? – character to show conduct; problem under 405 so this wouldn’t be admissible
· Same case. Is evidence of the marijuana conviction admissible under Rule 608(b) to impeach Defendant? – 608(b) isn’t applicable b/c a conviction is involved (would have to go to 609)
· Same case. If the marijuana conviction is not admissible to impeach under Rule 608(b), does the prosecutor's cross-examination in Question 1 refer to any other specific instance of conduct that is probative of truthfulness or untruthfulness? – acts of lying are probative of untruthful character and the P is on cross-examination of the witness so it would work under 608(b); however 403 is the problem here b/c the evidence is also inadmissible under 405 since it’s likely inadmissible based on the judge’s call
· Same case. If your answer to Question 3 is “yes,” on what basis might the court still exclude the evidence under Rule 608(b)? – same as above, 403 problem is here since the witness is the D and the evidence is probative of his character for purposes of showing conduct
· Same case. Assume that on cross-examination Defendant denied lying on his job application. Could the prosecution prove the lie with the application itself? With testimony from the personnel officer who received the application? – these are both extrinsic evidence and therefore inadmissible under 608(b) *P might ask the question w/the job app in his hand though
· Same case. Assume the prosecution calls a witness who testifies Defendant has a reputation for lying. Is this permitted under Rule 608? – yes under 608(a) this is reputational evidence that is admissible If so, can the defense cross-examine and ask, “Have you heard that Defendant truthfully admitted to chopping down the cherry tree?” – yes under 608(b), even though this is extrinsic evidence you can still ask this character witness this specific question on cross examination
FR 609 -  impeachment by evidence of a crim conviction; and FR 610 for religious beliefs (good image of rule in book pgs 481 and 482
· Can use extrinsic evidence for 609

· ^can use extrinsic evidence to prove the conviction of the witness

· Policy: we don’t need to have a bunch of people coming in to prove a conviction

· (a)(1) – admissibility of evidence of a felony conviction for purposes of impeachment

· ^TLDR: felony of any sort (not perjury though)

· Policy: if someone is convicted of a serious crime then that says something about their character

· *all you need for (a)(1) is a punishable conviction; don’t actually need to have been punished

· (a)(1)(B) – applies if the D is the witness

· Only admit if probative value outweighs unfair prejudice (burden will be on P cause he’s the offering party)

· ^unfair prejudice is that b/c the D was convicted of that crime they’ll be more likely to commit this current crime (ie; character inference)

· Unjust prejudice will be significant when the convicted felony is the same or similar to the current crime on trial for today

· NEW RULE: judges don’t need to make pre-trial determinations on whether to admit impeachment evidence under 609(a)(1)(B) (so you’ll have to appeal these decisions after they’re made)

· ^this discourages Ds from taking the stand when they have a prior conviction b/c it’s risky to guess what the judge will do

· Luce case: D has a drug conviction on his record and is nervous the P will bring it up if he gets on the stand – court refuses to make a pre-trial determination of this convictions admissibility and that is within their power to do so 

· (a)(1)(A) – applies if anyone else is the witness

· 403 applies so burden is on objecting party to show unfair prejudice substantially outweighs probative value

· (a)(2) – impeaching a witness for crimes involving lying/false statements

· ^TLDR: any crime that involves lying; includes felonies about lying like perjury (minority of courts allow for stealing convictions as well)
· ^Ds can be their own witnesses for 609(a)(2)

· Policy: if you committed a crime of lying than it’s clear you’re not a truthful person

· *no power to exclude for 403 unjust prejudice so court must admit it (can still give limiting instruction though)

· (b) – limit on using evidence if more than 10 years has passed since the conviction or release from jail (whichever happened later)

· (opposite burden than 403); burden is on the party offering the evidence to show probative value substantially outweighs prejudice (ie: 403 objection burden is on the objecting party)

· ^policy for shifting burden: old convictions don’t tell us much for today’s trial

· 609(b) applies if the conviction is beyond 10 years  old; *regardless if were in 609(a)(1) or 609(a)(2)

· ^older the conviction the less probative value it’ll have

· CA analogies:

· CEC 788 -  no impeachments for misdemeanors in CA; only for felonies; also no impeachment for acts of negligence (those are irrelevant and inadmissible to impeach)
· ^applies in civ cases 
· Cal constitution

· Admits any evidence of crimes of moral turpitude or impeachment (ie: lying, violence, theft, sexual assault, even if they’re just misdemeanor convictions)

· ^only applies in crim cases and subject to balancing under 403

· No 609 analogy for old convictions

· ^instead old convictions are just considered under 403 balancing approach

· FR 610 – religious beliefs or opinions aren’t admissible to attack a witnesses credibility (not as broad as we’d think)

· Policy: don’t want to criticize religions

· Exceptions: still allowed to admit evidence that shows a bias of the witness

· CEC 789 – same as FR 610

· C/L Impeachment for Bias

· There is no limit on impeachment extrinsic evidence for bias

· HYPOS
· Prosecution for perjury.  Defendant testifies in his own defense that he did not knowingly lie when he testified under oath.  On cross-examination, the prosecutor asks, “Isn’t it true that you were convicted last year of lying on your driver’s license application, which is a misdemeanor?  Defendant objects – 609(a)(2) applies here b/c it’s a crime involving lying (doesn’t matter D is the witness), court doesn’t have discretion to exclude this evidence so it must be admitted; Cal Constitution admits this evidence since it goes to moral turpitude but 403 will also balance
· Same case, except this time the prosecutor asks defendant, “Isn’t it true that you were convicted of felony child molestation?  Defendant objects.  – in 609(a)(1)(B) and the child molestation only has to do with the impeachment of D and the balancing test is scewed against admissibility; CEC 788 and CA constitution applies here but so does 403
· Same as preceding question, except defendant’s child molestation conviction is twenty years old.  – 609(b) applies b/c it’s an old conviction; CEC doesn’t have an analogy for 609(b) but this would come in the 403 analysis for whether this old conviction is probative
· Same case.  Prosecution offers evidence Defendant was previously convicted of felony involuntary manslaughter in an unrelated case.  – FR 609(a)(1)(B) applies and might be admissible after balancing;  CEC if it’s a crime invovling mere negligence it’s not relevant to impeach the witness since it doesn’t go to the Ds moral turpitude
· Action for breach of contract.  Defendant testifies he never entered into a contract with plaintiff.  On cross-examination, plaintiff asks “Isn’t it true that you were convicted last year of a misdemeanor for lying on your application for a driver’s license?”  Defendant answers “Yes.”   - FR 609(a)(2) applies and is auto admissible; inadmissible in CA 788 b/c only felony convictions are admissible to impeach and CA constitution doesn’t apply
· Prosecution for bank robbery.  Defendant testifies he was in another city when the robbery happened.  On cross-examination, prosecutor asks, “Isn’t it true that you were convicted last year of misdemeanor theft of a church poor box?”  Defendant answers, “Yes.”  - Inadmissible under 609(a)(2) b/c it’s not a crime of lying; CA constitution applies and all relevant evidence is admissible if it goes to moral turpitude, still be subject to balancing under 403
· Prosecution for perjury. Defendant testifies that, while he made false statements, he did not know they were false at the time. On cross-examination of Defendant, the prosecutor asks, “Isn't it true that last year you were convicted of a misdemeanor for lying on your driver's license application? Defendant answers “Yes.” Admissible? Is there discretion under Rule 403 to exclude for unfair prejudice? What if the conviction is more than ten years old? – Admissible under 609(a)(2) b/c it’s a conviction regarding Ds lying, AND this isn’t subject to a 403 objection so the court must admit it; If the conviction is more than 10 years old then 609(b) would apply and the P would have to show the probative value substantially outweighs the prejudice
· Same case. Defendant denies the conviction occurred. Is a certified copy of the judgment of conviction admissible?  - yes, this is extrinsic evidence offered to prove the conviction which is fine under 609
· Same case. Defendant denies the conviction occurred. A police officer is prepared to testify that he arrested Defendant for lying on his driver's license application. Is the officer's testimony admissible? – No, an arrest is not a conviction so 609 doesn’t apply; w/o a conviction this rule is handled by 608 which doesn’t allow for extrinsic evidence so would be inadmissible
· Same case. The prosecutor offers evidence that Defendant was convicted of petty theft, a misdemeanor. Admissible? – No, not admissible under 609(a)(2) b/c it’s not a crime involving lying
· Prosecution for bank robbery. Defendant testifies and denies committing the crime. The prosecutor offers evidence Defendant has a prior conviction for bank robbery, a felony. Admissible? – 609(a)(1)(B) applies b/c it’s a felony and the D is testifying; here it’s inadmissible b/c the conviction was bank robbery and so is the current issue so potential for unjust prejudice is high
· Same case. An alibi witness testifies for the defense that he and Defendant were at the movies at the time the crime was committed across town. The prosecutor offers evidence that the witness had an eight-year-old prior conviction for bank robbery, a felony. There is no other evidence concerning the witness's credibility. Admissible? – 609(a)(1)(A) applies so D must prove 403 but there’s substantial probative value since there’s no other grounds for the jury to judge this witnesses credibility
· Same case. The alibi witness was convicted of felony bank robbery but was sentenced to probation and was never imprisoned. Admissible? – 609(a)(1)(A) just requires a punishable conviction so this would be admissible
· Same case. The alibi witness was convicted of perjury and was released from prison in 1988. Admissible? – probably not b/c 609(b) applies and this is a really old conviction so little probative value
· Prosecution of Defendant for tax fraud. Defendant's accountant testifies that Defendant scrupulously observed the requirements of the Internal Revenue Code. The prosecutor offers evidence that the accountant is a member of a religious organization that believes in animal sacrifice and worships a golden calf. Admissible? – inadmissible under FR 610
· Same case. The prosecutor offers evidence that the accountant is a member of a religious organization that believes Defendant is the messiah. Admissible? – evidence should be admissible b/c it shows a bias (evidence goes to (1) 610 religious belief which is inadmissible AND (2) witness has a bias towards the D which is admissible)
Prior Statements of Witnesses
· Bias, Motive, interest in case, impeachment
· ^C/L says you can impeach a witness through extrinsic evidence of bias
· ^policy: bias is very persuasive evidence that the witness has a credibility issue so it’s worth it to show

· U.S. v. Able: murder case where accomplice testifies against D but Ds witness gets on stand to impeach accomplice and accomplice rebuts that all 3 are in a club that swears to lie for each other – this evidence is relevant for 1) impeachment of accomplice of bias (fine that it’s extrinsic evidence); 2) character evidence of D (inadmissible); 3) character for truthfulness of the accomplice (608(b) specific instances are ok but not extrinsic evidence) – entire case would get a 403 objection
· Extrinsic evidence to prove bias is admissible so long as the witness is being impeached has an opportunity to explain or deny (extrinsic evidence can be anything from inconsistent statements of the witness or if the witness has a romantic relationship w/the party ect..)

· ^can allow the witness to explain or deny at any time (can be before or after you introduce the extrinsic evidence)

· Recap: impeachment by contradiction

· Show the witness is testifying differently now than she did before (c/l doctrine)

· ^extrinsic evidence to contradict is inadmissible if it goes to a collateral matter (ie: something not material to the witnesses credibility other than just to contradict)
· On cross you can try to contradict the witness

· Inconsistent witness statements are admissible to impeach the witness by just showing inconsistent statements were made, won’t be hearsay (gotten from ch 3)

· Is saying “I don’t remember” an inconsistent statement? – no, not inconsistent if the first statement was made a long time ago

· ^if you made the statement just a few minutes ago and say you don’t remember it then it’d be an inconsistent statement

· Inconsistent statements relevancy:

· Could be relevant for 1) to prove what’s asserted (inadmissible) and 2) just to impeach by showing an inconsistency (admissible)

· ^could be offered just to impeach and be admissible for just that purpose

· FR 613(b) – foundational requirement for…
· Extrinsic evidence of a witnesses prior inconsistent statement

· ^admissible only if witness is able to explain or deny the statement and the adverse party has the opportunity to examine the witness about, or if justice so requires

· TLDR: need to give the witness an opportunity to explain or deny the inconsistently if you want to admit it, unless justice so requires it to be admitted anyway
· ^justice so requires ex: inconsistent statement happens after the witness testifies or comes to light after they testify and the witness is now unavailable

· Rule: Witness needs an opportunity at trial to explain this extrinsic evidence of his inconsistent statement
· ^if he’s subpoena proof or dead then you can’t admit the extrinsic evidence

· Exception: when attacking the credibility of a hearsay declarant you don’t need to give the inconsistent statement person the opportunity to testify if they’re unavailable

· FR 411 – liability insurance evidence

· Insurance evidence can be admitted to show bias (ie: witness is president of insurance co)
· 801(d)(1)(A)(B) and (C) – a declarant-witness’s prior inconsistent statement
· (A)(B)(C) all need a witness subject to cross

· (A): If a witness gave a prior inconsistent statement under oath at a trial, hearing or depo then that statement is admissible as an exception to hearsay; will be admissible for all purposes (only one about being under oath)
· ^there’s no requirement to give the witness an opportunity to explain or deny the inconsistent statement made under oath

· ^Only testimony under oath work though so affidavits won’t apply

· (B): Prior consistent statements; statements consistent w/the witness’ testimony

· ^still could be subject to a hearsay objection though

· When will a prior consistent statement be admissible? – when it’s relevant to support credibility
· ^could be relevant 1) to prove the truth of what’s asserted (inadmissible) and 2) establish credibility

· ^unlike prior inconsistent statements; prior consistent statements must be admissible for all purposes in order to get into evidence

· *no 403 analysis for admitting consistent statements b/c if a prior consistent statement is inadmissible for hearsay or something else, then it won’t be admissible under a limited instruction to prove credibility b/c that’d be too hard for the jury

· (i) Timing of 801(d)(1)(B)

· Rule: statement isn’t hearsay if it’s consistent w/the declarants testimony and is offered…

· (i) To rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying 
· TLDR: timing of prior consistent statement must have been made before the motive to lie had arose

· ^if it’s made after the motive arose then the prior statements don’t actually show a consistency of thinking b/c the thought process is tainted by the motive

· Policy: if you know a trial  is impending then there’s a motive to lie

· Tome v. U.S.: abuse case where daughter told investigators that her dad abused her but she was too nervous at trial to say the same – court doesn’t allow 801(d)(1)(B) consistent statements in b/c when the daughter spoke to the witnesses she was under the motive of her mom so it doesn’t rebut the attack on her credibility

· Consistent statement (ok) --( motive --( CS (not ok) --( trial

· Ii) consistent statement could be admitted to rehabilitate the declarants credibility as a witness when attacked on another ground

· 801(d)(1)(B) elements:
· 1) must be an attack on the witnesses credibility first in order to offer a consistent statement to support credibility (ie: opposing counsel says witness fabricated their testimony)

· 2) must be admissible for all purposes (overcome hearsay objection by showing it can be offered to prove truth of words asserted)

· 3) prior consistent statement must have been made before their was a motive to lie (ie; before there was knowledge of a trial)

· CEC 1236 – same rule as 801(d)(1)(B)

· (C): not hearsay is the witness identifies a person as someone the declarant perceived earlier (needs to be subject to cross though)

· Owens case: Foster is attacked and testifies in an interview that it was Owens but at trial he can’t remember who attacked him b/c of brain damage but he does remember saying Owens in the interview – court says 801(d)(1)(C) didn’t apply b/c foster was still subject to cross regardless of how pointless it was b/c of the memory loss
· CEC 1235 – inconsistent statements (very broad; covers 613 and 801)
· Covers all prior inconsistent statements of an in court witness for all purposes regardless if the statement was given under oath or not it’ll be admissible for all purposes; still need to give the witness an opportunity to explain or deny though
· HYPOS

· Murder prosecution. Defendant calls Joe, who testifies, “Defendant was with me at the movies on the night of the crime.” On cross-examination, the prosecutor asks, “Defendant paid you $1,000 for the alibi, didn't he?” The witness answers, “No.” The prosecutor then calls a second witness who offers to testify, “Joe told me that Defendant paid him $1,000 to provide an alibi.” Does Rule 613(b) apply? – prior statement by Joe is the evidence of bias; 613(b) applies here b/c the witness has the opportunity to explain or deny his previous statements; if used to show bias then it’d be hearsay so inadmissible but it’s admissible to show inconsistent statements
· Prosecution for cruelty to animals. Defendant is charged with sacrificing a goat in a religious ritual. A defense witness testifies Defendant did not commit the act charged. The prosecution offers evidence that both the defense witness and Defendant are members of a religious sect that believes in animal sacrifice. Is this evidence admissible to impeach the witness? – inadmissible under 610 b/c can’t bring in religious beliefs; but admissible to show bias of the witness towards the D (403 issue here)
· Civil action to recover for personal injuries sustained in an automobile accident. A witness testifies for the defense that Plaintiff drove through a red light and then struck Defendant's car. On cross-examination, Plaintiff's counsel asks the witness, “Isn't it true that you are the president of Defendant's automobile insurance company? Doesn't Defendant have $100,000 of liability insurance?” What objection should Defendant raise? How should the court rule? – 411 liability insurance applies but there’s an exception for bias so this is admissible
· Civil trial. Plaintiff claims Defendant broke his jaw during a bar fight. A witness testifies she was at the bar that evening, and that Defendant started the brawl. On cross-examination, Defendant's lawyer asks, “You began dating the  Plaintiff shortly after you met him in his lawyer's office, didn't you?” Plaintiff objects. Should the court permit the witness to answer, on the theory that it may tend to impeach her testimony? – yes, this is another form of bias b/c the witness has a romantic relationship w/one of the parties
· Murder trial. A witness testifies that while she was Defendant's cell-mate Defendant said she committed the homicide. Should defense counsel be allowed to introduce a document showing the witness is a paid informant? Should counsel be required to ask the witness whether she is a paid informant before he is allowed to introduce the document? – This is extrinsic evidence to show a motive so it is admissible (hearsay is an issue here though b/c it’s an out of court statement); can allow the witness a chance to explain or deny the extrinsic evidence before or after introducing it
· In a civil rights trial, an expert witness testifies on behalf of Plaintiffs. On cross-examination, defense counsel asks, “You are not charging the plaintiffs for your testimony, are you?” Plaintiffs' counsel objects, arguing the question is irrelevant, or in the alternative, that it is unfairly prejudicial. How should the court rule? – It’s relevant and admissible b/c the witness may be aligned w/the P since he is willingly testifying w/o being paid by them yet he’s still an expert
· Negligence action by Plaintiff against Defendant following a collision between their two cars. Plaintiff calls Witness 1, who testifies that she was a passenger in Plaintiff's car, that she looked down for a moment to change the radio from a rock station to a country music station, and that when she looked up, she saw Defendant cross the center line, veer into Plaintiff's path, and strike Plaintiff's car head-on. On cross-examination, Defendant asks Witness 1, “Isn't it true that Plaintiff is the one who crossed the center line?” Plaintiff objects that this is improper impeachment. How should the court rule?  - Overruled; we’re on cross-examination of the witness so you can try to contradict
· Same case. Assume Witness 1 refuses to acknowledge that it was Plaintiff who crossed the center line. May Defendant now call Witness 2 to testify to that effect?  -  This is extrinsic evidence that tries to impeach by contradiction on an issue central to the case so it’s admissible (not a collateral matter)
· Same case. Defendant calls Witness 3, a back-seat passenger in Plaintiff's car, to testify that just before the accident, Witness 1 was not looking down to tune the radio, but had her head turned toward the back seat, was engaged in a conversation with Witness 3, and never turned her head forward before the crash. Plaintiff objects that this is improper impeachment. How should the court rule? – this is extrinsic evidence trying to contradict the witness, while it may not be material to the elements of the case it does go to show the witness didn’t actually perceive the accident and therefore it’s admissible to impeach (not a collateral matter)
· Same case. Assume that instead of testifying as in Question 3, Witness 3 will testify that Witness 1 was not changing the station from rock to country, but from country to rock, just before the accident. Plaintiff objects that this is improper impeachment. How should the court rule? – extrinsic evidence offered to contradict a witness; this is a collateral matter though b/c the changing of music isn’t a material issue of the case and it doesn’t say anything about the witnesses credibility other than trying to contradict
· Prosecution of Defendant for robbery of Victim's jewelry store. The prosecutor calls Witness, who testifies that she saw a woman running from the store just after the alarm started to sound. On cross-examination, Defendant asks Witness, “Isn't it true that just after the robbery, you told the police that the robbery was committed by a man?” Is this evidence admissible? If so, for what purpose? – relevant to impeach b/c it’s an inconsistent statement and relevant to show the person was a man; this isn’t under 801(d)(1)(A) b/c the prior statement wasn’t given under oath, still admissible to impeach by showing inconsistent statements by the witness (but will run into 403 issue b/c it could be relevant to hearsay)
· Same case. To prove that Witness made the prior statement, Defendant calls the police officer with whom Witness spoke, and asks the officer to relate Witness's statement that the robbery was committed by a man. Is this evidence admissible? If so, for what purpose? Is there any additional foundational requirement imposed on the officer's testimony? – admissible to impeach b/c it’s a contradiction, this is extrinsic evidence to prove an inconsistent statement and there’s a foundation requirement under 613(b) to give the witness an opportunity to explain or deny
· Same case. Assume that Witness's prior statement was made in a deposition rather than orally to the police officer. The prosecutor objects. Is this evidence admissible? If so, for what purpose? What if the prior statement was contained in a sworn affidavit? – 801(d)(1)(A) applies here and it’s admissible for all purposes b/c the inconsistent statement was given under oath; wouldn’t be covered by 801(d)(1)(A) if it’s an affidavit so the c/l applies and there’s a foundational requirement of allowing the witness to explain or deny the affidavit
· Same case. The prosecutor calls Victim, who testifies about the robbery but states that she cannot remember what the robber was wearing. On cross-examination, Defendant asks Victim if it isn't true that hours after the robbery, Victim told the police that the robber was wearing blue jeans. If the prosecutor objects, how should the court rule? – not admissible b/c it’s not an inconsistent statement the victim just no longer remembers
· Same case. Suppose Victim's prior statement that the robber was wearing blue jeans was made just before Victim took the stand. May Defendant now offer the statement as a prior inconsistent statement? – This is an inconsistent statement b/c the victim was just asked a few minutes ago before being on the stand, so can’t say she doesn’t remember making the statement
· Civil fraud action by Plaintiff against Defendant arising from a failed land development deal. At trial, Defendant testifies that he warned Plaintiff that land development deals are risky and that Plaintiff should consult an attorney before investing. On cross-examination Plaintiff asks Defendant to admit that Defendant never made such a statement, and in fact told Plaintiff that the deal was “good as gold.” Defendant denies making that representation and sticks to his story that he warned Plaintiff about the risks of investing. May Plaintiff call a witness to testify that she overheard the conversation, that Defendant never mentioned the risks, and that Defendant made the “good as gold” statement? For what purposes, if any, is the evidence admissible? – relevant for impeachment purposes b/c it’s contradicting since it’s an inconsistent prior statement; also relevant to prove the fraudulent statement which isn’t hearsay b/c it’s words of independent legal significance (the speech is the fraud)
· Prosecution of Defendant for the murder of Victim, allegedly committed during a brawl at a football game. Defendant denies involvement. The prosecutor calls Witness 1, Victim's spouse, who testifies that a week after the incident, just before Victim died, Victim said, “I'm done for. See to it that Defendant pays for this.” Defendant objects on hearsay grounds. How should the court rule? – dying declaration applies here b/c it’s a homicide case and the victim knew their death was imminent, also unavailable b/c she died
· Same facts as in Question 7. After Witness 1 testifies Defendant calls Witness 2, the doctor who treated Victim at the hospital following the incident. Witness 2 testifies that some time before Victim made the statement apparently accusing Defendant, Victim said, “Zed is the one who did this, and when I get out of here, I'll see that she suffers for it.” Is Witness 2's testimony about Victim's earlier statement admissible? If so, for what purpose? – this is a prior inconsistent statement that’s relevant to impeach Is the evidence objectionable on the ground Victim was never given an opportunity to explain or deny the statement to Witness 2? – this is extrinsic evidence so there is a foundational requirement to allow the victim to explain or deny the statement and this can’t be done here sine the victim is dead HOWEVER there is an exception to attack the credibility of the hearsay declarant when the inconsistent statement person is unavailable
· Prosecution of Defendant in a California state court for robbery of a convenience store. Witness testifies for the prosecution that she saw Defendant commit the crime. On cross-examination of Witness, Defendant establishes that on the day of the crime, Witness identified another person as the robber. Cal. Evid. Code §1235, a hearsay exception, provides: “Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.” (Section 770 is similar to Fed. R. Evid. 613(b).) For what purpose, if any, is Witness's prior statement admissible? – under CEC 1235 this is admissible for all purposes b/c it’s a prior inconsistent statement of a now in court witness How does this differ from the result under the Federal Rules? – 613(b) allows this to be admitted for impeachment purposes of showing a contradiction but not to show the truth of the statement b/c hearsay
· Prosecution of Defendant for bank robbery. The prosecution alleges that Defendant, a man, approached a teller, showed the teller a firearm hidden under his raincoat, demanded that the teller fill a bag with cash, and then struck the teller over the head before escaping with the cash. At trial Defendant calls the teller who testifies that the robbery was committed by a woman. On cross-examination the prosecutor asks the teller to admit that she testified before the grand jury that the robber was a male. The teller responds that she has suffered from memory problems since being struck on the head and has no recollection of testifying before the grand jury. The prosecutor then offers into evidence a certified transcript of the teller's grand jury testimony in which she stated, “The robber was a man.” Defendant objects on the ground the transcript is inadmissible hearsay and teller's memory problem means the teller is not “subject to cross-examination” as required by Rule 801(d)(1)(A). How should the court rule? – Overruled; this is a prior inconsistent statement given under oath and the witness is still subject to cross-examination even though her memory sucks now (Owens case holding); would also work under 613(b) if it’s offered just to show an inconsistent statement
· Negligence action by Plaintiff against Defendant arising from an intersection collision. Plaintiff claims Defendant ran the red light; Defendant claims Plaintiff ran the red. Plaintiff calls Witness, who testifies that she saw Defendant run the red light. Plaintiff then seeks to elicit from Witness testimony that she said the same thing when Defendant took her deposition prior to trial. Defendant objects to admission of the deposition testimony on hearsay grounds. How should the court rule?  - objection is sustained b/c 801(d)(1)(B) doesn’t apply since there has been no attack on the credibility of the witness yet
· Same case. In response to Defendant's objection, Plaintiff argues that the prior statement is only being offered to support Witness's credibility, not to prove that Defendant ran the red light. How should the court rule? – objection is sustained b/c a prior consistent statement must be admissible for all purposes
· Same case. Assume Plaintiff did not try to elicit Witness's prior statement during direct examination. On cross-examination, Defendant asks Witness to admit that Plaintiff offered Witness money in exchange for Witness's favorable testimony. Witness denies this (or admits receiving the offer but claims that her testimony would have been favorable in any event). On redirect examination, Plaintiff wishes to elicit testimony that Witness's deposition was taken before the date on which Defendant claims Plaintiff offered the bribe. If Defendant objects to admission of the deposition testimony, how should the court rule? – overruled b/c the depo testimony was given before the alleged bribe was offered so this logically rebuts the claim that the witness isn’t credible b/c of the bribe (witness is saying the same thing at trial as she said at the depo and the alleged bribe was given after the depo which suggests the bribe has no influence on witnesses testimony)
· Prosecution of Defendant for murder. Defendant denies any involvement. The prosecutor calls Witness, who was arrested for the crime along with Defendant and who previously pleaded guilty in exchange for leniency. Witness testifies that she and Defendant planned and executed the murder together. On cross-examination, Witness admits that she was arrested for and has been charged with the same crime. On redirect, the prosecutor proposes to ask Witness whether she made the same statement to the police (that she and Defendant planned and executed the murder together) shortly after she was arrested. If Defendant objects to admission of the prior statement, how should the court rule? – sustained b/c 801(d)(1)(B)(i) doesn’t apply since the motive to make up the story existed at the time she made the consistent statement (when she was arrested)
· HYPO: car accident, 4 years pass and opposing counsel suggests the witnesses memory isn’t as good now as it was b/c so much time has passed, what if at the scene the witness said D ran the red light?  - this would be admissible under 801(d)(1)(B)(ii)
· Cont HYPO: if witness had just made the statement a week before trial? – this wouldn’t be admissible b/c it doesn’t refute the argument that memory fades over years
· Action for personal injuries in an automobile accident.  Plaintiff’s witness testifies that defendant struck plaintiff in the crosswalk.  On cross examination, defendant asks, “Didn’t you tell the investigating police officer at the scene that plaintiff was jaywalking and was not in the crosswalk at the time of impact?”  Plaintiff objects on the ground of hearsay.  What result under the Federal Rules? – inadmissible under 613(b) b/c it’s offered to prove what’s asserted **not sure though; I think it’s admissible under c/l (not applicable under 801(d)(1)(A) b/c inconsistent statement wasn’t given under oath)  The C.E.C? – admissible for all purposes in CA under CEEC 1235 but still needs opportunity to explain or deny
· Same case.  On cross examination, defendant asks, “Didn’t plaintiff offer you $1,000 yesterday if you would testify that he was in the crosswalk?  Plaintiff then offers the witness’ deposition testimony, given months ago, in which he stated that plaintiff was in the crosswalk.  Defendant objects on the ground of hearsay.  What result under the Federal Rules? – admissible 801(d)(1)(B) applies b/c consistent statement was given before bribe was given The C.E.C? – same as 801(d)(1)(B) analysis under CEC 1236
Opinion Evidence
· General rule: normally inadmissible
· ^typically all we want from witnesses are the facts through their PK

· 2 exceptions:

· 1) Lay witnesses

· 2) expert witnesses

· Lay Witnesses FR 701

· Lay witnesses can testify if… (3 things that the testimony needs to be)

· (a) rationally based on the witnesses perception

· 1) logical connection b/w the perception and the opinion AND

· ^wouldn’t be a logical connection if the witness said “I saw D in a diner so in my opinion he was going to drive 80mph”

· 2) sufficient perception

· ^can’t have obstructions of view

· (b) helpful to the jury if the witness gives more testimony rather than just facts

· ^needs to give the jury more info than the jury could extract from simple testimony on perception

· Ie: situations that are hard to convey the perception to the jury, saying “I think the car was going 80mph” is better than saying “I saw a blur go by”

· (c) not based on technical knowledge (ie: not an expert witness)

· ^also can’t be a legal conclusion:

· Ie: “in my opinion the D was driving negligently” wouldn’t be helpful

· Expert opinions FR 702

· 5 requirements: (same in CA)…

· 1) Helpful to the jury

· Specialized knowledge must help the jury to a conclusion they couldn’t reach on their own

· 2) witness must be qualified

· Law doesn’t care how you came to get your specialized knowledge, could be on the job or through school; area of expertise must match area of opinion though

· 3) witness must believe his opinion to a reasonable degree of certainty

· If expert can’t say they reasonably believe in the opinion then it’s not admissible

· 4) opinion must be supported by a proper factual basis AND

· 3 possible proper basis…

· 1) personal knowledge

· 2) admitted evidence OR

· ^expert can base an opinion on facts in evidence even if the expert doesn’t have PK of these facts

· Ie: W#1 testifies to facts, W#2 who’s an expert can be asked “assume the facts are A, B, and C what’s your opinion on them?” – then the expert can testify

· ^if the expert was asked “assume the facts are A, B, and not C” – then the expert can’t testify b/c the question mischaracterizes the facts

· 3) inadmissible evidence

· 5) opinion must be based on reliable principles that were reliably applied (multi-factored test)
· How do we know if scientific evidence is reliable?

· use the standard scientists factors test:

· ^Factors: the result has been 1) tested, 2) peer reviewed, 3) has a reasonable level of acceptance, 4) low error rate

· CA Kelly Fryer standard for scientific expert witnesses (narrower)

· Reliability of scientific opinions are determined by one factor: opinion must be generally accepted in the field

· ^considered a standard of relevance so CA const. doesn’t apply b/c CA constitution only admits relevant evidence

· How do we know if a non-scientific evidence is reliable?

· Use the common sense evaluation test:

· ^look at whether there’s any logical inconsistencies and don’t admit after using our common sense (same standard in CA)
· HYPOS:

· Action for injuries in auto collision.  Witness testifies, “In my opinion the car was going about 80 miles per hour.  I got a good look at it.”  Is this (i) based on witness’ perception,- yes the witness saw it (ii) rationally based, - yes b/c 1) logical connection b/w the perception and the opinion 2) sufficient perception b/c witness got a good look at the car (iii) helpful to the jury? – would help the jury
· HYPO: murder case. PHD in criminology says that b/c finger prints are on the gun the D is guilty – this wouldn’t be helpful b/c it’s not specialized knowledge
· Cont HYPO: if a finger print analyst said these prints match the Ds – this would be helpful to the jury
· HYPO: murder case. Toilet explodes and D says it was an accident, school plumber w/20 years of toilet experience says this isn’t possible, is this helpful – yes, he’s a qualified witness w/superior knowledge of toilets
· Cont HYPO: if the plumber says this caused him to die – that wouldn’t be helpful b/c that’s beyond the plumbers area of expertise, would need a doctors testimony
· Same case. Physician testifies for defense that victim may have died of a drug overdose before toilet went ballistic.  But Dr. admits this is speculation and that he is uncertain.  Is the opinion admissible?  - No, if doctor admits they’re speculative of the opinion that it isn’t helpful
· Same case. Prosecution calls police forensic scientist who investigated  crime scene.  May she base an opinion on what she saw at the scene? – Yes, this is PK
· Same case. Prosecution calls Dr. Bidet, the famous French expert on exploding toilets.  Dr. Bidet has no personal knowledge of the facts.  May he base opinion on already admitted testimony of police forensic scientist? – Yes, an expert can testify on facts in evidence
· Same case. Prosecution calls pathologist whose knowledge is based on a lab report that has been ruled inadmissible hearsay.  After testifying she customarily relies on such reports when rendering professional opinions at the hospital where she works, pathologist then offers opinion as to victim’s cause of death.  Admissible? – Yes, even though it’s based on inadmissible hearsay this is relied upon by the doctor
· Murder prosecution.  Defendant is Professor Gold.  Prosecution expert testifies that a new DNA testing technique reveals perpetrator must be a bald law professor.  While the validity of the technique is not generally accepted among scientists in the field of genetics, it has been peer reviewed and published in scientific journals, has been tested and is subject to retesting, has a low error rate, and has a reasonable level of acceptance. Admissible? – Yes, the reliability of scientific evidence is adequate; wouldn’t work in CA under Kelly Frye standard
· Pathologist admits her opinion has logical inconsistencies, she did not consider other pertinent evidence or alternative explanations.  Admissible?  - No, there’s logical inconsistencies so won’t admit
Privileges
· The FRs give courts the power to establish privileges under FR501
· Privilege def:

· Gives a party the power to w/hold relevant evidence (most deal w/confidential communication)

· ^policy: certain relationships are important to keep confidential so willing to give up something in puruit of the truth

· Other privileges give you the right not to testify

· Privileges are a separate exception to barring relevant evidence

· So there can be admissible hearsay but if there’s a privilege attached it’s inadmissible

· 1) Attorney-Client Privilege:

· Rule: communication b/w attorney and client or their representatives which is intended to be confidential and facilitate legal services are privileged in all civ and crim proceedings unless waived by the client

· Communication def: verbal or written communications; anything not a communication isn’t privileged 
· Ie: if a client walks in and hands you a gun that’s not privileged

· Also, the communication also must be intended to be kept confidential by the client (objective standard of intent)
· People in the scope of attorney client privilege are:

· 1) attorney

· 2) client

· 3) Attorney representatives:

· Anyone advising the attorney who was hired by the attorney (ie: doctor)
· 4) Client representatives:

· Anyone advising the client on the case

· Anyone in the box will be privileged; ask are these people in the room covered by some sort of privilege? – then we won’t lose the privilege by communicating

· Elements of Attorney Client privilege:

· 1) people in the room have the privilege

· 2) communication intended to facilitate professional legal services (can’t be social talk)

· Timeline of Attorney client privilege:

· Federal law: privilege lasts forever

· CA law: after client dies and estate is distributed the privilege ends

· When will an employee talking to a corps lawyer be privileged?
· When the employer authorizes the employee to speak for the company to the lawyer

· ^if it’s a high level employee then we can assume they can communicate on behalf of the corp; where as a small time employee will need authorization

· Exception: no privilege when the employee is acting just as a witness
· Exceptions to Attorney client privilege:

· 1) Crime/Fraud exception: client knows or should’ve known the services sought were to be a crime or fraud 

· ^services are sought to further the crime

· Exception: won’t apply if they’re sought for a defense

· 2) Malpractice suits: client is putting the attorney’s work at issue in the case 

· 3) (CA exception only!) when the attorney reasonably believes disclosure of the communication is necessary to prevent a crime that is likely to result in death or substantial bodily harm

· ^ie: client tells attorney they want to kill someone

· 2) Psychotherapists and Social worker privilege

· A communication b/w a client and a psychotherapist or social worker intended to be confidential and facilitate those professional services is privileged unless waived by the client

· CA exception (same as CAs exception to attny client): doesn’t apply if the psychotherapist or social workers reasonably believes that the client is about to kill or do substantial bodily harm

· 3) Doctor-Patient Privilege (in CA but not federal law)

· Prevents disclosure of information confidentially conveyed to a doctor for the intention of obtaining a diagnosis or treatment and the information is pertinent for the diagnosis

· Information def:

· Broader than communication (includes blood tests and other things gotten from the patient)

· Expert doctors:

· Aren’t intended to keep their info confidential b/c they’re intended to testify about it at trial

· ^as soon as you designate a doctor as an expert then you lose the privilege (doctors that just render medical services are sti

· No doctor patient privilege in fed law, only in state law and CA

· ^but in diversity cases the fed courts will apply the state privileges

· Exceptions to doctor-patient privilege (swallow the rule)

· 1) none in personal injury case
· 2) doctors services are sought for fraud or a crime

· 3) doctor malpractice case

· 4) in CA – all criminal cases

· 4) Spousal Privileges:

· 1) Spousal testimonial witnesses: (witness owns this privilege)

· Allow spouses to refuse to testify against their spouse (must be married at the time of trial)

· Fed: only in crim cases

· CA: in both crim and civil

· 2) spousal confidential communication: (both spouses own the privilege)

· Privilege for communications made during the marriage and intended to be confidential

· ^applies in crim and civ cases

· 3) CAs privilege for domestic partnerships:

· Same as (1) and (2) but for domestic partnerships

· HYPOS

· Personal injury action.  Plaintiff's attorney sends plaintiff to a doctor retained by the attorney to report to the attorney about plaintiff's injuries.  Are statements made by client to doctor protected by the attorney-client privilege? – yes, protected by attorney client privilege Is doctor's report to the attorney privileged? – yes, also protected by attorney client privilege
· Action for personal injuries arising out of collision between Corporation’s delivery truck and another vehicle in Corporation’s parking lot.  Employee of Corporation happened to be parking his car at the time and witnessed the accident.  His supervisor orders him to write a statement for the Corporation’s lawyers describing what he saw.  Privileged? – wouldn’t be privileged, not the employee speaking for the corp just the employee acting as a witness
· Personal injury action.  Defendant testifies that, at a New Year's Eve party, plaintiff shouted to his lawyer across a crowded room, “Can't I lose this phony neck brace just for one night?”  Privileged? – Not a privileged communication b/c it’s not intended by the client to be confidential
· Same case. Defendant was speaking to his attorney on the phone and did not know the phone was wiretapped.  Privileged?  - This is intended to be kept confidential so attorney client privilege applies
· Same case.  Defendant was speaking to his attorney in the presence of the attorney’s paralegal and an employee of the client assigned to work on this case.  Privileged? – Yes, this is privileged b/c the client rep is also privileged under attorney client privilege
· Same case.  Lawyer testifies he met plaintiff at a party and, when plaintiff discovered he was speaking to an attorney, plaintiff tried to get some free legal advice and asked, “Are phony medical expenses tax deductible?”  Privileged? – This isn’t privileged b/c this isn’t a communication made to facilitate legal services (this is a social communication)
· Same case.  Plaintiff interviews Lawyer and discusses the case but decides not to hire Lawyer.  Is the discussion privileged? – This is privileged b/c it’s communications seeking professional legal services even though the parties don’t get together
· Same case.  Plaintiff hired Lawyer and then discussed case.  Does the discussion remain privileged if the Plaintiff later fires Lawyer?  What if Plaintiff dies? – Yes, still privileged even if they’re no longer attrny/client; if P dies it still exists; in CA it’d be over when the client dies and the estate is distributed
· Prosecution for murder.  Prosecution calls defendant’s attorney who offers to testify that defendant said to him, “I just shot my parents.  Should I claim insanity or self-defense?”  Privileged? – yes this isn’t w/in the crime/fraud exception  What if the defendant said to his attorney, “I plan to shoot my parents tomorrow.  Get me a visa to South America.”  Privileged? – not privileged b/c the client is going to the lawyer to seek a FURTHER crime (in furtherance of the crime)
· Action for malpractice by Client against Lawyer.  Client claims Lawyer committed malpractice by failing to file complaint before statute of limitations expired.  Lawyer offers to testify that, as she was about to file the complaint the day before the statute of limitations expired, Client said, “I changed my mind.  I don’t want to sue.”  Privileged? – Not privileged, covered under exception for communications where the client put the lawyers legal work at issue
· Client meets with his attorney and states, “I want you to look for some tax shelters for me because my rich parents are about to have a fatal accident.”  The attorney called the police, who arrived at defendant’s home too late to prevent the “accident.”  Is the client’s statement admissible? – Yes, no privilege b/c this is w/in CA exception
· Personal injury action.  Joe testifies defendant ran the red light.  Defendant wishes to show that Joe has bad eyesight.  In a prior unrelated case, Joe’s attorney sent him to be examined by an eye doctor so the doctor could testify as an expert in that case.  Is the information conveyed by Joe to the doctor during the eye examination privileged in the current personal injury action? – No, won’t be privileged b/c this information was not intended to be confidential since the doctor was retained to testify as an expert
· Same case.  Joe went to an eye doctor for medical treatment, not to get expert witness testimony.  During the eye examination, Joe told doctor “I started having eye trouble when I was sent to prison for perjury.”  Are the results of the eye examination privileged?  Is Joe’s statement privileged? – eye examination information is privileged; the statement about the prison part might be pertinent to the diagnosis b/c there might be diseases in the prison; BUT the perjury conviction part is NOT privileged b/c it’s not pertinent to the diagnosis
· Murder prosecution.  Defendant's girlfriend saw defendant stab victim.  While on bail, defendant and girlfriend marry. Can wife refuse to testify against defendant? – yes, now they’re married so she doesn’t have to testify b/c they’re married at the time of trial
· Same case. Wife wants to testify against husband.  Can he stop her? – no, the witness is the holder of the privilege
· Same case.  Defendant was married to a different woman at time of stabbing.  They are divorced at time of trial.  At trial, defendant's former wife wants to testify that, when he came home the night in question, defendant said “I stabbed a guy tonight.”  Privileged? -  Yes, this is a communication made during the marriage and intended to be kept confidential (ex-husband can bar her from testifying)
