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1. PROFESSIONALISM, DISCIPLINE & THE PRACTICE OF LAW
A. Models of Representation

i. Traditional Model
· Lawyer is the dominant party & assess best course of conduct for the client

· Client relies on judgement of lawyer

· Lawyer ID's the problem & the solution
ii. Collaborative Model (aspirational)

· Lawyer & clients makes decisions based on personal & business interests - shared responsibility

· Actively solicit client input

· Lawyer tailors options & solutions to needs of client

· Requires frequent reporting to the client

Ex: insurance defense, carrier requires reporting every 30 days

Required by the rules & good way to keep & create more business

· Need to think about "what are our client's goals?"

Ex: if client wants to settle

Save time

Costly to go through trial - time off & defense costs

· Never make guarantees for trial

50/50 chance at trial 

Very dependent on a number of factors

When client asks "what do you think about my case?"

Sell in a way that doesn't create a guarantee

Don't want to have them complain to the state bar

· Always communicate different avenues that can take & what best suits client's business needs

· Clients expect to be active participants, even if they just want the big picture

iii. Hired Gun Model (not recommended)

· Client dominant & calls the shots

· Lawyer is the mouthpiece - passive recipient of client instructions
B. Multi-Jurisdictional Practice
i. CA

1. DOESN’T honor any other law license, nor will any other state honor CA’s law license

a. When CAN an attorney from another state practice in CA
· “Limited License” Rules

· Specific temporary circumstances that do not amount to appearing in court

· Pro Hac Vice basis for one case only

· Pass the CA bar

C. Unauthorized Practice of Law
i. What is unauthorized?

1. CRPC 5.5 

a. Aiding someone in the unauthorized practice of law

b. CA lawyer practicing in jdx where to do so would violate the rules

2. CA B&P § 6125

a. Must be an active member of the state bar

3. MR 5.5

a. Prohibits the same conduct, but now has multi-jdx rules

2. ADVERTISING & SOLICITATION
A. Communications

i. Media

ii. MR 3.6

B. Advertising

i. Overview

1. Involves

a. Print or media, including internet

b. Directed at the public 

c. W. the purpose of making public aware of services

2. Communications considered ADVERTISING

a. Bus or bench ads

b. Newspaper, TV ads

c. Website or internet

d. Business card

ii. Communication of Fields of Practice

1. Can’t say you’re certified in a specialized area if you’re not

iii. Firm Names & Letter Heads

C. Solicitation

i. Political Contributions

ii. Financial Arrangements

3. LAWYER-CLIENT RELATIONSHIP

A. Forming the Relationship

i. Fee Agreements

1. MR 1.5 & Cal BP §§ 6147 & 6148

a. Delineate the scope of work that are performing - if not w/in your wheelhouse, specify that not representing those matters

b. All contingency fees must be in writing

· If client wins, then will have to pay certain amount

· Plaintiff's typically represent parties on a plaintiff's basis

· Goes on a scale - fee usually jumps after depositions, bc depos cost a lot of money

· Max is around 40%

· Anything that you have to tell the client re: what's covered must be in the fee agmt

c. BP Code - if services will exceed $1K, fee agmt needs to be in writing

· If pro bono, probably don't have to put in writing, but it's better practice to put it in writing

· Penalty for failure to obtain written agmt is that the agmt is VOID & limited to recovering a reasonable fee

2. What is included?

a. All:

1. Scope, including any limitations

2. Duties of the client

3. Fees to be paid by the client

4. Anticipated costs

5. When discharge &/or withdrawal is allowed

6. Whether malpractice insurance is carried (CAL ONLY)

7. Contingency fee contracts must be in writing (MR 1.5/CA rule over $1K)
b. Scope, including any limitations

c. Duties of the client

· Ex: what happens when client fails to pay fees

d. Fees to be paid by the client

· Ex: Retainer of $25K

· Don't want to sue client to chase money, so have a retainer, so that will know will get paid for upfront costs

· Bill off of the retainer - still bill/invoice the client every month, but have money in the bank where you take the fees from

· Ex: contingency basis

· Settle case for $100K

· Client is responsible for costs

· Expert fees, filing fees, travel, medical liens

· May not actually be much in terms of recovery for the client

· Communication is key bc client will hear ask for $1M, then accept $100K, then will only get a fraction of that amount

e. Anticipated costs

f. When discharge &/or withdrawal is allowed

g. Whether malpractice insurance is carried (CAL ONLY)
h. Contingency fee contracts must be in writing (MR 1.5/CA rule over $1K)

ii. IMPLIED Attorney-Client Relationship

1. Factors Affecting Implied Attorney-Client Relationship

· Were the services volunteered or did you agree to investigate a matter w/out a disclaimer that investigation is a pre-requisite to accepting the matter?

Giving legal advice, so creating an implied A-C relationship, unless give a disclaimer

· Did the person seek legal advice from you & did you give that advice?

Ex: go to baseball game with a client & they start talking about a matter

Creates an attorney-client relationship

· *Was confidential information disclosed by the caller or the speaker w/out interruption or disclaimer??
Can create a conflict

Ex: hairdresser telling you about her legal issue

The more information you get about the case, the more likely you are to have created a relationship

· Did you listen to a length client story in a passive manner?

· Did the client rely on the legal advice given?
a. Avoid INADVERTENT L-C relationship

Don't provide services w/out a written agreement

EXPRESSLY STATE in written retainer agmt if limiting scope of representation

If consulted in a non-office setting, there are confidentiality issues, so tell the person immediately before discussing the matter that the consultation is not appropriate in an information setting.  If competent to offer advice, suggest an appointment in your office

DON'T LEAVE DANGLING CLIENT

If don't want the case - write a non-engagement letter EXPRESSLY STATING THAT YOU ARE NOT HANDLING THE MATTER

Includes references to applicable deadlines & SOL

iii. Rules Encouraging Client Engagement

1. MR 1.2 Scope - what is the lawyers decision & what is absolutely the client's decision

2. MR 1.4 Communication - mandatory duty to explain a matter to the client, so that can make an informed decision

3. CRPC 1.4 - significant developments

iv. Decisions 

1. Merits v. Strategy

a. MERITS ( client
· Settlement, whether to accept a plea, waive a jury trial, testify, or appeal

b. STRATEGY ( lawyer
· Where to sue, causes of action to file, scope of discovery, whether to grant extensions

2. Made by CLIENT

a. MR. 1.2  (**this will be on a test**)

· Acceptance or rejection of settlement offers
· Must disclose any receipt of settlement offers

· Have a duty to report settlement offers, even if know that the client will reject that offer. MUST PUT IN WRITING.

· Must communicate ALL settlement offers to the client
· SETTLEMENT OFFERS

· MR 1.2 -CLIENT'S DECISION ALONE

· CRPC 1.4.1 - promptly communicate all terms & conditions of any offer in criminal matter
· Waiver of jury trial

· Whether to appeal

· Criminal case 

· A plea to be entered

· Whether to testify
v. Appointments

1. MR. 6.2: Accepting Appointments

· Shouldn't avoid appointment, except for good cause:
· Would violate Rules of Prof. Conduct

· Unreasonable financial burden on the lawyer

· Client or cause is so repugnant to the lawyer

· In most cases, shouldn't take on a case if won't be able to adequately represent the client

2. B&P Code 6068
a. Duty to never reject case for any consideration personal to himself or herself, the cause of the defenseless or oppressed

vi. Accepting Employment

1. MR. 3.1: can't take a frivolous case
a. Can't take a position that is frivolous or in bad faith

b. Can't bring or defend a case unless a good faith argument exists for extension, modification or reversal of existing law

c. Cannot bring a claim meant to harm or unduly harass

2. CA B & P § 6068: can only maintain such actions as appear to be just

3. CRPC 3.1: cannot assert a position for the purpose of harassing

4. MR 1.2(d): cannot counsel to commit criminal or fraudulent conduct

5. MR 1.16, comment 7 - if client wants to lie to further the case, don’t take the case

· Must withdraw from a case where the client wants to engage in conduct that the lawyer reasonably believes is criminal or fraudulent

· Frivolous Claims
· See slide

· Can't take a position that is frivolous or in bad faith

· Can't bring or defend a case unless a good faith argument exists for extension, modification or reversal of existing law

· Cannot bring a claim meant to harm or unduly harass

B. Safeguarding Client Funds & Property

C. Terminating the Relationship
i. MANDATORY Withdrawal

1. MANDATORY WITHDRAWAL: MUST withdraw where:

· Client asserting action w/out probable cause to harass or injure another

· Continuing representation would violate the rules

i.e. client taking the stand & u know they're lying

· Physical or mental condition renders it unreasonably difficult to carry out employment

· Fired by the client, but w/in judicial limitations

ii. PERMISSIVE Withdrawal

1. May seek to withdraw where:

· Client seeks to present a claim that is not warranted by existing law or reasonable extension thereof

· Client proposes engaging in illegal client

· Client insists lawyer engage in an illegal course of conduct

· Client unreasonably difficult 

· Client insists lawyer engage in conduct that is contrary to the lawyers judgment & advice

· Client freely agrees to terminate the relationship

· Client breaches fee agreement

2. What if client doesn’t pay the bill?
a. In Non-Litigated Matter

Don't withdraw until have taken steps to avoid reasonably foreseeable prejudice

Ex - advice of statutes of limitation or deadlines

Reasonable steps to avoid prejudice to the rights of the client, such that client has reasonable time to find another attorney

Promptly surrender all papers and property to the client & return unearned fees
b. During Litigated Matter

If 1-month before trial, will likely not be able to withdraw

Prejudicial to the other side

Not efficient

Have to file a motion to withdraw as counsel

Must file a motion

Judge may or may not allow lawyer to be relieved

Ct doesn't like pro se litigants, so will likely not allow withdraw if client wouldn't replace counsel

If motion is granted, lawyer still has obligations to client

All files, not including work product

Return any unearned fees

Must continue to honor client confidentiality

iii. CLIENT Discharge (fires lawyer)

1. Client has absolute right to terminate, unless it causes delay or disruption to court

a. If not discharged for cause, lawyer has a quantum meruit claim for unpaid fees.  

b. Permits lawyer to recover the reasonable value of services

4. INCOMPETENCE & ITS CONSEQUENCE
A. Competence & Diligence

i. Competency

1. Broadly

a. Lawyer has a duty to handle services competently & have the knowledge, or acquire it (MR 1.1)

· Failure to handle a matter competently can result in lawyer discipline for a violation of professional responsibility rules; AND

· May result in a malpractice case, if client can prove

· Existence of lawyer-client relationship

· Lawyer’s conduct fell below standard of care

· Can win the underlying case

· The lawyer malpractice was the proximate cause of the failure to pursue the underlying case to the winning result; and

· The harm to the client

· Duty to act w/diligence & promptly (MR 1.3)

2. Definition

a. MR 1.1

Possess or acquire the legal knowledge, skill, thoroughness…

Can practice in new areas, but must acquire the knowledge to do so adequately

Don't prohibit you from gaining knowledge

b. CRPC 1.1

Lawyer has to acquire the requisite diligence, learning, …

Repeated failure to perform services w/competence will warrant discipline by the bar

A one-time mistake like will not

c. Failure to perform competently = malpractice if all elements of the tort are met

Standard of care: the skill & knowledge ordinarily exercised by lawyers under similar circumstances

d. Components

Requisite ability

Ex: construction cases are specialized, so even if a civil litigator, cannot hold self out to be an expert in construction litigation.  The way the cases are run are very different.  

Ex: handling negligent malpractice claim diff to handling licensing malpractice

Have to be able to perform services up to the existing standards

Requisite care

w/thoroughness & preparation

e. "Learning & Skill"

Posses the learning & skill OR

If learning & skill are lacking

Associate competent counsel

Acquire learning & skill prior to rendering service

Refer matter to another lawyer

Reduce scope of representation 

Decline or withdraw representation

3. Supervising NON-Lawyer Employees

a. Duty to supervise non-lawyer employees at 3 levels

· Partners & shareholders oblig. To make sure that institutional procedures in place to give reasonable assurances that non-lawyers will comply with the rules of prof. conduct

· Lawyers who directly supervise have a duty to take reasonable steps to assure compliance by non-lawyers w. rules of prof. conduct

· Lawyers are responsible for the conduct of non-lawyers if they direct, ratify, or fail to correct their misconduct

B. Legal Malpractice in Civil Matters

i. Malpractice

1. What is it?

a. Intentional (fraud, misappropriation of funds, etc.)

· Can result in punitive damages

b. Breach of fiduciary duty

c. Breach of contract

· Breach retainer contract

d. Negligence (most common)

· Violation of the rules is NOT negligence per se

· Goes to one of the elements - failure to exercise care, but still need to prove all elements & that but for their negligence, that you would have won the case

· Must prove every element by a preponderance of the elements

· Duty

· Owe duty to clients & non-clients (ex: representing an estate or trust, duty to family members who receive inheritance from estate)

· Breach - not liable for "mere errors in judgement" if "well informed"

2. INSURANCE

a. CA ( Must disclose if DON’T purchase

· Have to inform clients IN WRITING upon client engagement if you do NOT carry malpractice insurance

· Must inform present clients if you drop malpractice insurance

· Not required to carry - it's expensive, but should be purchased

· If working at a firm, don't have to carry malpractice insurance, but will need to carry if do work on the side

3. Limiting Liability?
a. Cannot prospectively limit liability

· No prospective liability waivers

4. Settling a malpractice claim
a. Client has independent representation or inform the client in writing that they can seek independent counsel & give reasonable time. (CRPC 1.8.8)

5. DUTY OF CONFIDENTIALITY

A. Attorney-Client Privilege

i. Definition

1. CA Ev. Code § 952

a. Confidential COMMUNICATION btwn client & lawyer means:
(1) Transmitted btwn client & lawyer

(2) In the course of that relationship; and

(3) In confidence by a means which, so far as the client is aware

a. Disclosed the infoo to NO 3rd persons other than those who are present to further the interests of the client in the consultation, or

b. Those to whom disclosure is reasonably necessary for the transmission of the info 

(4) Includes legal opinion formed & the advice given by the lawyer in the course of that relationship
ii. Corporation Attorney-Client Privilege

1. Definition

Privilege belongs to the corporation
Made to or from corporate counsel, acting as such, to secure or provide legal advice (either at the direction of counsel or corporate superiors)
Applies to any corporate employee (at any level) about activities w/in the scope of the employee’s duties

Considered confidential when made & kept as such afterwards

a. EXCEPTION

if the laywer reasonably believes that disclosure is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual

iii. ACP v. Duty to Preserve client Confidences
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B. Broad Ethical Duties of Confidentiality
i. Generally

· Broader than the actual privilege

· Any communications/info about the client that the client does not want disclosed

Even if the source is someone other than the client
Applies to lawyers at all times
· Prevents a lawyers VOLUNTARY disclosure

· Prevents disclosure or use to disadvantage of client, former client or prospective client

Duty owed to ALL clients

Even if client not retained after consultation

Even when client dies

Duty may only be waived with client consent
· Past crimes committed are ALWAYS confidential
ii. Big Difference in CA & Model Rules

1. CRPC 1.6
a. Confidentiality applies to ALL info a lawyer acquires by virtue of representation
· Lawyer shall not reveal info unless client consents or exception applies

b. EXCEPTIONS: a lawyer may reveal confidential info relating to the representation of a client to the extent reasonably necessary:
· To prevent a criminal act reasonably certain to result in the death or substantial bodily harm to an individual

· FUTURE CRIMES ONLY

· Past crimes ( confidential

· Caveats

· Duty to Counsel
· Before revealing confidential info to prevent criminal act, the lawyer SHALL, if reasonable under the circumstances

· Try to persuade the client not to commit or continue the criminal act

· Inform the client of the lawyer’s intent to reveal the info regarding the belief that a criminal act is imminent that is reasonably certain to result in death or substantial BI

· Lawyers who choose NOT to reveal confidential info as allowed by this rule DO NOT violate the rule

· CA Common Law - a lawyer may reveal confidential info to the extent reasonably necessary to:
· Establish a right to fee

· Establish a defense if accused of wrongdoing or misconduct

· Ethics hotline
2. MR 1.6
a. Rule:

· Lawyers must keep client confidences & secrets & protect info leading to the identity of the client unless the client gives INFORMED CONSENT or an exception allies

b. EXCEPTIONS: a lawyer may reveal confidential info relating to the representation of a client to the extent reasonably necessary:
· To prevent reasonably certain death or substantial bodily harm
· Future acts only; past deaths & injuries are confidential

· To prevent reasonably certain substantial financial injury as a result of client crime or fraud where the client has used the lawyer’s services 

· Minority of states have adopted this

· To mitigate or rectify substantial financial injury resulting from client crime or fraud when the client has used the lawyer’s services 

· Minority of states have adopted this

· To secure legal advice by the lawyer about compliance w/this rule
· To establish a claim or defense when lawyer accused of misconduct or wrongdoing, or to establish a fee

· To comply with any other law or court order

3. Key Differences
a. Criminal Act threatened by a client

· CA allows discretionary disclosure of confidential information
· MR 1.6 broader – doesn’t matter the cause, doesn’t have to be about a criminal act
b. Duty to Counsel

· Only in CA

c. Crime/Fraud Exception relating to Substantial Financial Injury

· NOT in CA

· Only a few states have adopted this

d. To Establish a Fee or Defense of Lawyer

· CA Common Law – not under the rules

e. Court orders, Securing Ethics Advice, & Conflict Detection
· CA has no such exceptions, but ethics hotlines are established by state bar & general rule is that lawyers must obey all court orders

f. Noisy Withdrawal

· MR requires it in certain circumstances

· CA prohibits it

iii. Noisy Withdrawal
1. CA Withdrawal

a. May NOT disclose the reason for withdrawal bc the reason is a protected secret of the client under confidentiality rules
· Unless the reason for withdrawal involves non-payment of fees by the client

· “I withdraw as attorney of record … and DISAFFIRM any work done on his behalf in any transaction at the Bank of Commerce.”

· Don’t disaffirm any work done

2. MW “Noisy Withdrawal”

a. In jdx w/the crime-fraud exception, MR lawyers may use the “noisy withdrawal”

· May only be used when the fraud is CONTINUING
· “I withdraw as attorney of record … and DISAFFIRM any work done on his behalf in any transaction at the Bank of Commerce.”

6. CONFLICTS OF INTEREST

A. Generally

i. General Approach to Conflicts Analysis

1. ID client

2. Determine whether conflict exists

3. Decide whether representation may be undertaken despite existence of conflict

a. Is the conflict consentable?

4. If so, consult with clients & obtain informed written consent
a. Provide written disclosure as required by CA law

5. If not, determine which lawyers are impacted by the conflict (conflict imputed on everyone) and appropriate remedy

a. Decline representation?

b. Withdrawal 

c. Screen person off the case (i.e. Chinese wall)
ii. Four Types of Lawyer-Client Conflicts

(1) When a 3rd party pays the lawyer or tries to interfere w/ the judgement of the lawyer

(2) When the interests of the lawyer conflict w/the interests of his/her client

a. Ex: Financial interests; sexual relationship; personal/political/religious beliefs conflict & threaten L’s undivided loyalty to the client

(3) When a lawyer represents 2+ clients (concurrent clients) w/conflicting interests

(4) When the interests of former & current clients conflict

iii. Different Approaches
1. Model Rules 1.8 – Focuses on Different SCENARIOS where Conflicts Arise
a. Financial & Biz deals w/clients

· Presumably creates a conflict unless 4 criteria are met:

· Transaction must be objective, fair & reasonable
· The terms of the transaction must be in writing & in language understandable to the client

· The client must be given a reasonable opportunity to seek independent counsel; and

· The client must give informed consent in writing

· DON”T enter into biz transaction w/client or knowingly acquire an ownership, possessory, security or other pecuniary interest ADVERSE to a client, unless:

· The terms are FIAR & REASONABLE to the client
· The terms are FULLY DISCLOSED, given to the client in WRITING and are reasonably understood by the client; and

· The client is advised IN WRITING to seek the advice of independent counsel regarding the transaction

· The client gives informed consent in writing to the terms of the transaction & the lawyer’s role in the transaction
b. Confidential Info used to the Disadvantage of a client

· Lawyers can’t use info relating to the representation of a client to the disadvantage of the client absent informed consent
c. Substantial gifts from clients

· Generally not permitted bc they create the possibility of undue influence

d. Book & Media Rights
· May NOT be negotiation until the representation is CONCLUDED

e. Financial Assistance

· Lawyers CAN’T provide financial assistance to a client except:

· Can advance court costs & litigation expenses in a contingent case or if the client is indigent

· BUT, lawyers may take a lien to secure fees or take the case on a contingent basis

f. When a 3rd Party Pays the Lawyer

· Lawyers cant be paid by someone other than the client UNLESS:

· The client gives informed consent
· The lawyer retains independence of judgement and

· The lawyer protects the confidences and secrets of the client
g. Aggregate Settlement
· Lawyers who represent multiple clients cannot arrange an aggregate settlement without informed consent of EACH CLIENT
h. Sex w/Clients

· NO, unless the sexual relationship predated the lawyer-client relationship

i. A Prohibition against one lawyer in the firm is a prohibition against ALL lawyers in a firm

· Vicarious disqualification

2. CA General Conflict Rule (CRPC 1.7)
a. Focuses less on specific scenarios & more on relationships that may substantially affect a lawyer’s judgement

· A lawyer must provide written disclosure to a client where:

· L has had a legal, biz, financial, professional or personal (LBFPP) relationship w/ a party or witness in the same matter, or

· The previous LBFPP relationship would substantially affect the member’s representation, or

· L has or had a previous LBFPP relationship w/another person or entity that L knows or should know would be substantially affected by resolution of the matter, or

· L has or had a LBFPP interest in the subject matter of representation

b. A lawyer must provide informed WRITTEN CONSENT of EACH CLIENT where:

· A lawyer has multiple clients w/potentially conflicting interests or actually conflicting interests; or

· A lawyer represents clients in matters that are directly adverse
· A lawyer wants to accept new employment adverse to a former client if L has confidential information material to the employment

B. Four Main Types of Conflicts

i. Conflicts between Current Clients (Multiple Clients)
1. MR 1.7 – Current Clients

a. Cannot rep multiple clients if it involves a concurrent conflict of interest

· Must ID potential conflicts before representation is undertaken

· If a conflict arises after representation begins, the lawyer must withdraw unless the affected client provides informed consent

· Sometimes still need to withdraw & non-consentable

· Must tell client what are the potential conflicts & how it may affect them

b. Even if clients provide informed consent, they can revoke at any time.

c. In situations of common representation, no confidentiality btwn shared clients.

ii. Lawyer Represents 2+ Clients w/Conflicting Interests
1. Examples

a. EX: multiple clients in an accident who seem to have harmonious interests at the outset, but whose interests diverge as the case progresses

· Would have to seen an additional waiver

2. Analysis for Duties to Joint Clients

a. Does the lawyer have a reasonable belief that he can fairly represent all clients given the conflict or potential conflict?

b. Is joint representation reasonably necessary in this matter?

c. If yes to both, ---> full disclosure & informed written consent required from all clients

d. If informed consent obtained under the circumstances, would a "disinterested lawyer or judge" agree that it is in the best interest of one or more clients to give informed consent?

· If NOT, consent was improperly asked for & obtained

iii. Conflicts between Former Clients & Current Clients

a. Examples

· EX: when private lawyers switch firms representing opposing clients

· When a judge leaves the bench to work at a firm that has or had cases before her as a judge

· When a government lawyer (ex IRS lawyer) leaves the IRS to work at a private firm representing taxpayers in dispute against IRS

· Would know certain tactics that the IRS takes and now representing individuals against the organization of people doing what you used to do

b. MR 1.9(A) Former Client Conflict Test

· A "former client/current client" conflict exists only when:

· Matters involving former & current client are either the same, or substantially related, and

· Current client's interests are materially adverse to the interests of the former client

· Even if both conditions exists, conflict can still be cured by disclosure & informed consent, BUT

· The amount & sensitive nature of the client information obtained from one client that might be used to the disadvantage of the other client will render the conflict incurable

iv. Conflicts with a Lawyer’s Own Interests

1. Interests of Lawyer Conflicts w/that of the Client

2. L's financial interests conflict - doing biz with the client?

3. When L has a sexual relationship with the client?

4. When L's personal, political or religious beliefs threaten L's undivided loyalty to the client or competent representation of the client

v. Conflicts Created by Third Parties
1. When does this arise?

a. Legal services agency or other nonprofit

b. Insurance company

c. Corporation or gov agency paying for employee’s defense

d. Family member paying for legal services provided to another family member

e. Alternative litigation financing

2. CRPC 1.7 (same in MR)

a. A lawyer shall not accept fees from a 3rd person who is not the client unless:

· There is NO interference w/L’s professional judgement; and

· Limited fiduciary duty owed to insurer funding insured’s case (CA only)

· There is NO interference w/ the attorney-client relationship; and

· Confidential information is preserved; and

· The client provides WRITTEN INFORMED CONSENT
· CA – informed written consent requires that disclosures and consent be in writing
· MR – informed consent confirmed in writing
C. Client Interviewing and Counseling

D. Informed Consent & Written Disclosure
i. Where is it required?
1. Is there any possibility that lawyer's complete loyalty to his/her clients be compromised in any way?
a. Is there any possibility that confidential information obtained from any client, mult client, former client, be used to the detriment of that client?
· If the answer to either is YES--> conflict exists
· Need DISCLOSURE & INFORMED WRITTEN CONSENT
ii. WHAT is required?

1. Before asking for written consent, DISCLOSURE requires the lawyer to discuss the following IN WRITING:

a. All facts & circumstances that give rise to the conflict or potential conflict; and

b. A description of actual & reasonably foreseeable adverse consequences to the client

c. If L represents multiple clients in a single matter, disclosure must include the implications of common representation, the possible effects on loyalty, confidentiality, and the attorney-client privilege, and the advantages & risks of multiple client representation

2. Following the disclosure discussion, L must confirm the consent of the client IN WRITING
iii. Curing the Conflict

1. Screening

a. MR 1.10 Test for When Can Screening Cure the Conflict?

· Specific institutional screening mechanisms that will prevent the flow of confidential info

· Structural divisions to separate & minimize contact between the quarantined lawyer & the others

· Existence of safeguards & procedures to protect against access to files, info, etc.

· Is there a prohibition on sharing fees in the matter?

· Timeliness of implementation of screening procedures.

· Was it implemented in time to actually quarantine the infected lawyer?

2. Incurable conflicts

· Will your complete loyalty be compromised in any way?

· Any possibility that confidential information obtained from any client could be used to the detriment to the client

· --> if yes to either, CONFLICT EXISTS & REQUIRES DISCLOSURE & WRITTEN INFORMED CONSENT
· Some conflicts are so detrimental that cannot get consent
· Would a DISINTERESTED JUDGE OR LAWYER conclude that consenting to the conflict is NOT in the client's best interest

· If Yes --> uncurable conflict

E. Corporate Clients

i. Disclosing Corporate Client Malfeasance

1. Model Rules

a. If the highest authority insist on improper action, MUST withdraw (MR 1.16)

b. The lawyers may reveal the information to the appropriate person outside the organization

2. CA

a. If the highest authority insists on improper action, or refuses to act, the lawyer has the right, and in some cases, the duty, to withdraw

· Attorney CANNOT reveal the info to outside authority

7. ATTORNEYS FEES
A. Types of Fees & Basic Restrictions

i. Reasonable Fees

1. MR 1.5

a. Fees must be REASONABLE

· Can consider

· Time limitations

· Nature & length of professional relationship

· Can provide discount to family & friends

2. CA – any fee > $1,000 must be in writing

a. Factors:

· Amount of fee in relation to value of services performed

· Sophistication of the lawyer & the client

· Difficulty of the case

· Is everyone else in the industry who is doing the same thing charging this much? 

· Time limitations

b. Informed consent of the client to the agreement

B. Retainers

i. Advance Retainer

ii. Engagement Retainer

C. Hourly Fees

D. Contingent Fees

i. California

1. CA B&P Code

a. 6146: all contingency K's must be in writing

b. 6148 - all cases w/ fees >$1K must be in writing

c. 6200: arbitration of fees is always mandatory if client requests it

2. NO CONINGENCY IN DIVORCE

E. Fee Splitting & Fee Sharing

F. Referral Fees

G. Fee Disputes

8. DUTIES TO THE COURT: LITIGATION ETHICS & CANDOR

A. Sanctions for Improper Advocacy (including misconduct rel’ing to jurors)

i. Bringing Favorable Decision to the Court’s Attention

1. File an ex parte motion

a. This is an exigent circumstance

b. Give the other side notice

2. Contact the court after giving notice to the other side

ii. Model Rules 3.3 – Candor Toward the Tribunal

1. Lawyer shall not knowingly

a. Make false stmt of material fact or fail to correct one previously made

b. Fail to disclose

· Legal authority in the controlling jdx

· Known to be directly adverse to his client's position

· Or not disclosed by opposing counsel

c. Can't offer ev KNOW is false

· Can't have client testify if KNOW is going to lie

d. If witness makes a false testimony

· Lawyer shall take reasonable remedial measures, including disclosure to the court

· Try to talk out of it

· Try to withdrawal representation

iii. CA Candor Rules

1. B&P § 6068 

· Same as MR 3.3

2. CRPC 3.3

a. Can't misquote a book, statute, or decision

b. Must only cite valid authority - sherardize & confirm still good law

c. Not assert personal knowledge of facts - lawyer should not testify.  Should be plaintiff, defendant, or party themselves.  

· Plaintiff's counsel can be imputed to the party, so just refer to plaintiff

iv. Communicated w/ a person represented by Counsel

1. MR 4.2

a. FIRST, find out if that person is represented by counsel

· If send a letter, put "if represented by an attorney, please give this to attorney"

· DO NOT have contact with person if they are represented by counsel

b. Categories of persons considered to be "represented" for purposes of a corporation (MR 4.2 comment 7)

· Employees who supervise, 

· Employees who have authority to speak on behalf of corporation

v. Dealing with an Unrepresented Party

1. MR 4.3

a. Tell them you represent the other side

b. Recommend they secure counsel and or tender to insurance company if have insurance

vi. Jurors

B. Client Perjury

i. Narrative Approach

1. When you KNOW that the client is going to provide false testimony

C. Handling Evidence

D. Negotiation Ethics

i. Threats to Gain an Advantage (CRPC 3.1)

1. Prohibited to threaten criminal, administrative, or disciplinary charges to obtain advantage in civil proceedings

a. OK to threaten to file a civil suit in pre-lawsuit settlement discussions

b. Can't threaten to report attny to state bar if they don’t settle this case

c. OK to threaten to seek contempt of court to get other side to comply with court order

d. OK to threaten to file criminal, disciplinary or administrative charges if the unlawful conduct does not stop. 

2. MR has no comparable rule but general prohibition against embarrassment and undue burden (4.4(a))

ii. Puffing

E. Advancing Client Costs

i. Dealing w/Witnesses

1. Can you pay for?

a. travel, hotel, incidentals? --> yes

· Can pay fees for travel expenses

· Ex: if subpoena someone from Michigan, would likely need to pay for their travel expenses to testify in the case

· Commonly ask "did someone pay you to be here today?" in depos
ATTNY FEES RULES


American rule: parties pay their own lawyers (absent statutory, contract or CL exceptions) 


-In a contractual situation that says "loser pays fees" could be either party


English Rule: loser in the litigation pays his fees AND the other party's fees
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