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Overview of Professional Responsibility Rules 
1) California Law 
a) CA Rules of Professional Conduct (CRPC)
b) CA Rules of Court (CRC)
c) CA Statutes, including:
i) CA Business and Professions Code (B&P) – contains “State Bar Act”
ii) CA Evidence Code (Evid.) 
iii) CA Code of Civil Procedure (CCP)
2) ABA Model Rules (MR) 
3) Weight of Authority
a) Statutes, CRPC, CRC
i) Binding law in CA
b) CA Court Decisions 
i) Binding law in CA
c) Local and CA State Bar Ethics Opinions 
i) Not binding on courts or disciplinary bodies but frequently cited by courts and “should be consulted” for guidance on CA law (CRPC 1.0)
d) ABA Model Rules and Formal Ethics Opinions 
i) Non-binding source of guidance where no CA authority on point and not inconsistent with CA policy, but not binding on CA attorneys
e) Rules, standards, and ethics opinions from other jx. 
i) Non-binding source of guidance where no CA authority on point and not inconsistent with CA policy, but not binding on CA attorneys
f) Restatement 3rd of the Law Governing Lawyers 
i) Not binding on CA attorneys but persuasive authority, especially where no CA authority on point and not inconsistent with CA policy 
Purpose of the Rules

1) CRPC 1.0(a) 
a) To protect the public, courts, and legal profession;
b) To protect the integrity of the legal system
c) To promote the administration of justice and confidence in the legal profession;
d) To regulate the professional conduct of lawyers through discipline 
2) Highest Priority of the State Bar? – “protection of the public . . . whenever the protection of the public is inconsistent with the other interests sought to be promoted the protection of the public shall be paramount” (B&P §6001.1)
3) Model Rules Preamble (not in CRPC) – “The rules do not, however, exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules. The rules simply provide a framework for the ethical practice of law” – “A lawyer is also guided by personal conscience and the approbation of professional peers” 
Roles of Lawyers (MR Preamble; CRPC 1.0, Cmt. 5) 
1) A Representative of Clients 

a) Advisor
i) MR/CRPC 2.1: Role of Advisor 

(1) In representing a client, a lawyer shall exercise independent professional judgment and render candid advice 
(a) [in rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation] (bracketed language OK in CA, see CRPC 2.1 cmt.2)
b) Advocate

c) Negotiator

d) Evaluator

2) An Officer of the Legal System

a) Uphold legal process 
3) A Public Citizen Responsible for the Quality of Justice 

a) Seek improvement of the law, access to the legal system, the administration of justice and the quality of service rendered by the legal profession 
4) Allocation of Authority (MR/CRPC 1.2) 
a) (a) … A lawyer shall abide by a client’s decisions concerning the objectives of representation and, as required by rule 1.4, shall consult with the client as to the means by which they are to be pursued. … A lawyer shall abide by a client’s decision whether to settle a matter … enter a plea … whether to waive a jury trial, and whether the client will testify” 
b) Client’s Decision: 
i) Acceptance or rejection of settlement offers 
ii) A plea to be entered in a criminal case 
iii) Waiver of a jury trial 
iv) Whether to testify in a criminal case 
c) Decisions to be made by lawyer: procedure, tactics & strategy 
i) The type of lawsuit to file
ii) The court in which to file it 
iii) Whether to grant opposing counsel extensions of time 
iv) The scope of necessary discovery 
d) OK to limit scope of representation – A lawyer may limit the scope of representation if: 
i) MR: reasonable under circumstances and informed consent 
ii) CPRC: reasonable under circumstances, not prohibited by law, and informed consent 
e) Prohibited from counseling client to engage in criminal or fraudulent conduct (MR 1.2(d); CA B&P 6068(c), (g)) 

f) Lawyer shall not knowingly assist, solicit or induce violation of CPRC or State Bar Act (CRPC 1.2.1) 
Professional Misconduct (MR/CRPC 8.4)
1) MR/CRPC 8.4 – general rule about basis for attorney misconduct [bracketed language CRPC only]
a) It is professional misconduct to: 

i) (a) Violate (CRPC/State bar act OR MR) OR assist another to do so 
(1) (language is slightly different in CA v. MR)
ii) (b) Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects 

iii) (c) Engage in conduct involving dishonesty, fraud, deceit or [reckless or intentional] misrepresentation 
iv) (d) Engage in conduct that is prejudicial to the administration of justice 

v) (e) State or imply an ability to improperly influence a government official/agency OR to achieve results by means that violate these rules 

vi) (f) knowingly assist, solicit, or induce judicial officer in conduct that is violation of these rules/other laws 
b) [CRPC Cmt. 4: B&P 6106 violation can occur whether reckless, intentional, or grossly negligent] 
2) CA B&P § 6106 – “The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and either the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension” 
Discipline: Type of Penalties?
1) Reprimand 
a) Private – not in magazine, but in record; clients have access to records by going on state bar website 
b) Public – published in bar magazine – names attorney & describes improper conduct 
2) Suspension 
3) Disbarment 
Must Attorney Report to State Bar Violations of the Rules? 

1) MR 8.3(a): YES, IF attorney “knows” that another attorney’s “committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects.” 
a) (c) HOWEVER, this rule does not require disclosure of information otherwise protected by rule 1.6 (client confidentiality) 
2) B&P 6068(o): NO, not of another attorney; BUT YES, if you are the attorney in question under 7 express circumstances. 
a) (o): It is the duty of an attorney to report to the agency charged with attorney discipline, in writing, within 30 days of the time the attorney has knowledge of any of the following:
i) 3 or more malpractice filings against you within 12 months 
ii) Judgment against you for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in professional capacity 
iii) Sanctions against you, except for discovery or monetary fine < $1,000
iv) Felony brought against you 
v) Conviction of felony or misdemeanor 
(1) In course of practice; client was victim; or major element includes dishonesty or moral turpitude 
vi) Discipline by any professional body – even outside CA
vii) Reversal of judgement in a proceeding based on your misconduct, or incompetent representation 
Practice Without Being a Member of the Bar?
1) MR/CRPC 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law 
a) A lawyer shall not practice law OR assist another in doing so in a jurisdiction where to do so would be in violation of regulations of the profession in that jx. 

b) A lawyer shall not establish an office for practice of law OR represent that the lawyer is admitted to practice in that jx. 

2) MR Temporary Service 
a) MR 5.5(c)(1) – A lawyer may provide temporary legal services if undertaken in assosication with a lawyer who is admitted/actively practices in the this jurisdiction 

b) MR 5.5(c)(2) – A lawyer may provide temporary legal services reasonably related to a proceeding in which the attorney reasonably expects to be authorized

c) MR 5.5(c)(3) – A lawyer may provide legal services on a temporary basis for ADR in another jurisdiction, if the services arise out of are reasonably related to the lawyers practice in a jurisdiction in which the lawyer is admitted to practice 

d) MR 5.5(c)(4) – A lawyer may provide legal services on a temporary basis, if the practice arise out of or are reasonably related to the lawyer’s practice in a jurisdiction they are admitted to practice 
e) MR 5.5(d)(1) – A lawyer admitted in another US JX may provide legal services through an office or other systematic and continuous presence in this jurisdiction – 

i) provided that the services are for the lawyer’s employer (in house counsel);

ii) are not services for which the forum requires pro hac vice (must not go to court) 
3) Pro Hac Vice (“for this turn only”) – an attorney who has been admitted in one state and who wants to represent a particular client in a court of another state 
a) Sheller – an attorney appearing pro hac vice in CA is subject to the disciplinary jurisdiction of the state bar with respect to any of his acts occurring in the course of such appearance 
Attorney Client Relationships
1) Generally, Attorneys are not Public Utilities 

a) MR 6.2, Cmt. 1: “A lawyer ordinarily is not obligated to accept a client whose character or cause the lawyer finds repugnant. The lawyer’s freedom to select clients is, however, qualified . . . An individual lawyer fulfills this responsibility [to provide pro bono] by accepting a fair share of unpopular matters or indigent or unpopular clients” 
2) However, attorneys may have to take clients when:

a) MR

i) Court appointments, unless there is good cause
ii) Pro bono – Attorneys urged (not required) to do pro bono work (MR 6.1) 
b) CA

i) Court appointments - Must follow court orders (B&P § 6103)
(1) But must be paid (Cunningham) 
ii) Cannot discriminate in accepting or terminating based on any protected characteristics (race, sex, etc.) (CRPC 8.4.1(a))
iii) Cannot for “personal considerations” reject the cause of the “defenseless or oppressed” (B&P § 6068(h)) 
iv) Pro bono - 50 hours aspirational (CRPC 1.0, Cmt. 5) 
(1) No requirement to do pro bono
3) Court Appointments

a) MR 6.2 – A lawyer shall not avoid appointment by a tribunal, except for good cause, such as:
i) Violation of disciplinary provision or other law;

ii) Imposition of unreasonable financial burden;

iii) Client or cause so repugnant that it likely will impair relationship or lawyer’s ability to represent client 

b) MR 1.16(c) - When ordered by a tribunal, must keep representation notwithstanding good cause for terminating 
c) CA B&P 6103 – Must follow court orders 
d) CRPC 1.16(c) – If appointed by a court, a lawyer shall not terminate a representation before that tribunal without its permission 
4) Pro Bono – Not mandatory, but urged 
a) MR 6.1: Every lawyer has a professional responsibility to provide legal services to those unable to pay”
i) “Should aspire to render at least 50 hours”
ii) May work for either individuals or organizations 
b) CRPC 1.0, Cmt. 5: “Every lawyer should aspire to render at least fifty hours of pro bono” 
5) Four Ways to End a Client Relationship 

a) Ends naturally upon completion of work for which attorney was hired 

i) Remember to send letter making clear representation is over 
b) Lawyer is required to withdraw – mandatory withdrawal (“shall”) 
i) MR/CRPC 1.16(a) 
c) Lawyer exercises right to withdraw – permissive withdrawal (“may”)

i) MR/CRPC 1.16(b)
d) Client discharges attorney 
6) Mandatory Withdrawal or Decline of Representation

a) CRPC 1.16(a)

i) When a lawyer knows or reasonably should know client’s positions is without probable cause and is for the purpose of harassing or maliciously injuring a person (CRPC 1.16(a)(1); 3.1) 
ii) When a lawyer knows or reasonably should know that the representation will result in violation of CRPC or State Bar Act (CRPC 1.16(a)(2); 1.2.1)

(1) E.g., lack of competence, uncured or incurable conflict of interest

(2) NOTE: no requirement to withdraw for past violations 

iii) When lawyer’s physical or mental condition render it unreasonably difficult to carry out representation (1.16(a)(3)) 

iv) Support commission of crime, fraud or violation of CRPC/State Bar Act (B&P 6068(c), (g); CRPC 1.2.1) 

v) Client discharges the lawyer (CRCP 1.16(a)(4)) 

b) MR 1.16(a): 

i) Representation will result in violation of MR or other law (MR 1.16(a)(1))

(1) Cmt. 1: E.g., lack of competence, uncured or incurable conflict of interest, maintaining frivolous claims, supporting criminal acts 
(2) Many things may fall under this broad language 
ii) Impaired physical or mental condition “materially impairs ability” to conduct representation (MR 1.16(a)(2))

iii) Client discharges the lawyer (MR 1.16(a)(3))

7) Permissive withdrawals 
a) CRPC 1.16(b) – A lawyer may withdraw from representing a client if: 
i) When a client “insists on presenting a claim or defense that is not warranted under existing law and cannot be supported by a good faith argument for an extension, modification or reversal of existing law) (b)(1)
ii) Client seeks to pursue a criminal or fraudulent course of conduct (b)(2)

iii) Client insists that the lawyer pursue criminal or fraudulent conduct (b)(3)

iv) The client makes it unreasonably difficult for the lawyer to carry out the representation effectively (b)(4) 

v) Client breaches a material term of an agreement to the lawyer relating to the representation and the lawyer has given the client a reasonable waning after the breach that the lawyer will withdraw if agreement not fulfilled (b)(5)

vi) The client knowingly and freely assents to termination of the representation (b)(6)

vii) Inability to work with co-counsel indicates that the best interests of the client likely will be served with withdrawal (b)(7)

viii) When the lawyer’s physical or mental condition renders it difficult for the member to carry out the representation effectively (b)(8)
ix) When continued employment is likely to result in a violation of the CRPC or state bar act (b)(9)
x) The lawyer believes in good faith, the tribunal will find the existence of other good cause for withdrawal (b)(10) 

b) MR 1.16(b)
i) Withdrawal can be accomplished without material adverse effect on interests of the client (b)(1) 
(1) Catch all 
ii) Client persists on using the lawyer’s services criminally or fraudulently (b)(2)
iii) Client used lawyer’s services to perpetrate a crime or fraud (b)(3)
iv) The client insists on taking action the lawyer considers repugnant or with which the lawyer has a fundamental disagreement (b)(4)
v) Client fails to fulfill obligation to the lawyer and has been given reasonable warning the lawyer will withdraw if not fulfilled (b)(5)
vi) Representation will result in unreasonable financial burden OR has been rendered unreasonably difficult by the client (b)(6)
vii) Other good cause for withdrawal exists (b)(7)
(1) Catch all 
8) Avoiding Prejudice Upon Withdrawal
a) Take reasonable steps to protect client’s interests and avoid reasonably foreseeable prejudice (MR/CRPC 1.16(d)) 
i) Provide client with reasonable notice and time to retain counsel
ii) Return papers, property, and unearned advances 
(1) CA: return papers even if owed fees (1.16 (e)(1))
(2) MR: return papers as fee security allowed by law 
iii) Even if unfairly discharged, take all reasonable steps to mitigate consequences (MR 1.16, Cmt. 9, CA same though not in comments) 
9) Noisy Withdrawals? 
a) MR: Required in very limited circumstances under the MR’s where:
i) Client is using the lawyer’s services to commit a financial crime of fraud;
ii) So, withdrawal is mandatory; 
iii) But withdrawal alone is not enough for the lawyers to avoid assisting in client’s scheme; and 
iv) Disclosure is already permissive under MR 1.6(b)(2) or (3)
b) In that circumstance, the lawyer is required not only to withdraw, but to take additional steps – including potentially disaffirming an opinion, document, or the like – to avoid assisting in a client’s crime or fraud 
c) Relevant rules: MR 1.6(b)(2)-(3) & cmt. 17; MR 1.2(d) & cmt. 10; MR 3.3(b) & cmt. 10; MR 4.1(b) & cmt. 3 
d) CRPC – NEVER permitted 
e) What does a noisy withdrawal sound like?
i) MR “Noisy Withdrawal” = “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce and disaffirm any work done on his behalf in any transaction at the Bank of Commerce” 
ii) CA Withdrawal (contrast – this is not a noisy withdrawal because it preserves confidentiality) = “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce” 
10) Overview of MR v. CA Withdrawal Rules 
a) CA rules only allow discretionary disclosure for criminal act reasonably certain to result in death or substantial bodily harm
b) CA imposes duty to counsel where circumstances permit if the lawyer intends to reveal confidential information as allowed by the rule; no such duty under MR
c) MR contains 6 other explicit exceptions, including the following:
i) MR’s contain 2 exceptions relating to substantial financial injury; CA has no such exception 
ii) MR contains an exception to reveal information to establish a fee or establish a defense if the lawyer is accused of wrongdoing. CA rule contains no such exception, but lawyers are allowed to reveal confidential information for these purposes by CA common law 
iii) MR has explicit exception for court orders, securing ethics advice, and conflict detection. CA rule contains no such exceptions, but ethics hotlines established by state bar, and general rule that lawyers must obey all court orders
iv) MR requires “noisy withdrawal” in certain circumstances. CA prohibits it. 
11) Client’s Right to Discharge Attorney 

a) General rule: Client has right to discharge lawyer at any time for any reason 
i) MR 1.16, Cmt. 4; CA case law gives client right to discharge attorney 
ii) Discharge by client is a basis for mandatory withdrawal under MR 1.16(a)(3); CRPC 1.16(a)(4) 
iii) Client is not liable for breach of contract, but liable for reasonable fees for services rendered 

b) Exceptions (right to fire NOT absolute):
i) In a litigated matter, court can refuse client’s attempt to discharge lawyer to avoid prejudice (MR & CRPC 1.16(c))
(1) Ruskin – D contends he has an absolute right to discharge his attorney at all times. Court denies this because substituting attorneys would be extremely disruptive to trial. 
ii) Appointed counsel: “whether a client can discharge appointed counsel may depend on applicable law” (MR/CRCP 1.16, Cmt. 5)
iii) Client with diminished capacity may lack capacity to discharge lawyer and discharge may be seriously adverse to client’s interests, thus layer should make special effort to help the client consider the consequences (MR 1.16, Cmt. 6; no CPRC)
12) How to determine reasonable fees for service rendered when attorney is discharged?
a) Contract Rule – an attorney discharged without cause may recover damages for breach of contract under traditional contract principles 
b) Quantum Meruit Rule – an attorney discharged without cause may recover only the reasonable value of services rendered prior to discharge 
i) NY – attorneys COA accrues immediately upon his discharge 
ii) CA – attorneys COA does not accrue until the happening of the contingency; if no recovery, the attorney is denied compensation
c) Modified Quantum Meruit Rule – limits the quantum meruit recovery to the maximum fee set in the contract in both fixed and contingency contracts 
i) Rationale – under the “unlimited quantum meruit rule,” it is possible, for the attorney to receive a fee greater than he bargained for under the terms of the K 
d) Confused on Ch. 3 problem 6 
13) Implied-In-Fact Attorney Client Relationship 

a) Court applies a factor test (6 factors): 

i) (1) Whether the prospective client reasonably believed he or she was consulting the attorney in the attorney’s professional capacity 
ii) (2) Whether the prospective client sought legal advice from the attorney and whether the attorney provided advice 
iii) (3) Whether the attorney indicated by statements or conduct that he or she was representing the prospective client
iv) (4) Whether the prospective client paid fees or other consideration in the matter in question. However, simply paying an attorney’s fee does not itself make the payor the attorney’s “client” 
v) (5) Whether the attorney previously represented the prospective client, particularly over a period of time or in several matters or without an express agreement.
vi) (6) Whether the attorney volunteered his or her services to the prospective client 
b) Notes:

i) An implied attorney-client relationship can arise by inference from the conduct of the parties. Neither a fee payment nor a formal agreement is required. 
ii) The parties intent and conduct are critical to formation of an implied-in-fact attorney-client relationship 
iii) The relationship may arise without any direct dealings between the client and the attorney 
iv) An attorney-client relationship can arise during a casual conversation, and the fact the parties are close friends or related does not preclude the creation of an attorney-client relationship 
v) Even where an attorney makes a “special” appearance on behalf of a client on a single matter in a case, the attorney enters into an attorney-client relationship with the litigant whose interests he or she represents 
vi) Posting a disclaimer that Internet communications do not constitute legal advice will not necessarily avoid the creation of an attorney-client relationship 
c) Avoiding an implied attorney client relationship 

i) Don’t provide services without an express attorney fee agreement setting forth, and if necessary limiting, the scope of representation 
ii) If you are consulted about a potential problem in a non-office setting, tell the person immediately (before discussing the details of the matter) that the consultation is not appropriate in an informal setting. If you are competent to offer advice, suggest a formal appointment. 
iii) Don’t leave a dangling client! If you don’t want the case after consultation, write a non-engagement letter expressly stating that you are not handling the matter. 
Competence, Diligence, & Communication 

1) Competence 
a) MR 1.1 – requires a lawyer to provide “competent representation to a client,” which requires a lawyer to possess or acquire “the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation” 
b) CRPC 1.1 
i) Prohibits a lawyer from “intentionally, recklessly, with gross negligent, or repeatedly failing to perform legal services with competence,” AND
ii) Defines competence as “leaning and skill,” and “mental, emotional, and physical ability reasonably necessary” for the performance of legal services 
c) “Learning & Skill” 
i) Must possess the “learning and skill” OR
(1) Associate competent counsel (MR 1.1, Cmt. 2; CRPC 1.1(c)(i)) 
(2) Acquire learning and skill prior to rendering services (MR 1.1, Cmt. 4; CRPC 1.1(c)(ii))
(3) Refer matter to another lawyer you reasonably believe competent (CRPC 1.1(c)(iii))
(4) Reduce scope of representation (MR 1.2(c); CRPC 1.2(b), cmt. 4)
(5) Decline or withdraw from representation 
d) Technology? – MR 1.1, cmt. 8: to maintain competence a lawyer must “keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology” 
2) Diligence 
a) MR 1.3 – A lawyer shall act with reasonable diligence and promptness in representing a client 
i) Act with “commitment,” “dedication,” and “zeal,” in advocacy” (MR 1.3, Cmt. 1)
ii) Control workload to handle each matter competently (MR 1.3, Cmt. 2)
iii) Do not procrastinate (MR 1.2, Cmt. 3)
iv) Do not let personal problems interfere (MR 1.3, Cmt. 1) 
b) CRPC 1.3
i) (a): A lawyer shall not intentionally, repeatedly, recklessly or with gross negligence fail to act with reasonable diligence in representing a client 
ii) (b): reasonable diligence means a lawyer acts with commitment and dedication to the interests of the client and does not neglect or disregard, or unduly delay the client’s matter 
3) Communication 
a) MR/CRPC 1.4
i) (a) A lawyer shall:
(1) Communicate any matter that requires informed consent; 
(2) Reasonably consult with the client about the means by which the client’s objectives are to be accomplished; 
(3) Keep the client reasonably informed about the status of the matter including, promptly complying with reasonable request for info or documents when necessary to keep client informed (see also B&P 6068(m))
(4) Inform client of any relevant limitations on lawyer’s conduct due to CRPC or other law (CRPC 1.4 (d)) 
ii) (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation 
iii) No discipline for failing to communicate insignificant or irrelevant information (MR/CRPC cmts.) 
b) CRPC
i) (c) A lawyer may “delay transmission” of information to client if lawyer “reasonably believes” the client would be “likely” to react in a way that may cause imminent harm client or others (Similar MR 1.4 cmt. 7) 
ii) (d) All these above rules are subject to any court orders or agreements - may limit info to client (Similar MR 1.4 cmt. 7)
Attorney Malpractice 
1) Four Legal Theories of Attorney Malpractice 

a) Intentional

b) Breach of Fiduciary Duty 
i) Lawyers Fiduciary Duties:
(1) Keeping client’s confidences 
(2) Safeguarding client’s money and property 
(3) Avoiding conflicts of interest 
(4) Being honest with the client 
(5) Adequately informing client 
(6) Following client’s instructions 
c) Breach of Contract 

d) Negligence 
i) Elements
(1) Duty 

(a) Lawyer owes duty of care to client 
(b) Lawyer owes duty of care to non-clients in limited circumstances – e.g., where 3rd party intended to benefit 
(2) Breach of Duty 
(a) Failure to exercise the appropriate level of care 
(b) General practitioner v. specialist standards 
(c) Not liable for “mere errors in judgment” if “well informed” 
(3) Causation 
(a) Actual Cause (“but for” cause): But for lawyer’s conduct, plaintiff would not have been injured 
(i) “case within a case” requirement 
(b) Proximate Cause: it’s fair to hold the lawyer liable for plaintiff’s injury 
(4) Damage 
2) Malpractice Insurance 

a) What obligation do CA lawyers have with respect to insurance? 
i) Must inform clients in writing upon engagement that lawyer does not have professional liability insurance if anticipate that the work will exceed four hours (CRPC 1.4.2 (a)(c))
ii) Must inform present client if drop MP insurance (CRPC 1.4.2(b)) 
iii) No contract with client prospectively limiting the lawyer’s liability to client for malpractice (CRPC 1.8.8(a))
(1) MR is the same, unless the client is independently represented in making the agreement (MR 1.8(h)) 
iv) Settling MP claim: Client has independent representation or inform client in writing they can seek independent counsel and must give reasonable time (CRPC 1.8.8(b)(1), (2)) 
Settlement Offers 

1) MR – ALL offers must be promptly communicated (see MR 1.4 & MR 1.2) 

a) Cmt. 2 – unless the client has previously indicated that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the offer 
2) CRPC – Under CRPC 1.4.1 lawyer must:

a) Promptly communicate plea bargain or other dispositive offers in criminal matters;
b) Promptly communicate any written offers of settlement  

c) An Oral offer of settlement in civil case must also be communicated if it is a “significant development” under 1.4 (cmt) 

Prohibited Agreements 

1) MR/CRPC 5.6 
a) Unless allowed by law, a lawyer shall not participate in offering or making: 
i) (1) any employment-type agreement which restricts the right of a lawyer to practice after the termination of the relationship (MR 5.6(a))

ii) (2) any settlement agreement with restrictions on the right to practice (MR 5.6(b)) 

b) Any agreement that precludes reporting violations of these rules (se also B&P 6090.5; not in MR) 

Confidential Information –Duty of Confidentiality; Attorney-Client Privilege; Attorney-Work Product (interrelated concepts) 
1) What constitutes confidential information? 
a) CRPC 1.6, cmt. 2 – confidential information applies to all information a lawyer acquires by virtue of the representation, regardless of the source, and encompasses matters communicated in confidence by the client
b) CA Evid. Code 952 – confidential communication between client and lawyer means:
i) information transmitted between a client or his lawyer in the course of that relationship AND
ii) in confidence by a means which, so far as the client is aware, discloses the information to no third person 
(1) other than those who are present to further the interest of the client in the consultation OR those to whom disclosure is reasonably necessary for the transmission of the accomplishment of the purpose for which the lawyer is consulted 
iii) AND includes a legal opinion formed and the advice given by the lawyer in the course of that relationship  
2) Duty of Confidentiality 
a) MR 1.6: Lawyers must keep client confidences and secrets unless client gives informed consent, implied authority, or an exception applies 
b) Exceptions:
i) Lawyer MAY reveal confidential information relating to the representation of a client “to the extent the lawyer reasonably believes necessary” to: 
(1) Prevent reasonably certain death or substantial bodily harm
(2) Prevent reasonably certain substantial financial injury as a result of client crime or fraud in furtherance of which the client has used or is using the lawyer’s services 
(3) Prevent, mitigate, or rectify substantial financial injury certain to result or that has resulted from client crime or fraud in furtherance of which the client has used the lawyer’s services 
(4) Secure legal advice about compliance with ethics rules 
(5) Establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee 
(6) Comply with other law or a court order 
(7) Detection of conflicts (moving to, merging with, or buying another practice) 
c) CRPC 1.6 & B&P Code 6068(e): Lawyer shall not reveal information protected by B&P Code 6068(e)(1) (client confidences and secrets) without the informed consent of the client unless an exception applies 
d) Exceptions: Lawyer MAY reveal confidential information relating to the representation of a client to the extent reasonably necessary to prevent a criminal act the lawyer reasonably believes is likely to result in death or substantial bodily harm to an individual (cmt. 6 = factors for when to disclose; disclosure is “last resort”)
i) Duty to Counsel: BEFORE revealing confidential information to prevent the criminal act, a lawyer shall, if reasonable under the circumstances:
(1) Good faith effort to persuade the client not to commit the criminal act or pursue a court of conduct to prevent the death or harm
(2) Inform the client at the appropriate time of the lawyer’s intent to reveal the information regarding the criminal act (see cmt. 9 for appropriate time factors) 
(3) If lawyer reveals confidences, in all but “extraordinary cases,” must withdraw 
e) Note: Lawyers who choose not to reveal confidential information as allowed by this rule do not violate the rule 
f) CA Common Law Exceptions
i) California common law allows lawyers to reveal certain confidential information to the extent necessary to: 
(1) Establish a right to fees 
(2) Establish a defense against if accused of wrongdoing or misconduct 
(3) Ethics hotlines (use hypothetical to protect client ID) 
ii) CRPC 1.6, cmt. 13 (exceptions recognized under California law) 
g) Use of Current Client’s Information (MR 1.8(b)/1.9(c) & CRPC 1.8.2/1.9(c)(1)) – A lawyer shall not use confidential information relating to representation of a current or former client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules. 
i) Note: Does not apply to information generally known through no fault of lawyer
3)  A/C Privilege v. Duty to Preserve Client Confidences 
a) A/C Privilege
i) Rule of evidence 
ii) Protects against compelled disclosure by subpoena or contempt in a fact-finding proceeding 
iii) Protects only confidential communication between attorney and client 
iv) Protects only disclosure of information 
v) Ends after distribution of a deceased’s estate (in CA) 
b) Duty to Preserve Client Confidences 
i) Rule of professional conduct 
ii) In contrast, duty of confidentiality prohibits attorney from voluntarily disclosing information regarding the representation in any setting
iii) In contrast, duty of confidentiality also protects information regarding client obtained by lawyer from other sources 
iv) In contrast, duty of confidentiality prohibits both disclosure and use of client information 
v) Lasts forever 
4) Attorney Work Product Doctrine 
a) Work product attaches to a document or other tangible thing (not to a conversation)
b) Must have been created in anticipation of litigation and not in the ordinary course of business 
c) Must have been created by or for a party, by or for counsel, or at counsel’s direction 
d) When doctrine applies, it provides protection against the discovery of the particular document or thing but does not protect the information itself 
e) 2 types of work product: 
i) “Pure” or “opinion” = containing mental impressions of attorney
(1) Always protected from disclosure unless waived 
ii) Everything else 
(1) Subject to a balancing test: need for material and inability to obtain substantial equivalent by other means 
5) Inadvertently Transmitted Writings? 
a) MR 4.4 – Respect for rights of 3rd persons
i) (b) Upon receipt of document if lawyer knows or reasonably should know that the document was sent inadvertently, lawyer shall promptly notify the sender  
b) CRPC 4.4 – Inadvertently transmitted writings 
i) When “reasonably apparent” a document is sent inadvertently to a lawyer and the lawyer knows or reasonably should know the document is privileged the lawyer shall:
(1) Refrain from examining any more than necessary to determine that it is privileged, AND
(2) Promptly notify sender – should return to sender and reach agreement regarding the disposition of the writing OR seek guidance from tribunal
6) Technology & Confidentiality
a) MR 4.4(b) & cmts. 2-3: a lawyer’s duty with respect to inadvertently disclosed information, specifically including “misaddressed” emails, inadvertently produced information, and metadata
b) CRPC: “writings” = email 
Representing an Organization

1) Corporation A/C Privilege? 

a) Privilege belongs to the corporation 
b) Made to or from Corporate Counsel, acting as such, to secure or provide legal advice (either at the direction of counsel or corporate superiors) 
c) Applies to any corporate employee (at any level) about activities within the scope of the employee’s duties 
2) Employee of Organization Malfeasance (MR/CRPC 1.13(b)) - IF a Lawyer knows [CRPC: or reasonably should know]: 
a) That employee/agent of organization intends or refuses to act in a manner that is a breach of legal obligation to the organization or may be a violation of law that may be imputable to organization, AND
b) Is likely to result in substantial injury to organization; 
c) The lawyer shall proceed as reasonably necessary in the best lawful interest of the organization, AND

d) CRPC: May refer matter to higher authority 

e) MR: Shall refer the matter to higher authority 

i) MR: Highest authority that acts on behalf of company (1.13(c)); another narrow exception to confidentiality 
ii) CRPC: only to the extent consistent with 1.6 (CA confidentiality rule) (1.13(c)) 
3) How to refer matter to higher authority? 
a) Must give employee/agent the “identity” warning and a “Miranda” type warning: “The corporation is my client and the information you share with me is not confidential” (MR 1.13 cmt. 10; CRPC 1.13(f)) 
b) After the explanation, it may be appropriate to urge employee/agent to reconsider his actions 
c) If he won’t reconsider, unless it is not in the client’s best interest, the lawyer must tell him that she will disclose wrongdoing to a higher authority (and potentially the highest authority) in the company because her duty is to her client – the corporation 
d) Notes:
i) CA: Disclosure to a higher authority, including to the highest internal authority in the organization is permissive 
ii) MR: If he insists on going forward with an illegal plan, assuming it is in the best interest of the client, under the MR’s she must report to a higher authority in the organization and, if warranted, to the “highest authority” that acts on behalf of the corporation
4) When Highest Authority Insists on Improper Action 
a) MR: if the highest authority insists on improper action, the lawyer may reveal the information to the appropriate person outside the organization IF consistent with MR 1.6(b)(2) or (3) (MR 1.13(c)) 
i) Under the circumstances, the lawyer may, or perhaps must, withdraw (1.16) 
b) CA: If the highest authority insists on improper action, or refuses to act, the lawyer has the right, and in some cases the duty, to withdraw (CRPC 1.13(d)) 
i) Under CA law, the attorney cannot reveal the information to an outside authority (CRPC 1.13(c)) 
Conflicts of Interest 
1) General Approach to Conflict Analysis
a) Identify client or clients 
b) Determine whether conflict exists 
c) Decide whether representation may be undertaken despite existence of conflict (e.g., is conflict consentable?)
d) If so, consult with client(s) and obtain informed written consent (or provide written disclosure as required by CA law)
e) If not, determine which lawyers are impacted by the conflict (i.e., is conflict imputed?) and appropriate remedy, such as declining representation, withdrawal, or screening 
2) Current client Conflicts General Rule: (MR 1.7(a)/CRPC 1.7 (a) & (b)): 
a) Prohibits taking on a client if:
i) (a) - Representation of one client will be directly adverse to another client in same or separate matter, unless there is informed written consent 
ii) (b) – There is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, a third person, or by the personal interest of the lawyer, unless informed written consent 
iii) CA (c) – Even when a significant risk is not present, a lawyer shall not represent a client without written disclosure of the relationship to the client where:
(1) The lawyer has, or knows, that another lawyer in the lawyer’s firm has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter; OR
(2) The lawyer knows or reasonable should know that another party’s lawer is a family member, lives with the lawyer, is a client of the lawyer or another lawyer in the lawyer’s firm, or has an intimate relationship with the lawyer 
b) Exception: Conflict Curable? (by consent) (MR 1.7(b)/CRPC 1.7(d)): 
i) A lawyer may represent a client if: 
(1) Lawyer reasonably believes she will be able to competently and diligently represent each client; 
(2) Representation is not prohibited by law;
(3) Representation does not involve asserting a claim by one client against another represented by the lawyer in same litigation or other tribunal proceeding; AND
(4) MR: Each client gives informed consent confirmed in writing 
(5) CRPC (b) or (c): Each client gives informed consent in writing OR is given written disclosure (when there is no significant risk but relationship present) 
3) Current Client Conflicts Specific Areas of Concern 
a) Business Transactions with Clients 
i) MR 1.8(a) & CRCP 1.8.1 – a lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:
(1) Transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;
(2) The client is advised in writing to seek independent counsel; 
(3) The client gives informed consent, in a writing signed by the client
b) Gifts and Favors from a Client 
i) MR 1.8(c) & CRCP 1.8.3 – a lawyer shall not solicit any substantial gift from a client unless the lawyer is related to the client
c) Literary & Media Rights 
i) MR 1.8(d) – Prior to the conclusion of representation, a lawyer shall not negotiate an agreement giving the lawyer literary or media rights to a portrayal of the representation
d) Payment of Personal or Business Expenses for Client
i) MR 1.8(e) – A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:
(1) A lawyer may advance court costs and expenses, the repayment of which may be contingent on the outcome of the matter; AND
(2) A lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client 
ii) CRPC 1.8.5(a) - A lawyer shall not pay the personal or business expenses of a prospective or existing client 
(1) (b) Exceptions A lawyer may:
(a) Pay expenses to third persons from funds collected for the client, with consent of the client 
(b) After the lawyer is retained by client, agree to lend money to the client based on the client’s written promise to repay the loan, provided the lawyer complies with 1.7(b), (c), & 1.8.1 before making the loan
(c) Advance the costs of litigation, repayment contingent on the outcome of the matter 
(d) Pay the costs of litigation for indigent person 
e) Aggregate Settlements or Plea Bargains
i) MR 1.8(g)/ CRPC 1.8.7 – A lawyer who represents two or more clients shall not enter into an aggregate settlement or aggregate plea bargain, unless each client gives informed written consent 
f) Limiting Malpractice Liability 
i) MR 1.8(h) & CRCP 1.8.8 – A lawyer shall not: 
(1) Contract with a client prospectively limiting the lawyer’s liability to the client for the lawyer’s professional malpractice; OR
(2) Settle a claim for the lawyer’s liability to a client for the lawyer’s professional malpractice, unless advised in writing of the desirability to obtain independent counsel
g) Lawyer’s Proprietary Interest in the Subject of Litigation 
i) MR 1.8(i) – A lawyer shall not acquire a proprietary interest in the COA or subject matter of proceeding 
ii) CRCP 1.8.9 
(1) Lawyer shall not purchase property at probate, foreclosure, etc. of client; OR
(2) Represent the client at a probate, foreclosure, in which the purchaser is a spouse or relative of the lawyer 
h) Sexual Relations with Client
i) MR 1.8(j): prohibits a sexual relationship unless it existed at the beginning of the lawyer-client relationship
ii) CRPC 1.8.10
(1) Bans sexual relations with client unless:
(a) Spouse or registered domestic partner; OR
(b) Consensual sexual relationship existed at the beginning of lawyer-client relationship
(2) Note: If third-party alleges violation of the rule, State Bar must attempt to get client’s statement to determine if investigation unduly burden the client 
(3) Cmt 2: When client is an organization, rule applies to a lawyer who has sexual relations with a constituent of the organization who regularly consults with lawyer  
i) Relationship with Opposing Counsel? 
i) MR 1.7 & cmt. 11 – applies to married and blood relations; need informed consent (no writing req.) 
ii) CRPC 1.7 (c) – informed written consent if significant risk the representation will be materially limited – if no significant risk, then written disclosure 
j) Imputation (MR 1.8 & CRPC 1.8.11): 
i) MR: subdivision (k) says all of these conflicts are imputed to other lawyers in the firm except subdivision (j), regarding sexual relations 
ii) CRPC: if prohibitions found in 1.8.1 to 1.8.9 apply to a lawyer, they apply to all lawyers in the firm
(1) All lawyers of the firm must comply with the requirements of those rules 
(2) Sexual relationships are not imputed 1.8.10 
4) Prospective client conflicts (MR/CRPC 1.18): 
a) A lawyer, or any lawyer associated with the affected lawyer, shall not: 
i) Represent a client with interests adverse to a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that:  
(1) MR: could be “significantly harmful” to that that person 
(2) CRPC: is “material to the matter” 
b) Exception: However, representation is permissible where:
i) Consent: Both the affected client and the prospective client have given informed consent confirmed in writing; OR 
ii) Screening: the lawyer who received the information:
(1) Took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary; 
(2) Is timely screened from the matter; 
(3) Is not apportioned to any part of the fee; AND 
(4) Prompt written notice is given to the prospective client
c) Note: Conflict is imputed to the firm
5) Former client conflicts (MR/CRPC 1.9)
a) 1.9(a): Lawyer shall not represent a client whose interests are materially adverse to a former client in the same or a substantially related matter, unless the former client gives informed written consent  
b) 1.9(b): Lawyer shall not knowingly represent a person in the same or substantially related matter in which a firm with which the lawyer was formerly associated with had previously represented a client: 
i) Where the former client’s interests are materially adverse to the person; AND
ii) Lawyer acquired confidential information about the former client that is material to the matter 
iii) unless former client provides informed consent confirmed in writing/informed written consent 
c) 1.9(c): Lawyer/firm who has formerly represented a client in a matter shall not thereafter:
i) Use information relating to the representation to the disadvantage of the former client except as these rules would permit or require with respect to a client, or when the information has become generally known; OR
ii) Reveal information relating to the representation except as rules would permit or require with respect to the client 
iii) Note: can be cured by informed written consent (MR/CRPC cmt. 1; MR cmt. 9; see also MR/CRPC 1.6) 
6) Imputed Conflicts and Screening 
a) MR/CRPC 1.10(a) - If one lawyer in a firm is prohibited from representing a client under 1.7 or 1.9, all the lawyers in the firm are unless:
i) The prohibition is based on personal interest of disqualified lawyer and others in firm can handle without “significant risk of materially limiting representation” 
(1) Can be cured by informed written consent from each affected client (MR/CRCP 1.7(b)) 
ii) The prohibition is based on 1.9(a) or (b) and arises out of the prohibited lawyer’s prior firm, and:
(1) MR:
(a) The prohibited lawyer is timely screened and is not apportioned any fees; 
(b) Written notice is promptly given to any affected former client, which includes a description of the screening procedures; a statement of the firm’s compliance with these rules; a statement that review may be available before a tribunal; and an agreement by the firm to respond promptly to any written inquiries or objections by former clients about the screening process; AND
(c) Certifications of compliance with these rules and with the screening procedures are provided to the former client by the screened lawyer and partner at the firm, at reasonable intervals upon the former clients written request and upon termination of the screening 
(2) CRPC: 
(a) The prohibited lawyer did not participate in the same or substantially related matter; 
(b) The prohibited lawyer is timely screened and is not apportioned any fees; AND 
(c) Written notice is promptly given, which includes a description of the screening procedures; and an agreement by the firm to respond promptly to any written inquiries or objections by the former client about the screening process 
b) MR/CRPC 1.10(b) – When a lawyer terminates affiliation with a firm, that firm is not prohibited from representing a person with adverse interests to a client of the departed lawyers unless:
i) Matter same or substantially related; AND
ii) Remaining lawyers have information protected by 1.6 or 1.9(c)
c) MR/CRPC 1.10(c) – imputed conflict can be cured by informed consent from each affected client (1.7(b)) 
d) Screening under CA case law 
i) Standards of disqualification, and whether (1) a lawyer’s conflict will be imputed to other lawyers in the same firm and (2) whether the screening is effective is subject to case law and statute (1.10 cmt. 6)
ii) Kirk v. First American Title 
iii) Rule
(1) Two necessary elements of an effective screen:
(a) Timely imposed – when the conflict arises
(b) Preventative measures to guarantee that the information will not be conveyed  
(2) Elements of an effective screen (Kirk): 
(a) Physical, geographic, and departmental separation of attorneys – isolation 
(b) Prohibitions against and sanctions for discussing confidential matters 
(c) Established rules and procedures preventing access to confidential information and files 
(d) Procedures preventing disqualified attorney from sharing profits from representation 
(e) Written notice to affected former client of screened lawyer (see also 1.10(a)(2)(iii)) 
7) Government Employees (MR/CRPC 1.11) 
a) CRPC/MR- A lawyer who has formerly served as a public official or employee of the government shall not represent a client in connection with a matter in which the lawyer participated personally and substantially as a public official or employee, unless the appropriate government agency gives informed written consent 
8) Judges and other Neutrals (MR/CRCP 1.12)
a) A lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge, law clerk, arbitrator, or mediator, unless there is informed written consent
9) Compensation from Third Party 
a) MR 1.8(f) & CRCP 1.8.6: Lawyers shall not accept compensation from a 3rd person who is not the client unless:
i) There is no interference with the lawyer’s professional judgment or the attorney-client relationship;
ii) Confidentiality is preserved; AND
iii) MR: informed consent, unless taking payment creates concurrent conflict, then require informed consent confirmed in writing 
iv) CA: requires informed written consent except when:
(1) Nondisclosure of the compensation is otherwise authorized by law or a court order; OR
(2) The lawyer is rendering legal services on behalf of any public agency or nonprofit 
b) How to handle it?
i) The lawyer owes loyalty only to the client, not to any third party 
(1) But in CA limited fiduciary duties owed to insurer funding insured’s case (Wasau) 
ii) The attorney must exercise independent judgment and must resist any effort by a third party to interfere in the attorney-client relationship 
c) When does this occur? 
i) Legal services agency or other nonprofit 
ii) Insurance company 
iii) Corporation or government agency paying for employee’s defense 
iv) Family member paying for legal services provided to another family member 
v) Alternative litigation financing 
10) Consent Terminology  
a) MR 1.0(e) Informed Consent – the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct 
b) MR 1.0(b) Confirmed in Writing – denotes informed consent that is given in writing by the person confirming an oral informed consent 
c) CRPC 1.0.1(e) Informed Consent – a person’s agreement to a proposed course of conduct after the lawyer has communicated and explained:
i) The relevant circumstances; AND
ii) The material risks, including any actual and reasonably foreseeable adverse consequences of the proposed course of conduct 
d) CRPC 1.0.1(e-1) Informed Written Consent – the disclosures and the consent required by “informed consent” must be in writing 
i) Note: In CA informed written consent requires that disclosures and consent be in writing
11) When is informed written consent required? 
a) Lawyer has multiple clients in a matter with actual or potentially conflicting interests (MR/CRCP 1.7(b)(4)) 
b) Lawyer represents clients in the same or separate matters where the clients’ interests are directly adverse (CRPC 1.7(a)) 
c) Lawyer representing 2 or more clients enters into an aggregate settlement of the claims for or against the clients (CRPC 1.8.7) 
d) Lawyer who formerly represented client in matter wants to represent new client materially adverse interest to former client in the same or substantially related matter (CRPC 1.9(a)) 
e) Lawyer accepts compensation from a third person who is not the client (CRPC 1.8.6(c)) 
12) When is written disclosure required? (CRPC 1.7(c))
a) Required even when no “significant risk” that lawyer’s representation will be materially limited 
b) Lawyer has, or knows or reasonably should know that another lawyer in the firm has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter 
c) Lawyer knows or reasonably should know that another party’s lawyer:
i) Is spouse, parent, child or sibling of lawyer; 
ii) Lives with lawyer; 
iii) The client of lawyer or another lawyer in the firm; OR
iv) Has an intimate personal relationship with lawyer
13) Sarbanes-Oxley Rule 
a) SOX applies to lawyers “appearing and practicing before the SEC” – these lawyers must report credible evidence that client is materially violating federal or state securities laws to the board, audit committed, or outside directors if CEO does not achieve an appropriate response during investigation of potential violations  
i) Unlike MR 1.13(c), which gives lawyers some discretion on how to proceed, SOX reporting is mandatory 
ii) Wadler v. Bio-Rad Labs: holds federal preemption to extent CA ethical rules allow for more limited disclosure of privileged and confidential communications in connection with Sarbanes-Oxley  
Attorney’s Fees and Fiduciary Duties 
1) Types of Fees 
a) Contingency 
i) MR 1.5(d)/CRPC 1.5(c)
(1) prohibits contingency fees representing a defendant in criminal case AND 
(2) in cases to dissolve or nullify a marriage, child or spousal support, or property settlement in connection to the case 
b) Hourly 
c) Flat (CRPC 1.5(e)) 
d) True Retainer (CRPC 1.5(d)) 
e) Hybrid 
2) CA Fee Agreements: Nearly All in Writing 
a) 6147: All contingency fee agreements in writing 
b) 6148: Other agreements where total expense to client more than $1000
c) 6149: Written fee contract is confidential attorney-client communication 
3) Fee Standards (MR/CRPC 1.5)
a) CRPC: Lawyer cannot charge or collect an unconscionable fee 
i) Note: when disputing a fee in arbitration or court, the issue is whether the fee is unreasonable 
b) MR: Lawyer cannot charge or collect an unreasonable fee 
c) Each Rule has a non-exclusive list of factors to be considered in determining whether the fee was unconscionable/unreasonable (Factors as existing at the time the fee agreement was entered) 
i) Factors: 
(1) MR Factors 
(a) The time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform legal service properly
(b) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; 
(c) The fee customarily charged in the locality for similar legal services; 
(d) The amount involved and the results obtained; 
(e) The time limitations imposed by the client or by the circumstances 
(f) The nature and length of the professional relationship with the client;
(g) The experience, reputation, and ability of the lawyer or lawyers performing the services; AND
(h) Whether the fee is fixed or contingent 
(2) CRPC Factors - CRPC includes all the above (besides C) and adds the following: 
(a) Whether the lawyer engaged in fraud or overreaching in negotiating or settling the fee 
(b) Whether the lawyer has failed to disclose material facts 
(c) The amount of fee in proportion to the value of the services performed
(d) The relative sophistication of the lawyer and the client 
(e) Whether the client gave informed consent to the fee 
4) Handling Client’s Funds and Property (MR/CRPC 1.15) 
a) Lawyer shall keep funds in separate account (trust account) (MR/CRPC 1.15(a))
i) No commingling of trust funds and operating funds (CRPC 1.5(c)) 
b) Other property shall be identified and safeguarded (MR 1.15(a) & CRPC 1.15(d)(2)) 
i) Hold property with care of a “professional fiduciary” (MR 1.15 cmt. 1) 
c) Promptly notify client or other person with interest in property when funds or property received (MR 1.15(d) & CRPC 1.15(d)(1)) 
5) Handling a Flat Fee (1.15(b)(1)(2)) 
a) Flat fee paid in advance can be placed directly into the operating account provided:
i) Disclosed in writing to client that 
(1) Client can require fee be placed in trust account until paid 
(2) Client is entitled to refund or unearned portion of the fee is representation is terminated or the work is not completed 
b) If flat fee exceeds $1,000, client must give informed written consent to deposit in operating account 
6) Fees Paid in Advance v. True Retainer (CRPC 1.5(d)) 
a) True retainer = a fee that a client pays to a lawyer to ensure the lawyer’s availability to the client during a specified period or on a specified matter, but not to any extent as compensation for legal services performed or to be performed 
i) Client must agree in writing, after disclosure the fee is nonrefundable 
7) Fee Sharing Among Non-Affiliated Lawyers 
a) MR 1.5(e) 
i) The split must be in proportion to the services performed by each lawyer or each lawyer must assume joint responsibility for the whole matter; 
ii) Client must agree to split and in writing that discloses share each lawyer will receive; AND
iii) The total fee must be “reasonable” 
b) CRPC 1.5.1(a)
i) Lawyers/Firms must enter a written agreement to split fee; 
ii) Client consents in writing after “full written disclosure” of:
(1) The fact of the fee split
(2) Identify lawyers and firms involved in the split; AND
(3) Terms of the fee division 
iii) Notes:
(1) Client consent must be done at time lawyers enter agreement or as soon thereafter as reasonable practice 
(2) The total fee is not higher solely due to splitting the fees 
8) Fee Sharing with Non-Lawyers 
a) Cannot share legal fees, directly or indirectly with non-lawyers or organization not authorized to practice law (MR 5.4(a) & CRPC 5.4(a)) 
i) No referral fees or promise to give something of value for securing or recommending representations (CRPC 7.2(b))
ii) Gifts OK if not quid pro quo for referral (CRPC 7.2(b)(5)) 
b) OK reciprocal referral agreement with a lawyer or non-lawyer professional that conforms with rules (CRPC 7.2(b)(4))
i) Agreement must not be exclusive 
ii) Client is informed of the existence and nature of agreement 
c) Exceptions (MR/CRPC 5.4(a))
i) Estate of deceased lawyer 
ii) Sale of firm payment to former attorneys 
iii) Employee participation in profit sharing 
iv) Court awarded legal fee with nonprofit organization that employed/recommended attorney 
v) Lawyer referral service acting in accordance with State Bar Standards (CRPC 5.4(3)) 
9) Businesses with Non-Lawyers 
a) Cannot create partnerships between lawyers and non-lawyers if any activity of partnership is practice of law (MR/CRPC 5.4(b)) 
i) A lawyer shall not practice if a nonlawyer owns interest in corporation; is a corporate director or officer; or a nonlawyer has the right to direct the professional judgement of lawyer (MR/CPRC 5.4(d)) 
ii) Cannot aid non-lawyer to practice law (CRPC 5.5(a)(2))
b) Prohibited from accepting referral from lawyer referral service that does not comply with state bar minimum standards (CRPC 5.4(e)) 
c) Prohibited from working in or forming a non-profit organization if non-lawyer interferes with lawyers independent judgment (CRPC 5.4(f)) 
10) Responsibilities regarding “law-related services” 

a) MR 5.7 – MR’s apply when providing “law-related services” 
i) E.g., tax, environmental, insurance, lobbying 
ii) Must be clear to clients that these services are not legal & not acting in capacity of lawyer when doing non-legal service 
b) CA – no rule, but likely to follow MR’s on topic 
Candor 

1) Candor to Tribunal (MR/CRPC 3.3) 
a) Duty to disclose adverse LAW
i) MR 3.3(a)(2) – Must disclose “legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel” 
ii) CRPC 3.3(a)(2) – Same as MR, but added – OR “knowingly misquote to tribunal language of book, statute, decision or other authority” 
iii) MR/CRPC 3.3, 3.4, and 4.1 specify certain things that you must not do:
(1) Knowingly make false statement of fact or law or fail to correct false statement 
(2) Offer evidence the lawyer knows to be false 
(3) Destroy, suppress, falsify, obstruct parties’ access to evidence 
(4) Pay percipient witness for testimony 
(5) Advice witness to hide or leave jx. 
(6) Falsely state material fact or omit fact required to make a factual statement 
b) NO duty to disclose adverse FACTS 
i) None of the rules require you to volunteer harmful facts when you are in an adversarial context 
(1) See MR 3.3 cmt. 14, MR/CRPC 4.1 cmt. 1, & MR 3.4 cmt. 1 
(2) Note, however, that you may have duties under FRCP 26 or other discovery rules that require disclosure 
ii) Exception: during Ex Parte Proceedings (where adversary is not present) – must inform tribunal of ALL material facts now to the lawyer that will enable the tribunal to make an informed decision 
(1) MR 3.3(d) & cmt. 14; CRPC 3.3(d) & cmt. 7 
c) Candor with Sworn Testimony 
i) MR/CRPC 3.3, cmt. 1 – Rule applies not only to trial but to matter under the tribunal’s adjudicative authority such as a deposition or written declarations 
ii) MR/CRPC 3.3(a)(3) – Must refuse to offer testimony before it is given if lawyer knows it is false; may offer testimony if lawyer only reasonably believes it is false 
iii) MR/CRPC 3.3(a)(3) & cmt. 10/11 & CRPC 3.3(b) & cmt. 5 – If the lawyer knows of the falsity after testimony given, the lawyer shall take “remedial measures”: 
(1) Counsel to client to correct testimony 
(2) CRPC: take reasonable steps, including, if necessary, disclosure to the tribunal, unless disclosure is prohibited by B&P 6068(e) and rule 1.6 
(a) B&P 6068(e) – maintain confidences, and at every peril to himself or herself to preserve the secrets, of his or her client 
(3) MR: take reasonable steps, including, if necessary, disclose to tribunal, even if breach of 1.6 (client confidences); prohibited in CA
(4) Attempt to withdraw (MR/CRPC 1.16(a)) 
iv) MR 3.4(b); CRCP 3.4(c): Lawyer shall not assist another person to testify falsely 
v) Criminal defendant? (CRPC 3.3 cmt. 4) 
(1) If lawyer knows that client is going to give false testimony, must make reasonable efforts to discourage client from providing testimony 
(2) If your efforts to dissuade do not work, then you must inform client:
(a) You refuse to offer the testimony, AND
(b) Seek permission from the court to withdraw 
(3) If client insists, and lawyer is not allowed to withdraw, lawyer may offer testimony in “narrative” form: 
(a) Permit defendant to testify in a narrative manner rather than in usual question-and-answer style 
(b) Do not rely on defendant’s false testimony in presenting the case (e.g., in closing argument) 
2) Frivolous Claims & Malicious Prosecution 

a) MR 3.1 – A lawyer shall not take a position that is frivolous or in bad faith
i) Remember results in mandatory withdrawal (1.16(a)(1)) 
b) CRPC 3.1 – Same, except adds – lawyer shall not take position in litigation without probable cause and for the purpose of harassing or maliciously injuring a person
i) Remember results in mandatory withdrawal (1.16(a)(1)) 
c) Breakdown: For both MR & CRPC -
i) Cannot take a position that is frivolous or in bad faith
ii) Cannot bring or defend a case (or COA) unless a good faith argument exists for extension, modification or reversal or existing law 
iii) Cannot bring claim meant to harm or unduly harass 
iv) However, OK for criminal defense attorney to challenge every element of the case 
3) Malicious Prosecution 

a) Plaintiff must prove that the underlying action or a single claim in the underlying action was:
i) Terminated in the plaintiff’s favor;
ii) Prosecuted without probable cause; 
iii) Initiated or pursued with malice; and 
iv) Resulted in damages to the plaintiff 
b) Franklin Mint Co.
4) Candor in Civil Discovery 
a) Prohibited from obstructing another party’s access to evidence (MR/CRPC 3.4(a)(b)) 
b) Lawyer shall not “in pretrial procedure make a frivolous discovery request or fail to make a reasonably diligent effort to comply with legally proper discovery request by an opposing party” (MR 3.4(d)) 
c) Lawyer shall make reasonable efforts to expedite litigation consistent with interests of client (MR 3.2) 
d) Lawyer shall not use means that have no substantial purpose but to delay litigation (CRCP 3.2)
e) Lawyer shall not take position in litigation without probable cause and for the purpose of harassing a person (CRPC 3.1)
5) Contact with Judges, Officials, Employees and Jurors (MR/CRPC 3.5)
a) Jurors MR
i) A lawyer shall not seek to influence a judge, juror, prospective juror or other official by means prohibited by law (MR 3.5(a))
(1) Applies to “lawyers” – connected to the case or not 
ii) A lawyer shall not  communicate ex parte with such a person during the proceedings (MR 3.5(b))
iii) A lawyer shall not communicate with a juror after discharge of the jury if:
(1) Prohibited by law or court order; 
(2) Juror has made known to lawyer a desire not to communicate 
(3) Communication involves misrepresentation, coercion, duress, or harassment 
b) Jurors CRPC 

i) Lawyers connected to the case shall not communicate with persons lawyer knows are jurors or members of venire before or during trial (CRPC 3.4(d) & (e)) 
ii) Lawyers not connected with the case shall not communicate with anyone the lawyer knows is a juror in the case (CRPC 3.5(f)) 
iii) A lawyer shall not communicate with juror after discharge if: (CRCP 3.5(g)) 
(1) Prohibited by law or court order; 
(2) Juror has made known to lawyer a desire not to communicate 
(3) Communication involves misrepresentation, coercion, duress, or harassment 
iv) A lawyer shall not conduct out of court investigations of jurors or venire in manner intended to influence person’s state of mind in connection to present or future jury service (CRCP 3.5(h)) 
v) A lawyer must reveal to the court improper conduct by a juror or venire (CRCP 3.5(j))
vi) All these rules apply to family members of jurors/venire members (CRCP 3.5(i)) 
c) Officials (CRPC 3.5)
i) (a) A lawyer shall not give or lend anything of value to a judge/official/employee of tribunal 
(1) Exception: Contributing to judge’s campaign for election 
ii) (b) A lawyer shall not communicate or argue about merits of contested matters, except: 
(1) In open court;
(2) With consent or presence of all other counsel
(3) In writing with copies furnished to all other counsel 
(4) In ex parte matters 
iii) MR (3.5(a),(b), cmts. 1,2 – Similar, but less detailed 
6) Trial Publicity (MR/CRPC 3.6) 
a) A lawyer participating or who had participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will:
i) Be disseminated by means of public communication; AND
ii) Have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter  
b) A lawyer may state: (MR/CRPC 3.6(b)) 
i) The claim, offense or defense involved, and identity of persons involved (if not prohibited by law);
ii) Information contained in a public record; 
iii) That an investigation of a matter is in progress; 
iv) The scheduling or result of any step in litigation; 
v) A request for assistance in obtaining evidence and information necessary thereto;
vi) Warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public – but only to the extent that dissemination by public communication is reasonably necessary to protect the individual or the public 
vii) Criminal case? – in addition to 1-6 above, a lawyer may state:
(1) The identity, general area of residence, and occupation of the accused; 
(2) If the accused has not been apprehended, the information necessary to aid in apprehension of that person;
(3) the fact, time, and place of arrest; AND
(4) the identity of investigating and arresting officers or agencies and the length of the investigation 
c) Also, a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity (MR/CRPC 3.6(c)) 
d) Note: These restrictions apply to an entire firm or government agency 
7) Communications with Third Parties (MR/CRPC 4.1, 4.2, & 4.3) 
a) Truthfulness in Statements to Others (4.1) – In the course of representing a client a lawyer shall not knowingly: 
i) Make a false statement of material fact or law to a third person; OR
ii) Fail to disclose a material fact when disclosure is necessary to avoid assisting in a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 1.6 
(1) Cmt.2 – estimates of prices or value on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily not a “statement of material fact” 
b) Communicating with unrepresented parties: (MR/CRPC 4.3) 
i) Must disclose you are not a disinterested party; 
ii) Must be truthful in representations; 
iii) CRPC: 
(1) (a): If lawyer knows or reasonably should know an unrepresented person has adverse interests to client, cannot give legal advice to person, lawyer can only recommend the person seek counsel 
(2) (b): Layer shall not seek to have unrepresented person divulge information that is privileged or confidential 
c) Must not use means that have no substantial purpose other than to embarrass, delay, or burden a third person (MR 4.4(a)) 
8) Communications with Witnesses 
a) Prohibited to Coach witnesses (MR 3.4(b)) – Lawyer shall not assist another person to testify falsely 
b) Prohibited from paying or offering to pay a witness contingent on content of testimony or outcome of case (MR 3.4(b), cmt. 3/CRPC 3.4(d) (1-3)) 
i) However, unless prohibited by law, OK to pay:
(1) Reasonable expenses incurred by witness to attend or testify at proceedings 
(2) Reasonable compensation for loss of time in attending or testifying 
(3) Reasonable fee for services of expert witnesses 
c) Prohibited to Advise or cause a witness to leave jurisdiction (CRPC 3.4(e)) 
d) In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has consent of the other lawyer (CRPC/MR 4.2) 
i) If a corporation is represented, contact with corporation’s current employees is prohibited IF employee is:
(1) One who supervises, directs or regularly consults with the organization; OR
(2) has authority to obligate the organization with respect to the matter, OR
(3) whose act or omission in connection with the matter may be imputed to the organization (MR 4.2, cmt. 7 & CRPC 4.2(b)(1), (2)) 
e) Prohibited to tell witness, other than client, not to give relevant information to another party, unless: 
i) Person is a relative, employee, or agent of client; AND
ii) Lawyer reasonably believes the person’s interests will not be adversely affected by not giving information 
iii) Note: Not in CRCP but nothing in rules prevent this 
9) Threats to Gain Advantage 
a) CRPC 3.10 – Prohibited to threaten criminal, administrative, or disciplinary charges to obtain advantage in civil proceeding

i) OK to threaten to file civil suit in pre-lawsuit settlement discussions 
ii) OK to threaten to seek contempt of court to get other side to comply with a court order 
iii) OK to threaten to file criminal, disciplinary or administrative charges if the unlawful conduct does not stop 
b) MR has no comparable rule but general prohibition against embarrassment and undue burden (4.4(a)) 
10) Prosecutor’s Special Duties (MR/CRPC 3.8)
a) Cmt. 1 – A prosecutor has the responsibility of a minister of justice and not simply an advocate. This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence, and that special precautions are taken to prevent and to rectify conviction of innocent persons” 
b) Rules:
i) Only prosecute charges supported by probable cause 
ii) Make efforts to assure defendant is aware of right to counsel and given opportunity to obtain counsel 
iii) Do not take advantage of unrepresented defendant to obtain waive of pretrial rights 
iv) Make timely disclosure to the defense of all evidence that lawyer knows or reasonably should know mitigates or negates the offense 
(1) Except when relieved by protective order of the tribunal
v) Refrain from making extrajudicial comments that have the “substantial likelihood for heightening public condemnation of the accused” and take reasonable steps to prevent investigators and law enforcement from doing the same (see also 3.6) 
vi) When lawyer knows of new, credible, and material evidence creating a reasonable likelihood of wrongful conviction, must disclose to appropriate authority 
(1) If in the prosecutor’s JX disclose to defendant and take reasonable efforts to undertake investigation 
vii) When prosecutor knows of clear and convincing evidence that defendant in prosecutor’s JX was wrongfully convicted, must seek to remedy the conviction   
11) Bar Admission and Discipline (MR/CRPC 8.1)
a) An applicant for admission to the bar or an attorney in connection with a discipline matter, shall not, knowingly [or with reckless disregard (CRPC)] make a false statement of material fact; OR
b) Fail to disclose a fact necessary to correct a misapprehension in the matter, except for information protected by 1.6
12) B&P 6068(d) – Use only means consistent with truth, never mislead any judicial officer 
13) Moral Turpitude (B&P 6106) - any act involving moral turpitude, dishonesty or corruption, regardless if committed in practice of law, constitutes a cause for disbarment or suspension 
Supervising Lawyers 

1) Responsibilities of a Subordinate Lawyer (MR/CRPC 5.2)
a) A lawyer is bound by the PC rules, regardless that the lawyer acted at the direction of another lawyer/person
b) A subordinate lawyer does not violate these rules if the lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty 
2) Responsibilities of Supervisory Lawyers (MR/CRPC 5.1)
a) Supervisory lawyers must make reasonable efforts to ensure that the firm/subordinate lawyers conform to rules of professional conduct 
b) A lawyer is responsible for another lawyer’s violation of these rules if: 
i) The lawyer orders or ratifies the conduct OR
ii) Has managerial/supervisory authority over firm or other lawyer, who knows of the conduct at a time when its consequences could be avoided or mitigated but fails to take reasonable remedial actions 
c) Responsibility imposed on supervising lawyers, not firms
3) Responsibilities Regarding Nonlawyer Assistants (MR/CRPC 5.3)
a) Same as 5.1 
Lawyers in Law Firms & Specialized Practice Areas 
1) A lawyer shall not make agreement that restricts a lawyer’s right to practice (MR/CRCP 5.6)
2) A lawyer may provide an evaluation of a matter affecting a client if the lawyer reasonably believes that making the evaluation is compatible with client relationship (MR 2.3) (e.g., a vendor orders an opinion concerning the title of property, for the information of a prospective purchaser (client?)) 
a) No specific CA rule; may fall back on 1.7(b)(c)
3) If lawyer serves as third-party neutral (arbitrator, mediator) – the lawyer must inform the parities the lawyer is not representing them – if parties do not understand the lawyer’s role, the lawyer must explain (MR/CRPC 2.4) 
Advertising & Solicitation 

1) Communications Concerning a Lawyer’s Services (MR/CRPC 7.1)
a) A lawyer shall not make false or misleading communication about the lawyer or the lawyer’s services. 
b) Standards as to communications that will be presumed to violate rule 7.1, 7.2, 7.3, 7.4, or 7.5 (CRCP 7.1(b)) – A “communication” which:
i) Guarantees, warranties, or predicts results 
ii) Contains testimonials/endorsements of a member, unless disclaimer which states it does not guarantee results 
iii) Is delivered to a potential client who cannot exercise reasonable judgment (in bad physical, emotional, or mental state)
iv) Transmitted at the scene of an accident 
v) Solicitations transferred by mail or text (thus not face to face, live) and do not bear the word advertisement, newsletter, etc. 
vi) Firm name which implies a partnership with a firm or government agency 
vii) Using two firm names 
viii) Implies the member/firm is participating in a lawyer referral service, when it is not true 
ix) Stating a member is “certified” or “specialized”, unless it states the name of the entity granting the certification 
x) Not stating the name of the member responsible for the advertisement 
xi) Contains dramatization, unless disclaimer 
xii) States or implies “no fee without recovery”, if the client must pay costs 
xiii) Pretty much any sort of misleading 
(1) Notes regarding standards: The standards treat advertising and solicitation together and broadly apply to any “communication” or “solicitation” 
(a) Creates a rebuttable presumption that certain times of communication violate 7.1-7.5
(b) Burden on attorney to rebut the presumption of a violation by preponderance of evidence 
2) Advertising (MR/CRCP 7.2)
a) General communication to the public at large or to a segment of the public 
b) Includes, not limited to, TV, radio, newspapers, direct mail, billboards, websites, firm statutory, business cards, and letterhead 
c) Rule: Subject to 7.1 (false or misleading communication about lawyer’s services) & 7.3 (solicitation), a lawyer may advertise services through any written, recorded, or electronic means of communication 
i) A lawyer shall not compensate, promise or give anything of value to a person for the purpose of recommending their services 
ii) No gifts or gratuity for referral (CRCP 7.2(b)(5)) 
3)  Solicitation (MR/CRCP 7.3) 
a) 7.3(a) - Lawyer-initiated personal contact with a layperson designed to entice the layperson to hire the lawyer, where a significant motive is pecuniary gain, unless person is a [lawyer], family, or there is a close personal or prior professional relationship 
i) Includes face-to-face, live telephone, and real-time electronic contact. 
b) 7.3(b) – A lawyer may not solicit employment from a perspective client, even when not prohibited by section (a), when: 
i) The prospective client has made it known to the lawyer a desire not to be solicited by the lawyer; OR 
ii) solicitation involves [intrusion], coercion, harassment, or duress 
c) Solicitation is targeted communication directed at a specific person that offers legal service (CRCP 7.3(e)) 
4) Communication of Specialization (MR/CRCP 7.4) 
a) A lawyer shall not state that the lawyer is a certified specialist in a particular field of law, unless:
i) Certified by board of legal specializations; AND
ii) Name of certifying organization is clearly identified 
5) Firm Names (MR/CRCP 7.5) 
a) Private firm shall not use firm name or letterhead in way that violates 7.1 (mislead about lawyer’s services), must not imply the private firm has a relationship with a government agency or with public or charitable legal service organization 
i) MR – may use disclaimer 
b) MR - If law firm has offices in more than one jurisdiction, must identify jurisdictional limitations (MR 7.5(b))
c) MR - The name of a lawyer holding a public office shall not be used in the name of a law firm when not actively practicing with firm for substantial period (MR 7.5(c)) 
d) CRPC/MR – A lawyer shall not imply that the lawyer practice in or has a relationship with a law firm unless that is a fact 
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