ETHICAL LAWYERING OUTLINE
I. PROFESSIONAL RULES OF RESPONSIBILITY
a. Rules 

i. CA Rules of Professional Conduct 

ii. CA Rules of Court

iii. CA Statutes 

1. CA Business & Professions Code 

2. CA Evidence Code

3. CA Code of Civil Procedure

iv. ABA Model Rules 

b. Weight of Authority 

i. Statutes, CRPC, CRC

ii. CA Court Decisions

iii.  Local and CA State Bar Ethics Opinions

iv. ABA Model Rules and Formal Ethics Opinions

v. Rules, standards 

II. PURPOSES OF THE RULES
a. CRPC 1.0(a)

i. To protect the public, courts, and legal profession;

ii. To protect the integrity of the legal system;

iii. To promote the administration of justice and confidence in the legal profession;

iv. To regulate the professional conduct of lawyers through discipline.

b. Highest Priority of the State Bar – B&P 6001.1

i. “Protection of the Public. . . . Whenever the protection of the public is inconsistent with the other interests sought to be promoted, the protection of the public shall be paramount.” 

c. Roles of a Lawyer – MR Preamble; CRPC 1.0, cmt. 5

i. A representative of clients – advisor, negotiator, evaluation

ii. An officer of the legal system – maintain the legal system 

iii. A public citizen responsible for the quality of justice – serve the community (i.e. pro bono, committees, CLEs, etc.) 

d. Honest is the only policy!

e. CRPC 1.0.1 – defined terms 

III. ADMISSION TO PRACTICE
a. Requirements (CA B&P 6060):

i. 18 years old

ii. Good moral character – moral character application

iii. Completed at least two years of college

iv. Registered as law students 

v. Graduated law school; apprentice for an attorney; foreign trained attorneys

vi. Passed the MPRE

vii. Passed the bar exam

b. Admission of out-of-state attorneys (CA B&P 6062):

i. To be certified to the Supreme Court for admission, and a license to practice law, a person who has been admitted to practice law in a sister state, United States jurisdiction, possession, territory, or dependency the United States may hereafter acquire shall:
1. Be of the age of at least 18 years.
2. Be of good moral character.
3. Have passed the general bar examination given by the examining committee. However, if that person has been an active member in good standing of the bar of the admitting sister state or United States jurisdiction, possession, or territory for at least four years immediately preceding the first day of the examination applied for, he or she may elect to take the Attorneys' Examination rather than the general bar examination. Attorneys admitted less than four years and attorneys admitted four years or more in another jurisdiction but who have not been active members in good standing of their admitting jurisdiction for at least four years immediately preceding the first day of the examination applied for must take the general bar examination administered to general applicants not admitted as attorneys in other jurisdictions.
4. Have passed an examination in professional responsibility or legal ethics as the examining committee may prescribe.
ii. To be certified to the Supreme Court for admission, and a license to practice law, a person who has been admitted to practice law in a jurisdiction other than in a sister state, United States jurisdiction, possession, or territory shall:
1. Be of the age of at least 18 years.
2. Be of good moral character.
3. Have passed the general bar examination given by the examining committee.
4. Have passed an examination in professional responsibility or legal ethics as the examining committee may prescribe.
c. Moral Character Application
i. In re Glass: Glass was a reporter while going to law school and falsified numerous articles defaming a lot of people. He claims he is rehabilitated based on therapy. 
1. Denied admission b/c everything he did was in his own interest and failed to establish truly exemplary conduct over an extended period
2. “Honesty is absolutely fundamental in the practice of law; without it “the profession is worse than valueless in the place it holds in the administration of justice.”” 

ii. Kwasnik v. State Bar – 1970 vehicular manslaughter charge, P received a fine and no jail. P had a job at a big firm, and in 1972 the family of person killed in car accident files civil suit against him and receives a judgment. P says he doesn’t have the money to pay the judgment, but would pay $250/month; his job was paying $40k, then tries to settle for $15k, family says no and he tells them he’s going to file for bankruptcy and then that judgment will be wiped out. P then applies to take bar exam. In 1986, 16 years after crash, 5 years after bankruptcy, FL admits him to bar. In 1987, 12 judges vouch for him and say he has good moral character.

1. Admitted to bar because looking at him today, he has good moral character. No bad character while acting as an attorney.
d. Process for admission review:

i. If Bar Committee finds a problem, applicant entitled to a hearing

ii. Decision can be appealed to Department of Review (appellate division)

iii. Then either side can appeal to the CA Supreme Court

IV. WHERE CAN YOU PRACTICE ONCE ADMITTED?
a. District Courts (yearly); Appellate Courts (lifetime):
i. Admitted to practice in bar of the district courts (aka admitted to that state)

ii. Pay a fee

iii. Fill a form

iv. Oath that you’re in good standing (declaration or certificate)

v. Member of the court to vouch (some require)

b. Supreme Court:
i. Member of good standing for at least 3 years of experience

ii. Two members of the Supreme Court bar have to vouch for you

iii. License is active

c. Out-of-state arbitration:
i. MR 5.5(c) - Let the arbitrator know that you’re participating in this arbitration 

d. Practice Without Being a Member of the Bar:

i. MR 5.5/CRPC 5.5 (UPL & Multi-jdx practice)

ii. CMPR 9.4/CRC 9.40 (Pro Hac vice)

iii. CMPR 9.43/CCP 1282.4 (Arbitration)

iv. CMPR 9.46 (Registered in-house counsel)

v. CMPR 9.47 (pre-litigation advice/ OOS action)

vi. CMPR 9.48 (OOS transaction attorney advice)

vii. CMPR 9.42 (Certified law students)

viii. CMPR 9.45 (Qualified legal service provider)

ix. CMPR = Courts Multijurisdictional Practice Rules

V. DISCIPLINE
a. Disciplinary Process (CA):

i. Someone sends a complaint to the State Bar (i.e. client, judge, lawyer, etc.)

ii. Reviewed by bar. Either dismissed or discipline.
iii. If Discipline, Investigation 

1. Formal notice to member; and 

2. Bar is investigator (lawyer has duty to cooperate B&P 6068(i))

iv. If recommended, trial before state bar court 

v. Appeal (state bar court of appeal)

vi. Discretionary appeal to state Supreme Court

b. Disciplinary Authority – MR 8.5 / CRPC 8.5 

i. Jurisdiction admitted to practice, regardless of where the lawyer's conduct occurs. 

ii. Jurisdiction where the lawyer provides or offers to provide any legal services. 

iii. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct. 

iv. Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:

1. (1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and

2. (2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur (safe harbor). 

c. Statutory Grounds for Suspension/Disbarment:

i. B&P § 6101:

1. (a) Conviction of a felony or misdemeanor involving moral turpitude constitutes grounds for disbarment or suspension. 

2. (b) The district or city attorney or prosecuting agency, upon discovery person is an attorney, must immediately notify the CA State Bar upon charging of a felony or misdemeanor.

3. (c) The court clerk, upon conviction of the crime, must notify state bar within 48 hours. If the conviction involves or may involve moral turpitude, the office of the state bar must transmit the record of conviction to the CA Supreme Court. 

ii. B&P § 6102:

1. (a) Upon conviction, if there are at least reasonable grounds to believe crime involves moral turpitude, or is a felony under CA law, the attorney is automatically suspended by the CA Supreme Court until the judgment becomes final. 

2. (c) Once conviction is final, then attorney is summarily disbarred if an element of the crime was specific intent to deceive, defraud, steal or make or suborn a false statement or if the crime involved moral turpitude, or was a felony under CA law.

iii. B&P § 6103: If the lawyer willfully disobeys an order of the court requiring him to do or forbear an act connected with or in the course of his profession, he or she is subject to disbarment or suspension.

iv. B&P § 6104: If the lawyer corruptly or willfully and without authority, appears as an attorney for a party to an action or proceeding, he or she is subject to disbarment or suspension. 

v. B&P § 6105: If the lawyer lends his name to be used as an attorney by another person who is not an attorney, he or she is subject to disbarment or suspension. 

vi. B&P § 6106: If the lawyer commits any act involving moral turpitude, dishonesty, or corruption, regardless of whether the act is committed in the course of his relations as an attorney, and regardless of whether the act is a felony or misdemeanor or not, he or she is subject to disbarment or suspension. 

1. MR & CRPC 8.4 - It is professional misconduct for a lawyer to: (b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects (c) engage in conduct involving dishonesty, fraud, or deceit, or [reckless or intentional] misrepresentation.

vii. B&P § 6106.1: If the lawyer advocated the overthrow of the government of the United States or of CA by force, violence or other unconstitutional means, he or she is subject to disbarment or suspension. 

d. “Moral Turpitude” Definition: 

i. An act of moral turpitude is one that is contrary to honesty and good morals.

ii. The moral turpitude standard is not to punish practitioners but to protect the public, the courts and the profession against unsuitable practitioners. 

iii. Crimes that, on their faces, have been held to involve moral turpitude:

1. Forgery, extortion, bribery, perjury, robbery, embezzlement, theft, murder, child molestation and any other serious sexual offense, money laundering.

2. Note: Doesn’t matter what state commit charges in, as long as commit, can be disciplined in CA. 

iv. Crimes held to possibly involve moral turpitude, depending on circumstances:

1. Assault with deadly weapon, tax offenses (if involves dishonesty and deception), drug offenses (if acting as principal/seller), various insurance-related offenses

2. NOT “simple” (misdemeanor without injury) drunk driving 

e. Self-Reporting – 
i. MR 8.3(a) 

1. YES, IF attorney “knows” that the another attorney’s  “committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyers honesty, trustworthiness, or fitness as a lawyer in other respects.”

ii. B&P 6068(o) 
1. NO, not of another attorney; BUT YES, if you are the attorney in question under 7 express circumstances

f. No Snitch Jurisdiction
i. Do MRs require reporting another lawyer’s violation of the rules to Bar?
ii. MR 8.3(a) – Yes, if raises “substantial question” of honesty, trustworthiness, or fitness as a lawyer 

iii. But see MR 8.3(c) – Not if confidential (1.6)

iv. Does CA require reporting another lawyer’s violation of the rules to Bar?
v. No “snitch” requirement like MR 8.3 in CA

vi. Instead, CA has self reporting under B&P § 6068(o)

vii. But 5-320 (G): Duty to reveal to the court jury misconduct 
g. Obligation to report other attorneys - MR 8.3
i. (a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority. 

ii. (c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 (Confidentiality Rule) or information gained by a lawyer or judge while participating in an approved lawyers assistance program. - we cannot report him because he has come to us for confidential legal advice

h. Modes of Discipline

i. Disbarment

ii. Suspension

iii. Reprimand/censure

iv. Limited to the lawyer’s license

v. In re Mountain (Adoption case) – disbarred

vi. Drociak (client sign undated, blank verification forms) – suspended 

VI. BEGINNING AN ATTORNEY CLIENT RELATIONSHIP

a. Duty to Represent Indigent Clients 

i. Cal. Bus & Prof. Code 6068(h) / CRPC 1.0 cmt. 5 – took an oath to “never reject for any considerations personal to himself or herself, the cause of the defenseless or oppressed.” – even though the rules are unyielding, you do have some discretion. We are not a public utility.

ii. MR 6.1 – Pro bono is not mandatory; “every lawyer has a professional responsibility to prove legal services to those unable to pay”; “should aspire to render at least 50 hours”; work for individuals or organizations. See CRPC 1.0 mt. 5 

iii. MR 6.2 Cmt. 1 (not adopted in CA) – A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as repugnant. The lawyer's freedom to select clients is, however, qualified … An individual lawyer fulfills this responsibility [to provide pro bono] by accepting a fair share of unpopular matters or indigent or unpopular clients.

b. Exceptions under MRs:

i. MR 6.2 - Cannot turn down a court-appointed case, except for good cause, such as:

1. Violation of disciplinary provision or other law

2. Imposition of unreasonable financial burden

3. Client or cause so repugnant that it likely will impair relationship or lawyer’s ability to represent the client

ii. Must keep representation if ordered by tribunal notwithstanding good cause for terminating (MR 1.16(c))

c. Exceptions under California Law:

i. CRPC 8.4.1(a) – Cannot discriminate in accepting or terminating based on any protected characteristics (race, sec, etc.)

ii. B&P 6103 - Must follow court orders

1. BUT must be paid (Cunningham)

2. And can argue good cause to try to reject appt.

iii. B&P 6068(h) – cannot for “personal considerations” reject the cause of the “defenseless or oppressed”

1. But no requirement to do pro bono; 50 hour aspirational (CRPC 1.0 cmt 5)

d. Lawyer must decline a representation (MR):
i. MR 1.16(a)(1) – representation will result in violation of MR or other law 

1. Cmt 1 – lack of competence, uncured or uncurable conflict of interest, maintaining frivolous claims, supporting criminal acts

2. Many things fall under this broad language

ii. MR 1.16(a)(2) – impaired physical or mental condition “materially impairs ability” to conduct rep

e. Lawyer must decline a representation (CA):

i. CRPC 1.16(a)(1); 3.1 - Lawyer knows or reasonably should know client’s position is (1) without probable cause and is (2) for the purpose of harassing or maliciously injuring a person

1. “Probable cause” – law & facts; low standard

ii. CRPC 1.16(a)(2); 1.2.1 – Lawyer knows or reasonably should know will result in violation of law, CRPC or State Bar Act (stricter than MR)

1. I.E. lack of competence, uncured or uncurable conflict of interest

2. Many things fall under this broad language

iii. CRPC 1.16(a)(3) - Impaired physical or mental condition “unreasonably difficult” to carry our representation

iv. B&P 6068(c)(g) / CRPC 3-210 - Support commission of crime, fraud, or violation of CRPC/State Bar Act

f. Frivolous Claims

i. Cannot take a position that is frivolous or in bad faith

ii. Cannot bring or defend a case (or cause of action) unless a good faith argument exists for extension, modification or reversal of existing law

iii. Cannot bring a claim meant to harm or unduly harass

iv. OK for criminal defense can test every element of the case 

v. Can use a good faith basis to expand or change the law. I.E. Brown v. Board of Education

vi. Relevant Rules:

1. MR 3.1, 1.16(a)(1)

2. CRPC 1.2.1, 1.16(a)(1), 3.1

3. B&P 6068(c)(g)

4. CCP 128.5, 128.7, FRCP 11 (Sanctions)

g. Malicious Prosecution (civil court issue)

i. Plaintiff must prove that the underlying action or a single claim in the underlying action was:

1. Terminated in the plaintiff’s favor

2. Prosecuted without probable cause

3. Initiated or pursued with malice 

4. Resulted in damages to the plaintiff 

ii. I.E. attorney files case without probable cause to injure the other party. The attorney might be subject to malicious prosecution.

VII. ENDING AN ATTORNEY CLIENT RELATIONSHIP

a. Clients right to fire attorney:
i. Client has right to discharge lawyer at any time for any reason

1. CA case law gives client right to discharge attorney

2. Discharge by client is a basis for mandatory withdrawal

3. Client is not liable for breach of contract but liable for reasonably attorney’s fees

ii. Exceptions (Right to fire is not absolute):

1. In a litigated matter, court can refuse client’s attempt to discharge lawyer to avoid prejudice (Ruskin; MR/CRPC 1.16(c))

2. Appointed counsel: “whether a client can discharge appointed counsel may depend on the applicable law” (MR 1.16, Cmt. 5; see CRPC 1.16 Cmt. 5)

3. Client with diminished capacity may lack capacity to discharge lawyer and discharge may be seriously adverse to client’s interest (MR 1.16, Cmt. 6; no CRPC)

b. Mandatory Withdrawal

i. MR 1.16(a): A lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:

1. (1) Representation will result in violation of the rules of professional conduct or other law; 

a. Note: Mandatory if know it will result in violation, permissive if reasonably believes, i.e. might, or has used (in the past) 

2. (2) Lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent; 

3. (3) The lawyer is discharged

ii. CRPC 3-700(B): 

1. (1) Member knows or should know that the client is bringing the action or asserting a position in litigation or on appeal without probable cause and for purpose of harassment or malicious injury. 

2. (2) Member knows or should know that continued representation will result in violation of these rules or of the State Bar Act. 

3. (3) Member’s physical or mental condition makes it unreasonably difficult to carry out representation effectively.

a. Permissive under (C)(4) if just difficult. 

c. Permissive Withdrawal

i. CRPC 1.16(b)(1)-(10)

1. Specific instances when a lawyer may withdraw for a client relationship

2. More restrictive that the MRs/no catch-alls

3. Lawyer subject to discipline for improperly threatening to terminate representation (cmt. 1)

ii. MR 1.16(b): A lawyer may withdraw from representation if:

1. (1) Withdrawal can be accomplished without material adverse effect on the interests of the client;

2. (2) Client persists in court of action involving the lawyer’s services that lawyer reasonably believes is a crime or fraud’ 

3. (3) Client has used lawyer to perpetrate a crime or fraud;

4. (4) Client insists on taking an action the lawyer believes is repugnant or with which lawyer has fundamental disagreement

5. (5) Client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services after reasonable notice

6. (6) The representation will result in unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client

7. (7) Other good cause exists

iii. Compare CRPC 1.16(a) (Mandatory) v. (b) (Permissive)

1. Mandatory language

2. Permissive language

iv. CRPC 3-700(C): A member may not withdraw unless:

1. (C)(1) The client:

a. (a) Insists upon presenting an untenable argument;

b. (b) Seeks to pursue and illegal course of conduct;

c. (c) Insists the member pursue a course of conduct that is illegal or one that is prohibited by these rules of the State Bar Act;

d. (d) By other conduct makes it unreasonably difficult for effective representation;

e. (e) In non-lawyer litigation, insists lawyer engage in conduct contrary to lawyer’s judgment; or 

f. (f) Breaches fee obligation 

2. (C)(2) The continued employment is likely to result in a violation of these rules or of the State Bar Act.

3. (C)(3) The inability to work with co-counsel indicates that the best interests of the client will be served by withdrawal; 

4. (C)(4) The member’s mental or physical condition makes it difficult for effective representation; 

5. (C)(5) Client knowingly and freely assents to termination; 

6. (C)(6) In litigation, or before other tribunals requiring permission to withdraw, lawyer has good faith belief that the tribunal will allow withdrawal. 

d. Avoiding prejudice upon withdrawal:
i. Take reasonable steps to protect client's interests and avoid reasonably foreseeable prejudice

1. MR 1.16(d) and CRPC 3-700(A)(2) and (D)(1)

ii. Provide client with a reasonable notice and time to retain counsel

iii. Return papers, property and unearned advances

iv. Even if unfairly discharged take all reasonable steps to mitigate consequences 

v. MR 1.16 comment 9

vi. Permissive to terminate relationship if client disregards fees or bills

vii. Lawyers are not public utilities and have discretion to take cases

viii. Not required to work for free

ix. If a client wants documents and hasn't paid you, can you withhold the documents until you get paid?

1. 3-700d

2. Can't use documents to leverage payments (anything in file you've done)

3. Can't prejudice the client by refusing to give them their file

4. Model rule not as clear, but CA clearly says NO.

5. Say you can hold back documents when not being paid as long as the law allows it

6. i.e. check with local jurisdiction

e. Implied-in-fact Attorney Client Relationship

i. Can arise by inference from the conduct of the parties. Neither a fee payment nor a formal agreement is required.

ii. The parties’ intent and conduct are critical to formation of an implied-in-fact attorney-client relationship.

iii. The relationship may arise without any direct dealings between the client and the attorney.

iv. Note different from duties owed to a prospective client (1.18)

v. Court Applies a Factor Test:
1. (1) Whether the prospective client reasonably believed he or she was consulting the attorney in the attorney’s professional capacity. 

2. (2) Whether the prospective client sought legal advice from the attorney and whether the attorney provided advice. 

3. (3) Whether the attorney indicated by statements or conduct that he or she was representing the prospective client. 

4. (4) Whether the prospective client paid fees or other consideration in the matter in question. However, simply paying an attorney’s fee does not itself make the payor the attorney’s “client.” 

5.  (5) Whether the attorney previously represented the prospective client, particularly over a period of time or in several matters or without an express agreement.

6.  (6) Whether the attorney volunteered his or her services to the prospective client.

vi. How to Avoid Implied Attorney Client Relationship:

1. Don’t provide services without an express attorney fee agreement setting forth, and if necessary limiting, the scope of representation. 

2. If you are consulted about a potential problem in a non-office setting, tell the person immediately (before discussing the details of the matter) that the consultation is not appropriate in an informal setting.  If you are competent to offer advice, suggest a formal appointment.   

3. Don’t leave a dangling client! If you don’t want the case after a consultation, write a non-engagement letter expressly stating that you are not handling the matter.

VIII. ATTORNEY’S FEES

a. Calculating Attorney’s Fees
i. (1) Quantum Meriut – recovery outside of contract; entitled to reasonable costs of services provided (CA)

1. Rosenburg v. Levin
a. Proper basis for compensating an attorney discharged without cause by his client after he has performed substantial legal services under a valid contract of employment

b. A lawyer discharged w/o cause is entitled to the reasonable value of services on the basis of quantum meruit, but recovery is limited to the max fee set in the contract entered into for those services.

ii. (2) Contract rule – get contracted amount 

1. If contingency, don’t get anything until it’s met

iii. (3) Outside of contract, but Quantum Meruit with caps (FL) – if you have caps cannot make more with quantum meruit than any caps in the contract

iv. I.E. Terms of contract says 20% of any settlement costs s, but no more than $10k and no less than $5k, lawyer terminated after 100 hours of work reasonably valued at $6k, case settles for $13k, client repaid $1k in owed costs.

1. Quantum meruit = $6,000 

2. Contract = $13,000 - $1,000 = $12,000; 20% of $12,000 = $2400

3. Contract theory = $5,000

b. Types of Fees
i. Contingency (MR 1.5(d)/CRPC 1.5(c)) – based on award the client wins

1. Prohibits contingency fees representing a defendant in criminal case and

2. In cases to dissolve or nullify a marriage, child or spousal support, or property settlement in connection to the case

ii. Hourly – fixed rate per hour

iii. Flat fees – often occurs in probate (trusts and wills) (CRPC 1.5(e))

iv. True Retainer (CRPC 1.5(d))

v. Hybrid – can encompass any of the other types of arrangements

c. Fiduciary duty

i. Trusted relationship that puts burdens on the agent

1. Keeping client’s confidences

2. Safeguarding client’s money and property (MR. 1.15)

3. Being honest with the client / adequately informing client

4. Following client’s instructions 

d. CA Fee Agreements: Nearly All In Writing

i. B&P 6147 - All Contingency fee agreements must be in writing

ii. B&P 6148 - Other agreements where total expense to client more than $1000 must be in writing

iii. B&P 6149 – Confidential attorney-client communications must be in writing

1. Document protected as confidential communications 

e. Fee Standards

i. CA – CPRC 1.5(a): lawyer cannot charge or collect an unconscionable fee

1. 1.5(b) - Unconscionability of a fee shall be determined on the basis of all the facts and circumstances (1) existing at the time the agreement is entered into (2) except where the parties contemplate that the fee will be affected by later events. Among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following:

a. The amount of the fee in proportion to the value of the services performed.

b. The relative sophistication of the member and the client.

c. The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly.

d. The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member.

e. The amount involved and the results obtained.

f. The time limitations imposed by the client or by the circumstances.

g. The nature and length of the professional relationship with the client.

h. The experience, reputation, and ability of the member or members performing the services.

i. Whether the fee is fixed or contingent.

j. The time and labor required.

k. The informed consent of the client to the fee.

ii. MR 1.5(a) – Lawyer cannot charge or collect an unreasonable fee

1. (a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:

a. the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

b. the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

c. the fee customarily charged in the locality for similar legal services;

d. the amount involved and the results obtained;

e. the time limitations imposed by the client or by the circumstances;

f. the nature and length of the professional relationship with the client;

g. the experience, reputation, and ability of the lawyer(s) performing services; and

h. Whether the fee is fixed or contingent.

iii. MRs and CA rules each have non-exclusive lists of factors with slight differences:

1. CA does NOT consider the fee customarily charged in the community

a. But it does consider the amount of the fee in proportion to value of the services

2. Relative sophistication of lawyer and client

3. Informed consent of client to fee

a. MR just requires communication of the fee to the client

b. In CA, fee agreement must be in writing
f. Robert L. Wheeler v. Scott
i. Scott (client) retained Wheeler (attorney) to represent him in an lien foreclosure action. Wheeler charged Scott $140,116.87 for 1295.9 hours of work. Scott did not pay. Sent first year associate to represent Scott in court. SMJ entered against Scott. Fee was deemed unreasonable. 

ii. Court looked at the following facts:

1. Time and labor required

2. Novelty or difficulty of issues

3. The skill requisite to perform

4. Loss of opportunity for other employment

5. The customary fee

6. Whether the fee is fixed or contingent

7. Time limitations imposed by the client or circumstances

8. The amount involved and the results obtained

9. Experience, reputation, and ability of attorney

10. The undesirability of the case

11. Casual or regular employment

12. Awards in similar cases 

iii. Excessive time was spent, simple issue, very average lawyering skill required, no preclusion of other employment, the entry of SMJ, the customary fee, the absence of restrictive time limitations, and inexperience of the lawyer who did the bulk of the work – fee excessive

g. Fee Disputes

i. B&P 6200-6206 – have to provide notice to client to elect whether or not to arbitrate, client has 30 days to respond, only mandatory arbitration if client says yes 

1. Binding arbitration – like a judgment, must be agreed in writing

2. Nonbinding arbitration – preserve right to go to court 

ii. State bars have fee arbitration panels

h. Fee Agreement Requirements:

i. General:

1. Scope of services

2. Pay Rate 

ii.  Contingency fee agreements:

1. Doesn’t include legal fees

2. Whether the percentage is going to come off gross amount or net amount of expenses

iii. Malpractice Insurance

1. CRPC 1.4.2 – not required to have malpractice insurance, but if don’t have insurance then have to disclose it in fee agreements

2. Exception – don’t have to make representation if you’re going to spend 4 hours or less

i. No double dipping 

i. I.E. flying and working on another client’s case

j. MR 1.15: Handling Client’s Funds and Property

i. Check – lawyer shall keep funds in a separate account (MR 1.15(a) & CRPC (a))

ii. Keys – other property shall be identified and safeguarded (MR 1.15(a) & CRPC 1.15(d)(2))

1. Hold property with care of a “professional fiduciary” 

iii. Promptly notify client or other person with interest in property when funds or property received (MR 1.15(d) & CRPC 1.15(d)(1))

iv. What do you do with contingency fee awards?

1. The whole amount goes into client’s trust account and then send client a bill (itemized bill for your services)

2. Can’t shave off some of the award! 

v. If money in dispute …

1. Have to send client the remaining money that is not in dispute

k. Ch. 5, #4. Issues: What Attorney should have done?
i. He should have promptly notified Corman that he had the check. (MR 1.15(d)/CRPC 1.15(d)(1))

ii. He should have asked Corman to come in and endorse the check. (Otherwise, it’s forgery!)

iii. He should have explained to Corman that the money had to be deposited into his Client Trust Account. (MR 1.15(e)/CRPC 1.15(c)(2))

iv. He should have given Corman a detailed statement of his fee bill. If Corman agrees on the spot that the fee is fair per the terms of their contract, only then may Arner deposit the check, wait for it to clear, and issue one check from his Client Trust Account to Corman for his share and a second check to himself for his portion of the earned fees. (MR 1.15(e)/CRPC 1.15(c)(2))

l. Ch. 5, #5. Issues:

i. I.E. attorney knows can’t do work for $1,200. 

ii. You cannot have a client sign away their right to sue you for professional malpractice

iii. 1.5(a) – overreaching in fee negotiations, not giving enough information, fraudulent

m. Handling a Flat Fee (CRPC 1.15(b)(1)(2))

i. Flat fee paid in advance can be placed directly into the operating account provided:

1. Disclosed in writing to client that 

a. Client can require fee be placed in trust account until paid

b. Client is entitled to refund of unearned portion of the fee if representation is terminated or the work is not completed

ii. If flat fee exceed $1000, client must give informed written consent to deposit in operating account

n. Fees Paid in Advance v. True Retainer (CRPC 1.5(d))

i. “Fees paid in advance” - advanced payment of fees that goes into the client’s trust account

1. To deduct, must send bill to client

ii. “True retainer” - a true retainer is a fee that a client pays to a lawyer to ensure the lawyer’s availability to the client during a specified period or on a specified matter, but not to any extent as compensation for legal services performed or to be performed

1. This money is your money, earned upon receipt!

o. Non-affiliated Lawyers (lawyer not apart of the same firm) Sharing Fees

i. I.E. I refer the case to an attorney with particular experience, but stay on the pleadings, remain involved in all aspects of the case and share responsibility for cases. Fees split 50%. 

1. MR 1.5 (e) – proportional fee for joint work is allowed if client agrees in writing & total fee is reasonable

2. CA Rule 1.5.1 - allowed so long as client consents

a. Total fee to client cannot be increased due to the division of the fees
b. Cannot be unconscionable

c. No proportionality requirement in CA for work and fee amount

ii. I.E. I want to transfer the entire case I had been working on to another attorney with particular experience. She has agreed to pay me 33% of all fees generated on the matter for the work I'd done on the case up to the point of transfer even though it will be less than a third of the work on the entire case

1. MR NOT OK - allowed under MR because fee not proportional to the work done

2. CA OK - Allowed in CA because no proportionality requirement

iii. I.E. I sign up a client but transfer the whole matter immediately to an attorney with particular experience and she pays me a 10% of the fees for the referral
1. MR NOT OK – Not allowed under MR because of proportionality requirement (1.5 see above)

2. CA OK – Can charge a referral fee (if you notify the client of the deal and get consent in writing)

p. Summary of Fee Sharing Rules: 

i. MR 1.5(e):

1. The split must be in proportion to the services performed by each lawyer or each lawyer must assume joint responsibility for the whole matter

2. Client must agree to split in writing that discloses share each lawyer will receive

3. The total fee must be “reasonable”

ii. CRPC 1.5.1(a):

1. Lawyers/firms must enter a written agreement o split fee

2. Client consents in writing after “full written disclosure” of (i) the fact of the fee split, (ii) identity of lawyers and firms involved in the split, (iii) terms of the fee division

a. Client consent must be don at time lawyers enter agreement or as soon thereafter as reasonably practicable

3. The total fee is not higher solely due to splitting the fees

q. SHARING FEES WITH NON-LAWYERS

i. MR 5.4(a)/CRPC 5.4(a): Cannot share legal fees, directly or indirectly with non-lawyers or organization not authorized to practice law: 
1. No referral fees or promise to give something of value for securing or recommending representations (CRPC 7.2(b))

2. Gifts OK if not quid pro quo for referral (CRPC 7.2(b)(5))

ii. OK reciprocal referral agreement with a lawyer or non-lawyer professional conduct that conforms with rules (CRPC 7.2(b)(4))

1. Agreement must not be exclusive

2. Client is informed of the existence and nature of agreement

iii. Exceptions (MR 5.4(a)/CRPC 5.4(a)):

1. Estate of deceased lawyer

2. Sale of firm payment to former attorneys

3. Employee salary and participation in profit sharing

4. Court awarded legal fee with nonprofit organization that employed/recommended attorney

5. Lawyer referral service acting in accordance with State bar standard (CRPC 5.5(3))

r. Businesses with Non-Lawyers

i. Cannot create partnerships between lawyers and non-lawyers if any activity of partnership is practice of law (MR 5.4(b) & CRPC 5.4(b))

1. No Law Inc. with non-lawyer director or officer; right to direct the professional judgment of lawyer (MR/CRPC 5.4(d))

2. Cannot aid non-lawyer to practice law (CRPC 5.5(a)(2))

ii. Prohibited from accepting referral from lawyer referral service that does not comply with State Bar minimum standards (CRPC 5.4(e))

s. MR 5.7 – MRs apply when providing law-related services 

i. i.e. tax, environmental, insurance, lobbying

ii. Must be clear to clients that these services are not legal to client

iii. Must be clear that lawyer is not acting in capacity of lawyer when doing non-legal service

iv. No CA rule on law-related services

v. Likely to follow MRs
IX. DUTY OF COMPETENCE, DILIGENCE, & COMMUNICATION
a. Duty of Competence (MR 1.1; CRPC 3-110)

i. MR 1.1: 

1. A lawyer shall provide competent representation to a client, which requires that the lawyer have legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation. 

ii. CRPC 1.1:

1. A lawyer shall not intentionally, recklessly, with gross negligence, or repeatedly fail to perform legal services with competence.

2. For purposes of this rule, “competence” in any legal service shall mean to apply the (i) learning and skill, and (ii) mental, emotional, and physical ability reasonably* necessary for the performance of such service.

b. “Learning and Skill”

i. Possess the learning and skill OR

ii. If a lawyer does not have sufficient learning and skill when the legal services are undertaken, the lawyer nonetheless may provide competent representation by:

1. Associating with or, where appropriate, professionally consulting another lawyer whom the lawyer reasonably believes* to be competent, (MR 1.1; CRPC 1.1(c)(i))

2. Acquiring sufficient learning and skill before performance is required, or (MR 1.1; CRPC(c)(ii))

3. Referring the matter to another lawyer whom the lawyer reasonably believes* to be competent. (CRPC(c)(iii))

4. Reduce scope of representation (MR 1.2(c); CRPC 1.2(b))

5. Decline or withdraw from representation

c. Duty of Diligence/Promptness (MR 1.3)

i. MR 1.3: A lawyer shall act with reasonable diligence and promptness in representing a client.

1. Issues from comments:

a. Act with commitment, dedication & zeal in advocacy (comment 1) 

b. Control workload to handle each matter competently (comment 2)

c. Don’t procrastination or unreasonable delay – causes client’s needless anxiety (comment 3)

d. Don’t let personal problems interfere (comment 1)

ii. CRPC 1.3: (a) A lawyer shall not intentionally, repeatedly, recklessly or with gross negligence fail to act with reasonable diligence in representing a client.

1. (b) For purposes of this rule, “reasonable diligence” shall mean that a lawyer acts with commitment and dedication to the interests of the client and does not neglect or disregard, or unduly delay a legal matter entrusted to the lawyer.

d. Four Legal Theories of Malpractice

i. Intentional Torts (Fraud, Misappropriation of Funds, Abuse of Process, etc.)

ii. Breach of Fiduciary Duty

iii. Breach of Contract

iv. Negligence

e. Lawyer’s Fiduciary Duties

i. Keeping client’s confidences

ii. Safeguarding client’s money and property

iii. Avoiding conflicts of interests

iv. Being honest with the Client

v. Adequately informing client

vi. [MISSING SLIDE]

f. Malpractice (Negligence)

i. Duty

1. Lawyer owes a duty of care to client

2. Lawyer owes a duty of care to non-clients in limited circumstances – i.e. where 3rd party intended to benefit

ii. Breach of Duty

1. Failure to exercise the appropriate level of care

2. General practitioner v. specialist standard

3. Not liable for “mere errors in judgment” if “well informed”

iii. Causation

1. Actual Cause (aka “but for” cause- but for lawyer’s conduct, Plaintiff would not have been injured)

2. Proximate Cause

iv. Damage

g. Malpractice Insurance

i. What obligations do CA lawyers have with respect to insurance?

1. Must inform clients in writing upon engagement them that lawyer does not have professional liability insurance if anticipate that the work will exceed four hours (CPRC 1.4.2 (a)(c))

2. Must inform present clients if drop MP Insurance (CRPC 1.4.2(b))

3. No prospective liability waiver (CRPC 1.8.8 (a); MR 1.8)

4. Settling MP claim:  Client has independent rep or inform client in writing can seek independent counsel and give reas. time (CRPC 1.8.8(b)(1),(2). 

X. DUTY OF COMMUNICATION (WHAT NEEDS TO BE COMMUNICATED TO CLIENT?)
a. MR/CRPC 1.4 (Communication)

i. Communicate about any matter that requires informed consent;
ii. Reasonably consult with the client about the means by which the client's objectives are to be accomplished;
iii. Keep the client reasonably informed about the status of the matter (see also B&P§ 6068(m));
iv. Promptly comply with reasonable requests for info or documents (see also B&P§ 6068(m),(n));
v. Limitations on lawyer’s conduct due to CRPC or other law (CRPC 1.4 (d))
vi. (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.
vii. CRPC (c) A lawyer may “delay transmission” of information to client if lawyer “reasonable believes” info would “likely result” in harm to client or others (Similar MR 1.4 cmt. 7) 

viii. CRPC(d) Rules or orders may limit info to client (Similar MR 1.4 cmt. 7) 
ix. No discipline for failing to communicate insignificant or irrelevant information (MR/CRPC cmts)
b. Role of Advisor (MR / CRPC 2.1):
i. In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. 
ii. [In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation.] 
(bracketed language OK  in CA, see CRPC 2.1, cmt. 2).
c. Allocation of Authority – MR/CRPC 1.2

i. (a)  . . . a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued.  . . . A lawyer shall abide by a client's decision whether to settle a matter. 
ii. DECISIONS MADE BY THE CLIENT CONCERNING THE OBJECTIVES OF REPRESENTATION:
1. acceptance or rejection of settlement offers

2. a plea to be entered in a criminal case

3. waiver of a jury trial

4. whether to testify in a criminal case

iii. DECISIONS MADE BY THE LAWYER INVOLVE PROCEDURE, TACTICS & STRATEGY:
1. the type of lawsuit to file

2. the court in which to file it

3. whether to grant opposing counsel extensions of time

4. the scope of necessary discovery

iv. OK to limit scope of representation

v. MR: Reas. under circumstances and informed consent

vi. CRPC: Reas. under circumstances, not prohibited by law, and informed consent

vii. Prohibited from counseling client to engage in criminal or fraudulent conduct (MR 1.2(d); CA B&P § 6068(c),(g))

viii. Lawyer shall not knowing assist, solicit, or induce violation of CRPC or State Bar Act (CRPC 1.2.1)

d. Settlement Offers
i. MR all offers must be promptly communicated (see MR 1.4 & MR 1.2)

ii. Under CRPC 1.4.1 lawyer must:

1. Promptly communicate plea bargain or other dispositive offers in criminal matters  

2. Promptly communicate written offers in other matters

3. Oral settlement in civil case must also be communicated if it is a “significant development” under 1.4 (cmt)

e. Prohibited [Settlement] Agreements - MR / CRPC 5.6 
i.  (a) Unless allowed by law, a lawyer shall not participate in offering or [agreeing to]
1. (1) any employment-type agreement restricts the right of a lawyer to practice after the termination of the relationship (MR 5.6(a))  - prevent attorney from suing you in the future
2. (2) any settlement agreement with restrictions on the right to practice (MR5.6(b)) 

ii.  (b) Any agreement that precludes reporting violations of these rules (see also B&P §6090.5; not in MR) – not allowed to settle discipline complaint with claim
XI. DUTY OF CONFIDENTIALITY
a. Attorney Client / Work Product Privilege v. Duty of Confidentiality

i. Privileges are evidentiary privileges and only apply in court proceedings to preclude info

ii. I.E. Not protected under privilege, but protected under ethical duty – gossiping at a potluck about client’s info; discovering info through own investigation on case; finds info about client’s purchase and goes out and buys it to sell it to client for more (duty not to use); 
b. Broad Scope of Confidential Client – CRPC 1.6, cmt. 2
i. Confidential information applies to all information a lawyer acquires by virtue of the representation, regardless of the source, and encompasses matters communicated in confidence by the client – Info can come from different sources connected to the matter you’re working on; Can encompass things you find out through investigation 
c. Duty not to reveal – MR 1.6
i. A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or meets an exception.

ii. (b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary: - discretionary and only enough to mitigate harm and not more (narrow)
1. (1) to prevent reasonably certain death or substantial bodily harm;

2. (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;

3. (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;

4. (4) to secure legal advice about the lawyer's compliance with these Rules;

5. (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; 

6. (6) to comply with other law or a court order; or

7. (7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from changes in the composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client. 

iii. (c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the representation of a client.

d. Confidential Information of Client (CA Duty not to reveal) – CRPC 1.6 & B&P 6068(e)
i. (a) A lawyer shall not reveal information protected from disclosure by B&P 6068(e)(1) (which includes confidences and secrets) unless the client gives informed consent or meets an exception. 

ii. (b) A lawyer may, but is not required to, reveal information protected by B&P 6068(e)(1) to the extent that the lawyer reasonably believes necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death of, or substantial bodily harm to, an individual. (see cmt. 6 factors for guidance on whether to disclose; “ordinarily a last resort”)
1. (c) Duty of Counsel - Before revealing information to prevent a criminal act, a lawyer shall, if reasonable under the circumstances: 

2. (1) make a good faith effort to persuade the client: (i) not to commit or to continue the criminal act; or (ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily harm; or do both (i) and (ii); and 

3. (2) inform the client, at an appropriate time, of the lawyer’s intent to reveal information regarding the criminal act (see cmt. 9 for appropriate time factors)
4. If lawyer reveals confidences, in all but “extraordinary cases” must withdraw

iii. (d) In revealing information the lawyer’s disclosure must be no more than is necessary to prevent the criminal act, given the information known to the lawyer at the time of the disclosure. 

iv. (e) A lawyer who does not reveal information permitted by paragraph (b) does not violate this rule.

e. CA Common Law Exceptions – CRPC 1.6, cmt. 13
i. CA common law allows layers to reveal certain confidential information to the extent necessary to:

1. Establish a right to fees – dispute between client and attorney’s fees owed 

2. Establish a defense against if accused of wrongdoing or misconduct – can give info for your own defense (i.e. brought in for a crime committed by client, etc)
3. Ethics hotlines

f. Duty not to use – MR 1.8(b)/1.9(c) & CRPC 1.8.2/1.9(c)(1)

i. A lawyer shall not use confidential information relating to representation of a current or former client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules

1. Does not apply to information generally known through no fault of lawyer

g. Examples
i. Client tells attorney location of two other bodies he killed 

1. Doesn’t fall under an exception! 

2. Client can give permission to disclose information (to leverage a plea bargain)

ii. Meredith – client tells attorney the location of a wallet; investigator finds wallet and takes it back to the attorney; had to say where the wallet was located 

h. Attorney-Client Privilege - CA Evid. Code 952

i. “Confidential communication between client and lawyer” means (1) information transmitted (2) between a client and his or her lawyer in the course of that relationship and (3) in confidence by a means which, so far as the client is aware, discloses the information to no third persons other than (3a) those who are present to further the interest of the client in the consultation or (3b) those to whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for which the lawyer is consulted, and (4) includes a legal opinion formed and the advice given by the lawyer in the course of that relationship.
i. How long does the privilege last?

i. Survives death b/c our representations live beyond our physical life; reputational injury

ii. States can put time limits to keep confidences beyond death (Not CA)

j. Corporation’s A/C Privilege

i. Privilege belongs to the corporation

ii. Made to or from Corporate Counsel, acting as such, to secure or provide legal advices (either at the direction of counsel or corporate superiors)

iii. Applies to any corporate employee (at any level) about activities within the scope of the employee’s duties

iv. Considered confidential when made and kept as such afterwards

k. Work Product Doctrine 

i. Work product attaches to a document or other tangible things (not to a conversation)

ii. Must be created in anticipation of litigation and not in the ordinary course of business
iii. Must have been created by of for a party, by or for counsel, or at counsel’s direction
iv. When doctrine applies, it provides protection against the discovery of the particular document or things, but does not protect the information itself

v. Two types: (1) pure/opinion containing mental impressions of attorney; and (2) everything else

1. (1) Protected from disclose unless waived

2. (2) Subject to a balancing test: need for material and inability to obtain substantial equivalent by other means

l. Inadvertently Transmitted Writings
i. MR 4.4 (Respect for Rights of 3rd Persons)

1. (b) Upon receipt of document lawyer should reasonably know was sent inadvertently, lawyer shall contact sending party

ii. CRPC 4.4 (Inadvertently transmitted writings)

1. When “reasonably apparent” to lawyer receives doc that lawyer should reasonably know is privileged or work product 

a. (a) Refrain from examining any more than necessary to determine

b. (b) Return to sender, reach agreement, or seek guidance from tribunal re: doc disposition 

iii. Rico v. Mitsubishi – plaintiff’s attorney obtained defendant’s notes that included case strategy (pure work product); inadvertent disclosure does not constitute a waiver and the lawyer receiving materials should refrain from examining the materials and must notify the sender. Reach an agreement with attorney or court can resolve.

m. How does the court balance competing interest?
i. Washington v. Olwell – attorney came into possession of evidence, a knife. Court says evidence is admissible, but identity of evidence obtained is not b/c the public’s interest in the criminal investigation process against self-incrimination / attorney client privilege.
ii. People v. Meredith – robs someone and takes his wallet; tells attorney where the wallet is located and investigator obtains it; want to question investigator as to the location it was found. Court says whenever defense counsel removes or alters evidence, the statutory privilege does not bar revelation of the original location or condition of the evidence in question b/c took away the opportunity to find the item in that spot. 

iii. Hypo (Client leaves gun on desk and walks out) – need to tell client what’s going to happen if he leaves it (that you have an obligation to turn it over to the police). This gives him the choice of taking the gun (don’t have to disclose this).

n. Noisy Withdrawal - MR 1.6(b)(2), (3) & Comment 17; MR 1.2(d) & Comment 10; MR 3.3(b) & Comment 10; MR 4.19(b) & Comment 3

i. Required in very limited circumstances under the MRs where:

1. Client is using the lawyer’s services to commit a financial crime or fraud;

2. So withdrawal is mandatory;

3. But withdrawal alone is not enough for the lawyer to avoid assisting in client’s scheme; and

4. Disclosure is already permissive under MR 1.6(b)(2) or (3)

ii. In that circumstance, the lawyer is required not only to withdraw, but to take additional steps – including potentially disaffirming an opinion, document, or the like – to avoid assisting in a client’s crime or fraud

iii. What does a noisy withdrawal sound like?

1. CA withdrawal: I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce.”

a. This is NOT noisy withdrawal and preserves 

2. MRs “Noisy Withdrawal”: “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce and disaffirm any work done on his behalf in any transaction at the Bank of Commerce.” 
3. CA DOESN’T ALLOW NOISY WITHDRAWAL!
XII. CONFLICTS OF INTEREST

a. General Approach to Conflicts Analysis

i. Identify party or clients involved in potential conflict

ii. Determine whether a conflict or potential conflict actually exists

iii. Decide whether representation may be undertaken despite existence of conflict

1. I.E is conflict consent-able? Can client consent to waive? MR 1.7(b)(1); CRPC 1.7(d)(1)

2. Sometimes the rules are very clear (i.e. can't represent two people in same litigation)

3. A lot of the rules allow the lawyer to have some discretion and employ some judgment as to whether or not this is a waivable -  that if you follow proper steps required by rules, can get consent of the client that they will waive their objection to conflict

iv. If so, consult with client(s) and obtain informed written consent (frank and full explanation of adverse impacts that may arise)

1. Or provide written disclosure as required by CA law

v. If not, determine which lawyers are impacted by the conflict (i.e. is the conflict imputed) and appropriate remedy such as declining representation, withdrawal, or screening

b. General Types of Conflicts

i. Between two current clients 

ii. Between current and former clients

iii. Between client and the lawyer’s personal interests (economic/sexual)

iv. Third party interference

XIII. CONFLICT OF INTEREST – THIRD PARTY INTERFERENCE

a. When a 3rd party (not the client) pays the lawyer’s fees:
i. Lawyers shall not accept fees from a 3rd person who is not the client unless: 

1. There is no interference with the lawyer’s professional judgment or the attorney-client relationship;

2. Confidentiality is preserved; and

3. The client provides informed consent 
ii. NOTE:  DO YOU NEED A WRITING?
1. MRs require informed consent confirmed in writing if taking payment creates concurrent conflict (MR 1.7(b) ); otherwise informed  consent sufficient (see MR 1.8(f) & Comment 12)

2. CA requires informed written consent except in two very narrow instances  (see CRPC 1.8.6(c))
b. Informed Consent 

i. MR 1.0(b), (e) & cmts. 6 &7 (informed consent and informed consent confirmed in writing)

ii. CRPC 1.01(e) & (e1) (informed consent and informed written consent 

1. Note: CA informed written consent, requires that disclosures and consent be in writing

c. Informed Written Consent Required

i. Lawyer has multiple clients in a matter with actual or potentially conflicting interests (CRCP 1.7(b))

ii. Lawyer represents clients in the same or separate matters where the clients’ interests are directly adverse (CRPC 1.7(a))

iii. Lawyer representing 2 or more clients enters into an aggregate settlement of the claims of or against the clients (CRPC 1.8.7)

iv. Lawyer wants to accept new employment adverse to a client or former client if she has confidential information material to the employment  (CRPC 1.7(a); 1.9 (b))

v. Lawyer who formerly represented client in matter wants to represent new client materially adverse interest to former client in the same or substantially related matter (CRPC 1.9(a))

vi. Lawyer accepts compensation from a third person who is not the client (CRPC 1.8.6(c))

d. Written Disclosure Required – CRPC 1.7(c)

i. (c) Even when a significant risk requiring a lawyer to comply with paragraph (b) is not present, a lawyer shall not represent a client without written* disclosure of the relationship to the client and compliance with paragraph (d) where:

1. (1) the lawyer has, or knows* that another lawyer in the lawyer’s firm* has, a legal, business, financial, professional, or personal relationship with or responsibility to a party or witness in the same matter; or

2. (2) the lawyer knows* or reasonably should know* that another party’s lawyer is a spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of the lawyer or another lawyer in the lawyer’s firm,* or has an intimate personal relationship with the lawyer.

e. Where the interests of an insurance co threaten the independent judgment of the lawyer

i. Often written into policies is that insurance co. will pay for representation but gets to choose firm/lawyer

1. In California, insured person is client (not insurance company) therefore not obligated to tell insurance company if they find out client did something that falls outside of protection of policy, but will likely do it anyways since they rely on insurance company for business. 

a. Firms often get a majority of their work from one or two insurance companies


ii. Cumis counsel: when issue later on arises between insured and insurer

1. In CA, have to get insurance separate counsel (K may still call for the counsel to be paid for by counsel) 

f. Organizations as a Client – MR/CRPC 1.13(b)
i.  Lawyer knows [CRPC: reasonably should know] 

1. that employee/agent of organization intends or refuses to act in manner that is breach of legal obligation to the organization or may be a violation of law that may be imputable to organization and 

2. is likely to result in substantial injury to organization

ii. Lawyer shall proceed as reasonably necessary to best legal interest of the company.

iii. May refer matter to higher authority

1. MR: Highest authority that acts on behalf of company (1.13 (c); another narrow exception to confidentiality)

2. CRPC: only to extent consistent with 1.6 (1.13(c))

g. What Steps to Take 
i. Must give employee/agent the “identity” warning and a “Miranda” type warning:  The corporation is her client and the information he shares with her is not confidential. (MR 1.13 cmt. 10; CRPC 1.13 (f))
ii. After the explanation, it may be appropriate to urge employee/agent to reconsider his actions.

iii. If he won’t reconsider, unless it is not in the client’s best interests, lawyer must tell him that she will disclose wrongdoing to a higher authority (and potentially to the highest authority) in the company, because her duty is to her client – the corporation.  

iv. Note: Disclosure to a higher authority, including to the highest internal authority in the organization is permissive  
v. If he insists on going forward with an illegal plan, assuming it is in the best interest of the client, under the MRs she needs to report to a higher authority in the organization and, if warranted, to the “highest authority” that acts on behalf of the corporation.

h. And if that doesn’t work?

i. UNDER MRs: If the highest authority insists on improper action, the lawyer may reveal the information to the appropriate authority outside the organization IF consistent with MR 1.6(b)(2) or (3).

ii. Under the circumstances, the lawyer may, or perhaps must, withdraw (see 1.16) 
iii. UNDER CA LAW: Required to report up unless not in the best interests of the company (CRPC 1.13(b). If the highest authority insists on improper action, or refuses to act, the lawyer has the right, and in some cases the duty, to withdraw.  (CRPC 1.13(d)  

iv. Under CA law, the attorney cannot reveal the information.
i. Sarbanes-Oxley – 17 C.F.R. Part 205

i. SOX applies to lawyers “appearing and practicing before the SEC” (defined broadly) 

ii. Securities lawyers must report credible evidence that client is materially violating federal or state securities laws to the board, audit committee, or outside directors if Chief Legal Officer or CEO does not achieve an appropriate response during investigation of potential violations

iii. SOX reporting is mandatory in some cases, unlike MR 1.13 (c), which gives lawyers some discretion on how to proceed

iv. Securities lawyer may also reveal to SEC under certain circumstances without the client’s consent

v. Wadler v. Bio-Rad Labs, 212 F. Supp. 3rd 829 (N.D. CA 2016) (holding federal preemption to extent California’s ethical rules allow for more limited disclosures of privileged and confidential communications in connection with Sarbanes–Oxley whistleblower retaliation claims than is permitted under the regulations promulgated by the SEC).

XIV. CONFLICT OF INTEREST – LAWYERS WITH THEIR CLIENTS

a. Areas of Concern

i. Business Transactions with Clients
ii. Lawyer’s Interest in the Subject of Litigation
iii. Gifts and Favors from a Client
iv. Romantic Entanglements 
b. Conflicts of Interest – Special Rules 
i. Business Transactions with a client and adverse pecuniary interests to client – CRPC 1.8.1/MR 1.8(a)

ii. Use of current client’s information – CRPC 1.8.2 / MR 1.8(b)

iii. Gifts from clients – CRPC 1.8.3/ MR1.8(c)

iv. Payment of personal or business expenses incurred by client – CRPC 1.8.5 / MR 1.8(c)

v. Compensation for one other than client – CRPC 1.8.6 / MR 1.8(f)

vi. Aggregate Settlements –  CRPC 1.8.7 / MR 1.8(g)

vii. Limiting Liability to client – 1.8.8 / 1.8(h)

viii. Purchasing property at foreclosure or a sale subject to judicial review – CRPC 1.8.9 / NO MR

ix. Sexual relations with current client – CRPC 1.8.10 / MR 1.8(j)

x. Imputation of prohibitions under CRPC 1.8.1-1.8.9 / MR 1.8(k) 
xi. Note that CRPC does not have a corresponding rule for MR 1.8(d) [Acquisition of litigation client’s literary or media rights] or 1.8(i) [prohibition against acquiring interest in the subject matter of litigation].

c. Lawyer’s Interest in the Subject of Litigation

i. Wydick Ch. 11, Discussion Problem 4
1. Purchase 30% interest from clients adversary?
2.  Not every conflict can be cured by consent (MR 1.7(b) & cmts. 14-17; see CRPC 1.7(d))

3. May a lawyer purchase a 30% interest from the client in the disputed acres? 
4. MR 1.8(i) prohibits a lawyer from acquiring a financial interest in the “subject matter of the litigation” that lawyer conducts on behalf of client (except for a lien for fees or a contingency fee)

5. CRPC 1.8.1: no direct prohibition but must comply with business transaction rules, and must consider whether this transaction would impair lawyer’s independent judgment on behalf of client

ii. Wydick Ch. 11, Discussion Problem 4
1. May a lawyer exchange legal work for a 30% interest from the client in the disputed acres? 
2. Yes both MR 1.8(i) (exception for a lien for fees or a contingency fee) & CRPC 1.8.1

3. General rule: fee agreements are governed by MR/CRPC 1.5, not these rules

4. BUT here MR/CRPC 1.5  governs, in part (MR cmt 4; CRPC cmt 5)

5. Value of interest subject to reasonableness of the fees under MR/CPRC 1.5

6. AND 1.8(a)(1)-(3) requirements must be complied with  

7. Fair and reasonable terms & lawyer’s role in transaction fully disclosed and transmitted in writing

8. Advised in writing to seek opinion of independent counsel

9. Client consents in writing

d. MR 1.8(a) / CRPC 1.8 - Business Transactions with clients 

i. A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:
1. (1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;
2. (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and
3. (3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.
e. MR 1.8(i) – Prohibition against acquiring interest in the subject matter of litigation
f. Lawyer as Witness - MR 3.7
i. MR/CRPC 3.7(a): Lawyer prohibited representing client in proceeding where also likely to testify

ii. MR/CRPC (1) & (2) Exceptions

iii. Uncontested issue or matter

iv. Establish legal fees

v. MR 3.7(a)(3): Disqualification of lawyer unless works hardship on client 

vi. CRPC 3.7(a)(3): Informed written consent

vii. MR/CRPC 3.7 (b): Lawyer can represent client in a matter where another lawyer of firm is likely to testify unless precluded by 1.7 or 1.9

viii. Comments

ix. CRPC applies to trials before judge, jury, ALJ or arbitrator only; MR all adjudicative proceedings

x. CRPC despite client consent Judge has discretion to take action including disqualification of lawyer who seeks to both advocate and testify to protect jury being mislead or prejudice to opposing party

xi. MR despite client hardship, court may balance interests of opposing party and trial court

g. Gifts from Clients – MR 1.8(c) and CRPC 1.8.3(a)

i. MR 1.8(c): “A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client.”

ii. CRPC 1.8.3 (a):

1. (a)(1)  Same prohibition regarding solicitation of a substantial gift as MR 1.8(c)

2. (a)(2) Same as prohibition against preparing instrument as in MR 1.8(c) but two exceptions

3. (i) lawyer or other recipient of the gift is related to the client

4. (ii) Client advised by independent lawyer who does independent review of document (Probate Code §21384)

5. (b) Related person “by blood or affinity” per Probate Code §21374(a)

h. Oasis West Reality, LLC v. Goldman – CRPC 1.9, cmt. 1
i. Fact: Wife against building commercial construction so attorney _

ii. Informed written consent 

i. Sexual Relations with Client – MR 1.8(j) / CRPC 1.8.10

i. MR 1.8(j) prohibits a sexual relationship unless it existed at the beginning of the lawyer-client relationship

ii. CRPC 1.8.10:

1. (a) Bans sexual relations with client unless 

2. Spouse or registered domestic partner or

3. Consensual sexual relationship existed at the beginning of the lawyer-client relationship

4. (b) Defines “sexual relationship”

5. (c)  Third-party alleges violation of the rule, State Bar must attempt to get client’s statement to determine if investigation unduly burden the  client

6. Cmt 2: Applies when client is organization 

j. Relationship with Other Side’s Lawyer – MR 1.7 & cmt. 11; CRPC 1.7(b)-(c) 

i. When lawyers representing different clients are closely related by blood or marriage:
1. Each client is entitled to know of the existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the representation. 
2. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not represent a client in a matter where that lawyer is representing another party, unless each client gives informed consent. (Informed Consent)
3. The disqualification arising from a close family relationship is personal and ordinarily is not imputed to members of firms with whom the lawyers are associated. See Rule 1.10.
XV. CONFLICT OF INTEREST - CONCURRENT AND FORMER CLIENTS

a. Examples:

i. When a lawyer represents two or more clients (concurrent clients) with conflicting interests

ii. E.g., if a lawyer represents multiple clients in an accident where clients seem to have harmonious interests at the outset but their interests diverge as the case progresses.

iii. When the interests of former clients and current clients conflict
iv. E.g. when private lawyers switch between firms that represent opposing clients; when a judge leaves the bench to work at a firm that had cases before her as a judge; or when a government lawyer leaves to work at a private firm representing clients in disputes with the agency for whom the lawyer used to work

b. Overview of Key MRs on Conflicts among Clients

i. 1.7: Conflict rules and duties re: current clients

ii. 1.8 (g): Representation of multiple clients regarding aggregate settlement of claims or plea bargains

iii. 1.9: Conflict rules and duties re: former clients

iv. 1.10: Imputation and screening

v. 1.11: Conflict rules re: government employees

vi. 1.12: Conflict rules re: judges and other neutrals

vii. MR 1.18: Conflict rules and duties re: prospective clients

c. Overview of Key CRPCs on Conflicts among Clients

i. 1.7: Conflict rules and duties re: current clients

ii. 1.8.7: Aggregate settlement of claims or plea bargains

iii. 1.9: Conflict rules and duties re: former clients

iv. 1.10: Imputation and screening

v. MR 1.11: Conflict rules re: government employees

vi. MR 1.12: Conflict rules re: judges and other neutrals

vii. MR 1.18: Conflict rules and duties re: prospective clients

d. General Prohibitions Re: Conflicts among Clients - MR 1.7(a)/CRPC (a) & (b) 
i. Prohibits taking on a client if:

ii. Representation of one client will be directly adverse to another client in same or separate matter; OR
iii. Significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to: 
1. Another client 
2. A former client 
3. A third person
4. Personal interest of the lawyer
e. Client Consent Does Not Cure ( MR 1.7(b)/CRPC 1.7(d)):

i. If Lawyer reasonably believes she will not be able to competently and diligently represent each client; 

ii. Would a reasonable lawyer looking at the facts conclude that the client’s interests would be adequately protected in light of the conflicts?
iii. If not, the conflict is “unconsentable” – client consent will not cure the conflict
iv. If Representation is prohibited by law;

v. If Representation involves asserting a claim by one client of the lawyer against another client of the lawyer in same litigation or other proceeding before a tribunal

f. Wydick Ch. 12, Problem 2
i. Can you effectively represent multiple clients despite potential conflict?
ii. Disclose potential conflict to each client explaining how it can harm each client, the disadvantages of having one lawyer, and alternatives.
iii. Obtain informed consent confirmed in writing of all clients to joint representation
iv. If the potential conflict ripens into an actual conflict, repeat steps 1-3 again . . . And remember that you must withdraw if a reasonable lawyer would advise multiple clients not to consent.  Also, still under 1.6 confidentiality which may affect may make disclosure prohibited
v. Note: Lawyer may continue representing one consenting client but only if dropped client gives informed written consent to continuation (MR/CRPC 1.9(a) & Comment 1).
g. Evidence Code § 962

i. Where two or more clients have retained or consulted a lawyer upon a matter of common interest, none of them, nor the successor in interest of any of them, may claim a privilege under this article as to a communication made in the course of that relationship when such communication is offered in a civil proceeding between one of such clients (or his successor in interest) and another of such clients (or his successor in interest).

h. Wydick Ch. 12, Problem 3(a)

i. Also deals with potential conflicts with current clients
ii. Here, we have 2 or more current clients in a criminal context:
iii. See MR 1.7(b), Comment 23 
iv. General rule is that attorney cannot defend two defendants in a criminal case
v. Same in CA: Unconsentable and could impinge on  6th Amendment right to effective assistance of counsel
i. Wydick Ch. 12, Problem 3(b)

i. Part (b) asks how you would respond to court request to defend Virgil in burglary case:

ii. MRs:
1. Cannot avoid court appointments except for good cause, but violation of an ethical rule is good cause (MR 6.2(a))
2. Absent consent, may not act as advocate against a client you represent in another matter, even if it is wholly unrelated (MR 1.7 Comment 6)
iii. CA law:
1. No CA rule comparable to MR 6.2; similar in practice  
2. CRPC 1.7(a) also prohibits representation absent informed written consent 
j. Prospective Client Conflicts – MR/CRPC 1.18

i. A lawyer, or any lawyer associated with the affected lawyer, shall not represent a client with interests adverse to a prospective client
ii. In the same or a substantially related matter or
iii. If the lawyer received information from the prospective client that could be “significantly harmful” (MR) to that person or “material” to  the matter
iv. Conflict imputed to firm
v. However, representation is permissible where
vi. Consent: Both the affected client and the prospective client have given informed consent confirmed in writing; OR
vii. Screening: Lawyer who received the information (a) took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary; (b) is timely screened from the matter; and (c) is not apportioned any part of the fee; and prompt written notice is given to the prospective client
k. Wydick Ch. 12, Problem 1

i. Does conflict and disqualification depend on existence of confidential information passed from CARED or members to Adler?
ii. No.  Interests of CARED and Beckner are materially adverse and the two matters are “substantially related”  (MR/CRPC 1.9(a) and Rosenfeld)
iii. Without CARED’s informed written consent, representation of Beckner is prohibited
iv. Is this conflict consentable?
v. No:  See MR/CRPC 1.9, cmt. 1 
vi. Must attorney Adler decline representation of Beckner? 
vii. Yes.  CRPC 1.16(a)(2)
viii. Can Alder represent Beckner’s landlord is suit brought by Beckner?

ix. Likely NO: While informed written consent can cure, 1.6 may bar adequate disclosure to affected client
l. Wydick Ch. 12, Problem 4

i. May you now represent Mrs. W in a divorce action against Mr. W? 
ii. You previously would have gained confidential information about Mr. W’s personal and business assets, which are at issue in divorce
iii. You cannot represent Mrs. W unless you can get MR. W’s informed written consent under MR/CRPC 1.9(c) 
iv. Just because information is in the public record by itself does not make it generally know (CRPC cmt. 5)
m. Former Client Conflicts – MR/CRPC 1.9

i. 1.9(a): Shall not represent a client whose interests are materially adverse to a former client in the same or a substantially related matter unless the former client gives informed consent confirmed in writing
ii. 1.9(b): Shall not knowingly represent a person in the same or substantially related matter in which a firm with which lawyer formerly associated had previously represented a client
iii. Where the former client’s interests are materially adverse to the person; and
iv. Lawyer acquired confidential information about the former client that is material to the matter.
v. Unless former client provides informed consent confirmed in writing/informed written consent  
vi. 1.9(c): A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not
1. Use information relating to the representation to the disadvantage of former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; OR
2. Reveal information relating to the representation except as Rules would permit or require with respect to a client  
3. Note: Can be cured by informed written consent (see MR/CRPC cmt.1; MR cmt. 9; see also MR/CRPC 1.6)
n. Imputed Conflicts – MR/CRPC 1.10(a)

i. If one lawyer in a firm is prohibited from representing a client under 1.7 or 1.9, all the lawyers in the firm are unless
ii. Prohibition based on a personal interest of disqualified lawyer and others in firm can handle without “significant risk of materially limiting representation”
iii. Can be cured by informed written consent from each affected client (MR/CRPC 1.7(b)) 
iv. A MR/CRPC 1.9 (a) or (b) prohibition that arises from disqualified lawyer’s work at prior firm can be cured by screening procedure (1.10(a)(2)(i-iii))
v. Note:  MR and CRPC differ on notice that needs to be provided to client regarding screening and ongoing notice obligations
o. Imputed Conflicts – MR/CRPC 1.10(b)

i. When lawyer terminates affiliation with firm, that firm is not prohibited from representing a person with adverse interests to a client of the departed lawyers unless
ii. Matter same or substantially related
iii. and
iv. Remaining lawyers have information protected by 1.6 or 1.9(c)
v. MR/CRPC 1.10 (C): imputed conflict can be cured by informed consent from each affected client (1.7(b))
p. Screening under CA Case Law

i. Standards of disqualification, and whether (1) lawyer’s conflict imputed to others in firm and (2) whether timely screening is effective subject to case law and statute (1.10 cmt. 6)
ii. Kirk v. First American Title
iii. Two necessary elements of an effective screen 
1. Timely imposed—when the conflict arises
2. Preventative measures to guarantee that the information will not be conveyed
iv. Elements of an effective screen (Kirk)

1. Physical, geographic, and departmental separation of attorneys – Isolation 
2. Prohibitions against and sanctions for discussing confidential matters
3. Established rules and procedures preventing access to confidential information and files
4. Procedures preventing disqualified attorney from sharing in profits from representation
5. Written notice to affected former client of screened lawyer (see also 1.10(a)(2)(iii)
q. Imputed Conflicts – 1.8

i. MR 1.8:  Addresses 10 – subdivisions (a) through (j) – specific current client conflict rules including, business transactions with client, gifts from clients, financial assistances to client, etc.
ii. Imputation: Subdivision (k) says all of these conflicts are imputed to other lawyers in the firm except subdivision (j), regarding sexual relations
r. Imputed Conflicts – CRPC 1.8.11

i. If Prohibitions found in rules 1.8.1 to 1.8.9 apply to any lawyer in the firm, they apply to all lawyers in the firm.
ii. All lawyers of the firm must comply with requirements of those rules.
iii. 1.8.10 (sexual relationships) is not imputed to other lawyer’s in the firm.
s. Wydick Ch. 12, Problem 6

i. May attorney Barneo argue the appeal?
ii. No, under MR/CRPC 1.12(a) because she participated personally and substantially as a judge, unless all parties give informed written consent 
iii. Ethical screen available for imputed conflict 1.12(c)
iv. But see Cho case: Why can’t a screen be used so the firm is not disqualified?
v. If Barneo’s involvement had been limited to ruling on a discovery motion, would she be able to argue the appeal?
vi. Possibly under MR/CRPC 1.12 provided her ruling is not “substantial participation” 

XVI. DUTY OF CANDOR
a. Duty of Candor Model Rules 

i. 3.3 (Candor to Tribunal)

ii. 3.5 (Impartiality of Tribunal)

iii. 3.6 (Trial Publicity)

iv. 4.1-3 (Communications with third parties)

v. 7.1 (Communicatios Concerning a Lawyer’s Services)

vi. 8.1 ( Bar Admission and Discipline)

vii. 8.4 (Misconduct)

b. Duty to Disclose Adverse Law

i. MR 3.3(a)(2): Must disclose “legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel”

ii. CRPC 3.3(a)(2): Same as MR but added, “Knowingly misquote to tribunal language of book, statute, decisions, or other authority.” 

c. No Duty to Disclose Adverse Facts
i. MR/CRPC 3.3, 3.4, and 4.1 – specify what you must not do

ii. No rules require you to volunteer harmful facts when you are in an adversarial context

iii. Exceptions:

1. Ex parte proceedings (where adversary is not present)
2. 3.5 Prosecutors – evidence that tends to negate guilt

d. Duty of Candor in Negotiations

i. 4.1: In the course of representing a client a lawyer shall not knowingly, make a false statement of material fact or law to a third person

ii. Fail to disclose a material fact when disclosure is necessary to avoid assisting in a criminal or fraudulent act by a client uness disclosure ifs prohibited by 1.6
e. CRPC 3.10 – Threats to Gain Advantage

i. CRPC 3.10: Prohibited to threaten criminal, administrative, or disciplinary charges to obtain advantage in civil proceeding
ii. OK to threaten to file civil suit in pre-lawsuit settlement discussions
iii. OK to threaten to seek contempt of court to get other side to comply with a court order
iv. OK to threaten to file criminal, diciplinary or administrative charges if the unlawful conduct does not stop
v. MR has no comparable rule but general prohibition against embarrassment and undue burden (4.4(a)) 
f. Candor – Sworn Testimony
i. MR/CRPC 3.3 Cmt. 1: Rule applies not only to trial but to matters under the tribunal’s adjudicative authority such as a deposition or written declarations
ii. MR/CRPC 3.3 (a)(3) Must refuse to offer testimony before it is given if lawyer knows it is false; may offer testimony if lawyer only reasonably believes it is false
iii. MR/CPRC 3.3(a)(3)(b) & cmt. 10/11 & CRPC 3.3(b) & cmt. 5: If the lawyer knows of the falsity after testimony given, the lawyer shall take “remedial measures”
1. Counsel client to correct testimony
2. CRPC: Take steps consistent with the rules and State Bar Act that a reasonable lawyer would consistent with duty of candor to court; But must protect confidences under 1.6 & B&P §6068(e). 
3. MR : Disclose to judge, even if breach of 1.6 (client confidences); prohibited in CA 
4. Attempt to withdraw (MR/CRPC 1.16(a))
iv. MR 3.4 (b); CRCP 3.4 (c): Lawyer shall not assist another person to testify falsely 
g. Handling False Testimony by a Criminal Defendant – CRPC 3.3 cmt. 4

i. Lawyer knows that client is going to give false testimony
ii. Must make reasonable efforts to discourage client from providing testimony 
iii. If your efforts to dissuade do not work, then you must inform client (1) you refuse to offer the testimony and (2) seek permission from the court to withdraw.
iv. If client insists, and lawyer is not allowed to withdraw, lawyer may offer testimony in “narrative” form:
v. Permit defendant to testify in a narrative manner rather than in usual question-and-answer style
vi. Do not rely on defendant’s false testimony in presenting the case (e.g., in closing argument)
h. How long does duty to remediate last?

i. Until final judgment  - exhausted all options 

XVII. FAIRNESS IN LITIGATION

a. Witnesses
i. Coaching of witnesses prohibited 
1. MR 3.4(b)/: Lawyer shall not assist another person to testify falsely 
ii. Advise or cause a witness to leave Jdx to avoid testifying for case
1. CRPC 3.4(e)
iii. Prohibitions regarding contact with current employees of a represented company
1. MR 4.2, cmt. 7
2. CRPC 4.2(b)(1),(2), (d)(1)
a. Consults regularly with Co. lawyer re: matter
b. Authority to obligate Co. in the matter
c. Act or omission may be imputed to Co. to attach civil or criminal liability
iv. Dealing with unrepresented party (MR 4.1,4.3,4.4; CRPC 4.1,4.3)
1. Must disclose you are not a disinterested party
2. Must be truthful in representations
v. MR 4.4(a): Generally careful of rights of 3rd parties
vi. CRPC 4.3 (a) If lawyer knows or reasonably should know person has adverse interests to client, cannot give legal advice to person only recommend the person  seek counsel
vii. CRPC: 4.3(b): Lawyer shall not seek to have person divulge information that is privileged or confidential
viii. MR 3.4(b), cmt.3/CRPC 3.4(d)(1-3)/Prohibited from paying a witness contingent on content of testimony or outcome of case
ix. However, unless prohibited by law, OK to pay
1. Reasonable expenses incurred by witness to attend or testify at proceedings.
2. Reasonable compensation for loss of time in attending or testifying.
3. Reasonable fee for services of expert witnesses
x. MR 3.4(f):  Tell witness, other than client, not to give relevant information to another party unless
1. Person relative, employee or agent of client AND
2. Lawyer reasonably believe person will not be adversely affected not giving information
3. CRPC 3.4(e): cannot advise or cause witness to hide or leave JDX; no exceptions

b. Civil Discovery

i. MR 3.4(a): Obstruct access to evidence
ii. MR 3.4(d): Lawyer shall not “in pretrial procedure, make a frivolous discovery request or fail to make a reasonably diligent effort to comply with a legally proper discovery request by opposing party.” 
iii. MR 3.2: Reasonable efforts to expedite litigation
iv. CRPC 3.1:Take position in litigation without probable cause and for purpose of harassing a person
v. CRPC 3.4 (a),(b): Suppress, obstruct, destroy evidence
vi. CRPC 3.2: prohibits employing means that have no substantial purpose but to delay of litigation
c. Dealing with Jurors - MRs
i. MR 3.5: Applies to “Lawyers” – connected to the case or not
ii. MR 3.5 (a): Shall not seek to influence juror/prospective juror
iii. MR 3.5 (b): Shall not communicate ex parte during proceeding
iv. MR 3.5(c): Shall not communicate after discharge if
1. Prohibited by law or court order;
2. Juror doesn’t want to communicate w/ lawyer
3. Communication involves misrepresentation, coercion, duress or harassment 
d. Dealing with Jurors – CRPC

i. 3.5(d)(e): Lawyer connected to case: No communication with persons lawyer knows are jurors or members of venire before or during trial
ii. CRPC 3.5(f): Lawyer not connected to case: No communication with person a lawyer knows is juror about case during trial
iii. 3.5(g): After juror discharged, no direct or indirect communication with juror if 
1. Prohibited by law or court order
2. Juror made known to lawyer he/she did not want to talk
3. Intended to harass, coerce, misrepresent, or embarrass or influence actions of juror in future case
iv. 3.5(h): No out of court investigations of jurors or venire in manner intended to influence person’s state of mind in connection to present or future jury service
v. 3.5(i): Applies to communications and investigations of the families of jurors and members of venire
vi. 3.5(j): Duty to reveal to the court improper jury conduct or improper conduct toward juror or venire
e. Contact with Officials

i. CRPC 3.5
ii. (a) Member shall not give or lend directly or indirectly anything of value
1. Includes judge, official, or employee of tribunal (“Official”) 
2. Must follow various applicable codes and statutes (cmt.1)
3. Unless contributing to judge’s campaign for election
iii. (b) Member shall not directly or indirectly communicate about merits of contested matters except
1. In open court
2. With consent or presence of all other counsel or unrepresented persons in matter
3. In writing with copies furnished to all other counsel or unrepresented persons in matter
4. Permitted by ex parte rules 
iv. Similar, but less detailed MR 3.5(a),(b) cmts. 1,2

f. Trial Publicity – MR/CRPC 3.6
i. Lawyer participating or who had participated in investigation or litigation shall not make extrajudicial statements that lawyer knows or should reasonably know will be (i) disseminated by public means of communication and (ii) will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.
ii. What Lawyers can safely say MR/CRPC 3.6 (b) & (c)
iii. These restrictions imputed to firm or government agency MR/CRPC 3.6(d)
g. Prosecutors’ Special Duties - MR/CRPC 3.8
i.   “A prosecutor has the responsibility of a minister of justice and not simply an advocate.  This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence, and that special precautions are taken to prevent and to rectify conviction of innocent persons.”

ii. Only prosecute charges supported by probable cause
iii. Make efforts to assure defendant aware of right to counsel and given opportunity to get one
iv. Do not take advantage of unrepresented defendant to obtain waive of pre-trial rights
v. Make timely disclosure to defense of evidence that lawyer knows or reasonably should know mitigates or negates the offense
1. Except when relieved by protective order or the tribunal
vi. Refrain from making extrajudicial comments that have the “substantial likelihood for heightening public condemnation of the accused” and take reasonable steps to prevent investigators and law enforcement from doing the same.  (see also 3.6)
vii. When lawyer knows of new, credible and material evidence of the reasonable likelihood of a wrongful conviction
1. Disclose to appropriate authority
a. If in the prosecutor’s JDX disclose to defendant and take reasonable efforts to undertake investigation
viii. When prosecutor knows of clear and convincing evidence that Defendant in Prosecutor’s JDX was wrongfully convicted, shall seek to remedy conviction
XVIII. ADVERTISING

a. Advertising
i. General communication to the public at large or to a segment of the public. 
ii. Includes, not limited to, TV, radio, newspapers, direct mail, billboards, websites, firm stationary, business cards, and letterhead.
b. Solicitation: 

i. Lawyer-initiated personal contact with a layperson designed to entice the layperson to hire the lawyer, where a significant motive is pecuniary gain.  
ii. Includes face-to-face, live telephone, and real-time electronic contact. In CA, can also be targeted writing. Limited in MR – coercion, harassment, duress.
c. Attorney Marketing Communications
i. MR/CRPC 7.1 – governs all communications concerning a lawyer’s service

1. No false or misleading communication about the lawyer or the lawyer’s services. 
2. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the communication considered as a whole not materially misleading.

3. CRPC 7.1(b) – presumptive violations “Standards”

ii. MR/CRPC 7.2 – governs advertising

1. (a) a lawyer may advertise services through any written,* recorded or electronic means of communication, including public media.

2. (b) A lawyer shall not compensate, promise or give anything of value to a person* for the purpose of recommending or securing the services of the lawyer or the lawyer’s law firm,* except that a lawyer may:

a. (1) pay the reasonable* costs of advertisements or communications permitted by this rule;

b. (2) pay the usual charges of a legal services plan or a qualified lawyer referral service. A qualified lawyer referral service is a lawyer referral service established, sponsored and operated in accordance with the State Bar of California’s Minimum Standards for a Lawyer Referral Service in California;

c. (3) pay for a law practice in accordance with rule 1.17;

d. (4) refer clients to another lawyer or a nonlawyer professional pursuant to an arrangement not otherwise prohibited under these Rules or the State Bar Act that provides for the other person* to refer clients or customers to the lawyer, if:

i. (i) the reciprocal referral arrangement is not exclusive; and

ii. (ii) the client is informed of the existence and nature of the arrangement;

e. (5) offer or give a gift or gratuity to a person* having made a recommendation resulting in the employment of the lawyer or the lawyer’s law firm,* provided that the gift or gratuity was not offered or given in consideration of any promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future.

3. (c) Any communication made pursuant to this rule shall include the name and address of at least one lawyer or law firm* responsible for its content.

iii. MR/CRPC 7.3 – governs solicitation

1. CRPC 7.3(a) – solicitation = targeted to specific person oral or written offer to provide legal services (see also CA Standards 3, 4, 5) (MR 7.3, cmt 1)

2. (a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment when a significant motive for doing so is the lawyer’s pecuniary gain, unless the person* contacted:

a. (1) is a lawyer; or

b. (2) has a family, close personal, or prior professional relationship with the lawyer.

3. (b) A lawyer shall not solicit professional employment by written,* recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by paragraph (a), if:

a. (1) the person* being solicited has made known* to the lawyer a desire not to be solicited by the lawyer; or

b. (2) the solicitation is transmitted in any manner which involves intrusion, coercion, duress or harassment.

4. (c) Every written,* recorded or electronic communication from a lawyer soliciting professional employment from any person* known* to be in need of legal services in a particular matter shall include the word “Advertisement” or words of similar import on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person* specified in paragraphs (a)(1) or (a)(2), or unless it is apparent from the context that the communication is an advertisement.

5. (d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that uses in-person, live telephone or real-time electronic contact to solicit memberships or subscriptions for the plan from persons* who are not known* to need legal services in a particular matter covered by the plan.

iv. MR 7.3(c)(1)(2)/CRPC 7.4 – governs specialization

1. (a) A lawyer shall not state that the lawyer is a certified specialist in a particular field of law, unless:

a. (1) the lawyer is currently certified as a specialist by the Board of Legal Specialization, or any other entity accredited by the State Bar to designate specialists pursuant to standards adopted by the Board of Trustees; and

b. (2) the name of the certifying organization is clearly identified in the communication.

2. (b) Notwithstanding paragraph (a), a lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law. A lawyer may also communicate that his or her practice specializes in, is limited to, or is concentrated in a particular field of law, subject to the requirements of rule 7.1.

v. CRPC 7.5 governs firm names & letterhead (include URLs, websites, Facebook pages, etc.)

1. Now if MR 7.1 cmt. 5-8

2. See also CA Standards 6, 7, 8, and 9

3. (a) A lawyer shall not use a firm* name, trade name or other professional designation that violates rule 7.1.

4. (b) A lawyer in private practice shall not use a firm* name, trade name or other professional designation that states or implies a relationship with a government agency or with a public or charitable legal services organization, or otherwise violates rule 7.1.

5. (c) A lawyer shall not state or imply that the lawyer practices in or has a professional relationship with a law firm* or other organization unless that is the fact.

d. Specific to California Law

i. CRPC 7.1(b) – the Standards treat advertising and solicitation together and broadly apply to any “communication” or “solicitation” 

1. Creates a rebuttable presumption that certain types of communications violate CRPC 7.1-7.5

2. Burden on attorney to rebut the presumption of a violation by preponderance of evidence

ii. B&P Code treats advertising separate from solicitation

1. B&P Code section 6157-6159.2 cover advertising

2. B&P Code sections 6151-6154 cover solicitation

e. CRPC 3.5 – no ban on judicial contributions

f. First Amendment Cases

i. Ban on advertising prices for routine legal services was unconstitutional infringement of First Amendment rights (Bates – bar said can’t solicit clients through newspaper; court says no)

ii. Blanket ban on in-person solicitation for fee-generating work under circumstances likely to produce fraud, undue influence, or other negative consequences is constitutional (Ohralik)

iii. Ban on attorney newspaper advertising about dangerous product, providing information about claimant rights, and invited contact with lawyer is unconstitutional (Zauderer)
iv. Total ban on attorney direct mail piece to potention claimants is unconstitutional. Direct mail is more like newspaper ad than face-to-face solicitation. Can me trashed by receipeint if no interest (Shapero)

v. 30-day restriction on targeted mail to protect privacy of accident victims and family is constitutional where alternative means for communication about lawyer services are available during that time (Went For It)

XIX. SUPERVISING LAWYERS 
a. Duties of Subordinate Lawyer - MR/CRPC 5.2

i. Must conform to the Rules

ii. Subordinate lawyer is not in violation of the Rules if the subordinate lawyer acts in accordance with the supervising lawyer’s reasonable resolution of an arguable question of professional duty 

b. Duties of Supervising Lawyer – MR/CRPC 5.1

i. A lawyer who has managerial authority over the professional work of a law firm, such as a partner, must make reasonable efforts to ensure the firm has measures in place that give reasonable assurance that the conduct of all lawyers in the firm conforms to the Rules.

ii. A lawyer who has direct supervisory authority over the work of another lawyer must make reasonable efforts to ensure that the supervised person’s conduct conforms to the Rules.

iii. A lawyer shall be responsible for another lawyer’s violations of these rules if: 

1. Orders

2. Ratifies

3. Knows of misconduct at a time when the consequences can be avoided or mitigated, but fails to act

c. Lawyers in Law Firms and Specialized Practice Areas

i. MR/CRPC 5.6 (prohibition on restricting lawyer’s practice of law)

1. Explained above (can’t limit practice of law in employment or settlements)
ii. MR 2.3 (Lawyer providing third-party evaluation of client)

1. A lawyer may provide an evaluation of a matter affecting a client for the use of someone other than the client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer’s relationship with the client.
2. If the lawyer knows or reasonably should know that the evaluation is likely to affect the client’s interests materially and adversely, the lawyer is not permitted to provide the evaluation unless the client gives informed consent. 
3. No specific CA rule, but obligation to provide information so that client can make informed decision

iii. MR/CRPC 2.4 (Lawyer as third-party neutral or arbitrator)

1. Third party neutral – i.e. arbitrator or mediator
2. Inform unrepresented parties that the lawyer is not representing them and must explain the difference between his role as a neutral and the role of a lawyer who represents a client, specifically the attorney-client privilege does not apply.

3. May not subsequently represent a client in the same matter, unless all parties give informed written consent
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