Ethics (“Applied Morality”)- Fall 2019
Theories:

· Utilitarianism (Bentham)

· Maximizing most happiness for greatest number

· Let 1 person die so 5 can live (train example)
· Deontology (Kant)

· A person must never be treated as a means to an end

· Doctrine of Double Effect (Aquinas)- catholic

· When an action will have 2 effects, an actor is relieved from the foreseeable but unintended harmful consequence of the action since the intention in committing the act was good.

· Allows for “flipping switch” in train example to save 5 and kill 1
· Positive and Negative Action (acts/omission)

· wrong to kill a person/not wrong to refuse to save a person

· okay to let train go and kill 5 in order not to positively kill 1 person
Ethics v. Morality:

· Morals define personal character, while ethics stress a social system in which those morals are applied. In other words, ethics point to standards or codes of behavior expected by the group to which the individual belongs.
· Morality= personal, based on sentiments

· Ethics= set of rules, based in necessity for governing how people interact
Model Rules Preamble: “The Rules do not, however, exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules. The Rules simply provide a framework for the ethical practice of law.” “a lawyer is also guided by personal conscience and approbation of professional peers.”

· rules are not exhaustive; lawyers must also act with a “common sense” notion of morality

· Rules are the “minimum standard of conduct” that need to be supplemented with guidance from the attorney’s own internal moral code

Rule*: Attorney-client privilege does not end when the client dies. You must obtain a document from the client prior to them dying saying that the privilege can end when he dies.

Purpose of Rules (CRPC 1.0(a)):

· protect the public

· protect the integrity of the legal system, courts, and legal profession

· promote the administration of justice and confidence in the legal profession

· regulate the professional conduct of lawyers through discipline 

· highest priority of the State Bar is “protection of the public.” Whenever the protection of the public is inconsistent with the other interests sought to be promoted, the protection of the public will be paramount.

Professional Responsibility Rules:

1. California Law

a. CA rules of professional conduct (“CRPC”)

b. CA Rules of Court (“CRC”)

c. CA statutes, including (but not limited to):

i. CA Business & Professions Code (“B&P”)- contains State Bar Act
ii. CA evidence code (“Evid.”)

iii. CA Code of Civil Procedure (“CCP”)

2. ABA Modeal Rules 2002 (“MR”) (as amended)- pay attention to comments

*Ethics in CA are mainly guided by the CRPC (approved by Supreme Court) & the legislature’s rules under the “B&P” code

Weight of Authority:

1. Statutes, CRPC, CRC

2. CA Court Decisions

a. binding law in CA

3. Local and CA State Bar Ethics Opinions

a. not binding on courts or disciplinary bodies but frequently cited by courts and “should be consulted” for guidance on CA law (CRPC 1-100(A))

4. ABA Model Rules and Formal Ethics Opinions

a. Source of guidance where no CA authority on point and not inconsistent with CA policy, but not binding on CA attorneys

5. Rules, Standards, and ethics opinions form other JDXs

a. Sources of guidance where no CA authority on point and not inconsistent with CA policy, but not binding on CA attorneys

6. Rest. 3d of the Law Governing Lawyers

a. not binding on CA attorneys but persuasive authority, especially where no CA authority on point and not inconsistent with CA policy

Roles of a Lawyer: (MR preamble; CRPC 1.0, Cmt. 5)
· A representative of Clients

· Officer of the Legal System

· Public Citizen Responsible for the Quality of Justice (pro bono-access to justice is difficult and lawyers should do at least 50 pro bono hours/year)
*Honesty is the only policy- fundamental in practice of law

Requirements to be a lawyer in CA:

1. 18 years of age

2. Graduate from ABA accredited law school OR do apprentice work with lawyer (Kim K)
a. if you go to unaccredited law school or do apprenticeship, you have to pass the “Baby bar”

i. J.D. or LL.B by ABA accredited law school; or
ii. 4 years of study:

1. At a law school authorized/approved to confer degrees requiring 270 hours or more per year (but if foreign school that is NOT common law-based, have to prove qualifications)

2. As a pupil in law office or judge’s chambers; OR

3. 864 hours of law study in state accredited school

3. Good Moral Character

4. MPRE pass

5. Bar Exam pass (or “baby bar”)
6. Pay $$ (bar exam, pay CA bar association- requirement to be in CA bar- voluntary in some other states)
a. every other Bar Association is voluntary (ABA, city/county bar associations)
*must be separately admitted to state or federal cts. Once sworn in by state of California, you can practice in any court in California. If you want to represent a client in Northern District of California (federal ct), you have to file motion to be admitted to the Northern District, have someone in the Northern District vouch for you, and you have to be in good standing with your CA state bar. Every federal CT has different requirements for admission. For supreme ct- pay fee, have 2 members of Supreme Court bar vouch for you, fill out application.
Honesty

· Want to be completely honest in application to bar-honesty is only policy. “honesty is absolutely fundamental in the practice of law.”
In re Glass: Glass was a reporter while going to law school and falsified numerous articles defaming a lot of people. He even falsified supporting research so the fact checkers wouldn’t catch him. He claims he is rehabilitated based on therapy, introduced affidavits from lawyers saying he had good character, showed evidence he was working on pro bono. 
· The court said everything he did was in his own self-interest and was denied admission to the bar because he failed to establish that he engaged in truly exemplary conduct over an extended period.

· He was granted admittance to the bar by both lower courts, but it was appealed (can be appealed by either party) and the Supreme Court denied he was rehabilitated.
Kwasnik v. State Bar: 1970 vehicular manslaughter charge, P received a fine and no jail. P had a job at a big firm, and in 1972 the family of person killed in car accident files civil suit against him and receives a judgment. P says he doesn’t have the money to pay the judgment, but would pay $250/month; his job was paying $40k, then tries to settle for $15k, family says no and he tells them he’s going to file for bankruptcy and then that judgment will be wiped out. P then applies to take bar exam. In 1986, 16 years after crash, 5 years after bankruptcy, FL admits him to bar. 
· In 1987, 12 judges vouch for him and say he has good moral character, admitted to bar because looking at him today, he has good moral character. 

· MR 8.4 Misconduct: general over-arching rule about basis for attorney discipline
It is professional misconduct for a lawyer to:

b. commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects

c. engage in conduct involving dishonesty, fraud, deceit, or reckless/intentional misrepresentation

*applies to conduct as a lawyer and outside of your job as a lawyer (if you fraudulently sell a car)

· MR 4.1 Truthfulness in Statements to Others: In the course of representing a client a lawyer shall not knowingly:
a. make a false statement of material fact or law to a third person; or

b. Fail to disclose a material fact when disclosure is necessary to avoid assisting in a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6

CA Rules: arguably stricture regarding dishonesty than MRs because broader categories (criminal and non-criminal acts) 
· Cal. Bus. & Prof. Code §6106

· The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and either the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension.
· Cal Bus. & Prof. Code §6068(d) – notions of dishonesty

· To employ, for the purpose of maintaining the causes confided to him or her, those means only as are consistent with the truth and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law
Moral Turpitude Definition: 

· An act of moral turpitude is one that is contrary to honesty and good morals.

· The moral turpitude standard is not to punish practitioners but to protect the public, the courts and the profession against unsuitable practitioners. 

· Crimes that, on their faces, have been held to involve moral turpitude:

· Forgery, extortion, bribery, perjury, robbery, embezzlement, theft, murder, child molestation and any other serious sexual offense, money laundering.

· Note: Doesn’t matter what state commit charges in, as long as commit, can be disciplined in CA. 

· Crimes held to possibly involve moral turpitude, depending on circumstances:

· Assault with deadly weapon, tax offenses (if involves dishonesty and deception), drug offenses (if acting as principal/seller), various insurance-related offenses

· NOT “simple” (misdemeanor without injury) drunk driving 

In re Mountain: Lawyer representing couple wanting to adopt baby agrees to also be attorney for the woman giving up baby. He convinces birth mom to give baby to another couple for more money, pockets some of that money, and convinces the original couple not to adopt the baby because of “birth defects” that were never present.
· disbarred him.

Drociak v. State Bar of California: Attorney was hired by Jane House to represent her in personal injury suit. He had her sign several “verifications” that were undated and he later used and filled out on his own accord, which stated they were talking about the facts of the case at various stages. It turns out she had died a long time ago, before some of the verifications were dated.

· suspended from law for 1 year, stayed by two years of supervised probation:
· 30 days actual suspension

· complete course on law office management, and develop a law office management plan

· take and pass the Professional Responsibility Examination within one year of the effective date of order
*must attorneys report to state bar violations of the rules?

ABA would also require you report a friend’s behavior if you know they are violating the ethics-MR 8.3(a): 

· yes! if attorney “knows” that another attorney’s “committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects.”
· “reasonable attorney” standard-discretionary
· this would be different if the attorney came to you for “legal advice” as a client, then the information would be covered by confidentiality (confidentiality different from attorney-client privilege- ACP is only during trial, what is producible during discovery).
MR 1.6: Confidentiality of Information

*CA rules would not require that (no snitch JDX). 
But you do if you’re also doing it, get caught, and the court sanctions you, then you have to report that you were caught-
CA Self-Reporting – B&P 6068(o): (no duty to report others’ violations) but must report:
· 3 or more malpractice filings within 12 months 

· Judgment against you for fraud, misrepresentation, etc. committed in professional capacity

· Sanctions other than discovery or monetary fine < $1,000

· Felony brought against you by DA

· Conviction of felony or misdemeanor

· In course of practice; client was victim; or major element includes dishonesty or moral turpitude; 

· Discipline by any professional body; 

· Reversal of malpractice or willful misrepresentation;

· Must report partners unless they have already done so;

· Bar discipline only if violated

Admission & Discipline

· MR 8.1: truthfulness in admission and disciplinary matters

· MR 8.5: Disciplinary authority; choice of law

a. lawyers subject to authority of bar where admitted, and if providing legal services in another JDX, that JDX’s bar; can be subject to both for same conduct

b. (1) pending before a tribunal, that tribunal’s JDX rules apply

(2) other matters, JDX rules where conduct occurred OR where predominant effect of conduct took place

· MR 5.5/CRPC 5.5: (UPL & Multi-jdx practice) cannot practice/assist someone in practicing law without being a member of the bar

· CA Rules/guidelines for practicing w/o license in CA:

· CMPR 9.4/CRC 9.40 (Pro Hac Vice)

· if you’re in federal ct, you don’t have to deal with pro hac vice, just have to be admitted to that court’s jurisdiction specifically

· only applies if arguing in state court

· CMPR 9.43/CCP 1282.4 (Arbitration)

· separate guidelines for coming to practice arbitration in CA

· CMPR 9.46 (Registered in-house counsel)

· may not have to do pro hac vice or pass bar to practice as in-house counsel with corporation

· CMPR 9.47 (pre-litigation advice/out of state action)

· advice on determining forum, etc.

· CMPR 9.42 (certified law student)

· CMPR 9.?? (qualified legal service provider)

· usually work on pro bono basis

Beginning/ending Attorney Client Relationships:

General Rule: It is the duty of an attorney: never to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed. B&P 6068(h) & CRPC 1.0, cmt. 5
· if you don’t think you are mentally/physically able to take a case or do the work, you should not take on a case bc you can’t do that client justice

· BUT, a lawyer is not a public utility (don’t have to provide service to everyone seeking service)

· Exceptions under MRs:

· cannot turn down a court-appointed case, except for good cause, such as MR 6.2

1. violation of disciplinary provision or other law

2. imposition of unreasonable financial burden
3. client or cause so repugnant that it likely will impair relationship or lawyer’s ability to represent client

· you can make these arguments, but a judge may decide it is not good cause and make you take the client anyway

· Exceptions under CA law:

· must follow court orders B&P 6103
· can make “good faith” argument to avoid but must be paid- court must have money to pay you, i.e. in criminal cases, but not civil cases. (Cunningham, 177 Cal. App. 3d 336 (1986)).

· cannot discriminate in accepting or terminating based on any protected characteristics

· If Don’t Want Case:

· Send a writing declining representation, which includes: 

· Statement that you’ve decided not to represent client in the matter

· Reemphasize that you’re not client’s lawyer. 

· Statement that your decision has nothing to do with the merits and that the client may have a winnable case. 

· Statement that if client wants to pursue matter, he or she should see another attorney, and should do so promptly because the law only allows certain amounts of time to bring claim and if you wait too long, your claim will be barred. 

· If there’s a meeting and neither of you have decided whether to take the case, send a letter saying no agreement has been reached on whether I (our firm) is to act as your lawyer and hence we are not your lawyers until such agreement is reached.

MR 6.1: pro bono not mandatory

· “every lawyer has a professional responsibility to prove legal services to those unable to pay.”

· “should aspire to render at least 50 hours.”

· work for individuals or organizations

· see CRPC 1.0, cmt. 5 for CA lawyers, should “aspire” to 50 pro bono hours
MR Preamble [17]: Principles of substantive law external to these rules determine whether a client-lawyer relationship exists. 

· Absent a retainer, whether a relationship has been formed between an attorney and client is whether a client reasonably believes they have a relationship with the attorney. 

· Depends on rules whether attorney is an agent for the client, but generally if client reasonably believed they have a relationship with the attorney. 

MR 1.16(a)(1) A lawyer must decline representation:

· Cmt. 1

· lack of competence

· uncured/uncurable conflict of interest

· maintaining frivolous claims

· supporting criminal acts (B&P 6068(c)(g))

· Impaired physical or mental condition “materially impairs ability” to conduct rep MR 1.16(a)(2) 
Must decline representation (CA):

· lawyer knows/reasonably should know client’s position is w/o probable cause and is for the purpose of harassing or maliciously injuring a person CRPC 1.16(a)(1); 3.1
· lawyer knows/reasonably should know will result in violation of CRPC or state Bar act CRPC 1.16(a)(2); 1.2.1
· lack of competence, uncured/uncurable conflict of interest

· Lack of required learning and skill unless (1) associated with skilled counsel or (2) acquiring sufficient learning and skill before performance. CRPC 3-110(C)
· many other things fall under this

· impaired physical or mental condition “unreasonably difficult to carry out…”

Frivolous claims: objective standard- would a reasonable attorney bring the claim?
· cannot take a position that is frivolous/in bad faith. 

· cannot bring/defend a case (or COA) unless a good faith argument exists for extension, modification, or reversal of existing law. (Brown v. Board of Education)
· cannot bring a claim meant to harm/unduly harass. OK for criminal defense can test every element of the case 
(MR 3.1, MR 1.16(a)(1), CRPC 1.2.1, CRPC 1.16(a)(1), CRPC 3.1, B&P Code 6068(c)(g), CCP 128.5 and 128.7 and FRCP 11)

Malicious Prosecution (civil court version of frivolous claim): P must prove that the underlying action/single claim in the underlying action was:

1. terminated in Ps favor

2. prosecuted w/o probable cause

3. initiated/pursued w/malice and

4. resulted in damages to P

Franklin Mint Co. v. Manatt, Phelps, & Phillips, LLP, 184 Cal. App. 4th 313 (2012).

Therefore, if you file a frivolous suit and lose, attorney can be sued because you supported that client's frivolous claim

· Consequences with state bar:

· By violating frivolous claim, violate CA rules of professional conduct and thus requires disciplinary action

· If violate rules of professional conduct, CA state bar can begin disciplinary action (after you self-report sanction for frivolous claim)

· Reprimand

· Suspension

· Probation

· Disbarment

· Overall consequences for filing frivolous claim

· Sanction by judge

· Resulting suit by opposing party after completion of the litigation

· Discipline by state bar

· Violation of CA rules of professional conduct does not necessarily mean it's a civil action but in this case there is the civil action of malicious prosecution

· Not every violation though rises to the level of a tort action with civil liability (most do not)

4 ways to end a client relationship:
1. ends naturally upon completion of work for which attorney was hired 

a. remember to send letter making clear representation is over

2. Lawyer is required to withdraw “mandatory withdrawal” (“shall”)

a. MR 1.16(a) & CRPC 1.16(a)

3. Lawyer exercises right to withdraw-permissive withdrawal (“may”)

a. MR 1.16(b) & CRPC 1.16(b)

b. Holmes v. Y.J.A. Realty Corp.: lawyer was allowed to end client relationship bc not receiving payments according to contract
i. “renders it unreasonably difficult for the lawyer to carry out his employment effectively.”
c. Kriegsman v. Kriegsman: P initiated divorce proceedings and case was dragged out and got very expensive.
i. court did not allow attorney to withdraw despite P not being able to afford payments, bc they said she would face unreasonable difficult finding new lawyer who could keep up with everything that had happened in trial, and she made it known to them that the case would be difficult and she didn’t have much money.
ii. only need permission to withdraw IN COURT. In all other situations, if not paid, may withdraw at any time with notice given.

4. Client discharges attorney

a. general rule: client has right to discharge lawyer at any time for any reason

i. MR 1.16, cmt. 4; CA case law gives client right to discharge attorney

ii. discharge by client is a basis for mandatory withdrawal under MR 1.16(a)(3); 1.16(a)(4)

iii. client is not liable for breach of contract, but liable for reasonable fees for services rendered

b. Ruskin v. Rodgers: While attorney was cross-examining the first witness, client wanted to discharge the attorney.
i. court held no substitution could be made bc would be substantial disruption to court, jury, and counsel.

ii. general rule is client can discharge attorney any time they want, but if in court, need permission

c. Exceptions to general rule: 

i. in a litigated matter, court can refuse client’s attempt to discharge lawyer to avoid prejudice (Ruskin, MR & CRPC 1.16(c))
ii. appointed counsel: “Whether a client can discharge appointed counsel may depend on applicable law.” (MR 1.16, cmt. 5; CRPC 1.16, cmt. 5)
iii. client w/diminished capacity may lack capacity to discharge lawyer and discharge may be seriously adverse to client’s interest (MR 1.16, cmt. 6; no CRPC).
What attorney entitled to when discharged (CA):

· lawyer discharged without cause is entitled to the reasonable value of his services (up to the point of termination) on the basis of quantum meruit, but recovery is limited to the maximum fee set in the contract entered into for those services (Rosenburg)
· if contract was on “contingency” base, then no recovery can be had until the recovery is realized and can be based on that. No recovery until then

· Rule 1.5 has a whole list of factors for determining “reasonable fees”

· time and labor required, the novelty

· what other attorneys in the area charge

· competing theory is “contract rule” which would strictly give the full dollar amount agreed to in the contract
MR 1.16 deals with when you can’t take on a client, when you must withdraw, and when you may withdraw. CA law is more narrow than model rule- MR give you 7 reasons when you may withdraw.
Withdrawal:

CRPC 1.16(a) mandatory- if lawyer knows/should know that client bringing action, defense, position, or appeal “without probable cause and for the purpose if harassing or maliciously injuring any person.”

(a)(2)- if lawyer knows/should know that continued employment will result in a violation of the CRPC or State Bar Act

· NOTE: no requirement to withdraw for past violations

· MR 1.16(a)(1) same

(a)(3)- when lawyer’s “physical or mental condition render it unreasonably difficult to carry out the employment effectively

CRPC 1.16(b) permissive- when a client “insists on presenting a claim/defense that is not warranted under existing law and cannot be supported by a good faith argument for an extension, modification, or reversal of existing law.”

(b)(2) SEE slide

(b)(8)- when lawyer’s “physical or mental condition renders it difficult for the member to carry out the representation effectively”

· NOTE: MR 1.16(B)(1) & (7) catch alls- no “material adverse effect on interests of the client” and “other good cause”

Avoid Prejudice upon Withdrawal:

Take reasonable steps to protect client’s interests and avoid reasonably foreseeable prejudice.

1. Provide client with reasonable notice and time to retain counsel

2. Return papers, property, and unearned advances

a. MR: You can retain papers as fee security, if allowed by law

b. CA: Do this even if owed fees (1.16 (e)(1))
3. Even if unfairly discharged, take all reasonable steps to mitigate consequences 

Client discharges attorney
ii. Generally, the client has the right to discharge their lawyer at any time for any reason

a. This is a basis for mandatory withdrawal
b. The client is not liable for breach of contract in this scenario

iii. Exceptions:

a. In a litigated matter, the court can refuse a client’s attempt to discharge their lawyer in order to avoid prejudice

i. Ruskin v. Rodgers: discharging lawyer at the start of trial would be unfairly prejudicial 

ii. Holmes v. YJA Realty Corp.: 

iii. Wheeler: discharge acceptance where client made it unreasonably difficult for the lawyer to carry out his work effectively. 

iv. Kriegsman: even though a client owed her attorney money, the court said the attorney could not withdraw because the attorney knew the client was low income and knew she would have trouble paying her bills. 

b. When counsel is appointed, whether or not the client can discharge may depend on applicable law

c. A client with diminished capacity may lack the capacity to discharge their lawyer and discharge may be seriously adverse to the client’s interest 

* Once you sit down and start talking about issues in a potential case, you still have duties to prospective clients.

· you can control the amount of info that prospective clients give you. You can get the jist of the information without getting confidential information.

· if someone tries to unilaterally make you listen to them w/o you having the opportunity to tell them to stop, no privilege. You must engage in convo

· online forms on lawyer websites: if someone sends in a form online and reveals confidential information, you may have a duty of privilege to them. If you have a warning saying the form does NOT establish an attorney-client relationship and not to send any info in, and requires a check box, that eliminates privilege.

Implied-in-fact Attorney Client Relationship

· an implied attorney-client relationship can arise by inference from the conduct of the parties. Neither a fee payment nor a formal agreement is required.

· The parties’ intent and conduct are critical to formation of an implied-in-fact attorney-client relationship

· the relationship may arise w/o any direct dealings between the client and the attorney

· don’t leave a dangling client, write a non-engagement letter expressly stating that you are not handling the matter

Imputation: by virtue of working at a firm, you have imputed duty of confidentiality to all 

clients of the firm.

Competence, Diligence, and Communication
MRs:

· MR 1.1 (competence)

· MR 1.3 (Diligence)

· MR 1.4 (Communication)

CA:

· CRPC 1.1 (Competence)

· CRPC 1.3 (Diligence)

· CRPC 1.4; B&P 6068(m) (Communication)

Competence 
iv. Incompetence: failing to take reasonable care that another attorney would take

v. MR 1.1: requires that a lawyer provide competent representation to a client which requires a lawyer to possess or acquire the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation

1. Must possess or acquire necessary knowledge/skill

vi. CRPC 1.1 (3-110?): 
1. prohibits a lawyer from intentionally, recklessly, or repeatedly failing to perform legal services with competence AND

2. Defines competence as the diligence, learning and skill; and mental, emotional, and physical ability reasonably necessary for the performance of legal services

vii. Possess the learning and skill OR

viii. If a lawyer lacks the requisite learning and skill… 

1. Associate competent counsel (MR 1.1, cmt. 2; CRPC 1.1(c)(i))
2. Acquire learning and skill prior to rendering services (MR 1.1, cmt. 4; CRPC(c)(ii))
3. Reduce scope of representation (MR 1.2(c); CRPC 1.2(b), cmt. 4)
4. Decline or withdraw from representation 

Diligence
ix. MR 1.3: a lawyer shall act with reasonable diligence and promptness in representing a client

1. Act with commitment, dedication, and zeal in advocacy (MR 1.3, cmt. 1)
2. Control workload to handle each matter competently (MR 1.3, cmt. 2)
3. Don’t procrastinate (MR 1.3, cmt. 3)
4. Don’t let personal problems interfere

x. CRPC 3-110(B): diligence is a component of competence (MR 1.3, cmt. 1)
xi. CRPC 1.3: 

(a) a lawyer shall not intentionally, repeatedly, recklessly or w/gross negligence fail to act w/reasonable diligence in representing a client.

(b) reasonable diligence means a lawyer acts w/commitment and dedication to the interests of the client and does not neglect or disregard, or unduly delay the client’s matter

* if you were assigned a project by employer when you were overworked, you may have an excuse if you put your employer on notice and let them know you may not be able to keep up with your ethical obligation.
Malpractice 
xii. Four Legal Theories of Attorney Malpractice

1. Intentional (fraud, misappropriation of funds, abuse of process, etc.)

2. Breach of fiduciary duty 

3. Breach of contract 

4. Unintentional tort (ordinary negligence)- aka malpractice
xiii. Lawyer’s Fiduciary Duties (breach of fiduciary claims may be based on):
1. Keeping client’s confidences

2. Safeguarding client’s money and property

3. Avoiding conflicts of interest

4. Being honest with client

5. Adequately informing client

6. Following client’s instructions

xiv. Attorney Malpractice (Negligence) 

1. Duty:

a. Lawyers owe a duty of care to their clients

b. Lawyers owe a duty to non-clients in limited circumstances

2. Breach:

a. Failure to exercise the appropriate level of care

b. General Practitioner vs. Specialist

c. Not liable for mere errors in judgment, if well-informed

3. Causation

a. Actual cause (but-for): but-for lawyer’s conduct, plaintiff would not have been injured

i. often called the “case within a case” requirement

b. Proximate cause: it is fair to hold the lawyer liable for plaintiff’s injury

4. Damages

xv. Malpractice Insurance
1. CA: insurance not required

a. However, must disclose lack of insurance to client in writing upon engagement if anticipate that the work will exceed 4 hours (CRPC 1.4.2 (a)(c)) 
b. Prospective liability waivers not allowed (CRPC 1.8.8(a)); Permitted under MR if client independently represented
i. see also B&P 6095.5- no agreement for client not to file discipline complaint

c. What if you start a case with insurance and then drop it? You must inform present clients (CRPC 1.4.2(b))

d. Settling MP claim: Client has independent rep or inform client in writing can seek independent counsel and give reas. time (CRPC 1.8.8(b)(1)(2); MR 1.8(h)(2))

Communication
xvi. MR 1.4: 

1. A lawyer shall…

a. Promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

b. Reasonably consult with the client about the means by which the client's objectives are to be accomplished;

c. Keep the client reasonably informed about the status of the matter (see also B&P 6068(m));

d. Promptly comply with reasonable requests for information or documents (see also B&P 6068(m), (n)); and

e. Consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law (CRPC 1.4(d)). CA ONLY
2. A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation. A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation (informed consent)
xvii. CA: (inform client if you can’t do something they’re asking you to do)
1. Much less specific than MR’s

2. Keep client reasonably informed about significant developments

3. Promptly comply with reasonable requests for information and for copies of significant documents

4. No discipline for failing to communicate insignificant information

5. CRPC (c) a lawyer may “delay transmission” of info to client if lawyer “reasonably believes” info would “likely result” in harm to client or others (similar MR rule)

xviii. Settlement Offers

1. MR: all settlement offers must be promptly communicated (MR 1.4 & 1.2)
2. CA (CRPC 1.4.1) a lawyer must: 

a. Promptly communicate plea bargain or other dispositive offers in criminal matters
b. Promptly communicate written offers in other matters

c. Oral offers in civil cases should be communicated if it is a significant development under 1.4 (cmt.)
xix. Allocation of Authority (MR/CRPC 1.2)

1. (a) a lawyer shall abide by a client’s decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer shall abide by a client’s decision whether to settle a matter.
2. Decisions made by the client concerning the objectives of representation:

a. acceptance/rejection of settlement offers

b. a plea to be entered onia criminal case

c. waiver of a jury trial

d. whether to testify in a criminal case

3. Decisions made by lawyer involve procedure, tactics & strategy:

a. type of lawsuit to file

b. court in which to file it

c. whether to grant opposing counsel extensions of time

d. scope of necessary discovery
4. OK to limit scope of representation

a. MR: Reas. under circumstances and informed consent

b. CRPC: Reas. under circumstances, not prohibited by law, and informed consent

5. Prohibited form counseling client to engage in 

xx. Role of Advisor (MR/CRPC 2.1)
a. in representing a client, a lawyer shall exercise independent professional judgement and render candid advice. [in rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.] -bracketed info OK in California, see CRPC 2.1, cmt. 2

b. include in agreement to represent a provision that allows for a lawyer to exercise independent judgement 

Attorney’s fees and fiduciary duties
The Reasonableness of an Attorney’s Fee Rule 1.5
xxi. General Rule: Under the MR’s, a fee cannot be unreasonable. The MR’s consider the fee customarily charged in the community. In CA, a fee cannot be unconscionable. CA does not consider the fee customarily charged in the community but does consider the amount of the fee in proportion to the value of services. Factors to be considered must be existing at the time the fee agreement was entered into
	Model Rule 1.5
	CA Rule 1.5

	A fee cannot be unreasonable

Factors (1-8):

1. Time and labor involved, novelty and difficulty of questions involved, skill requisite to perform the legal services properly
2. likelihood, if apparent to client, that the acceptance of particular employment will preclude other employment by the lawyer

3. Fee customarily charged in the locality for similar legal services *CA does NOT consider this*

4. Amount involved and results obtained

5. time limitations imposed by client or. circumstances

6. Nature and length of professional relationship with client
7. experience, reputation and ability of the lawyer/lawyers performing the services


	A fee cannot be unconscionable

Factors (1-13):

1. whether lawyer engaged in fraud/overreaching in negotiating or setting the fee

2. whether lawyer has failed to disclose material facts

3. Amount of fee in proportion to value of services performed

4. Relative sophistication of the lawyer and client

5. Novelty/difficulty of the questions involved, and skill requisite to to perform the service properly

6. likelihood, if apparent to client, that the acceptance of particular employment will preclude other employment by the lawyer

7. amount involved and results obtained

8. time limitations imposed by client/circumstances

9. nature/length of professional relationship

10. experience/reputation and ability of lawyer performing services

11. whether fee is fixed or contingent

12. time/labor required

13. Informed consent of client to fee *MR’s do NOT consider or require this*




*in fee agreements that have time increments, needs to be ethical, can’t be rounded up to half hour for 5 minutes of work
b. TYPES of fees:

i. Contingency Fees

1. Model Rules 1.5(d)/CRPC 1.5(c)
a. Contingency fees are prohibited in representing a defendant in criminal matters AND
b. in cases to dissolve/nullify a marriage, child or spousal support, or property settlement in connection to the case
2. A contingency fee must be in writing, signed by the client, and state the percentage, the method by which the fee is to be determined, and explain who is responsible for expenses
3. If the agreement is invalidated, lawyer gets the reasonable value of their services

a. This can be much less than what they would have actually charged

ii. Hourly

iii. Flat Fee (CRPC 1.5(e)) Handling a flat fee 1.15(b)(1)(2)
1. flat fee paid in advance can be placed directly into the operating account provided:

a. disclosed in writing to client that:

i. client can require fee be placed in trust account until paid

ii. client is entitled to refund of unearned portion of the fee if representation is terminated or the work is not completed

2. If flat fee exceeds $1000, client must give informed written consent to deposit in operating account

iv. True Retainer (CRPC 1.5(d))

1. true retainer is a fee client pays to ensure the lawyer’s availability to the client during a specified period or on a specified matter
v. Hybrid- you can have combo of flat & contingent

c. Requirement that Fee Agreements Be in Writing 

i. Model Rules

1. Contingency fees must be in writing

ii. California

1. Contingency fee agreements must be in writing (6147)
2. Other agreements where total expense to client is more than $1000 must be in writing (6148)
a. So, an agreement does not have to be in writing if the total expense to client is less than $1000

3. NOTE: A written fee contract shall be deemed to be a confidential attorney-client communication (6149)

d. Scope of Services

i. This is contained in the fee agreement

ii. This should include what will happen to original documents

e. Retainer

i. Generally, retainer fees OK
ii. true retainer is a fee client pays to ensure the lawyer’s availability to the client during a specified period or on a specified matter
f. Partners/lawyers who work together sharing Fees

i. if in same firm, you share fees according to however your contract is set up, or get salary if salaried

g. Fee Sharing with Non-Affiliated Lawyers

	Model Rule

1.5(e)
	CA Rule

CRPC 2-200

	1. The split must be in proportion to the services performed by each lawyer OR each lawyer must assume joint responsibility for the whole matter

2. The client must agree to the split in writing; this writing must disclose the share each lawyer will receive; and

3. The total fee must be reasonable
	1. The client must be given written consent to the fee sharing and be informed as to how the fee will be split

2. The fee cannot be higher than it would have been otherwise; and

3. The fee must not be unconscionable 


CRPC 1.5.1(a): 
1. lawyers/firms must enter a written agreement to split fee;

2. client consents in writing after “full written disclosure” of (i) the fact of the fee split (ii) identify of lawyers and firms involved in the split; (iii) terms of the division

· client consent must be done at time lawyers enter agreement or as soon thereafter as reasonably practicable

3. the total fee is not higher solely due to splitting the fees

i. HYPO: An attorney wants to transfer a case to another attorney. The attorney has agreed to pay 33% of all fees generated on the matter up until the point of transfer even though this will constitute less than a third of the work on the entire case. 

1. MR: proportionality is required. The attorney will only get a share of the fee based on the work she put in. 

2. CA: this is not allowed because it is an undisclosed side agreement. If you disclosed this to your client and got their informed consent, it would be OK. BUT no proportionality rule in CA
ii. You can split 50/50 as long as proportionate share of work

iii. lawyers pay each other referral fees in California, under MR you can only get proportionality of your work share fees

h. Fee Sharing with Non-Lawyers

i. General Rule: lawyers cannot share fees with non-lawyers

1. Also, no referral fees for securing or recommending representation (CRPC 7.2(b))
2. Gifts OK as long as not quid pro quo for referral (CRPC 7.2(b)(5))
3. OK reciprocal referral agreement with a lawyer or non-lawyers professional that conforms to the rules CRPC 7.2(b)(4)

a. agreement must not be exclusive

b. client is informed of existence and nature of agreement

ii. Exceptions:

1. Estate of deceased lawyer

2. Sale of firm payment to former attorneys

3. Employee participation in profit sharing

4. Court awarded legal fee with non-profit organization

5. Lawyer referral service acting in accordance with state bar standards

iii. Lawyers cannot create partnerships with non-lawyers if any activity of the partnership is the practice of law (MR 5.4(b)/CRPC 5.4(b))

1. No Law Inc. with non-lawyer director or officer; right to direct the prof. judgement of lawyer (MR/CRPC 5.4(d))

2. Cannot aid non-lawyer to practice law CRPC 5.5(a)(2)
3. Under the MR’s, the rules (5.7) apply when a person is providing law-related services (tax, environmental, insurance, lobbing). Must be clear that these services are not legal to client. 

a. There is no CA rule on law-related services. Likely to follow MRs on the topic.
i. Client Trust Account (as a lawyer must have 2 accounts):
1. Operating Account: account for bills to run firm. Don’t put anything in this account until you own it.
2. Client Trust Accounts: Any money that is for use in client’s behalf.
i. Lawyers must keep client money in a separate account from other funds (MR 1.15(a) & CRPC 1.15(a)) (CRPC 1.5(c))
1. However, you can commingle different clients’ money

ii. Other property shall be identified and safeguarded (MR 1.15(a) & CRPC 1.15(d)(2))

iii. Promptly notify client or other person with interest in property when funds or property received (MR 1.15(d) & CRPC 1.15(d)(1))

iv. Steps After Receiving Client Money

1. Must promptly notify client when their award has come in

2. Must ask client to come in and endorse check 

3. Must explain that their money has been deposited into a client trust account

4. Must have client sign off on your bill/fee

5. Then, deposit check

6. Then, issue check from client account to client

7. Then, issue second check to yourself 

j. Fee Disputes
i. CA: the attorney must provide notice of client’s right to arbitrate in state bar program

1. Client has 30 days to compel arbitration or the client waives this right

2. Acceptance of the arbitration award is voluntary for both parties

ii. Binding arbitration judgement has very limited rights of appeal and is binding on both parties (only applies if you agreed in contract to make it binding)

iii. Non-binding arbitration is a suggestion that both parties may or may not follow, then you may follow up with additional litigation (if no type of binding/non-binding is specified in the contract, lawyer must offer non-binding arbitration)

k. Travel time

i. can negotiate what the rate is for travel time-full/half
ii. want to stay away from double billing- don’t bill travel for one client while working for another client

DUTY OF CONFIDENTIALITY: confidential information applies to all information a lawyer acquires by virtue of the representation…
l. Attorney-Client Privilege (evidentiary rule-only applies in court/litigation to exclude evidence)
m. Ethical Duties (always apply to lawyers)

i. Model Rule
1. MR 1.6(a): A lawyer shall NOT reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).
2. MR 1.6(b): A lawyer may reveal confidential information relating to the representation of a client to the extent the lawyer reasonably believes necessary to…

a. Prevent reasonably certain death or substantial bodily harm

b. Prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services

c. Prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services (even if lawyer didn’t know client was committing fraud at the time) (have to make sure harm has come to someone)
d. Secure legal advice about compliance with ethics rule

e. Establish a claim or defense when lawyer is accused of misconduct or wrongdoing, or to establish a fee

f. Comply with other law or court order

g. Detection of conflicts

*only one CA shares is prevent certain death/bodily harm

*all of these are discretionary. Lawyers are not required to disclose any information, these are the only situations when they are allowed to.

3. CRPC 1.6 & B&P Code 6068(e)

a. Lawyer shall not revel information protected by B&P code w/o informed consent of the client unless an exception applies

b. Lawyer may revel confidential information relating to representation of client to the extent reasonably necessary to prevent a criminal act reasonably believes is likely to result in death or substantial bodily harm to an individual. 

i. Duty of Counsel: Before revealing confidential information to prevent the criminal act, a lawyer shall, if reasonable under the circumstances:

1. good faith effort to persuade client not to commit the criminal act or pursue a course of conduct to prevent the death or harm

ii. If you are allowed to break attorney-client privilege, still must do it in a way to protect your client. If they revel where to find a body and person is still alive but may die, you can break confidentiality and reveal an anonymous tip, cannot just say your client told you were body was and someone is going to die.

*if client tells you where to find evidence and you go out and get it yourself, you have to turn evidence over to police and are required to say where you found it, but not required to say how you knew where to find it (nor should you tell them). Rules don’t make an exception for severity of crime.
· CANNOT send in anonymous tip about where to find evidence

· CAN ask the client for consent to releasing information about evidence

· would have to give them pros and cons of releasing the evidence

· Try to ask for Plea Deal, tell client you can promise them lesser sentence if they reveal location of bodies or other evidence
· primary concern has to be your client, must get consent in a way that doesn’t disadvantage your client

c. CA Common Law exceptions: allows lawyers to revel certain information to the extent necessary to (recognized under CA law) CRPC 1.6, cmt. 13
i. establish a right to fees

ii. establish a defense against if accused of wrongdoing/misconduct

iii. ethics hotlines (use hypothetical to protect client ID)

d. Even if you can disclose, you can only disclose the amount reasonably necessary to make your point and no more

4. MR 1.8(b)/1.9(c) & CRPC 1.8.2/1.9(c)(1)

a. a lawyer shall not use confidential information relating to representation of a current or former client to the disadvantage of the client unless the client gives informed consent, except as permitted by these Rules.

5. Noisy Withdrawal
a. MR 3.3(b); MR 4.1(b): Noisy withdrawal is required when client is using the lawyer’s services to commit a financial crime or fraud (only model rules!)
i. When he or she finds out, the lawyer is required not only to withdraw, but to take additional steps—including potentially disaffirming an opinion, document, or the like—to avoid assisting in a client’s crime or fraud

1. Akin Gump: P won at trial. Seeking a new trial, D filed a motion stating P lied on the stand, forged documents, etc. Akin Gump first questioned client about the allegations, then advised the client to tell the Court about the wrongdoing. Finally, Akin Gump filed a motion to withdraw explaining the wrongdoing (even though this information was privileged). This was done pursuant to the noisy withdrawal exception. 

2. Sample Noisy Withdrawal: “I withdraw as attorney of record for John Smith in any pending transaction for Bank of Commerce and disaffirm any work done on his behalf in any transaction at the Bank of Commerce”
3. NOT noisy withdrawal (CA): “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce.” – preserves confidentiality
a. you would send a letter to the bank saying you withdraw as attorney even if there is no pending fraud action or you were fired by client
b. How much can you say to third parties to prevent harm?
i. Comment to 4.1(b): the disclosure can be made to a third person in a non-court setting if there is a 1.6 exception 
ii. California Attorney client privilege
1. CA Evidence Code § 952

a. Must be in a lawyer-client relationship

b. Communication happens during the course of the relationship

c. Communication was in a confidential manner (ex. no third persons present)

d. Must further the interest of the client

e. Includes a legal opinion and advice given by the lawyer 

2. CRPC 3-100, B&P Code 6068(e): stricter than the model rule
a. A member may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the member reasonably believes the disclosure is necessary to prevent a criminal act that the member reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.

b. Before revealing confidential information to prevent a criminal act, a member shall, if reasonable under the circumstances:

i. Make a good faith effort to persuade the client: (i) not to commit or to continue the criminal act or (ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily harm; or do both (i) and (ii); and

ii. Inform the client, at an appropriate time, of the member's ability or decision to reveal information 

3. California common law allows lawyers to reveal certain confidential information to the extent necessary to…
a. Establish a right to fees

b. Establish a defense against an accusation of wrongdoing or misconduct

4. CA prohibits noisy withdrawal

a. Sample Withdrawal: “I withdraw as attorney of record for John Smith in any pending transaction for the Bank of Commerce”
iii. Recap (MR vs. CA)
1. CA and MR allow an attorney to disclose confidential information it is reasonably certain that death or substantial bodily harm is imminent. 

2. MR’s contain… 

a. Exceptions for substantial financial injury

b. Exception for court orders, securing legal advice, and conflict detection 

3. CA also imposes a duty to counsel and inform the client when the lawyer intends to reveal confidential information. There is no such duty under the MR.

4. CA prohibits it noisy withdrawal

n. Work Product Doctrine

i. General Rule: When the work product doctrine applies, it provides protection against the discovery of a particular document or thing. However, it does not protect the information itself. 
1. Work product attaches to a document or other tangible thing (not a conversation)
2. Must have been created in anticipation of litigation—not in the ordinary course of business
3. Must have been created by or for a party, by or for counsel, or at counsel’s direction
ii. Two Types:
1. Pure or opinion containing mental impressions of attorneys
a. This is protected from disclosure unless waived
2. Everything else- get all this information gathered in one place
a. This is subject to a balancing test- susceptible to being turned over
b. Consider confidentiality vs. the need for the material/inability to obtain substantially equivalent information by other means
iii. Consequences
1. If an attorney sees privileged material (even if inadvertently) and continues to read it, the opposing party may file a motion to disqualify
a. must stop reading as soon as you realize it is work-product (attorney’s opinion- if for their counsel)
2. Thus, lawyers should agree with opposing counsel about how to deal with inadvertent discovery
3. Could bring motion for protective order saying document was inadvertently transmitted and shouldn’t be admitted or returned to sender
4. OR you can bring motion to compel, saying you received documents inadvertently but think they should not be covered by privilege
iv. Inadvertently transmitted writings
1. MR 4.4 (respect for rights of 3rd persons)
a. (b) upon receipt of document lawyer should reasonably know was sent inadvertently, lawyer shall contact sending party
2. CRPC 4.4 (inadvertently transmitted writings)
a. when “reasonably apparent” to lawyer receives doc that lawyer should reasonably know is privileged work product
i. (a) refrain from examining any more than necessary to determine
ii. (b) return to sender, reach agreement or seek guidance from tribunal re: doc disposition
o. Technology and Confidentiality

i. MR 1.6(c) comments 18-19 (lawyer shall make “reasonable efforts” to avoid inadvertent or unauthorized disclosure of or access to confidential information)

ii. MR 1.1, Comment 8 (to maintain competence a lawyer “must keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology.”)

iii. MR 4.4(b) & Comments 2-3 (lawyer’s duty with respect to inadvertently disclosed information, specifically including “misaddressed” emails, inadvertently produced information, and metadata)

iv. CRPC Definition of “writings” (Evid. Code 250)

p. Corporation’s Attorney-Client Privilege

i. General Rule: A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.

1. Privilege belongs to the corporation 

2. Made to or from corporate counsel, acting as such, to secure or provide legal advice

3. Applies to any corporate employee about activities within the scope of employee’s duties 

ii. Disclosing Corporate Client Malfeasance

1. Under MRs: Lawyer “knows”; shall report up unless not in best interest of the company; if the highest internal authority insists on improper action or fails to act, and the lawyer may reveal the information to the appropriate authority outside the organization (MR 1.13(b)( & (c); depending on facts may or must withdraw (1.1.6 (a) (b)).

2. If a lawyer is told that an officer, employee, or other persona associated with the organization is engaged in action, intends to act, or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, the lawyer should proceed as is reasonably necessary in the best interest of the organization.

a. Advise the offender to stop the improper behavior by giving employee a Miranda-type warning. Tell the employee that you represent the corporation, not the individual. Information he shares with you is not confidential. (MR 1.13 cmt. 10; CRPC 1.13(f))
b. Urge employee to reconsider options (in CA, this is optional)

c. If employee will not reconsider, unless it is not in the best interest of the corporation, tell the employee you are required to disclose wrongdoing to a higher authority (in CA, this is optional/not allowed?)

d. If employee insists on going forward with wrongdoing, go to offender’s supervisor and let them know about the improper behavior (General counsel ( CEO ( Board of Directors)

iii. MR 1.13(c). If the highest authority insists on improper action, the lawyer may reveal the information to the appropriate person outside the organization

1. Revelation is proper if the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization

2. May reveal to outside entity affected by improper conduct. This is true even if the information would otherwise be protected by the duty of confidentiality

3. EXAMPLE: Attorney A’s corporate client C produces frozen chicken pies. C’s production process creates large quantities of liquid waste, which C is supposed to pump into recycling tanks. C’s manufacturing vice president sometimes orders his workers to dump the waste into a ditch that drains into some neighboring wetlands; the dumping is cheaper and quicker, but it gradually destroys the wetlands in violation of state and federal environmental laws. When A learned about the dumping, she reported it to C’s president and warned him that C will be fined millions of dollars if it gets caught. C’s president ignored A’s warning, so A reported the matter to the highest authority in the company—the audit committee of the board of directors. The audit committee did nothing. If A reasonably believes that the company will be substantially injured if the dumping continues, A may report the relevant information to the appropriate environmental enforcement authority, even if some of that information would otherwise be protected by the duty of confidentiality

4. UNDER CA LAW: Lawyer “knows” or “should know”; shall report up unless not in best interest of the company; if the highest authority insists on improper action, or refuses to act, the lawyer has the right, and in some cases the duty, to withdraw. (CRPC 1.13 (b) & (d)); 1.16 (a) (b)
5. UNDER CA LAW, the attorney CANNOT reveal the information to outside authority. CRPC 1.13(c)
Interviewing & Counseling

Client centered advocacy: 
· Rule 2.1 (advisor): in representing a client, a lawyer shall exercise independent professional judgement and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.
Collaborative Dynamic Relationship

· client controls decisions, but lawyer structures process and provides advice

· lawyer regularly solicits client input

7-step checklist: overview of the I&C Process

1. Establish a professional and interpersonal relationship with your client

a. make client feel comfortable

i. where to greet client?

ii. make clear that client has your undivided attention

iii. where to sit?

b. small talk
i. make client feel comfortable talking

c. explain confidentiality, if appropriate

i. usually good practice to include some explanation

ii. put in context of privacy w/o implying client is hiding something or not being completely truthful (ex. “well, as you probably know, everything we speak about in this room is strictly confidential…”)

d. explain meeting agenda, if appropriate

e. 3rd parties accompanying client to meeting?

i. need to preserve confidentiality

2. obtain information relevant to your client’s problem in an effective way

a. Screening interview: get a basic sense of client’s problem and to determine whether there is a conflict of interest

i. avoid prospective, current, and former client issues

b. Initial “Full” Interview:

i. obtain a sense of the client’s objectives and concerns

ii. ascertain client’s facts: don’t ask too many leading/suggestive questions bc you may influence their memory of the facts
1. Associative memory: storing and recalling facts

a. associative activation: ideas that are evoked triggering many other ideas in a cascade of activity in the brain

b. associative coherence: a self-reinforcing pattern of cognitive, emotional (searches for causes and intentions)
iii. gather more detailed information about client’s problems

iv. Use communication techniques that facilitate the flow of information

1. ask a simple, easy to understand question, then be quiet

2. “funnel” technique

a. start with open ended questions, then go towards more specific

i. open questions

ii. follow up

iii. closed

iv. leading

v. summary

3. Active Listening: demonstrates comprehension, empathy, and understanding all at once. A reflective or reactive statement involving empathy or recognition of the client’s feelings. It lets clients know they have been heard and that you understand.

4. Communication inhibitors:
a. ego threat

i. if they did something against morals

b. case threat

c. roll expectations

i. they may be expecting you to do something that you aren’t or don’t know about

d. etiquette barrier (culture or prejudice)

e. trauma

f. perceived irrelevancy

i. if they think it is outside the scope of the case

g. greater need

i. more worried about affording food/shelter

5. Communication Facilitators: 

a. empathetic understanding (that must have been difficult)
b. fulfilling expectations (that’s exactly what I need, thank u)
c. recognition

d. altruistic appeals (you will get a reduced sentence)
e. extrinsic rewards

3. prepare yourself to discuss the client’ problem in terms of the applicable law and the various options available for resolution of the issues

a. legal research on substantive law

b. research on court, judge, jury, procedural issues, timing, etc.

c. areas of further fact gathering from client or other sources

d. questions concerning other non-legal considerations

4. identify and analyze potential courses of action and evaluate the benefits, risks, and costs involved
5. Advise client of the potential courses of actions, including the risks, benefits, and costs of each course of action, frequently soliciting client input
a. explain different options in non-legal jargon

b. use probing questions to determine client’s thoughts about options and preferences

c. Be prepared to give client some idea regarding the likelihood of success of each option

d. be prepared to discuss costs of each option

e. advise client on unpleasant facts and disagreeable alternatives, but can put in an acceptable form as honesty permits

f. will an “options chart” assist your client

6. Decide with your client on the course of action to be taken

a. be prepared to deal with clients who make detrimental decisions and how to steer them in the right direction

7. Prepare to implement the agreed-upon course of action, explaining your role in problem resolution, the client’s role, and all applicable dates and deadlines
a. Explain what you will do, what you expect the client to do, and the applicable dates and deadlines.

Talk fee or not talk fee (when to discuss them)

· must be discussed before work commences

· often preferable to avoid discussing fees at the outset of client meeting (preferably at the end)
· make sure client understands fee and cost arrangement

· hourly?
· contingent?

· difference between fees/costs?

· use your best judgement regarding an estimate if client requests one

· often helpful to give a range

· Sometimes necessary to assess eligibility for pro bono services at the outset

· Remember to formalize agreement with a writing

· B&P 6147-48

Counseling 

(process overview)

· identifying alternatives

· analyzing consequences

· weighing alternatives

· client decision-making

ADR (Adversarial proceedings in a private forum)

1. Arbitration

a. private trial, all about party agreement

b. while sometimes less expensive than mediation, not always true

2. Mediation

a. try to negotiate a resolution, no one is ruling

b. up to the parties to come to an agreement or not

3. Advisory Opinions

4. Informal Settlement

a. talk to other party and see if you can work it out without paying fees

b. can do it at any time without help from paid arbitrator/mediator

Delivering Bad News

· don’t sugar coat but don’t disrespect

· Think before you speak

· allow time to discuss

· be clear, direct, and candid

· listen to client’s reaction and empathize

· develop a plan for handling

Format for a client letter: (don’t cite cases or statutes or secondary sources)
· Confidentiality warning (if necessary)- put in Header
· Date

· Return address

· Recipient’s address

· Subject Line

· Salutation

· Body of the letter 
· opening paragraph

· context for letter

· summary of issues/conclusions

· roadmap of letter

· Material facts

· summary of goals

· analysis of issues

· application of facts to law

· analyzed from both sides (objective)

· options for client consideration

· explanation of documents enclosed

· (for graded exercise- forms for disaffirmance of contract?)

· request for further information

· Next steps/conclusion

· Closing

4 characteristics of well-written document:

· Accuracy

· Clarity

· Concision

· Tone

Email to file: format

· use appropriate subject line

· Keep e-mail short

· make information easy to absorb

· short sentences & paragraphs

· visual aids (bullets, numbers, underline, etc)

· for longer communications, attach a separate document to a cover e-mail

· state your bottom line up front

· use confidentiality legend on e-mail

Conflicts Analysis: 
1. Identify client or clients

2. Determine whether conflict (actual or potential) exists

3. Decide whether representation may be undertaken despite existence of conflict (e.g., is conflict consentable? (MR 1.7(b)/CRPS 1.7(d))

E.g., Never represent both parties in proceeding before a tribunal (MR 1.7(b)(3)/CRPC 1.7(d),(3))

4. If so, consult with client(s) and obtain informed written consent (or provide written disclosure as required by CA law)

5. If not, determine which lawyers are impacted by the conflict (i.e., is conflict imputed) and appropriate remedy, such as declining representation, withdrawal, or screening.

*you can do business transactions with clients, you just have to make sure it complies with the requirements of 1.8.1 CA rules or 1.8(a) MR

Conflicts: Third Party Interference

Differences in the 1.8 rules between CRPC and MR

· CRPC does not have a corresponding rule for MR 1.8(d) [acquisition of litigation client’s literary or media rights] or 1.8(i) [prohibition against acquiring interest in the subject matter of litigation]. But CA does have 1.7(b) & (d) [if you’re going to be substantially impaired in taking care of client’s business, then at a minimum need informed written consent, and make sure you could represent your client to the fullest extent if that would mean you lose a financial or pecuniary interest by winning your case].- Reasonable lawyer standard.
· exception in 1.8(i) for contingency fee contracts, if part of property is a reasonable fee, can accept that as payment

· Payment from a 3rd party:

· CRPC requires informed written consent from client except in 2 very narrow instances (see CRPC 1.8.6(c)) compared with MR requires informed consent confirmed in writing if taking payments creates concurrent conflict (MR 1.7(b); otherwise informed consent sufficient (See MR 1.8(f) & cmt. 12)

· when a 3rd party might be paying the bills: 

· Legal services agency or other nonprofit

· Insurance company 

· Corporation or government agency paying for employee’s defense

· Family member paying for legal services provided to another family member

· Alternative litigation financing

· The lawyer owes loyalty only to the client, not to any third party. 

· But in CA limited fiduciary duties owed to insurer funding insured’s case (Wausau Case)

· The attorney must exercise independent judgement and must resist any effort by a third party to interfere in the attorney-client relationship. 

· Applicable Rules:

· MRs 1.7(a)(2), (b) & cmt. 13; 1.8(b),(f) & cmt. 11-12, 5.4(c) & cmt. 2

· CRPC 1.7(b); 1.8.6 & cmt. (5); 5.4(c)

· Loans to clients for personal/business expenses when litigation is anticipated or pending:

· CRPC 1.8.5(b)(2) prohibits such loans to prospective clients; but “after employment” loan could be made to pay for personal/business expenses upon promise to pay in writing compared with MR 1.8(e) & cmt. 10 which prohibits such loans.

Requirements for Compensation from 3rd parties:

Lawyers shall not accept fees from a 3rd person who is not the client unless: 

1. There is no interference with the lawyer’s professional judgment or the attorney-client relationship;

2. Confidentiality is preserved; and

3. The client provides informed consent 
· NOTE:  DO YOU NEED A WRITING?
· MRs require informed consent confirmed in writing if taking payment creates concurrent conflict (MR 1.7(b) ); otherwise informed  consent sufficient (see MR 1.8(f) & Comment 12)

· CA requires informed written consent except in two very narrow instances  (see CRPC 1.8.6(c))
Informed Consent

· MR 1.0(b),(e) & cmts. 6 & 7 (informed consent and informed consent confirmed in writing)

· CRPC 1.0.1(e) & (e1) (informed consent and informed written consent)

· Note:  In CA informed written consent requires that disclosures and consent be in writing
Informed written consent:

· Lawyer has multiple clients in a matter with actual or potentially conflicting interests (CRCP 1.7(b))

· Lawyer represents clients in the same or separate matters where the clients’ interests are directly adverse (CRPC 1.7(a))

· Lawyer representing 2 or more clients enters into an aggregate settlement of the claims of or against the clients (CRPC 1.8.7)

Informed written consent required:

· Lawyer wants to accept new employment adverse to a client or former client if she has confidential information material to the employment  (CRPC 1.7(a); 1.9 (b))

· Lawyer who formerly represented client in matter wants to represent new client with materially adverse interest to former client in the same or substantially related matter (CRPC 1.9(a))

· Lawyer accepts compensation from a third person who is not the client (CRPC 1.8.6(c))

Written disclosure required CRPC 1.7(c):

· Required even when no “significant risk” that lawyer’s representation will be materially limited

· Lawyer has, or knows or reasonably should know that another lawyer in the firm has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter

· Lawyer knows or reasonably should know that another party’s lawyer 

· is spouse, parent, child or sibling of lawyer;

· lives with lawyer; 

· is client of lawyer or another lawyer in the firm; or

· has an intimate personal relationship with lawyer. 

· Must also comply with 1.7(d)

Lawyer as Witness:
· MR/CRPC 3.7(a): Lawyer prohibited representing client in proceeding where also likely to testify

· MR/CRPC (1) & (2) exceptions:

· uncontested issue or matter

· establish legal fees

· MR 3.7(a)(3): Disqualification of lawyer works hardship on client

· CRPC 3.7(a)(3): Informed written consent

· MR/CRPC 3.7(b): Lawyer can represent client in a matter where another lawyer of firm is likely to testify unless precluded by 1.7 or 1.9

· Comments:
· CRPC applies to trials before judge, jury, administrative law judge or arbitrator ONLY in CA (not legislative); MR all adjudicative proceedings

· CRPC despite client consent Judge has discretion to take action including disqualification of lawyer who seeks to both advocate and testify to protect jury being misled or prejudiced to opposing party.

· MR despite client hardship, court may balance interest of opposing party and trial court

Gifts from a Client:

· MR 1.8(c) “a lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client.”
· CRPC 1.8.3 (a):

· (a)(1) Same prohibition regarding solicitation of a substantial gift as MR 1.8(c)

· (a)(2) Same as prohibition against preparing instrument as in MR 1.8(c) but 2 exceptions:

· (i) lawyer or other recipient of the gift is related to the client

· (ii) client advised by independent lawyer who does independent review of document (Probate Code 21384)

· (b) Related person “by blood or affinity” per Probate Code 21374(a)

Oasis West Realty, LLC v. Goldman: Oasis was former client of D. He had been helping them secure license for building project. Later he acted as lobbyist in community to oppose the development.
· Court found this was a conflict of interest, because was opposing former client’s interest and he could have used information obtained during representation against them.

Sexual Relations With Client:

· MR 1.8(j) prohibits a sexual relationship unless it existed at the beginning of the lawyer-client relationship

· CRPC 1.8.10:

· (a) bans sexual relationship with client unless:

· spouse or registered domestic partner or

· consensual sexual relationship existed at the beginning of the lawyer-client relationship

· (b) defines “sexual relationship”

· (c) third-party alleges violation of the rule, State Bar must attempt to get client’s statement to determine if investigation unduly burden the client

· Cmt. 2: applies when client is organization

Relationship with other side’s lawyer:

· MR 1.7 & cmt. 11

· applies to married and blood relationships- must disclose & get consent
· informed consent (no writing req.)

· CRPC 1.7(b) & (c)

· cmts. 4 & 5 – in CA that relationship may or may not require informed consent depending on how it will affect ability to do your job
Overview of Key CRPCs on Conflicts Among Clients:

· 1.7: Conflict rules and duties re: current clients

· 1.8.7: 

· 1.9

· 1.10

· MR 1.11

· MR 1.12

· MR 1.18

Does Client Consent Cure (MR 1.7(b)/CRPC (d)):

1. Lawyer reasonably believes she will be able to competently and diligently represent each client;

a. would a reasonable lawyer looking at the facts conclude that the client’s interests would be adequately protected in light of the conflicts?

b. if not, the conflict is “unconsentable” – client consent will not cure the conflict

2. Representation is not prohibited by law;

3. Representation does not involve asserting a claim by one client against another represented by the lawyer in same litigation or other tribunal proceeding

4. IF YES to all then each client must give informed consent confirmed in writing

State Farm Mutual Automobile Insurance Co. v. K.A.W.: Lawyer represented husband, wife, and daughter in car accident. Later revealed that husband had negligence, he is no longer represented by lawyer. Then wife & daughter add husband to their suit as D, and same lawyer represents them, but Husband had waived his right to not have same lawyer represent them.

· Court said waiver did NOT CURE lawyer duty of confidentiality/conflict.

· Lawyer would be using information found/disclosed during their representation of the husband

*risky proposition to try to cure conflict by consent, bc some court along the way may find it not sufficient
*cure=not automatic
Conflicts: Concurrent and Former Clients

1. May not sue current clients even in unrelated matter (MR 1.7a)

2. May represent multiple parties in a lawsuit as long as all can be represented effectively & all consent

3. Atty. representing multiple parties shall not participate in an aggregate settlement or guilty plea unless each party consents in writing after being informed of ALL the agreements. (MR 1.8 and CR 3-310(D))


( prevents attorney from getting favorable outcome of one party at the expense of the others

4. Lawyer may act as neutral third party, but CAN’T side with one party against the others.

--

Exceptions: even if potential concurrent conflict of interest exists, a lawyer can still represent a client if: 

(1) reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client [The so-called “plus” requirement];

(2) The representation is not prohibited by law;

(3) No assertion of a claim by 1 client vs. another in the same litigation (directly adverse);

(4) Each affected client gives informed consent, confirmed in writing.

Consequences of Conflicts:

· Technically must withdraw from 1, but most likely will be disqualified from the other. In the event that atty. is not disqualified, can’t use information from former client that withdrew from to his disadvantage.  

Prospective Clients: MR/CRPC 1.18
· MR. 1.18(d): When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:

(1) (CONSENT) Both the affected client & prospective client have given informed consent, confirmed in writing; or

(2) (SCREENING) The lawyer who received the information (a) took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and (b) The disqualified lawyer is timely screened from any participation in the matter, and (c) is apportioned no part of the fee therefrom; and (ii) Written notice is promptly given to the prospective client.
- MR 1.0: “Screened” denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law.

C. Former Client Conflicts

Potential Recurring Conflict Situations with Former Clients:

· When a lawyer wants to sue, or otherwise take a position adverse to, a former client.

· Private attorney migration from firm A to firm B, where firm B represents parties adverse to former client of attorney.

· Government lawyer movement to private practice where private firm’s client has business with lawyer’s agency.

· Judges, law clerk, arbitrator, mediator and other third-party neutral movement to private practice where private firm has ongoing business with which the judge, law clerk, etc. were involved.

· Conflicts stemming from representation of former clients in criminal matters.   

Former Client Conflicts (MR 1.9)

· MR 1.9(a): shall not represent a client whose interests are materially adverse to a former client in the same or a substantially related matter unless the former client gives informed consent confirmed in writing (therefore, this is curable)

· MR 1.9(b): shall not knowingly represent a person in the same or substantially related matter in which a firm with which the lawyer formerly associated had previously represented a client

( Where the former client's interests are materially adverse to the person; and

( Lawyer acquired confidential information about the former client that is material to the 
matter

· Depends on lawyer's relationship to and actual involvement in that prior case (take size of firm into account)

( Unless former client provides informed consent confirmed in writing.

· Courts will assume that you are in possession of confidential information based on past representation even if no direct conflict (arises when new client wants to sue former client)

· MR 1.9(c): a lawyer who has formerly represented a client in a matter of whose present or former firm has formerly represented a client in a matter shall not

( Use information relating to the representation to the disadvantage of former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; OR

( Reveal information relating to the representation except as Rules would permit or require with respect to a client

(Unless the former client provides informed consent confirmed in writing (comment 9)

· Note: MR 1.9 Comment 2 - to understand definition of "substantially-related matter": When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests in that transaction clearly is prohibited. (very fact-intensive inquiry)

· CA Rules have no explicit substantial relationship test, but the courts have adopted it this test for disqualification motions, so although state bar doesn’t use it for discipline if issue is brought to court in order to disqualify, the court will similarly look for substantial relationship. 

· 1. Has the lawyer, subject to the disqualification motion, had a direct relationship with the former client, i.e., was the lawyer personally involved in providing legal services to the former client; and, if so: 
· 2. Are the matters substantially related, i.e., whether information material to the evaluation, prosecution, settlement, or accomplishment of the former representation is also material to the evaluation, prosecution, settlement, or accomplishment of the current representation given its factual and legal issues.
· Note: MR 1.9 Comment 3 - Matters are “substantially related” for purposes of this rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would have normally been obtained in the prior representation would materially advance the client’s position in the subsequent matter (cannot represent a new client against a former client in the same case or substantially-related matters)

· In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation.
· MR 1.9 [Comment 3]: Information that has been disclosed to the public or to other parties adverse to the former client will not be disqualifying. 
· CR 3-310(B)(3): A member shall not accept or continue representation of a client w/o providing written disclosure to the client where the member has or had a legal, business, financial, professional, or personal relationship w/ another person or entity, the member knows or reasonably should know would be affected substantially by resolution of the matter.  (No need for consent, only written disclosure

( This mainly is used in personal relationships between client and lawyer, so if have had a professional relationship with X (former), cannot represent Y (present) if you know that your prior relationship with X (former) is going to affect your case with Y (present)/ Reason this rule isn’t as big of a deal is that all you need to do is provide written disclosure, not even that you need informed consent, so if you tell X that you’ve represented Y, you’ve cured this kind of conflict, but if you don’t, it’s still a conflict under CA. More of precautionary measure that I have a relationship with someone who will be affected (good/bad) by your outcome.

· Migratory Attorneys: MR & CA rules the same – A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer was formerly associated had previously represented a client: (1) whose interests are materially adverse to that person; and (2) about whom the lawyer acquired confidential information that is material to the matter; (3) unless the client gives informed consent confirmed in writing.
( Can’t take on a new client (at new firm) if you represented an old client at former firm and obtained information from old client that’s material to this new client’s matter (and the old client is adverse to new client at the new firm), unless old client from former firm consents in writing.
HYPO: “A” was driving.  “B” and “C” were passengers in A’s car, which was involved in a car crash with “D’s” car, which was coming the other way.  All 3 want you to represent them vs. “D.”   Can you do it?

(Under CA rules, must tell them can only represent you all as long as A wasn’t doing anything that might show they were negligent, if not the case and A was maybe drinking or under the influence, then A should go and I can represent B and C, but cannot represent A.

( MR says can’t represent someone who has interests materially adverse to a prospective client in the same or substantially related matter, if you received such information from a prospective client that could be harmful (this all sounds like CA rule), except as provided by paragraph (d). 
( In CA if attorney hears A was drinking, the firm or attorney cannot represent A, B or C, absent a pre-conflict waiver. In MR state, firm can still represent A as long as the attorney who heard the information that he was drinking (i.e. info that would make A adverse to the other parties) is screened from that case.

Migratory Government Lawyers – MR 1.11 puts restrictions on cases he can work on; the info he can use in cases he can work on; and the ability to negotiate the terms of his employment. Also, need to screen from ongoing cases with govt. where cannot personally work on. CA doesn’t have direct equivalent but same under 3-300(E).

· MR 1.11(a) – When Can’t Represent: A lawyer who has formerly served as a public officer or employee of the government:

· (1) Is subject to Rule 1.9(c) [can’t use confidential information in same case to harm former client [State Dept.] that was learned while representing that client]; and
· (2) Shall not otherwise represent a client [Libya] in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.

· MR 1.11(b) – Screening: When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

· (1) The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and

· (2) Written notice is promptly given to the appropriate governmental agency to enable it to ascertain compliance with the provisions of this rule. 

· MR 1.11(c) – Can’t Use “Confidential” Information: A lawyer having information the lawyer knows is confidential information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee may not represent a private client whose interests are adverse to that person.

· Catchall in case (a) didn’t cover something – (c) just means attorney can’t use any confidential information he learned while working for the government. 
· MR 1.11(d)(2) – Restriction on Negotiation for Employment: A lawyer currently serving as a public officer or employee shall not: 

· Negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially.

· Cannot negotiate for private employment with any person who’s a party or is a lawyer in a matter in which the lawyer is participating substantially. If you are a government employee, to join a new firm, need to quit first, and then negotiate for employment, but cannot do it while still employed by the government. 
**CA rules don’t have a specific rule governing government employees, but covered under 3-300(E), & same as the MR. 
Restrictions on Judges, MR 1.12 – Judges (Mediators, Arbitrators) and Law Clerks – Restrictions on Employment:

(a) Can’t represent a party if you (or judge) “participated personally and substantially” in matter;

(b) A lawyer shall not negotiate for employment with any person who is involved or as a lawyer for a party in a matter in which the lawyer is participating. A lawyer serving as a law clerk may negotiate for employment but only after the lawyer has notified the judge or other adjudicative officer.

**CA no direct equivalent. Covered under 3-300(E).

(c) If a lawyer is disqualified by paragraph (a), firm cannot knowingly undertake or continue representation unless:

(1) The disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee; and

(2) Written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with this rule.

HYPO: You are the only law clerk to Judge X at the Federal courthouse.  The law firm of Gibson, O’Melveny & Latham, LLP has an active case before Judge X.  It is at the end of your clerkship and you would like to interview and, if given an offer, join Gibson, O’Melveny & Latham, LLP.

· Can you? Must notify the judge before interviewing – don’t have to quit first before negotiating like judges or government attorneys. 

· Can your judge? Judge must quit first, then negotiate. 

D. Attorney Client Conflicts

1. Business Transactions: 

- MR 1.8: are generally prohibited unless:

(1) the transaction and terms are fair & reasonable to the client & fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client,

(2) the client is advised in writing of the desirability of seeking & given reasonable opportunity to seek advice of independent legal counsel, and 

(3) client gives informed consent in writing to the essential terms in the transaction and atty’s role in transaction including whether the lawyer is representing the client in the transaction. 

( The rule does not apply to ordinary fee agreements between client and lawyer, which are governed by Rule 1.5, although its requirements must be met when the lawyer accepts an interest in the client’s business or other nonmonetary property as payment for all or part of the fee.

( Whenever a lawyer and client does business together, conflict of interest antenna should go up because worry is that in a business deal with a client, the worry is that the lawyer is acting in the best interest of themselves and not the best interest of their client or corporation that they formed.

-  CRPC 3-300: A member shall not enter into a business transaction with a client; or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client unless each of the following has been satisfied:

(1) The transaction or acquisition is fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which should reasonably have been understood by the client; and

(2) The client is advised in writing that the client may seek the advice of an independent lawyer of the client’s choice and is given a reasonable opportunity to do so; and
(3) The client thereafter consents in writing. 

( Rule is not intended to apply to retention agreements, essentially same rule as MR 1.8(a). 

2. Use of Information for Attorney or Third Party’s Benefit:

- MR 1.8(b): A lawyer shall not use information relating to the representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules. 


( MR 1.8 [Comment 5]: Paragraph (b) applies when the information is used to benefit either the lawyer or a third person. For example, if a lawyer learns a client intends to purchase and develop several parcels of land, the lawyer may not use that information to purchase one of the parcels in competition with the client or to recommend that another client make such a purchase.

3. Gifts:

- MR 1.8(c): A lawyer shall not solicit any substantial gift from a client, including a testamentary gift. [Also can’t prepare will giving the lawyer or relation a substantial gift unless lawyer or family member is related to the client]. 

( MR 1.6 [Comment 6]: A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted (socially normal gift). If a client offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although such gift may be voidable by the client under the doctrine of undue influence, which treats client gifts as presumptively fraudulent. More substantial gift is, more likely it will cause undue influence. 

- CRPC 4-400: A lawyer shall not induce a client to make a substantial gift, including a testamentary gift, to the member or the member’s parent, child, sibling, or spouse, except where the client is related to the lawyer.

4. Literary Rights: 

- MR 1.8(d): A lawyer can’t acquire literary/media rights related to representation of client (lawsuit) until completion of entire case (after appeals exhausted)

( Doesn’t prohibit attorney from obtaining these types or rights for transactional situation: So if you help negotiate the sale of a book, can be paid by % of sale.  

- However, California permits, if informed consent.   

5. Financial Assistance:

- MR 1.8(e): Lawyer can’t provide financial assistance to client for anything except for advanced court costs and expenses or if representing an indigent client don’t need repayment costs/expenses.

- CA is looser than MR where you can provide loan subject to 4-210.

( CRPC 4-210(A)(2) – Financial Assistance to Clients: A member shall not directly or indirectly pay or agree to pay the personal or business expenses of a prospective or existing client, except that this rule shall not prohibit a member: 

· (b) After employment, from lending money to the client upon the client’s promise in writing to repay the loan.

· [Must satisfy 3-300 rules on doing business with client – fair terms, reasonable understandable, disclosed to client].

- HYPO: Client asked for lawyer to lend her money because she cannot live without more money and would have to settle the case. Can lawyer lend client money?

· No under MR. 

· Under CA, can’t be before representation started, but if client asks after, then OK if client promises in writing to repay loan.

6. 3rd Party Payment:

- MR 1.8(f): Generally not allowed, unless: (1) client gives informed consent, (2) no interference with lawyer’s independence of professional judgment or with client/lawyer relationship, (3) information relating to representation of client is protected based on confidentiality. 

7. Aggregate Settlements:

- MR 1.8(g): A lawyer can’t participate in aggregate settlement/plea agreement without informed consent of all clients and the lawyer must disclose the nature of all the offers/pleas involved and participation of each person. 

8. Limiting Liability/ Settling Malpractice Claims:

- MR 1.8(h): Client can’t waive right to sue for malpractice (for lower fee) unless independently represented in signing the waiver AND can’t settle malpractice suit unless advise client to seek independent counsel before agreeing to any malpractice settlement &give reasonable opportunity to do so

- California has same rule and provides cause for discipline if attorney tries to settle on basis that professional misconduct won’t be reported to the bar. Need to tell bar.

9. Proprietary Interests in Litigation:

- MR 1.8(i):  Attorney can’t acquire proprietary interest in the COA or subject matter of litigation, except


(1) acquire a lien authorized by law to secure fees/expenses, or


(2) contract with client for reasonable contingent fee in civil case

10. Sexual Relationships ***NOT IMPUTED TO ENTIRE FIRM***

- MR 1.8(j): Not have sexual relationship, unless consensual sexual relationship existed BEFORE lawyer client relationship started

- CA 3-120: Lawyer shall not require/demand sexual relations incident to or as a condition to any prof. relationship; employ coercion, intimidation or undue influence into sexual relations with a client, or continue representation of a client with whom attorney has sexual relations if such sexual relations cause the member to perform legal services incompetently. 

( RULE DOESN’T APPLY TO SPOUSES 

- CRPC 3-320: A member shall not represent a client in a matter in which another party’s lawyer is: a spouse, parent, child or sibling of the member, lives with the member, is a client of the member, or has an intimate personal relationship with the member, unless the member informs the client in writing of the relationship.

· HYPO: Brain’s client sued one of his wife’s clients? What would have to happen under CA rules? 

· Must disclose Brain’s client that his wife represents the opponent, but don’t need to be screened or anything.

Imputation and Screening Procedures

· Situations in which a firm can represent a client when an individual lawyer cannot (Allowable Screening):
· Prospective Client.  MR 1.18

· Government lawyers.  MR 1.11

· Judges, law clerks, mediators, arbitrators or other third-party neutrals.  MR 1.12

· Migratory lawyers MR 1.10

· California for migratory lawyers after Kirk; and government lawyers

Imputed Conflicts (MR/CRPC 1.10(b))

· When lawyer terminates affiliation with firm, that firm is not prohibited from representing a person with adverse interests to a client of the departed lawyers unless:

· matter the same or substantially related (see if goes to a material aspect) AND

· remaining lawyers have information protected by 1.6 or 1.9(c)

· MR/CRPC 1.10(c): imputed conflict can be cured by informed consent from each affected client (1.7(b))
Imputed Conflicts (MR 1.10)

· If one lawyer in a firm is prohibited from representing a client under 1.8.1 to 1.8.9, all the lawyers in the firm are unless:

· Prohibition based on a personal interest of disqualified lawyer and others in firm can handle without "significant risk of materially limiting representation"

· Can be cured by informed written consent (MR 1.7(b))

· A 1.9(a) or (b) prohibition that arises from disqualified lawyer works at prior firm can be cured by screening procedure (1.10(a)(2)(i-iii)

· No client consent required BUT written disclosure of screening and ongoing compliance reports provide to client

· MR 1.8 addresses 10 specific personal types of conflicts of interest that are imputed- business transactions with client, gifts from clients, literary rights, financial assistance, third person paying for lawyer’s service, use of info related to representation (to advantage of attorney or 3rd person), aggregate settlements, limiting liability & settling malpractice claims, acquiring proprietary interests in litigation (DOES NOT INCLUDE CLIENT/LAWYER SEXUAL RELATION)
Imputed Conflicts in CA – No CRPC directly

· 6068(e) & CRPC 1-120 - provides basis for an imputed disqualification

· Vicarious disqualification is the general rule

· Courts presume knowledge is imputed to all members of a tainted attorney's law firm

· But presumption is rebuttable and can be refuted by evidence that ethical screening will effectively prevent sharing of confidences in a particular case

· Ethical screening requirements laid out in Kirk case (see next page under CA screening)

· Written Disclosure Required under CRPC 3-310(B) 

***For these, only need disclosure and not written consent. If client doesn't approve, they can terminate attorney-client relationship***

1. Lawyer has a legal, business, financial, professional, or personal relationship with a party or witness in the same matter

2. Lawyer knows or reasonably should know that:

( She previously had a legal business, financial, professional, or personal relationship with a party or witness in the same matter AND

( That relationship would substantially affect her representation

3. Lawyer has or had a legal, business, financial, professional, or personal relationship with another person or entity the lawyer knows or reasonably should know would be affected substantially by resolution of the matter.

4. Lawyer has or had a legal, business financial, or professional interest in the subject matter of rep.

· Informed Written Consent Required under CRPC 3-310(A) [For CA imputed conflict, this is not required]

1. Lawyer has multiple clients in a matter with actual or potentially conflicting interests (CRPC 3-31-(c)(1)(2))

2. Lawyer represents clients in different maters where the clients' interests are directly adverse (CRPC 3-310(C)(3))

3. Lawyer representing 2 or more clients enters into an aggregate settlement of the claims of or against the clients (CRPC 3-310(D))

( Informed Written Consent in CA: "informed written consent" means that each client or former client involved in the conflict must agree in writing to the representation following written disclosure (CRPC 3-310(A)(2))

SCREENING under MR [alternative to disqualification imputed to entire firm]

( Screening is timely imposed where disqualified lawyer is screened & apportioned no part of the fee;

( Former client is notified; and

( Certification of compliance is provided

SCREENING under CA

( Elements of an ethical screen (Kirk case)

(1) Physical geographic and departmental separation of attorneys - isolation

( harder to separate electronic files than paper files

(2) Prohibitions against and sanctions for discussing confidential matters

(3) Established rules and procedures preventing access to confidential information and files

(4) Procedures preventing disqualified attorney from sharing in profits from representation

(5) Written notice to affected former client of screened lawyer

**Not mention in case law, but can also give affected former client periodic updates. 

Issues with Non-Lawyers & Paralegals

( Even though these people aren’t bound by ethical rules, lawyer is their direct supervisor and is held to these rules so if lawyer is bound, paralegal is bound by extension. 

( So if you hire staff that has information on case that would be helpful, need to screen from matter regardless. 

Candor
· MRs

· 3.3 (Candor to Tribunal)

· 3.5 (Impartiality of Tribunal)

· 3.6 (Trial Publicity)

· 4.1, 4.2, 4.3 (Communications with 3rd parties)

· 7.1 (Communications concerning a lawyer’s services)

· 8.1 (Bar Admission)

· 8.4 (Misconduct)

· CA (CRPC)
· 3.3 (candor to tribunal)

· 3.5 (Contact with judges, officials, employees and jurors)

· 3.6 (Trial publicity)

· 4.1, 4.2, 4.3 (Communications with 3rd parties)

· 7.1 (communications concerning a lawyer’s services)

· 8.1 (false statements in bar admission)

· 8.4 (misconduct) 

· B&P 6068(d) (use only means consistent with the truth) & 6106 (general prohibition against fraud or criminal activities- lying generally)

Hypo: your opposing counsel didn’t bring to judges opinion a case that would really help your opposing counsel. When do you have an ethical duty to tell the judge what the plaintiff didn’t? 

· under 3.3 (candor to tribunal), required to report when it is controlling authority and it deals with the issue at hand
· not required to tell when it is a persuasive authority
· not required to tell when not related to topic at hand/wouldn’t apply
If you knew about a witness that would support the opposing party’s case as opposed to a case:

· no duty to tell. Do not need to build opposing party’s case/find witnesses, but do have a duty to make sure the judge is applying the right law

Duty to Disclose Adverse Law

· MR 3.3(a)(2)

· Must disclose “legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel.”

· CRPC 3.3(a)(2)

· Same as MR but added “knowingly misquote to tribunal language of book, statute, decision or other authority”

No Duty to Disclose Adverse Facts

· MR/CRPC 3.3, 3.4, and 4.1 specify certain thigs you must not do

· destroy, suppress, falsify, obstruct parties access to evidence; pay percipient witness for testimony, advise witness to hide or leave jdx of the tribunal, falsely state material fact or omit fact required to make a factual statement true.

· but none of the rules require you to volunteer harmful facts when you are in an adversarial context

· see MR 3.3 (Comment 14), MR/CRPC 4.1 (Comment 1), & 

· MR 3.4 (Comment 1)

· Note, however, that you may have duties under FRCP 26 or other rules that require disclosure

· Exception: Ex parte proceedings (where adversary is not present when one side speaks to the judge)

· MR 3.3(d) & comment 14; CRPC 3.3(d) & comment 7

*if court asks you to disclose info to the court that is prohibited by your duty of confidentiality to your client, you must tell that court this and not disclose the information
Fact or Not Fact

· Ethical violation to misstate a material fact

· “My client would never agree to a settlement offer of more than $200,000.”

· Even if the client is willing to settle for up to $600,000, this is more of an opinion than a fact. 

· “My client has insurance coverage capped at $200,000 and that is the most he can settle for.”

· This is a fact and would be misrepresentation if the client has insurance coverage up to $1miliion to cover claim

Duty of Candor in Negotiations

4.1: In the course of representing a client a lawyer shall not knowingly:

a) make a false statement of material fact or law to a third person OR

b) fail to disclose a material fact when disclosure is necessary to avoid assisting in a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6

Threats to Gain Advantage (CA specific)

· CRPC 3.10: Prohibited to threaten criminal, administrative, or disciplinary charges to obtain advantage in a civil proceeding

· OK to threaten to file civil suit in pre-lawsuit settlement discussions
· OK to threaten to seek contempt of court to get other side to comply with a court order

· OK to threaten to file criminal, disciplinary or administrative charges I the unlawful conduct does not stop
· MR has no comparable rule but general prohibition against embarrassment and undue burden (4.4(a))

Candor: Sworn Testimony

· MR/CRPC 3.3 Cmt. 1: Rule applies not only to trial but to matters under the tribunal’s adjudicative authority such as a deposition or written declarations
· MR/CRPC 3.3(a)(3) Must refuse to offer testimony before it is given if lawyer knows it is false; may offer testimony if lawyers only reasonably believes it is false
· MR/CRPC 3.3(a)(3)(b) & cmt. 10/11 & CRPC 3.3(b) & cmt. 5: If the lawyer knows of the falsity after testimony given, the lawyer shall take “remedial measures”
· Counsel client to correct testimony

· CRPC: Take steps consistent with the rules and State Bar Act that reasonable lawyer would consistent with duty of candor to court; must protect confidences under 1.6 & B&P 6068(e).
· MR: Disclose to judge, even if breach of 1.6 (client confidences); prohibited in CA

· Attempt to withdraw (MR/CRPC 1.16(a))

Handling False Testimony by a Criminal Defendant

· In criminal trials, defendants have a constitutional right to testify. Even if you know testimony is false, you cannot keep D from testifying bc of 6th amendment right. 
· you could continue on with case, present closing argument without reference to any of the falsities in the testimony

· must make reasonable efforts to discourage client from providing testimony

· If your efforts to dissuade do not work, then you must inform client (1) you refuse to offer testimony and (2) seek permission from the court to withdraw

· If client insists, and lawyer is not allowed to withdraw, lawyer may offer testimony in “narrative” form:

*Duty to correct perjury goes until Final Judgement: i.e. final order has been made and no appeals can be filed

Civil Discovery

· MR 3.4(a): don’t obstruct access to evidence
· MR 3.4(d): don’t make frivolous or burdensome discovery requests
· MR 3.2: make reasonable efforts to expedite litigation/comply with discovery
· CRPC 3.1: don’t take position in litigation w/o probable cause and for purpose of harassing a person
· CRPC 3.4(a),(b): don’t suppress, obstruct, destroy evidence
· CRPC 3.2: prohibits employing means that have no substantial purpose but to delay litigation
Witnesses

· coaching of witnesses is prohibited

· MR. 3.4(b): Lawyer shall not assist another person to testify falsely

· advise or cause a witness to leave Jdx to avoid testifying for a case

· CRPC 3.4(e)

· Prohibitions regarding contact with current employees of a represented company

· MR 4.2, cmt. 7

· CRPC 4.2(b)(1)(2), (d)(1)

· consults regularly with Co. lawyer re:matter

· authority to obligate Co. in matter

· act or omission may be imputed to Co. to attach civil or criminal liability

Dealing with Jurors (MR)

· MR 3.5: Applies to “Lawyers” – connected to the case or not
· MR 3.5(a): Shall not seek to influence juror/prospective juror
· MR 3.5(b): shall not communicate ex-parte during proceeding

· MR 3.5(c): Shall not communicate after discharge if:

· prohibited by law or court order

· juror doesn’t’ want to communicate w/lawyer

· communication involves coercion, misrepresentation, duress or harassment

Dealing with Jurors (CRPC)

· 3.5(d)(e): Lawyer connected to case: no communication with persons lawyer knows are jurors or members of venire before or during trial
· CRPC 3.5(f): Lawyer not connected to case: no communication with person a lawyer l=knows is juror about case during trial
· 3.5(g): After juror discharged, no direct or indirect communication with juror if:

· prohibited by law or court order

· juror made known to lawyer he/she did not want to talk

· intended to harass, coerce, misrepresent, or embarrass or influence actions of juror in future case

· 3.5(h): No out of court investigations of jurors or venire in manner intended to influence person’s state of mind in connection to present or future jury service

· 3.5(i): Applies to communications and investigations of the families of jurors and members of the venire

· 3.5(j): Duty to reveal to the court improper jury conduct or improper conduct toward juror or venire

