ETHICAL LAWYERING OUTLINE SPRING 2019

· Course Overview
· Final Exam: 60% of your grade, Ethics only, Closed book, 3 hours, Multiple choice -----50-60 questions (Like the MPRE). 
· Know MR and CA rules/B&P code and the key differences. Know the MR “comments”
- Know CA rules comments, too
· Know the other “rules” we’ll discuss (evidence & procedure codes, court rules, court sanctions, ABA opinions, common law, etc.)
· PROFESSORS FAVOTIRE RULE IS MR 2.1

· In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation.

1) Morality, Rules, Ethics

a) 1.2 Atty Role:

i) (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify. 

ii) (b) A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the client's political, economic, social or moral views or activities.

iii) (c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.

iv)  (d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

(1) Re: Authority

(a) Comment 1: Client has ultimate authority to determine purpose of representation. 

(b) Comment 2: Lawyer and client can disagree about means used to accomplish client’s objectives. Clients will normally defer to lawyer re technical, legal and tactical matters; Lawyer defers to client re expense, concern for 3rd parties affected. Lawyer should consult with client to seek acceptable resolution of disagreements. If fundamental disagreement and can’t resolve, may withdraw. 

(c) Comment 3: At the outset of a representation, the client may authorize the lawyer to take specific action on the client's behalf without further consultation. Absent a material change in circumstances and subject to Rule 1.4, a lawyer may rely on such an advance authorization. The client may, however, revoke such authority at any time.
(d) Comment 4: In a case in which the client appears to be suffering diminished capacity, the lawyer's duty to abide by the client's decisions is to be guided by reference to 1.14.
(2) Re: Limiting the Scope of Representation

(a) Comment 6:  May be limited by agreement with the client or by the terms under which the lawyer's services are made available to the client. A limited representation may be appropriate because the client has limited objectives for the representation. In addition, the terms upon which representation is undertaken may exclude specific means that might otherwise be used to accomplish the client's objectives. Such limitations may exclude actions that the client thinks are too costly or that the lawyer regards as repugnant.
(b) Comment 7: Although an agreement for limited representation does not exempt lawyer from duty to provide competent representation, the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for representation. NOTE that quick and dirty advice can be OKAY but must satisfy competence requirements. 

(3) Jones v Barnes (Criminal): An attorney assigned to represent a criminal defendant on appeal is under no duty to raise every non-frivolous issue. Criminal defendant lost on a few issues. Sues that his attorney didn’t raise every possible issue. Court says that this is not ineffective assistance of legal council, however as the trained lawyer will know better what is a reasonable claim to make. 

(a) Special defense ethics code for criminal lawyers: The ABA says that strategic and tactical discsions about the trial are the defense counsels to make. 

(4) Lawyer fails to consult with client about appeal?  Ineffective assistance of counsel? Possibly.  Likely no because of the Strickland ruling (To establish the ineffective assistance of counsel, a convicted defendant must show that his counsel’s performance was deficient because the lawyer did not act as a reasonably competent attorney, and that he was prejudiced by the deficiency because there is a reasonable probability that, but for his attorney’s unprofessional errors, the result of the proceeding would have been different.). IN some cases, it would be important to discuss an appeal. But usually, need to have some interest from the client. 

(5) Distilled on who make what decision? 

(a) Decisions by client (MR 1.2)

(i) Settlement offer

(ii) Plea in criminal case

(iii) Waiver of jury trial 

(iv) Whether to testify in criminal case

(v) Whether to appeal

(b) Decisions for the lawyer

(i) Procedure

(ii) Tactics

(iii) Strategy

(iv) type of suit

(v) choice of court

(vi) time extensions

(vii) scope of discovery
b) 1.4 Communication
i) (a) A lawyer shall: (1) promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules; (2) reasonably consult with the client about the means by which the client's objectives are to be accomplished; (3) keep the client reasonably informed about the status of the matter; (4) promptly comply with reasonable requests for information; and (5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law. 
ii) (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.
(1) See Moores v. Greenberg (Civil Cases): A lawyer has a duty to keep the client reasonably informed on the status of the client’s case, including submitting reasonable offers of settlement to the client for consideration. Longshoreman was taking a workplace injury to trail. Received settlement offers, lawyer didn’t share them. Lost at trial. Lawyer had a duty to show them. 

(2) Analgous laws in CA under CRPC 1.2(a), 1.4.1 and B&P 6103.5.
(3) Does the lawyer have to sit back and watch a client accept an unreasonably low settlement offer? Can council that this is too low. 
c) 1.6 Confidentiality [Look at Index in Hayden]
i) Confidentiality:  In CA, an attorney may disclose confidential info to prevent a criminal act an attorney reasonably believes is likely to result in death or substantial bodily harm, but has a counseling obligation to the client if reasonable to do so. Under MR, lawyers may disclose info (not necessarily criminal—see comment [6]) to prevent reasonably certain death or substantial bodily harm and to stop or cure fraud where lawyer’s services were used.  MR. 1.6. (b). CRPC 1.6 (b). B&P 6068 (b)(1&2).  Also see DZ confidentiality chart after the MR index.  HAY 249-251.
ii) (a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).
iii) (b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
(1) (1) to prevent reasonably certain death or substantial bodily harm;

(2) (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;
(3) (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;

(4) (4) to secure legal advice about the lawyer's compliance with these Rules;

(5) (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client;

(6) (6) to comply with other law or a court order; or

(7) (7) to detect and resolve conflicts of interest arising from the lawyer's change of employment or from changes in the composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client.

iv)  (c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the representation of a client. Client-Lawyer Relationship

(1) Comment
(a) A lawyer's use of a hypothetical to discuss issues relating to the representation is permissible so long as there is no reasonable likelihood that the listener will be able to ascertain the identity of the client or the situation involved.
(b) Lawyers in a firm may, in the course of the firm's practice, disclose to each other information relating to a client of the firm, unless the client has instructed that particular information be confined to specified lawyers.
(c) Although paragraph (b)(2) does not require the lawyer to reveal the client's misconduct, the lawyer may not counsel or assist the client in conduct the lawyer knows is criminal or fraudulent. See Rule 1.2(d). See also Rule 1.16 with respect to the lawyer's obligation or right to withdraw from the representation of the client in such circumstances, and Rule 1.13(c), which permits the lawyer, where the client is an organization, to reveal information relating to the representation in limited circumstances.
(d) In (b)(3)In such situations, the lawyer may disclose information relating to the representation to the extent necessary to enable the affected persons to prevent or mitigate reasonably certain losses or to attempt to recoup their losses. Paragraph (b)(3) does not apply when a person who has committed a crime or fraud thereafter employs a lawyer for representation concerning that offense.
(e) Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or other misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer reasonably believes necessary to establish a defense.
(f) Other law may require that a lawyer disclose information about a client. Whether such a law supersedes Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure of information relating to the representation appears to be required by other law, the lawyer must discuss the matter with the client to the extent required by Rule 1.4. If, however, the other law supersedes this Rule and requires disclosure, paragraph (b)(6) permits the lawyer to make such disclosures as are necessary to comply with the law.
(g) [14] Any information disclosed pursuant to paragraph (b)(7) may be used or further disclosed only to the extent necessary to detect and resolve conflicts of interest. Paragraph (b)(7) does not restrict the use of information acquired by means independent of any disclosure pursuant to paragraph (b)(7). Paragraph (b)(7) also does not affect the disclosure of information within a law firm when the disclosure is otherwise authorized, see Comment [5], such as when a lawyer in a firm discloses information to another lawyer in the same firm to detect and resolve conflicts of interest that could arise in connection with undertaking a new representation.
(h) [15] A lawyer may be ordered to reveal information relating to the representation of a client by a court or by another tribunal or governmental entity claiming authority pursuant to other law to compel the disclosure. Absent informed consent of the client to do otherwise, the lawyer should assert on behalf of the client all nonfrivolous claims that the order is not authorized by other law or that the information sought is protected against disclosure by the attorney-client privilege or other applicable law. In the event of an adverse ruling, the lawyer must consult with the client about the possibility of appeal to the extent required by Rule 1.4. Unless review is sought, however, paragraph (b)(6) permits the lawyer to comply with the court's order.
(i) [16] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is necessary to accomplish one of the purposes specified. Where practicable, the lawyer should first seek to persuade the client to take suitable action to obviate the need for disclosure. In any case, a disclosure adverse to the client's interest should be no greater than the lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made in connection with a judicial proceeding, the disclosure should be made in a manner that limits access to the information to the tribunal or other persons having a need to know it and appropriate protective orders or other arrangements should be sought by the lawyer to the fullest extent practicable.
(j) [17] Paragraph (b) permits but does not require the disclosure of information relating to a client's representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(6). In exercising the discretion conferred by this Rule, the lawyer may consider such factors as the nature of the lawyer's relationship with the client and with those who might be injured by the client, the lawyer's own involvement in the transaction and factors that may extenuate the conduct in question. A lawyer's decision not to disclose as permitted by paragraph (b) does not violate this Rule. Disclosure may be required, however, by other Rules. Some Rules require disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances regardless of whether such disclosure is permitted by this Rule. See Rule 3.3(c).
(k) [18] Paragraph (c) requires a lawyer to act competently to safeguard information relating to the representation of a client against unauthorized access by third parties and against inadvertent or unauthorized disclosure by the lawyer or other persons who are participating in the representation of the client or who are subject to the lawyer's supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized access to, or the inadvertent or unauthorized disclosure of, information relating to the representation of a client does not constitute a violation of paragraph (c) if the lawyer has made reasonable efforts to prevent the access or disclosure. 
(l) [19] When transmitting a communication that includes information relating to the representation of a client, the lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended recipients. This duty, however, does not require that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy. 
(m)  [20] The duty of confidentiality continues after the client-lawyer relationship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such information to the disadvantage of the former client.
d) 3.1 Good Faith

i) A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.

e) 3.3 Candor to the Judge

i) (a) A lawyer shall not knowingly: 

(1) (1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; 

(2) (2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 

(3) (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false. 

(a) Reasonable* remedial measures under paragraphs (a)(3) and (b) refer to measures that are available under these rules and the State Bar Act, and which a reasonable* lawyer would consider appropriate under the circumstances to comply with the lawyer’s duty of candor to the tribunal.* (See, e.g., rules 1.2.1, 1.4(a)(4), 1.16(a), 8.4; Bus. & Prof. Code, §§ 6068, subd. (d), 6128.) Remedial measures also include explaining to the client the lawyer’s obligations under this rule and, where applicable, the reasons for the lawyer’s decision to seek permission from the tribunal* to withdraw, and remonstrating further with the client to take corrective action that would eliminate the need for the lawyer to withdraw. If the client is an organization, the lawyer should also consider the provisions of rule 1.13. Remedial measures do not include disclosure of client confidential information, which the lawyer is required to protect under Business and Professions Code section 6068, subdivision (e) and rule 1.6. 

ii) (b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. 

iii) (c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6. 

iv) (d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse. 

(1) Comment 6: If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence. If only a portion of a witness's testimony will be false, the lawyer may call the witness to testify but may not elicit or otherwise permit the witness to present the testimony that the lawyer knows is false.

(2) Comment 7:  The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in criminal cases. In some jurisdictions, however, courts have required counsel to present the accused as a witness or to give a narrative statement if the accused so desires, even if counsel knows that the testimony or statement will be false. The obligation of the advocate under the Rules of Professional Conduct is subordinate to such requirements. See also Comment [9].

(3) Comment 8:  The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false. A lawyer's reasonable belief that evidence is false does not preclude its presentation to the trier of fact. A lawyer's knowledge that evidence is false, however, can be inferred from the circumstances. See Rule 1.0(f). 

v) Comment 9:  Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes is false. Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's effectiveness as an advocate. Because of the special protections historically provided criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does not know that the testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor the client's decision to testify. See also Comment [7].

vi) Comment 10: Lawyer may offer evidence as true and then find out it is false OR lawyer may be surprised when his client or witness offers false testimony. If lawyer knows about falsity, he must take reasonable remedial measures!!! Talk to client/witness in private and let them know about lawyer’s duty of candor to tribunal and seek person’s cooperation (have them admit falsity). If that does not work, attn must do more remedial action. If withdrawal not allowed, attn must go to the tribunal, even if that violates client-attn confidentiality. Tribunal then decides what is appropriate – tell trier of fact or mistrial or whatever else.
vii) Death penalty cases?  Requires “extraordinary efforts” to not present fake info. 
viii) IN CALIFORNIA (Comment 9): In addition to this rule, lawyers remain bound by Business and Professions Code sections 6068, subdivision (d) and 6106. 
f) 3.4 Fairness
i) A lawyer shall not:

(1) (a) unlawfully obstruct another party' s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;

(2) (b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;

(3) (c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists;

(4) (d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;

(5) (e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(6) (f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:

(a) (1) the person is a relative or an employee or other agent of a client; and

(b) (2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.

(i) Comment 2 – may permit lawyer to take temporary possession of phys evidence of client crimes for the purpose of conducting a limited examination that will not alter or destroy material characteristics of the evidence (must be careful with evidence, temporarily for examination only; if don’t do this, attn will get nailed for being accessory)

g) 3.8 (g&h) Prosecutor

i)  (g) When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor shall: 

(1) (1) promptly disclose that evidence to an appropriate court or authority, and 

(2) (2) if the conviction was obtained in the prosecutor’s jurisdiction, 

(a) (i) promptly disclose that evidence to the defendant unless a court authorizes delay, and
(ii) undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an offense that the defendant did not commit. 

ii) (h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor shall seek to remedy the conviction. 

(1) Note that procedural justice is required. Exception for prosecution ----less latitude (broader responsibility

(a) State and Model Notes: [7] When a prosecutor knows* of new, credible and material evidence creating a reasonable* likelihood that a person* outside the prosecutor’s jurisdiction was convicted of a crime that the person* did not commit, paragraph (f) requires prompt disclosure to the court or other appropriate authority, such as the chief prosecutor of the jurisdiction where the conviction occurred. If the conviction was obtained in the prosecutor’s jurisdiction, paragraph (f) requires the prosecutor to examine the evidence and undertake further investigation to determine whether the defendant is in fact innocent or make reasonable* efforts to cause another appropriate authority to undertake the necessary investigation, and to promptly disclose the evidence to the court and, absent court authorized delay, to the defendant. Disclosure to a represented defendant must be made through the defendant’s counsel, and, in the case of an unrepresented defendant, would ordinarily be accompanied by a request to a court for the appointment of counsel to assist the defendant in taking such legal measures as may be appropriate. (See rule 4.2.)

(b) State and Model Note [8] Under paragraph (g), once the prosecutor knows* of clear and convincing evidence that the defendant was convicted of an offense that the defendant did not commit, the prosecutor must seek to remedy the conviction. Depending upon the circumstances, steps to remedy the conviction could include disclosure of the evidence to the defendant, requesting that the court appoint counsel for an unrepresented indigent defendant and, where appropriate, notifying the court that the prosecutor has knowledge that the defendant did not commit the offense of which the defendant was convicted. 

(c) State and Model Note [9] A prosecutor’s independent judgment, made in good faith, that the new evidence is not of such nature as to trigger the obligations of paragraphs (f) and (g), though subsequently determined to have been erroneous, does not constitute a violation of this rule. 

h) B&P 6067 Oath
i) Every person on his admission shall take an oath to support the Constitution of the United States and the Constitution of the State of California, and faithfully to discharge the duties of any attorney at law to the best of his knowledge and ability. A certificate of the oath shall be indorsed upon his license
i) B&P 6068 Attorney Duties

i) It is the duty of an attorney to do all of the following:

(1) (a) To support the Constitution and laws of the United States and of this state.

(2) (b) To maintain the respect due to the courts of justice and judicial officers.

(3) (c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense.

(4) (d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.

(5) (e) (1) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.

(6) (2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.

(7) (f) To advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause with which he or she is charged.

(8) (g) Not to encourage either the commencement or the continuance of an action or proceeding from any corrupt motive of passion or interest.

(9) (h) Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed.

(10) (i) To cooperate and participate in any disciplinary investigation or other regulatory or disciplinary proceeding pending against himself or herself. However, this subdivision shall not be construed to deprive an attorney of any privilege guaranteed by the Fifth Amendment to the Constitution of the United States, or any other constitutional or statutory privileges. This subdivision shall not be construed to require an attorney to cooperate with a request that requires him or her to waive any constitutional or statutory privilege or to comply with a request for information or other matters within an unreasonable period of time in light of the time constraints of the attorney’s practice. Any exercise by an attorney of any constitutional or statutory privilege shall not be used against the attorney in a regulatory or disciplinary proceeding against him or her.

(11) (j) To comply with the requirements of Section 6002.1.
(12) (k) To comply with all conditions attached to any disciplinary probation, including a probation imposed with the concurrence of the attorney.

(13) (l) To keep all agreements made in lieu of disciplinary prosecution with the State Bar.

(14) (m) To respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed of significant developments in matters with regard to which the attorney has agreed to provide legal services.

(15) (n) To provide copies to the client of certain documents under time limits and as prescribed in a rule of professional conduct which the board shall adopt.

(16) (o) To report to the State Bar, in writing, within 30 days of the time the attorney has knowledge of any of the following:

(a) (1) The filing of three or more lawsuits in a 12-month period against the attorney for malpractice or other wrongful conduct committed in a professional capacity.

(b) (2) The entry of judgment against the attorney in a civil action for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional capacity.

(c) (3) The imposition of judicial sanctions against the attorney, except for sanctions for failure to make discovery or monetary sanctions of less than one thousand dollars ($1,000).

(d) (4) The bringing of an indictment or information charging a felony against the attorney.

(e) (5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or no contest, of a felony, or a misdemeanor committed in the course of the practice of law, or in a manner in which a client of the attorney was the victim, or a necessary element of which, as determined by the statutory or common law definition of the misdemeanor, involves improper conduct of an attorney, including dishonesty or other moral turpitude, or an attempt or a conspiracy or solicitation of another to commit a felony or a misdemeanor of that type.

(f) (6) The imposition of discipline against the attorney by a professional or occupational disciplinary agency or licensing board, whether in California or elsewhere.

(g) (7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly incompetent representation, or willful misrepresentation by an attorney.

(h) (8) As used in this subdivision, “against the attorney” includes claims and proceedings against any firm of attorneys for the practice of law in which the attorney was a partner at the time of the conduct complained of and any law corporation in which the attorney was a shareholder at the time of the conduct complained of unless the matter has to the attorney’s knowledge already been reported by the law firm or corporation.

(i) (9) The State Bar may develop a prescribed form for the making of reports required by this section, usage of which it may require by rule or regulation.

(j) (10) This subdivision is only intended to provide that the failure to report as required herein may serve as a basis of discipline.

2) Professionalism

a) History

i) Origin of the ABA organization?
(1) 1878 founding by whom? (HAY 52 bottom) White male lawyers. 
(2) 1906 report on the code of ethics (to curb ambulance chasers)
(3) 1908 Canons----moral exhortations
(4) 1970 Model Code
(5) 1983 Model Rule
(6) 2000 Model Rules overhaul
ii) State Bar of California is in charge of enforcing rules
iii) The Bar acts as the administrative arm of the Supreme Court, which has the ultimate power to suspend or disbar attorney
iv) Nature of disciplinary action
(1) Not lawsuits between parties, but an inquest and investigation
(2) Balance the protection of public interest and the attorney’s right to continue to practice---- if he or she is fit to practice
(3) Burden of proof is on bar in disciplinary action.  Attorney can try to rebut.
(4) Discipline is based on all evidence before bar (repeat offender? Cooperative? Apologetic?)
(5) Burden of proof is on attorney when seeking reinstatement
v) Enforcement or Sanctions HAY 57

(1) Disbarment

(2) Suspension

(3) Public reprimand (continue to practice with conditions) 

(4) Private reprimand (not truly private in CA see HAY 57 bottom) – still visible on youe bar pasge.

(5) Probation (continue to practice with conditions) for a period of time.

vi) What misconduct gets you into trouble?

(1) Substance abuse

(2) Not communicating with clients

(3) Co-mingling funds (CTA)

(4) Moral turpitude (dishonesty, conviction)

vii) Other Discipline: 

(1) Lawyers subject to civil suits:  tax, tort, contract, property, 

(2) Criminal prosecution

(3) DQ

viii) Note on Reciprocal Discipline: After notice to one state that a lawyer subject to its jurisdiction has been disciplined by another, that state shall impose the identical discipline unless inappropriate. This prevents an attorney who has been disbarred in one state, from being able to practice in another. 

ix) Ethics Opinions: Designated people within the bar provide ethics opinions that are advisory of the outcomes based on certain facts. These are not law, but are given great deference in court. 

x) Other laws apply to lawyers professional conduct as well: The model rules are not a complete body of law. 

(1) Criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, fitness as a lawyer.

(2) Engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation. MR 8.4

(3) Examples mid HAY 63  child support not paid.  5 DUIs.  Indecent exposure.  167 parking tickets.

xi) Legal Education

(1) 1850 – 2 dozen law schools

(2) 1878 – ABA founded

(3) 1891 – one in five lawyers graduated from law school

(4) 1893---ABA section on legal education

(5) 1900---AALS founded

(6) 1921-1922 –law school standards (only 31 schools of 148 met ABA’s new standards)

(7) Half the states today require lawyers to graduate from ABA schools.  

(8) California?

(a) About 20 ABA-accredited schools

(b) About 20 state-approved schools

(c) About 20 unaccredited schools

b) Bar Exam

i) 8.1 BAR

(1) An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:
(a) (a) knowingly make a false statement of material fact; or
(b) (b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this Rule does not require disclosure of information otherwise protected by Rule 1.6.
(2) COMMENT
(a) [1] The duty imposed by this Rule extends to persons seeking admission to the bar as well as to lawyers. Hence, if a person makes a material false statement in connection with an application for admission, it may be the basis for subsequent disciplinary action if the person is admitted, and in any event may be relevant in a subsequent admission application. Paragraph (b) of this Rule also requires correction of any prior misstatement in the matter that the applicant or lawyer may have made and affirmative clarification of any misunderstanding on the part of the admissions or disciplinary authority of which the person involved becomes aware.
(b) [2] This Rule is subject to the provisions of the Fifth Amendment of the United States Constitution and corresponding provisions of state constitutions. A person relying on such a provision in response to a question, however, should do so openly and not use the right of nondisclosure as a justification for failure to comply with this Rule.
(c) [3] A lawyer representing an applicant for admission to the bar, or representing a lawyer who is the subject of a disciplinary inquiry or proceeding, is governed by the Rules applicable to the client-lawyer relationship, including Rule 1.6 and, in some cases, Rule 3.3.
ii) Good character is extremely important. If you don’t have it, you won’t get in a bar. 

(1) Strange behavior in law school can lead to not getting in the bar. 

(2) Plagiarism could lead to not getting admitted. Need to show remorse. 

(3) Bar exam cheating also could mean not qualification. 

(4) Fabricating news stories (Glass) – Couldn’t get admitted when found to be fabricating news stories. Bad character.. as was used to advance his career and served so societal purpose/ 

(5) Illegal immigrants? In FLA, no as illegal immigrants are subject to a law that retracts some public benefits to illegal immigrants. In CA, we allow it saying that coming in to the country illegals =/= a rime of moral turptitude. 

(6) In re Hamm: Guy killed two people. Went to jail. Got a law degree. Was denied bar enterance. An application for admission to practice law in Arizona may be denied on the basis of the applicant’s failure to establish good moral character. Court said he lied in other ways in his application, and had failed to pay child support. 
(7) Historically a felony = no bar admission. States have moved away from the bright line test, however, and look at the totality of facts. Like in the Tara Simmons case, where a drug addict with theft charges was admitted. 

(8) Is it acceptable to ask about counseling or metal health as a prerequisite for entering the bar? No. This violates the Americans with Disabilities Act, and discriminates against people with disabilities. 

(9) Bar admission without passing the bar? 
(a) Diploma privilege (usually must associate with local counsel)
(b) Reciprocal admission – simple motion and paying the bar dues  (like the DC bar with a minimum MBE score from a state with reciprocity)
(c) (proh-hock- vee -cha) Latin for "this time only," the phrase refers to theapplication of an out-of state lawyer to appear in court for a particular trial, even thoughhe/she is not licensed to practice in the state where the trial is being held. Theapplication is usually granted, but sometimes the court requires association with a localattorney.
(i) NOTE HAY 81 first paragraph:  California prohibits California residents who are not members of the California Bar from being admitted pro hac vice in California state courts.

c) UNATHORIZED PRACTICE OF LAW


i) Two types

(1) Non-lawyers practicing law

(2) Lawyers practicing outside their jurisdiction 

ii) The Florida Bar v. Brumbaugh: Legal clerk was selling self help legal forms for people to create legal documents. In Florida, may an individual who is not licensed to practice law sell printed legal forms and materials explaining legal practices and procedures to the public? Yes. In Florida, an individual who is not licensed to practice law may sell printed legal forms and materials explaining legal practices and procedures to the public. Any citizens who purchase these publications are assumed to not rely on the materials in the same manner in which the citizens would rely on an attorney. The public has access to texts in law libraries that give legal advice and also provide sample legal forms, but access to those texts is not restricted. 
iii) Civil remedies for UPL? Civil remedies:  Fines in UPL civil cases & restitution=  disgorgement of fees

(1) 2003 stiff criminal penalties in CA for services to help with evictions and immigration issues. 

(2) 2006  California State Superior Court (not bar court) enforcement. This was to protect fake lawyers from taking advantage of immigrants. 

iv) Are Nolo Press Books or Quicken Lawyer / Legal Zoom services UPL? No not as long as they say they do not substitute for the services of a lawyer. 

v) Can someone be a paralegal after being disbarred? States are split. Paralegal associations says no.

vi) Limited License Technician, Some states now allow individuals to practice law in a certain area (family law in Washington) after taking family law classes, and working for a certain number of supervised hojurs. 

vii) Birbrower: Case about a New York law firm practicing law in California.  Attys made three trips, counseled Calif. Client on Calif. Law. Held was practicing law - Under California common law, giving legal advice constitutes the practice of law. Moreover, attorneys need not physically perform all of their legal services in California in order to violate § 6125. Instead, an attorney is considered to be practicing law in California if the attorney has sufficient contacts with a California client, is engaged in sufficient activities in California, or creates a continuing relationship with a California client that includes legal duties and obligations. 

(1) Dissent: The conduct of Birbrower, Hobbs, and Condon did not constitute the practice of law. These three defendants did not perform any legal services in any courtroom in California or perform any legal services that required the application of legal knowledge or technique.
(2) Birbrower caused a big stink nationally -- California court was too picky---“unduly restrictive”

(3) Resulting in legislation (as suggested by the court’s majority HAY 102 bottom half) Cal Civil Code Section 1282.4

(a) HAY 104 note 1:  Cal. Civ. Proc. Code § 1282.4 (b) Notwithstanding any other provision of law, including Section 6125 of the Business and Professions Code, an attorney admitted to the bar of any other state may represent the parties in the course of, or in connection with, an arbitration proceeding in this state, provided that the attorney, if not admitted to the State Bar of California, timely files the certificate described in subdivision (c) and the attorney's appearance is approved by the arbitrator, the arbitrators, or the arbitral forum
(4) Look at DZ  281---another Calif. Reaction
(a) 2004 Limited Multijurisdictional Practic
(i) CALIFORNIA: Cal. Rules on Multijurisdictional Practice (CRMP) 
(ii) (after CRPC and before the B&P Code
(b) NOT FULL CALIFORNIA BAR MEMBERS—LIMITED
(i) Legal services attorneys 9.45
(ii) In-house counsel 9.46
(iii) Temp practice – part of litigation 9.4
(c) Temp practice – legal services 9.48
viii) How could you, a Calif. lawyer, represent client Edgar in auto accident case pending in Arizona?
(1) 1.  take Arizona bar exam, get admitted
(2) 2.  associate with local AZ counsel 
(3) MR 5.5(c)(1) 3.  Move for admission pro hac vice---for this one instance only (rule may require associating with local counsel)
ix) If you (a California lawyer) did something unethical in Arizona while representing Edgar, which state could discipline you?
(1) 1.  Arizona could----where the misconduct occurred
(2) 2.  California---
(a) MR 8.5 (a) disciplinary authority – jurisdictions
(b) CRPC 8.5  geographic scope of rules
x) Could Arizona refuse to let you sit for the bar because you’re a California resident?
(1) No.  The US Supreme Court has determined that residency requirements are unconstitutional.
(2) You can take as many bar exams as you wish. 
d) 8.3 Misconduct Report – NOT IN CA
i) Reporting professional misconduct: CA attorneys “self report.”  MR lawyers must report misconduct of other attorneys, if the misconduct raises a substantial question about lawyer’s honesty, trustworthiness, fitness, etc.  MR 8.3.  B&P 6068(o) (1-10).  HAY 202
ii) (a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.
iii) (b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for office shall inform the appropriate authority.
iv) (c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while participating in an approved lawyers assistance program.
v) COMMENT
(1) [1] Self-regulation of the legal profession requires that members of the profession initiate disciplinary investigation when they know of a violation of the Rules of Professional Conduct. Lawyers have a similar obligation with respect to judicial misconduct. An apparently isolated violation may indicate a pattern of misconduct that only a disciplinary investigation can uncover. Reporting a violation is especially important where the victim is unlikely to discover the offense.
(2) [2] A report about misconduct is not required where it would involve violation of Rule 1.6. However, a lawyer should encourage a client to consent to disclosure where prosecution would not substantially prejudice the client's interests.
(3) [3] If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would itself be a professional offense. Such a requirement existed in many jurisdictions but proved to be unenforceable. This Rule limits the reporting obligation to those offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required in complying with the provisions of this Rule. The term ““““substantial” refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware. A report should be made to the bar disciplinary agency unless some other agency, such as a peer review agency, is more appropriate in the circumstances. Similar considerations apply to the reporting of judicial misconduct.
(4) [4] The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer whose professional conduct is in question. Such a situation is governed by the Rules applicable to the client-lawyer relationship.
(5) [5] Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in the course of that lawyer's participation in an approved lawyers or judges assistance program. In that circumstance, providing for an exception to the reporting requirements of paragraphs (a) and (b) of this Rule encourages lawyers and judges to seek treatment through such a program. Conversely, without such an exception, lawyers and judges may hesitate to seek assistance from these programs, which may then result in additional harm to their professional careers and additional injury to the welfare of clients and the public. These Rules do not otherwise address the confidentiality of information received by a lawyer or judge participating in an approved lawyers assistance program; such an obligation, however, may be imposed by the rules of the program or other law.
e) 8.4 Misconduct

i) It is professional misconduct for a lawyer to:
(1) (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
(2) (b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;
(3) (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(4) (d) engage in conduct that is prejudicial to the administration of justice;
(5) (e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or
(6) (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.
ii) MODEL COMMENT
(1) Paragraph (a), however, does not prohibit a lawyer from advising a client concerning action the client is legally entitled to take.
(2) [2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving “moral turpitude.” That concept can be construed to include offenses concerning some matters of personal morality, such as adultery and comparable offenses, that have no specific connection to fitness for the practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in that category. A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.
(3) [3] A lawyer who, in the course of representing a client, knowingly manifests by words or conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status, violates paragraph (d) when such actions are prejudicial to the administration of justice. Legitimate advocacy respecting the foregoing factors does not violate paragraph (d). A trial judge's finding that peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of this Rule.
(4) [4] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the validity, scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.
(5) [5] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role of lawyers. The same is true of abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, director or manager of a corporation or other organization.
f) 8.5 Choice of Law

i) (a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.
ii) (b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:
(1) (1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and
(2) (2) for any other conduct, the rules of the jurisdiction in which the lawyer's conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to discipline if the lawyer's conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer's conduct will occur.
iii) Disciplinary Authority- Model Only
iv) [1] It is longstanding law that the conduct of a lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction. Extension of the disciplinary authority of this jurisdiction to other lawyers who provide or offer to provide legal services in this jurisdiction is for the protection of the citizens of this jurisdiction. Reciprocal enforcement of a jurisdiction's disciplinary findings and sanctions will further advance the purposes of this Rule. See, Rules 6 and 22, ABA Model Rules for Lawyer Disciplinary Enforcement. A lawyer who is subject to the disciplinary authority of this jurisdiction under Rule 8.5(a) appoints an official to be designated by this court to receive service of process in this jurisdiction. The fact that the lawyer is subject to the disciplinary authority of this jurisdiction may be a factor in determining whether personal jurisdiction may be asserted over the lawyer for civil matters.
v) Choice of Law – Model Only
vi) [2] A lawyer may be potentially subject to more than one set of rules of professional conduct which impose different obligations. The lawyer may be licensed to practice in more than one jurisdiction with differing rules, or may be admitted to practice before a particular court with rules that differ from those of the jurisdiction or jurisdictions in which the lawyer is licensed to practice. Additionally, the lawyer's conduct may involve significant contacts with more than one jurisdiction.
vii) [3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that minimizing conflicts between rules, as well as uncertainty about which rules are applicable, is in the best interest of both clients and the profession (as well as the bodies having authority to regulate the profession). Accordingly, it takes the approach of (i) providing that any particular conduct of a lawyer shall be subject to only one set of rules of professional conduct, (ii) making the determination of which set of rules applies to particular conduct as straightforward as possible, consistent with recognition of appropriate regulatory interests of relevant jurisdictions, and (iii) providing protection from discipline for lawyers who act reasonably in the face of uncertainty.
viii) [4] Paragraph (b)(1) provides that as to a lawyer's conduct relating to a proceeding pending before a tribunal, the lawyer shall be subject only to the rules of professional conduct of that tribunal. As to all other conduct, including conduct in anticipation of a proceeding not yet pending before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject to the rules of the jurisdiction in which the lawyer's conduct occurred, or, if the predominant effect of the conduct is in another jurisdiction, the rules of that jurisdiction shall be applied to the conduct. In the case of conduct in anticipation of a proceeding that is likely to be before a tribunal, the predominant effect of such conduct could be where the conduct occurred, where the tribunal sits or in another jurisdiction.
ix) [5] When a lawyer's conduct involves significant contacts with more than one jurisdiction, it may not be clear whether the predominant effect of the lawyer's conduct will occur in a jurisdiction other than the one in which the conduct occurred. So long as the lawyer's conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect will occur, the lawyer shall not be subject to discipline under this Rule. With respect to conflicts of interest, in determining a lawyer's reasonable belief under paragraph (b)(2), a written agreement between the lawyer and client that reasonably specifies a particular jurisdiction as within the scope of that paragraph may be considered if the agreement was obtained with the client's informed consent confirmed in the agreement.
x) [6] If two admitting jurisdictions were to proceed against a lawyer for the same conduct, they should, applying this rule, identify the same governing ethics rules. They should take all appropriate steps to see that they do apply the same rule to the same conduct, and in all events should avoid proceeding against a lawyer on the basis of two inconsistent rules.
xi) [7] The choice of law provision applies to lawyers engaged in transnational practice, unless international law, treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide otherwise.
g) 7.5 Firm Names

i)  (a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or charitable legal services organization and is not otherwise in violation of Rule 7.1.

ii) (b) A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.
iii) (c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.
iv) (d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.
v) COMMENT
(1) [1] A firm may be designated by the names of all or some of its members, by the names of deceased members where there has been a continuing succession in the firm's identity or by a trade name such as the “ABC Legal Clinic.” A lawyer or law firm may also be designated by a distinctive website address or comparable professional designation. Although the United States Supreme Court has held that legislation may prohibit the use of trade names in professional practice, use of such names in law practice is acceptable so long as it is not misleading. If a private firm uses a trade name that includes a geographical name such as “Springfield Legal Clinic,” an express disclaimer that it is a public legal aid agency may be required to avoid a misleading implication. It may be observed that any firm name including the name of a deceased partner is, strictly speaking, a trade name. The use of such names to designate law firms has proven a useful means of identification. However, it is misleading to use the name of a lawyer not associated with the firm or a predecessor of the firm, or the name of a nonlawyer.
(2) [2] With regard to paragraph (d), lawyers sharing office facilities, but who are not in fact associated with each other in a law firm, may not denominate themselves as, for example, “Smith and Jones,” for that title suggests that they are practicing law together in a firm.
3) The Lawyer Client Relationship

a) Who controls representation? Are the interests of anyone other than the client important?

i) True friend model: MR 1.2(a) & 1.4

b) How is an attorney client relationship formed? 

i) In the Matter of Anonymous: An attorney-client relationship is formed when both parties consent to the relationship, even if there is no formal agreement. An attorney-client relationship can be implied when a person seeks advice from an attorney, the advice sought falls within the attorney’s professional competence, and the attorney provides the advice. The client’s subjective belief that he is seeking legal advice is an important factor in determining whether an attorney-client relationship exists.
ii) Restatement § 14 HAY 275 Note 1: A relationship of client and lawyer arises when: 

(1) (1) a person manifests to a lawyer the person's intent that the lawyer provide legal services for the person; and either 

(a) a) the lawyer manifests to the person consent to do so; or

(b) (b) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services; or 

(2) (2) a tribunal with power to do so appoints the lawyer to provide the services.

(a) Rest. 14 Comment e: Even when a lawyer has not communicated willingness to represent a person, a client-lawyer relationship arises when the person reasonably relies on the lawyer to provide services, and the lawyer, who reasonably should know of this reliance, does not inform the person that the lawyer will not do so
c) What could a lawyer do to minimize the risk of inadvertently forming a lawyer-client relationship?

i) 1.  Always require an express retainer agreement---no exceptions

ii) 2.  Non-office setting?  ASAP tell client it is not an appropriate setting.  Office invitation.

iii) 3.  Write follow-up non-engagement letter

iv) 4.  Don’t keep talking to potential client

v) 5.  After representation, use disengagement letter

d) Togstad Case: A Minnesota client consulted with an attorney for 45 minutes, but didn’t pay for the consultation.  The attorney told her she had no case.  She left, thinking that was her legal advice.  The result? Was a client relationship bc he didn’t say to get a second opinion. 

e) 1.5(c),  fees

f) Written fee agreements:  contingency agreements in CA and MR must be in writing (MR 1.5(c)—signed by client only.  B&P 6147---signed by client and atty). CA requires a written agreement in any case where costs and fees are expected to exceed $1,000. B&P 6148.   In hourly fee case under Model Rules, there is no requirement of writing.     HAY 375-378.

i) A writing is required for contingency fee arrangements in the model and cal professional code rules: A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.

ii) See Cal Bus. And Professionals Code 6148: requires a writing for any non contingency cases that go over $1000. 

g) 1.8(h), multi-clients

h) 1.14, diminished cap.
i) 1.16, withdrawal – Declining or Terminating Representation 
i) (a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
(1) (1) the representation will result in violation of the Rules of Professional Conduct or other law;
(2) (2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or
(3) (3) the lawyer is discharged.
ii) (b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
(1) (1) withdrawal can be accomplished without material adverse effect on the interests of the client;
(2) (2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;
(3) (3) the client has used the lawyer's services to perpetrate a crime or fraud;
(4) (4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;
(5) (5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;
(6) (6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or
(7) (7) other good cause for withdrawal exists.
iii) (c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.
iv) (d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.
(1) Returning Client Papers if client hasn’t paid bill:  Atty can keep them----Retaining Lien is ok in most MR states (MR 1.16(d) if it won’t damage client’s interests. Not ok in California.   Under CRPC 1.16 (e)(1)  the atty must return papers whether client has paid for them or not. HAY 335-336.  

v) COMMENT

(1) [1] A lawyer should not accept representation in a matter unless it can be performed competently, promptly, without improper conflict of interest and to completion. Ordinarily, a representation in a matter is completed when the agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment [4].

(2) Mandatory Withdrawal
(a) [2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer engage in conduct that is illegal or violates the Rules of Professional Conduct or other law. The lawyer is not obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.

(b) [3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the appointing authority. See also Rule 6.2. Similarly, court approval or notice to the court is often required by applicable law before a lawyer withdraws from pending litigation. Difficulty may be encountered if withdrawal is based on the client's demand that the lawyer engage in unprofessional conduct. The court may request an explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute such an explanation. The lawyer's statement that professional considerations require termination of the representation ordinarily should be accepted as sufficient. Lawyers should be mindful of their obligations to both clients and the court under Rules 1.6 and 3.3.

(3) Discharge
(a) [4] A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for payment for the lawyer's services. Where future dispute about the withdrawal may be anticipated, it may be advisable to prepare a written statement reciting the circumstances.

(b) [5] Whether a client can discharge appointed counsel may depend on applicable law. A client seeking to do so should be given a full explanation of the consequences. These consequences may include a decision by the appointing authority that appointment of successor counsel is unjustified, thus requiring self-representation by the client.

(c) [6] If the client has severely diminished capacity, the client may lack the legal capacity to discharge the lawyer, and in any event the discharge may be seriously adverse to the client's interests. The lawyer should make special effort to help the client consider the consequences and may take reasonably necessary protective action as provided in Rule 1.14.

(4) Optional Withdrawal
(a) [7] A lawyer may withdraw from representation in some circumstances. The lawyer has the option to withdraw if it can be accomplished without material adverse effect on the client's interests. Withdrawal is also justified if the client persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct even if the lawyer does not further it. Withdrawal is also permitted if the lawyer's services were misused in the past even if that would materially prejudice the client. The lawyer may also withdraw where the client insists on taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.

(b) [8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of the representation.

(5) Assisting the Client upon Withdrawal
(a) [9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the client. The lawyer may retain papers as security for a fee only to the extent permitted by law. See Rule 1.15.

j) 1.18 CLIENT IDENTITY
i) (a) A person who consults with a lawyer about the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.
ii) (b) Even when no client-lawyer relationship ensues, a lawyer who has learned information from a prospective client shall not use or reveal that information except as Rule 1.9 would permit with respect to information of a former client.
iii) (c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d).
iv) (d) When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:
(1) (1) both the affected client and the prospective client have given informed consent, confirmed in writing; or:
(2) (2) the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and
(a) (i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
(b) (ii) written notice is promptly given to the prospective client.
v) COMMENT
(1) [1] Prospective clients, like clients, may disclose information to a lawyer, place documents or other property in the lawyer's custody, or rely on the lawyer's advice. A lawyer's consultations with a prospective client usually are limited in time and depth and leave both the prospective client and the lawyer free (and sometimes required) to proceed no further. Hence, prospective clients should receive some but not all of the protection afforded clients.

(2) [2] A person becomes a prospective client by consulting with a lawyer about the possibility of forming a client-lawyer relationship with respect to a matter. Whether communications, including written, oral, or electronic communications, constitute a consultation depends on the circumstances. For example, a consultation is likely to have occurred if a lawyer, either in person or through the lawyer's advertising in any medium, specifically requests or invites the submission of information about a potential representation without clear and reasonably understandable warnings and cautionary statements that limit the lawyer's obligations, and a person provides information in response. See also Comment [4]. In contrast, a consultation does not occur if a person provides information to a lawyer in response to advertising that merely describes the lawyer's education, experience, areas of practice, and contact information, or provides legal information of general interest. Such a person communicates information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-lawyer relationship, and is thus not a “prospective client.” Moreover, a person who communicates with a lawyer for the purpose of disqualifying the lawyer is not a “prospective client.”

(3) [3] It is often necessary for a prospective client to reveal information to the lawyer during an initial consultation prior to the decision about formation of a client-lawyer relationship. The lawyer often must learn such information to determine whether there is a conflict of interest with an existing client and whether the matter is one that the lawyer is willing to undertake. Paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted by Rule 1.9, even if the client or lawyer decides not to proceed with the representation. The duty exists regardless of how brief the initial conference may be.

(4) [4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer considering whether or not to undertake a new matter should limit the initial consultation to only such information as reasonably appears necessary for that purpose. Where the information indicates that a conflict of interest or other reason for non-representation exists, the lawyer should so inform the prospective client or decline the representation. If the prospective client wishes to retain the lawyer, and if consent is possible under Rule 1.7, then consent from all affected present or former clients must be obtained before accepting the representation.

(5) [5] A lawyer may condition a consultation with a prospective client on the person's informed consent that no information disclosed during the consultation will prohibit the lawyer from representing a different client in the matter. See Rule 1.0(e) for the definition of informed consent. If the agreement expressly so provides, the prospective client may also consent to the lawyer's subsequent use of information received from the prospective client.

(6) [6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from representing a client with interests adverse to those of the prospective client in the same or a substantially related matter unless the lawyer has received from the prospective client information that could be significantly harmful if used in the matter.

(7) [7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the informed consent, confirmed in writing, of both the prospective and affected clients. In the alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and all disqualified lawyers are timely screened and written notice is promptly given to the prospective client. See Rule 1.0(k) (requirements for screening procedures). Paragraph (d)(2)(i) does not prohibit the screened lawyer from receiving a salary or partnership share established by prior independent agreement, but that lawyer may not receive compensation directly related to the matter in which the lawyer is disqualified.

(8) [8] Notice, including a general description of the subject matter about which the lawyer was consulted, and of the screening procedures employed, generally should be given as soon as practicable after the need for screening becomes apparent.

(9) [9] For the duty of competence of a lawyer who gives assistance on the merits of a matter to a prospective client, see Rule 1.1. For a lawyer's duties when a prospective client entrusts valuables or papers to the lawyer's care, see Rule 1.15.

vi) IN California, a relationship can be formed through a prospective clients authorized agent as well. 

vii) What about a website that invites would be clients, does this create an attorney client relationship? No. Cant be unilateral action by a client. 

viii) Special issues: client identity? 
(1) Representing insureds : paid by ins. co. Insured is client (sole client). Duty owed to insurer, too (joint client)----but  if duties are in conflict, lawyer must ultimately protect the client/insured

(2) Representing organizations: Organization is the client, but lawyer works with people who are not clients (work for the organization). Could perhaps, with permission, represent others  MR 1.13(g). Easy to inadvertently create lawyer-client relationship with others in org.

(a) 1.13, corp clients

(3) Representing a class—lawyer creates class, makes decisions for it (Stan Chesley and Fen Phen settlement)

(a) Criticism of the class action lawyer: Lawyer’s self-interest is her only guide.

k) 3.4, fairness

l) 4.1, honesty

i) In the course of representing a client a lawyer shall not knowingly:
(1) (a) make a false statement of material fact or law to a third person;
(a) Non-Clients: MR 4.1(a) – Prohibiting lawyers from making a false statement of material fact or law to a third person in the course of representing a client; MR 4.4(a) an attorney cannot use means that have no right other than to embarrass, delay, or biurden a 3rd person, or use methods of obtaining evidence that violate the legal rights of the other person. 

m) 4.2, non clients w/atty [NO CONTACT RULE]
i) In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.
(1) Comment 7: In the case of a represented organization, this Rule prohibits communications with a constituent of the organization, who supervises, directs or regularly consults with the organization's lawyer concerning the matter or has authority to obligate the organization with respect to the matter or whose act or omission in connection with the matter may be imputed to the organization for purposes of civil or criminal liability. Consent of the organization's lawyer is not required for communication with a former constituent.

ii) Eagle V. Hurley: Wrongful termination of employee. Employees agent reached out to non managerial employees for information. Was this a breach of the no contact rule? No. The no-contact rule applies to an employee of a party organization if the employee is a manager, the employee’s conduct can be imputed to the organization, or the employee’s statement can constitute an admission by the organization.
iii) In CRPC 4.2 (a), abd (b), same as model rule, but incudes tht: when a corporation/ partnership/ association  is represented, then the communications that are prohibited are with: a current officer, director, partner, managing agent of the org, or an employee that has the power to bind or inpute on the organization or the purposes of a ivil or criminal matter. 

iv) Can a lawyer get around the no contact rule with investigators/ non-lawyer assistants? No—see MR 5.3 (and its actually in the CA rule as “indirectly in 4.4). 
v) Question: What if corporation employees are not represented by a lawyer and are not within the protected group (managers, etc.).  You merely want to talk to them about common business practices.  Are there any restrictions on how or what you can talk to them about? Yes---See MR 4.3

n) 4.3,non clients w/o Attorney
i) In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.
ii) What is ex parte communication? Ex parte means one-sided. *lawyer contacting a person on the opposing side without that person’s lawyer present *lawyer talking to judge without the opposing lawyer present MR 3.3(d) – In an ex parte proceeding all material information needs to be shared with the tribunal in order to allow the tribunal to decide weather the opposing party must be present. 

(1) An  ex parte communication is any communication between a judge or juror and a party to a legal proceeding or any other person about the case, outside of the presence of the opposing party or the opposing party’s attorney. In criminal cases, the parties are the criminal defendant, represented by defense counsel, and the state, represented by the prosecutor.

iii) To avoid charges of  ex parte communications, all parties (or their attorneys) should be present when:

(1) the judge discusses the case with a party, an attorney, a witness, or anyone other than the judge’s own staff

(2) the judge is giving instructions to the jury, or

(3) the judge (or any other person) is talking to the jury about the case.

iv) Note on referral fee: not supposed to have referral fees, but we do. Client has to know about the splits, usually. In writing. Splits cant increase the cost of representation.  

o) 4.4, evidence: 

i) (a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.
p) 5.3 staff

i) With respect to a nonlawyer employed or retained by or associated with a lawyer: b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer;
4) 1.1 - The Duty of Competence
a) A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation

i) CA Rule is the Same. 
ii) Comments 1: In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors include the relative complexity and specialized nature of the matter, the lawyer's general experience, the lawyer's training and experience in the field in question, the preparation and study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the field in question. In many instances, the required proficiency is that of a general practitioner. Expertise in a particular field of law may be required in some circumstances.

iii) Comment 2:  A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. A lawyer can provide adequate representation in a wholly novel field through necessary study. Competent representation can also be provided through the association of a lawyer of established competence in the field in question.

iv) Comment 3:  In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the circumstances, for ill-considered action under emergency conditions can jeopardize the client's interest.

b) Breach of the rule.. this or any other rule will help you. Establish a lack of competence claim. But the rules are not designed be give rise to civil liability. This is simply EVIDENCE of a breach. 

c) Question on competence: Can lawyer charge lower fee and ask client to agree not to sue for malpractice later on? No, unless the client is alternatively represented by another lawyer n the making of that agreement (see MR 1.8(h)(1). In California under CRPC 1.8.8 NO contracting to limit is permitted at all. But a settlement can be had for malpractice unless the client is alternatively represented, or told to seek other representation and given a chance to get other representation. 
i) Prospectively limiting liability: MR 1.8 (h) says that a client must be represented by independent counsel before signing an agreement with a lawyer saying “I will not sue you for malpractice,” i.e. prospectively limiting liability. CRPC 1.8.8 is slightly more liberal.   A lawyer can prospectively limit liability if client is advised in writing to seek the advice of another lawyer---and given the chance to do so.  HAY 510.

ii) [14] Agreements prospectively limiting a lawyer's liability for malpractice are prohibited unless the client is independently represented in making the agreement because they are likely to undermine competent and diligent representation. Also, many clients are unable to evaluate the desirability of making such an agreement before a dispute has arisen, particularly if they are then represented by the lawyer seeking the agreement. This paragraph does not, however, prohibit a lawyer from entering into an agreement with the client to arbitrate legal malpractice claims, provided such agreements are enforceable and the client is fully informed of the scope and effect of the agreement. Nor does this paragraph limit the ability of lawyers to practice in the form of a limited-liability entity, where permitted by law, provided that each lawyer remains personally liable to the client for his or her own conduct and the firm complies with any conditions required by law, such as provisions requiring client notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in accordance with Rule 1.2 that defines the scope of the representation, although a definition of scope that makes the obligations of representation illusory will amount to an attempt to limit liability.

d) OPTIONS in suing for competence: Civil Case for tort (malpractice, breach of fiduciary duty) or contract (breach)

i) Advantage of a contract claim over a tort? A contract claim does not require damages. Remedies may also be different. 

e) Can you take a case if you’re not currently competent? MR 1.12—you can do the hard work to become competent. Or refer. 

f) Nichols v. Keller HAYDEN 304 (DUTY TO COUNCEL EFFECTIVELY): An attorney who agrees to provide limited representation with respect to a particular cause of action owes a duty to the client to provide information about other possible causes of action. Nichols (plaintiff) retained attorneys Fulfer and Keller (defendants) for representation in a workers’ compensation claim. Fulfer and Keller did not advise Nichols that he might also be able to pursue civil tort claims. Does an attorney who agrees to provide limited representation with respect to a particular cause of action owe a duty to the client to provide information about other possible causes of action? Yes. An attorney who agrees to provide limited representation with respect to a particular cause of action nevertheless owes a duty to the client to provide information about other possible causes of action. Broadly speaking, the job of the attorney should be to advance the client’s interests. The attorney stands in a better position than the client to identify all reasonably feasible legal options and the risks associated with pursuing or failing to pursue those options. Although a client may request representation with respect to particular cause of action, such as a workers’ compensation claim, the attorney should anticipate that the client may be limiting the scope of the request due to the client’s ignorance of alternative options. 

i) Brandeis compares the practice of law pretty much says that a lawyer is like a doctor, but it takes a good lawyer to know all the possible remedies. 

(1) NOT THAT YOU ALWAYS NEED TO MENTION THE STATUTE OF LIMITATIONS WITH A CLIENT. 

(2) Note that under MR 1.2(c) (c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.

ii) MR 1.4 (COMMUNICATION) - In CA 1.4.2… need to let people know if you do or don’t require insurance. Need to let clients know. 
(1) Allows for a limit of scope but… Janik 2004---California case:  “an attorney who undertakes one matter on behalf of a client owes that client the duty to at least consider and advise the client if there are apparent related matters that the client is overlooking and that should be pursued to avoid prejudicing the client’s interests.”

(a) For ex WORKERS COMP plus THIRD PARTY CLAIM. 

(b) If you are not competent, look at MR 1.1 

iii) Disclosure of errors and omissions insurance:  CA lawyers must disclose to clients in writing if they do not carry malpractice insurance, if they anticipate providing more than four hours of services. CRPC 1.4.2.  There is no MR requirement.  HAY 125.

g) Communication

i) MR 1.4(a)(1) and (2)

h) Assisting the client in wrongful conduct
i) W.VA V. HART: A willfully blind lawyer to bad clients activities is not kosher. 
i) Safeguarding client funds

i) Fiduciary duty to safeguard a clients funds. 

ii) These violations are common, series, and avoidable. 

iii) Client Trust Account: an account maintained for the benefit of the client by the attorney. Must be completely separate. What goes in? 
(1) Advance retainer fee

(2) Advance on costs (filing fees?)

(3) Insurance company settlement check

iv) Can lawyer automatically take 1/3 cut of insurance company check? No. Must be completed for release by completion of services. 

(1) Settlement approved by client.

(2) Percentage of contingency fee established in original client agreement.

(3) Approval of client to pay attorney (no dispute)

v) Other attorney duties: 

(1) Notify client:  receipt of funds/property

(2) Identify/label client property & safeguard it

(3) Keep accurate records for 5 years after distribution

(4) Promptly pay out to client anything that is the client’s (Maginnis)

vi) Disbarment is presumed sanction for intentional violations in virtually all states.  

vii) Can blame be shifted to staffers? No. Attorney is to supervise the staff. And they are supposed to operate as the attorney does. SO if you are not supervising as an atty, it is your fault. 

(a) Like private investigators?

(b) Secretaries?

(c) Accountants?

(d) Other lawyers?

(2) MR 5.1(a) & (b) junior attys: 

(a) (a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.
(b) (b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.
(3) MR 5.3 (a) & (b) assistants

(a) (a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer;
(b) (b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and
viii) Why is this such a big deal if no one is hurt? It looks like stealing and money laundering.
ix) What are IOLTA programs? Interest on the Lawyer Trust Accounts. Usually goes to funding legalaid, or reparations. States set the rules. In CA if firms have an account with many small sums of money, it goes to an IOLTA program. 
x) BAILEY: Attorney used client funds out of a trust account. Disbarred. 
(1) 1.15

(a) (a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in connection with a representation separate from the lawyer's own property. Funds shall be kept in a separate account maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the client or third person. Other property shall be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of [five years] after termination of the representation.
(b) (b) A lawyer may deposit the lawyer's own funds in a client trust account for the sole purpose of paying bank service charges on that account, but only in an amount necessary for that purpose.
(c) (c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.
(d) (d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person. Except as stated in this Rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.
(e) (e) When in the course of representation a lawyer is in possession of property in which two or more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute.
(f) COMMENT
(i) [1] A lawyer should hold property of others with the care required of a professional fiduciary. Securities should be kept in a safe deposit box, except when some other form of safekeeping is warranted by special circumstances. All property that is the property of clients or third persons, including prospective clients, must be kept separate from the lawyer's business and personal property and, if monies, in one or more trust accounts. Separate trust accounts may be warranted when administering estate monies or acting in similar fiduciary capacities. A lawyer should maintain on a current basis books and records in accordance with generally accepted accounting practice and comply with any recordkeeping rules established by law or court order. See, e.g., ABA Model Rules for Client Trust Account Records.

(ii) [2] While normally it is impermissible to commingle the lawyer's own funds with client funds, paragraph (b) provides that it is permissible when necessary to pay bank service charges on that account. Accurate records must be kept regarding which part of the funds are the lawyer's.

(iii) [3] Lawyers often receive funds from which the lawyer's fee will be paid. The lawyer is not required to remit to the client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may not hold funds to coerce a client into accepting the lawyer's contention. The disputed portion of the funds must be kept in a trust account and the lawyer should suggest means for prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds shall be promptly distributed.

(iv) [4] Paragraph (e) also recognizes that third parties may have lawful claims against specific funds or other property in a lawyer's custody, such as a client's creditor who has a lien on funds recovered in a personal injury action. A lawyer may have a duty under applicable law to protect such third-party claims against wrongful interference by the client. In such cases, when the third-party claim is not frivolous under applicable law, the lawyer must refuse to surrender the property to the client until the claims are resolved. A lawyer should not unilaterally assume to arbitrate a dispute between the client and the third party, but, when there are substantial grounds for dispute as to the person entitled to the funds, the lawyer may file an action to have a court resolve the dispute.

(v) [5] The obligations of a lawyer under this Rule are independent of those arising from activity other than rendering legal services. For example, a lawyer who serves only as an escrow agent is governed by the applicable law relating to fiduciaries even though the lawyer does not render legal services in the transaction and is not governed by this Rule.

(vi) [6] A lawyers' fund for client protection provides a means through the collective efforts of the bar to reimburse persons who have lost money or property as a result of dishonest conduct of a lawyer. Where such a fund has been established, a lawyer must participate where it is mandatory, and, even when it is voluntary, the lawyer should participate.

(g) California adds that a lawyer shall: 

(i) (2) identify and label securities and properties of a client or other person* promptly upon receipt and place them in a safe deposit box or other place of safekeeping as soon as practicable; 

(ii) (3) maintain complete records of all funds, securities, and other property of a client or other person* coming into the possession of the lawyer or law firm;* 

(iii) (4) promptly account in writing* to the client or other person* for whom the lawyer holds funds or property; 

(iv) (5) preserve records of all funds and property held by a lawyer or law firm* under this rule for a period of no less than five years after final appropriate distribution of such funds or property; 

(v) (6) comply with any order for an audit of such records issued pursuant to the Rules of Procedure of the State Bar; and 

(vi) (7) promptly distribute, as requested by the client or other person,* any undisputed funds or property in the possession of the lawyer or law firm* that the client or other person* is entitled to receive. 

xi) Client Papers

(1) MR 1.16(d) (Give papers and property back to client after representation): (d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.

(2) You can’t treat a prospective client like a client. Someone elses papers are clients properties. 

j) Terminating the Relationship

i) How do you do it? Disengagement letter. Be very clear.
ii) HANLIN: A lawyer must give clear and unambiguous notice of intent to withdraw from a case and is obligated to protect the client’s rights upon withdrawing. Lawyer epped a musician in a music group in an arbitration. After arbitraition musician wanted to appeal, and lawyer couldn’t be reached. Client suyed attorney for malpractice. Liable? Yes. Didn’t say that this person wasn’t a client. 
(1) What should Mitchelson have done? Given a written notice. 

(2) Ok to terminate representation before it is completed?---OK for the lawyer to withdraw? Yes in certain situations. 

(a) Manditory Withdrawl – MR 1.16(a)
(i) Representation will violate rules or laws

(ii) Wrongdoers will get no help from lawyers in breaking the law

(iii) Lawyer’s physical/mental condition

(iv) Lawyer is fired

(b) Exception under MR 1.16(c): Court can order atty to stay on case though there are good grounds for withdrawal. Appealable.
(c) Voluntary Withdrawel
(i) MR catch-all: Other good causes exsist. 
iii) Philosophical Question: Should the lawyer be permitted to withdraw easily (MR 1.16) as long as it will not hurt the client----or should lawyers be forced to stay on unless specific grounds are met (California approach)? 
iv) What happens when client fires lawyer?

(1) MR 1.16 (a)(3) Ok if not in litigation where it would disrupt/delay (eve of trial or during trial)
(2) Lawyer has quantum meruit claim for fees (if not discharged for cause)

(3) Lawyer must return client file in Cal.  But see MR 1.16(d)  lawyer may retain…

v) 1.16 Client Termination
(1) (a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
(a) (1) the representation will result in violation of the Rules of Professional Conduct or other law;
(b) (2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or
(c) (3) the lawyer is discharged.
(2) (b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
(a) (1) withdrawal can be accomplished without material adverse effect on the interests of the client;
(b) (2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;
(c) (3) the client has used the lawyer's services to perpetrate a crime or fraud;
(d) (4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;
(e) (5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;
(f) (6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or
(g) (7) other good cause for withdrawal exists. [ NOT IN CA… SO IN CA, LESS OPEN ENDED]
(3) (c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation. [Judge may force a lawyer to stay on]
(a) (d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law. [THIS IS DIFFERENT THAN THE CA RULE, WHICH MAKES YOU RETURN EVERYTHING.. HELPS YOU HOLD FILES HOSTAGE TO GET PAID]
(4) COMMENT

(a) [1] A lawyer should not accept representation in a matter unless it can be performed competently, promptly, without improper conflict of interest and to completion. Ordinarily, a representation in a matter is completed when the agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment [4]. THIS IS THE CHICKENS WAY OUT. NO NOTICE TO CLIENT. BUT THIS SINT THE BEST PRACTICE, COULD STILL PROVIDE LIABILITY. CONFIRM THIS. 
(5) Mandatory Withdrawal
(a) [2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer engage in conduct that is illegal or violates the Rules of Professional Conduct or other law. The lawyer is not obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.

(b) [3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the appointing authority. See also Rule 6.2. Similarly, court approval or notice to the court is often required by applicable law before a lawyer withdraws from pending litigation. Difficulty may be encountered if withdrawal is based on the client's demand that the lawyer engage in unprofessional conduct. The court may request an explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute such an explanation. The lawyer's statement that professional considerations require termination of the representation ordinarily should be accepted as sufficient. Lawyers should be mindful of their obligations to both clients and the court under Rules 1.6 and 3.3.

(6) Discharge
(a) [4] A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for payment for the lawyer's services. Where future dispute about the withdrawal may be anticipated, it may be advisable to prepare a written statement reciting the circumstances.

(b) [5] Whether a client can discharge appointed counsel may depend on applicable law. A client seeking to do so should be given a full explanation of the consequences. These consequences may include a decision by the appointing authority that appointment of successor counsel is unjustified, thus requiring self-representation by the client.

(c) [6] If the client has severely diminished capacity, the client may lack the legal capacity to discharge the lawyer, and in any event the discharge may be seriously adverse to the client's interests. The lawyer should make special effort to help the client consider the consequences and may take reasonably necessary protective action as provided in Rule 1.14.

(7) Optional Withdrawal
(a) [7] A lawyer may withdraw from representation in some circumstances. The lawyer has the option to withdraw if it can be accomplished without material adverse effect on the client's interests. Withdrawal is also justified if the client persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct even if the lawyer does not further it. Withdrawal is also permitted if the lawyer's services were misused in the past even if that would materially prejudice the client. The lawyer may also withdraw where the client insists on taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.

(b) [8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of the representation.

(8) Assisting the Client upon Withdrawal
(a) [9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the client. The lawyer may retain papers as security for a fee only to the extent permitted by law. See Rule 1.15.

(9) Ambiguousness in communicating the end of a client relationship? MR 1.3 Comment 4. 

(a) [4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter, the relationship terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative proceeding that produced a result adverse to the client and the lawyer and the client have not agreed that the lawyer will handle the matter on appeal, the lawyer must consult with the client about the possibility of appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute the appeal for the client depends on the scope of the representation the lawyer has agreed to provide to the client. See Rule 1.2.

(i) Be Clear----recommended

1. Intentionally

2. Formally

3. In writing----disengagement letter (ending point should also be in retainer agreement)

k) Lawyer Duties and Client Rights

i) FIDELITY: A lawyer is permitted to withdraw as counsel if a client fails to pay the lawyer and the lawyer gives reasonable warning that the lawyer will withdraw. Lawyer was repping company, but company hadn’t been paying bills. Owed 400k in bills. Court allowed withdrawl. 
ii) Coercive withdrawl threat? Not trying to trick anyone. Not coercive in this cse. Coercison would be bad, though. 
l) Final Word on Terminating the Relationship

i) 1. Sit back & hope MR 1.16 comment 1 works

ii) 2. Use disengagement letter! (TWEN)

iii) 3. Lawyer’s duty to clear up ambiguity – its your duty to make sure people know you are done.
iv) 4. Bonus lesson from Hanlin: never sue your client 

m) Duties after WITHDRAWL

(1) 1. Act to protect client interests

(2) 2. Return client files, property, unearned fees

(3) 3. Continuing duty of confidentiality (even beyond client’s death----remember Alton Logan?)

ii) Can a lawyer withhold a client’s papers when the client has failed to pay attorney’s fees?

(1) ABA/Majority view:  yes.  “retaining lien”
(2) California view:  no.  “damage his client’s cause”
(3) REST 43(1)  ok to hold them until bills are paid IF it would “not unreasonably harm the client or former client.”
iii) What about Client File? Yes. 
(1) Paper

(a) Correspondence

(b) Pleadings

(i) Deposition transcripts

(c) Exhibits

(d) Physical evidence

(e) Experts’ reports

(f) Computer data, email???

(2) Property

iv) What about Attorney Product?

(1) Restatement 43(1)  Atty may keep “if the client has not paid all fees and disbursements due for the lawyer’s work in preparing the document and non-delivery would not unreasonably harm the client or former client.”
5) Competence
a) 1.1

b) Bailey v. Algonquin Gas Transmission Co.: Default judgment may be entered against a party for failure to respond to discovery requests, even if the failure was the fault of the party’s attorney. Lawyer stopped responding to discovery requests. Said he was in rovery at the time, but was working for other clients. Client was forced in to default judgement for not answer to default judgements. Court allowed this to stand under an agency principle. Clients are responsible for the acts and omissions of their attorneys under agency law, which imputes neglect and omissions of an attorney to his clients.

i) Why is client liable here? Agency theory. 

(1) Client is the principal

(2) Attorney is the agent

(3) The principal is bound by the actions of the agent----even if the actions are bad.

(4) The agent’s acts can’t usually be undone by the legal system.  The client must sue the attorney.

ii) Courts prefer not to vacate judments- Panzino case top HAY 115 note 1: Lawyer abandons client. Client sues to re-open case and fix it.  Using 16 A.R.S. Rules Civ. Proc., Rule 60 (c) (6)----catch-all that lets judge set aside final judgment for “any other reason justifying relief.” Trial court and court of appeals find for client (to re-open the case), but Supreme Court of Arizona reverses and says that it would undermine the public policy favoring the finality of judgments. Arizona Supreme Court wanted to see: extraordinary circumstances of hardship or injustice

iii) Federal Rules of Civil Proceedure 60 – When a judgement can be vacated: 

(1) (a) Corrections Based on Clerical Mistakes; Oversights and Omissions. The court may correct a clerical mistake or a mistake arising from oversight or omission whenever one is found in a judgment, order, or other part of the record. The court may do so on motion or on its own, with or without notice. But after an appeal has been docketed in the appellate court and while it is pending, such a mistake may be corrected only with the appellate court's leave.

(2) (b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:

(a) (1) mistake, inadvertence, surprise, or excusable neglect;
(b) (2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b);

(c) (3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an opposing party;

(d) (4) the judgment is void;

(e) (5) the judgment has been satisfied, released, or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or

(f) (6) any other reason that justifies relief.

(i) HAY 112:  60(b)(6) was not intended to constitute a “catchall.”  Harsh, but it comports w/ agency principles. Thus to fall under the exception, must be extreme circumstances.

(g) (c) Timing and Effect of the Motion.

(h) (1) Timing. A motion under Rule 60(b) must be made within a reasonable time—and for reasons (1), (2), and (3) no more than a year after the entry of the judgment or order or the date of the proceeding.

(i) (2) Effect on Finality. The motion does not affect the judgment's finality or suspend its operation.

(3) (d) Other Powers to Grant Relief. This rule does not limit a court's power to:

(a) (1) entertain an independent action to relieve a party from a judgment, order, or proceeding;

(b) (2) grant relief under 28 U.S.C. §1655 to a defendant who was not personally notified of the action; or

(c) (3) set aside a judgment for fraud on the court.

(4) (e) Bills and Writs Abolished. The following are abolished: bills of review, bills in the nature of bills of review, and writs of coram nobis, coram vobis, and audita querela.

iv) What is the CALIFORNIA RULE? 

(1) California statute allows a court to grant relief “upon any terms as may be just” within six months of the entry of a default judgement or dismissl caused by the laweyrs “<istake, inadvertence, surprise or excusable neglect.” Provided that the lawyer comply with the following Gutierrez rule in Calif.

(a) Within 6 months

(b) Lawyer confesses mistake, neglect (falls on sword)

(c) Lawyer pays legal fees, costs, fines

v) What about if the firm missed a filing deadline?  Abandonment?

(1) What about if the firm missed a filing deadline?  Abandonment? Need to have literal abandonment of the client.

(2) Abandonment EG Maples v. Thomas SCOTUS- Two lawyers abandoned client who was in jail for two years, attorneys didn’t operate. Client can’t be charged with acts or omissions of an attorney who has abandoned him.

vi) Actual v. Apparent Authority for Settlement? Apparent authority exsists until a 3rd party couldn’t reasonably reply on the apparent authority. 

(1) Most jurisdictions:  settlement by atty needs actual authority

(2) Other jurisdictions: with apparent authority the client is bound

vii) What can client do if they can’t undo a judgement? If a client cannot undo a problem caused by an incompetent lawyer, then what can the client do? Go after the agent. 

c) MR 1.1
i) A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.


d) CPC 1.1 

i) a) A lawyer shall not intentionally, recklessly, with gross negligence, or repeatedly fail to perform legal services with competence. 

ii) (b) For purposes of this rule, “competence” in any legal service shall mean to apply the (i) learning and skill, and 

(1) (ii) mental, emotional, and physical ability reasonably* necessary for the performance of such service. 

iii) (c) If a lawyer does not have sufficient learning and skill when the legal services are undertaken, the lawyer nonetheless may provide competent representation by (i) associating with or, where appropriate, professionally consulting another lawyer whom the lawyer reasonably believes* to be competent, (ii) acquiring sufficient learning and skill before performance is required, or (iii) referring the matter to another lawyer whom the lawyer reasonably believes* to be competent. 

iv) (d) In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required if referral to, or association or consultation with, another lawyer would be impractical. Assistance in an emergency must be limited to that reasonably* necessary in the circumstances. 

e) COMPENCY IS A CORNERSTONE DUTY FOR ALL LAWYERS. 

i) Remedy for incompetence has nothing to do with disciplinary process

ii) Three options
(1) Civil case in tort (malpractice or breach of fiduciary duty) or contract (breach)
iii) Goals of remedies

(1) Compensate victim

(2) Deter bad conduct

iv) Balance

(1) Attorney’s risk of being sued (if too great, will increase cost and decrease availability of legal services)

(2) Victim’s right to redress

f) Can you take a case if you’re not currently competent? [2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. A lawyer can provide adequate representation in a wholly novel field through necessary study. Competent representation can also be provided through the association of a lawyer of established competence in the field in question.

g) ELEMENTS OF A LEGAL MALPRACTICE CASE: 

i) Duty
(1) Togstad, creation of a client attorney relationship from a brief meeting. Courts generally believe that a clients believe, however must be REASONABLE given the totality of the circumstances. Attorney should have : Letter declining her offer. Non-Engagement Letter. But don’t be so long and detailed ---so that it would look like legal advice-----avoid creating relationship.

(2) When a duty is created - REST 14(a) --relationship of client and lawyers arises when a person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person: and either

(a) (a) the lawyer SAYS YES (not REST language)

(b) (b) the lawyer DOESN’T SAY NO (not REST language) and knows or should know that the person reasonably relies on the lawyer to provide the services…

(3) If Mrs. Togstad never became a client (remains prospective client), what could Atty Miller have done on the statute of limitation question?

(a) REST 15(1)(c): Prospective client duties

(i) (c) Use reasonable care to the extent the lawyer provides the person legal services. Include advice on statute of limitations in the letter?

(4) Should breach of a rule of conduct (MR 1.1 competence) be considered a breach in and of itself?  Negligence per se? No. In both CA and Model jdx, not a per se or designed to create civil liability. (Nevertheless, courts say this is relevant and admissible to show breach of duty.)

(5) Professional insurance? CRPC 1.4.2
(a) (a) A lawyer who knows* or reasonably should know* that the lawyer does not have professional liability insurance shall inform a client in writing,* at the time of the client’s engagement of the lawyer, that the lawyer does not have professional liability insurance. 

(b) (b) If notice under paragraph (a) has not been provided at the time of a client’s engagement of the lawyer, the lawyer shall inform the client in writing* within thirty days of the date the lawyer knows* or reasonably should know* that the lawyer no longer has professional liability insurance during the representation of the client. 

(c) This rule does not apply to: 

(i) (1) a lawyer who knows* or reasonably should know* at the time of the client’s engagement of the lawyer that the lawyer’s legal representation of the client in the matter will not exceed four hours; provided that if the representation subsequently exceeds four hours, the lawyer must comply with paragraphs (a) and (b); 

(ii) (2) a lawyer who is employed as a government lawyer or in-house counsel when that lawyer is representing or providing legal advice to a client in that capacity; 

(iii) (3) a lawyer who is rendering legal services in an emergency to avoid foreseeable prejudice to the rights or interests of the client; 

(iv) (4) a lawyer who has previously advised the client in writing* under paragraph (a) or (b) that the lawyer does not have professional liability insurance. 

(v) Comment 

1. [1] The disclosure obligation imposed by paragraph (a) applies with respect to new clients and new engagements with returning clients. 

2. [2] A lawyer may use the following language in making the disclosure required by paragraph (a), and may include that language in a written* fee agreement with the client or in a separate writing: 

a. “Pursuant to rule 1.4.2 of the California Rules of Professional Conduct, I am informing you in writing that I do not have professional liability insurance.” 

3. [3] A lawyer may use the following language in making the disclosure required by paragraph (b): 

4. “Pursuant to rule 1.4.2 of the California Rules of Professional Conduct, I am informing you in writing that I no longer have professional liability insurance.” 

5. [4] The exception in paragraph (c)(2) for government lawyers and in-house counsels is limited to situations involving direct employment and representation, and does not, for example, apply to outside counsel for a private or governmental entity, or to counsel retained by an insurer to represent an insured. If a lawyer is employed by and provides legal services directly for a private entity or a federal, state or local governmental entity, that entity is presumed to know* whether the lawyer is or is not covered by professional liability insurance. 

(d) Mcintosh [can’t sue a lawyer who didn’t represent you]: A lawyer does not owe a duty to parties who are not the direct and intended beneficiary of the lawyer’s services. Bank tried to sue the lawyer from a party that the bank did business with. No duty though. 

(i) Exceptions to the rule: 
1. Wills/Trusts example of 3rd party suit to go through against a lawyer is for wills, when a beneficiary was able to sue the testator’s attorney. Otherwise too slippery a slope. 
2. Situations where client knows the non-client will rely: Lawyer’s opinion letter written specifically for non-clients.  Jenkins & Gilchrist-----  “the IRS will more likely than not find this bogus tax shelter in the Cayman Islands complies with the federal tax laws currently in effect.”
ii) Breach of duty

(1) Equitania

iii) Causation

(1) Garcia

iv) Harm/injury---damages note

h) Breach of Fiduciary Duty
i) A different tort, distinct from legal malpractice

ii) The distinction:

(1) Legal malpractice – breach of professional duty of care---incompetence

(2) Fiduciary duty---breach of duty of loyalty and honesty----dishonesty/conflict of interest/self dealing/violating client confidences.  This isn’t routine incompetence.  It’s intentional.
iii) Lawyers can be sued under both tort theories. (in addition to contract breach).

iv) Advantages of suing for breach of fiduciary duty?

(1) May have different statute of limitations

(2) Might offer different remedies without proving case within a case (which is needed for malpractice)

(a) Impose constructive trust

(b) Other forms of restitution

(3) Atty might have to forfeit fees, even if breach caused no actual damages.

v) Garcia: A plaintiff may present either expert testimony or a suit within a suit to establish the effect of an attorney’s legal malpractice in order to establish a claim. 

i) LEGAL Malpractice DAMAGES
i) Damages must be: 

(1) 1.  reasonably certain ---not speculative

(2) 2.  actually collectable from defedant

(3) 3.  lost punitive damages? (split:  Calif NO)

(4) 4.  fees, litigation expenses? (in underlying case only)  Is this right?  Should the costs and fees of the legal malpractice prosecution be recoverable?

j) Proving a Legal Malpractice Claim

i) Malpractice case summary

(1) Malpractice action against lawyer

(a) Duty (atty-client relationship?)

(i) Togstad (yes) (client thought so PLUS note the SOL issue)

(ii) McIntosh (no) (bank was never a client of the law firm)

(2) Breach of Duty (conduct fell below standard of care?)

(a) Equitania HAY 130 (not assigned) (see Hay 133 notes 1, 3, 4)

(b) Vandermay: Expert testimony is not required in legal-malpractice suits in which the issue of what a reasonable professional would do is straightforward.

(3) Causation of Harm (D’s negligence caused P’s loss?)

(a) Garcia (not assigned-----case within a case)

(4) Damages

ii) Defense: Statute of Limitations on a claim? 

(1) Shumsky v. Eisenstein HAY 157: Under the continuous-representation doctrine, the statute of limitations is tolledif an attorney continues to represent a client on the issue that relates to the malpractice claim. Lawyer fai;led to timely file a breach of contract claim. When did the SOL for the malpractice start? =A claim for legal malpractice accrues when the malpractice occurs, not when the client discovers the malpractice. But its tolled if representation continues. In this case, the cause of action against Eisenstein accrued in March 1994 when the statute of limitations on the underlying breach-of-contract action expired. Hndled other matters, which emant the clock didn’t start until later. 
(a) No Atty Eisenstein answer to phone call? 
(b) Client got the benefit of the doubt.
(c) Artificial (constructive) notice given to client by court ---at the time lawyer did not return the call checking up on the case.
(d) The continuous-representation doctrine is limited to representation concerning a specific legal matter and not merely a continuing relationship between the parties. Thus, in a legal-malpractice claim, the continuous-representation doctrine tolls the statute of limitations if the representation relates specifically to the matter in which the attorney committed the malpractice. 

(e) SOL starts to run when: 

(i) When act occurred (even without any harm)

(ii) When the harm occurs (even if plaintiff is unaware)

(iii) Only when the plaintiff discovers the negligent act/harm caused (modern trend)

(f) CA Rule on SOL: 
(i) California rule for atty malpractice statute of limitations:

1. Cal. Civ. Proc. Code sec. 340.6 reprinted here:“Limitations period is one year after plaintiff discovers or should have discovered “the facts constituting the wrongful act or omission,” but not more than four years from the date of occurrence.”

(g) Is the Shumsky court rule (continuous representation) a good one?  Now followed in a majority of states.

(2) How much responsibility does the client have? Frederick Road Ltd. Partnership v. Brown: Suspicion?  = “inquiry notice” = client has duty to investigate quality of services.  Client’s negligence (not noticing) isn’t automatically excused.But what if atty gives further assurances that everything will be OK?  TRUST ME!

(3) Malpractice Scanrios
(a) A.  Plaintiff discovers malpractice during trial.  Statute begins to run upon discovery.   Might have to file suit before end of trial.  Horrible conflict. (Alaska)

(b) B. Statute begins to run when underlying litigation has been completed. (eliminates  conflict of interest  of a suit during trial) (KY)

(c) C. Statute should begin to run only after all appeals on the underlying claim are exhausted or litigation is otherwise concluded.  12 years in Fremont v. Carey et al. (FLA)

iii) Defense: Laweyr immunity—lawyers immunde from such claim when:
(1) Performing a “judicial function” appointed by the court to represent rights of child (Connecticut)

(2) Federal law pre-empting state law (immune under Labor Management Relations Act for atty while representing a union)

k) Malpracitce in Criminal Cases – AKA Ineffective Assistance of Counsel

i) Mandated in 6th amendment to have assistance of counsel in criminal cases. 

ii) What does “effective” mean in “effective assistance of counsel?” Means that counsel is engaged in all major aspects of the preparation of the trial of a capital case-----   “as opposed to having a lawyer sitting next to you like a potted plant” (quote from Oliver North’s lawyer).

iii) Strickland v Washington [Deference to trial attorneys behavior]
(1) To establish the ineffective assistance of counsel, a convicted defendant must show that his counsel’s performance was deficient because the lawyer did not act as a reasonably competent attorney, and that he was prejudiced by the deficiency because there is a reasonable probability that, but for his attorney’s unprofessional errors, the result of the proceeding would have been different. Attorney didn’t try a bunch of theorys but court found there was some strategy, thus acted reasonable. Additionaly no evidence to suggest added evidence would have changed the outcome. 
(2) There is a low standard for reasonableness: In Florida v. Nixon: Conceding guilt without checking with client. Court called it implied consent. What happened to MR 1.2 client choice?
iv) Lee v. United States: Out of country person guilty of selling exctecy. Lawyer didn’t councel correctly that if he was guilty that hed be deported. Plead duilty was deported. Sued for ineffective assistance of councel. 
(1) Under Lee, if you act as a lawyer in a way that prevents a trial from taking place, don’t need to show that the trial would have come out a certain way. Just that you missed the opportunity. 

v) Absent Lawyer Following Strickland?
(1) Cronic – lawyer is absent?  Presumed ineffective assistance of counsel

(2) Burdine—lawyer is sleeping?  Presumed again

(3) HAY 178 – ineffective assistance of counsel---After Strickland
vi) Other checks on incompetence:

(1) 1.  ethics rules

(2) 1.1 competence

(3) 1.3 diligence & promptness: A lawyer shall act with reasonable diligence and promptness in representing a client.
(4) 1.4 communication

(5) See Moore case – lawyer violated all 3 (HAY 198): Lawyer wasn’t prompt, diligent, and didn’t communicate. 
(6) Isolated violations?  Isolated violations probably won’t get you in trouble.  Bar won’t do anything.
(7) Repeated, aggravated incompetence? This will get you. More than one client. Or offensivs over time.
(8) 2. client protection funds

(a) THis is for lawyer malpractice and the lawyer is judgement proof. CA has a fund that may help you recover. 
6) Counseling/ ADR
a) The Ethics of Negotiation and Settlement: When talking to your clients you are going to try and accomplish the client objectives, and you are going to consult with the client about the means. 
i) MR 1.4 (a) (2) …reasonably consult with the client about the means by which the client's objectives are to be accomplished; 

ii) MR 1.2 (a)…a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued  [GTHe lawyer must execute, but must consilt with client]

iii) MR 2.1 comment [5][COMMUNICATION RULE.. need to say what the alts are] when a matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to litigation. 
b) If committed to ADR, should you file lawsuit anyway? They may not be incompatiable. Bc an ADR may be better accomplished with a pending lawsuit. Most lawsuits do not make it to trial. 

c) Is ADR Good in every case? No ADR if: 
i) If client wants to set precedent to help others in future—set precedent [ Cause lawyering] (ADR is private… so ADR is good for private seeking people)

ii) If client has a very strong case and has time and money and stamina to litigate.

iii) If ADR is not required by contract or court or if  both parties cannot agree to use it.

d) Require ADR before going to trial?

i) Yes, some judges can require clients to pursue ADR before trial in some jurisdictions (fed and state) 

ii) If judge requires it, it is “Court-annexed mediation” or “Court-annexed arbitration”

iii) All jurisdictions fall short of requiring ADR in every case.

e) Lawyers as 3rd-party neutrals

i) Neutrals (Arbitrators or mediators)

ii) As a lawyer beware of – Need to disclose any conflicts that you may have and get written waivers. Any kind of conflict as a mediator and an arbitrator
(1) Unrepresented parties

(2) Unsophisticated parties

iii) Disclose conflicts, get written consent/waiver

f) MR 2.4 – Lawyer Serving as a Third-Party Neutral

i) (a) A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen between them. Service as a third-party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter.
ii) (b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them. When the lawyer knows or reasonably should know that a party does not understand the lawyer's role in the matter, the lawyer shall explain the difference between the lawyer's role as a third-party neutral and a lawyer's role as one who represents a client.
(1) [ Caution] [3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may experience unique problems as a result of differences between the role of a third-party neutral and a lawyer's service as a client representative. The potential for confusion is significant when the parties are unrepresented in the process. Thus, paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the lawyer is not representing them. For some parties, particularly parties who frequently use dispute-resolution processes, this information will be sufficient. For others, particularly those who are using the process for the first time, more information will be required. Where appropriate, the lawyer should inform unrepresented parties of the important differences between the lawyer's role as third-party neutral and a lawyer's role as a client representative, including the inapplicability of the attorney-client evidentiary privilege. The extent of disclosure required under this paragraph will depend on the particular parties involved and the subject matter of the proceeding, as well as the particular features of the dispute-resolution process selected.

g) Definitions of the three types

i) Negotiation—Lawyers talk to each other about settlement (parties could do this themselves)-most flexible ADR form [SETTLEMENT CONFERENCES]
ii) Mediation----Neutral third party (could be a lawyer) talks to each party (plus lawyers, if represented) and helps them reach a negotiated agreement or settlement-----Usually in one room at the same table (but it doesn’t have to be)

iii) .Arbitration----Neutral third party (or parties) acts as judge, holds bench trial, delivers fast decision.  Usually binding (if parties agree to be bound) and therefore tough to appeal. Arbitration is final. Gets it over quickly. Arbitrators often try and split the baby. Half happy. 
h) ADR: Negotiation

i) The most flexible alternative to litigation

ii) Negotiation----is this a new trend? 
(1) Disputes/Cases were getting settled (negotiated) or arbitrated at a high rate (95%?) for decades (or centuries) before there were any ADR (negotiation/mediation) programs in law schools.

iii) Two constraints:

(1) Willing parties:  The other party must want to settle, agree to try to settle, & sign the settlement agreement.

(2) Must be legal:    Illegal solution is unenforceable.

iv) Negotiation – Knowing the Legal Position

(1) See HAY 619 top:  “…competent lawyers will never enter into negotiations without knowing what a court could order, and likely would order, if the matter went to a judge for a final decision.”  

(2) See also BIN 3 at top. “…there usually can be no meaningful evaluation of what avenues of approach are available, let alone which should be adopted, until there first has been an analysis of the client’s legal rights.  Where the client stands legally as of this moment is the crucial question.”

v) ABA Ethical Guidelines for Settlement Negotiations (2002)

(1) Not yet approved by the ABA, but out there. 

vi) Must an attorney consult a client before starting Negotiations? MR 3.1.2 Yes weather to enter int o settlement negotiations is the clients to make. 

i) ADR: Arbitration ( A Bench Trial Lite)

i) Commercial arbitration dates to 1700s

(1) Binding Arbitration Clauses (maybe in buried boilerplate?)

(a) Large corporations routinely use to reduce law suits

(b) Resolution is private

(c) Lucrative for private-judge industry

(d) A big conflict------Arbitrators need repeat corporate business

(e) http://www.salon.com/2000/04/14/sharp/
j) Both parties need to agree to the arbitrator. 

k) Note that Mediation and arbitration are two different ADRs. 

l) Geisler:
i) Facts: lawyer failed to divulge her client’s death to opposing counsel prior to entering into and consumating settlement negotiations.

ii) Holding:  reprimand

iii) Why it’s in the book:  WARNING – don’t deceive

iv) Good Ethics + Common Sense: When death occurs, the lawyer ceases to represent the identified client.
v) Judge says there is a distinction in business and legal ethics. 

(1) Business (Shmethics)

(a) “opposing counsel does not have to deal with his adversary as he would deal in the marketplace.” 

(b) “Caveat emptor”

(2) Legal Ethics

(a) “…require greater honesty, greater candor, and greater disclosure, even though it might not be in the interest of the client or his estate.”

(3) Transactions With Persons Other Than ClientsCan’t lie about material facts. 

(4) CAN exaggerate strengths of factual or legal positions (puffing)
vi) Transactions With Persons Other Than Clients
(1) MR 4.1 Truthfulness In Statements To Others
(a) In the course of representing a client a lawyer shall not knowingly:

(b) (a) make a false statement of material fact or law to a third person; or

(c) (b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

(i) Note 2: This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation. 

(2) MR 8.4: Dishonesty Catch All
(a) It is misconduct to: 
(i) (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
(ii) (b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;
(iii) (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(iv) (d) engage in conduct that is prejudicial to the administration of justice;
(v) (e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or
(vi) (f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.
(3) So, can a lawyer lie about client’s position on an acceptable settlement?  Do lawyers expect the truth here? No, because it’s the negotiation to try and get a good deal. 

(a) If lawyers were required to answer every question truthfully, then all the opposing lawyer would have to do is ask,

(b) “what is the minimum amount your client has agreed to accept?”

(c) So puffing is generally accepted convention in negotiations.

(d) Compare to a head-fake in basketball.

(4) Note 3 and 4

(a) Liability for fraud

(b) You cannot settle suits based on false representations of material facts.

(c) Injured party has the right to sue (the assisting lawyer) for fraud.

(5) Note 5:

(a) Can you threaten to file criminal complaint to get opposing party to settle in a civil matter?

(b) Can you threaten administrative action?  Reporting to dental board?  California Bar?  Medical board?  Real estate board?  NO YOU CANNOT. 

(i) NOW CRPC 3.10 (a) : Can’t use threat to gain advantage in a civil suit. 
1. Threatening Criminal, Administrative, or Disciplinary Charges.  This is not permitted in California.  CRPC 3.10.  No MR on this, but other rules (MR 8.4(d) prejudicial to the administration of justice?  Or criminal law (extortion?) might apply.  HAY 628.

(ii) MR? No MR that corresponds, but the threat can be extortion. And can be prejudicial to the execution of justice. 

(6) Note 6: Youc ant offer it and cant accept it, that you as a lawyer will not participait in any further complaints against that defedants. 

(a) MR/ CRPC 5.6 Restrictions On Right To Practice
(b) A lawyer shall not participate in offering or making:

(c) (a) a partnership, shareholders, operating, employment, or other similar type of agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement; or

(d) (b) an agreement in which a restriction on the lawyer's right to practice is part of the settlement of a client controversy.
(i) Wrong to demand or suggest or offer this deal (MR 8.4 prohibits a lawyer from inducing another lawyer to violate the rules –like MR 5.6 (B))

(ii) Wrong to accept it.

(iii) limits the lawyer’s professional autonomy AND ALSO limits the freedom of clients to choose a lawyer (and this lawyer might be the best one to take this type of case) MR 5.6 comment [1]

(iv) Also it is a conflict of interest between  lawyer’s duty to current client (to get best settlement) and the lawyer’s duty to future clients (to be able to help them at all).

(v) Public policy favors unfettered choice of counsel.

(7) Conduct prejudicial to the administration of justice? CRPC 8.4 (d)

(a) Also MR 8.4 

(b) Criminal law?  Extortion? 

7) Duty of Confidentiality
a) General Rules

i) § 2.3 - Evaluation for Use by Third Persons -- Evaluation for Use by Third Person MR 2.3.  California has no comparable rule. HAY 129.
(1) (a) A lawyer may provide an evaluation of a matter affecting a client for the use of someone other than the client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer's relationship with the client.
(2) (b) When the lawyer knows or reasonably should know that the evaluation is likely to affect the client's interests materially and adversely, the lawyer shall not provide the evaluation unless the client gives informed consent.
(3) (c) Except as disclosure is authorized in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by Rule 1.6.
(a) COMMENT
(i)  [1] An evaluation may be performed at the client's direction or when impliedly authorized in order to carry out the representation. See Rule 1.2. Such an evaluation may be for the primary purpose of establishing information for the benefit of third parties; for example, an opinion concerning the title of property rendered at the behest of a vendor for the information of a prospective purchaser, or at the behest of a borrower for the information of a prospective lender. In some situations, the evaluation may be required by a government agency; for example, an opinion concerning the legality of the securities registered for sale under the securities laws. In other instances, the evaluation may be required by a third person, such as a purchaser of a business.
(ii) [2] A legal evaluation should be distinguished from an investigation of a person with whom the lawyer does not have a client-lawyer relationship. For example, a lawyer retained by a purchaser to analyze a vendor's title to property does not have a client-lawyer relationship with the vendor. So also, an investigation into a person's affairs by a government lawyer, or by special counsel employed by the government, is not an evaluation as that term is used in this Rule. The question is whether the lawyer is retained by the person whose affairs are being examined. When the lawyer is retained by that person, the general rules concerning loyalty to client and preservation of confidences apply, which is not the case if the lawyer is retained by someone else. For this reason, it is essential to identify the person by whom the lawyer is retained. This should be made clear not only to the person under examination, but also to others to whom the results are to be made available.
(b) Duties Owed to Third Person and Client
(i) [3] When the evaluation is intended for the information or use of a third person, a legal duty to that person may or may not arise. That legal question is beyond the scope of this Rule. However, since such an evaluation involves a departure from the normal client-lawyer relationship, careful analysis of the situation is required. The lawyer must be satisfied as a matter of professional judgment that making the evaluation is compatible with other functions undertaken in behalf of the client. For example, if the lawyer is acting as advocate in defending the client against charges of fraud, it would normally be incompatible with that responsibility for the lawyer to perform an evaluation for others concerning the same or a related transaction. Assuming no such impediment is apparent, however, the lawyer should advise the client of the implications of the evaluation, particularly the lawyer's responsibilities to third persons and the duty to disseminate the findings.
(c) Access to and Disclosure of Information
(i) [4] The quality of an evaluation depends on the freedom and extent of the investigation upon which it is based. Ordinarily a lawyer should have whatever latitude of investigation seems necessary as a matter of professional judgment. Under some circumstances, however, the terms of the evaluation may be limited. For example, certain issues or sources may be categorically excluded, or the scope of search may be limited by time constraints or the noncooperation of persons having relevant information. Any such limitations that are material to the evaluation should be described in the report. If after a lawyer has commenced an evaluation, the client refuses to comply with the terms upon which it was understood the evaluation was to have been made, the lawyer's obligations are determined by law, having reference to the terms of the client's agreement and the surrounding circumstances. In no circumstances is the lawyer permitted to knowingly make a false statement of material fact or law in providing an evaluation under this Rule. See Rule 4.1.
(d) Obtaining Client's Informed Consent
(i) [5] Information relating to an evaluation is protected by Rule 1.6. In many situations, providing an evaluation to a third party poses no significant risk to the client; thus, the lawyer may be impliedly authorized to disclose information to carry out the representation. See Rule 1.6(a). Where, however, it is reasonably likely that providing the evaluation will affect the client's interests materially and adversely, the lawyer must first obtain the client's consent after the client has been adequately informed concerning the important possible effects on the client's interests. See Rules 1.6(a) and 1.0(e).
(e) Financial Auditors' Requests for Information
(i) [6] When a question concerning the legal situation of a client arises at the instance of the client's financial auditor and the question is referred to the lawyer, the lawyer's response may be made in accordance with procedures recognized in the legal profession. Such a procedure is set forth in the American Bar Association Statement of Policy Regarding Lawyers' Responses to Auditors' Requests for Information, adopted in 1975.
b) Evidence RULES of Confidentiality 

i) Violating Evidence rules per se breach the ethics rules. 

ii) Two related evidentiary rules today:

(1) Attorney-Client Privilege lets client and lawyer refuse to answer questions (in discovery or in court) about A-C confidential communications

(2) Work-Product Doctrine provides a limited privilege for materials prepared by a party or party’s agent (a lawyer?) in anticipation of litigation.

iii) ATTORNEY CLIENT PRIVLEDGE 

(1) A-C Privilege –(evidence) The Rule: REST 68

(a) Except as otherwise provided in this Restatement, the attorney-client privilege may be invoked as provided in REST § 86 with respect to: 

(i) (1) a communication 

(ii) (2) made between privileged persons (See STROH)
(iii) (3) in confidence 

(iv) (4) for the purpose of obtaining or providing legal assistance for the client.
1. Ethical duty is much broader:

2. Once a client, everything that you find out about the client is in the confidential cover. Goes beyond the litigations etting. Can’t reveal the information. 

3. Ethical duty of confidentiality extends to information that the lawyer learns from sources other than the client.  It goes beyond the litigation setting.  It forbids the lawyer from revealing protected information on his/her own (the lawyer’s) initiative. 

4. One of the core duties of a lawyer: MR 1.6 and CRPC 1.6 (save this for the next class)

(2) If a communication is ruled privileged, then it cannot be introduced into evidence in a legal proceeding, unless some exception applies or unless the privilege has been waived.

(3) When does this privilege Issue come up? 

(a) Litigation

(i) Discovery---preparing for trial (depositions—interrogatories)

(ii) Introducing evidence at trial

(4) Who has the burden of asserting the Privilege? 

(a) The A-C privilege belongs to the client, not the lawyer.

(b) But the lawyer, authorized, may act for the client.

(c) So the burden to assert it and prove it (or waive it) is on the client

(d) If it is not asserted, it is automatically waived

(5) What if the client sues the lawyer? 

(a) Rest 83

(i) The attorney-client privilege does not apply to a communication that is relevant and reasonably necessary for a lawyer to employ in a proceeding:

(ii) (2) to defend the lawyer…against a charge that the lawyer…acted wrongfully during the course of representing a client.
(6) What if the client doesn’t pay and the lawyer has to sue to collect?

(a) REST 83

(i) The attorney-client privilege does not apply to a communication that is relevant and reasonably necessary for a lawyer to employ in a proceeding:

(ii) (1) To resolve a dispute with a client concerning compensation or reimbursement…

(7) You cannot immunize facts by telling to atty (bottom of HAY 222---like Raso in Note 1 HAY 218)

(8) Identiy of Client? Usually not priviledged? 

(9) Note that in Baird case, the identity of the clients was privileged information---because disclosure of the clients would have been disclosure of their motive for consulting Baird, the attorney.  A tip-off:

(a) Visit to divorce lawyer? Yes for motive reasoning 

(b) Visit to criminal defense lawyer? Yes. For Motive Reasoning. 

iv) WORK-PRODUCT DOCTORINE

(1) Work prepared by a party or a party’s agent (the lawyer?) in anticipation of litigation or for ongoing litigation.

(2)   Two kinds:

(a) 1.  opinion work product (Completely immune)

(b) 2.  ordinary work product (Qualified Protection)

(3) THE DIFFERENCE?

(a) WP: LAWYERS MENTAL PROCESS OR OPPINIONS

(b) Ordinary Process: Everything else

(4) How can one overcome ordinary WP doctorine qualification? 

(a) Show:

(i) 1.  Substantial need for the materials AND

(ii) 2.  Unable without undue hardship to obtain the substantial equivalent of the materials by other means

1. Example: accident report or investigation done right after accident. (MIDDLE OF NOTE 7)
(5) Opinion work product almost never able to get it. 
(a) Except

(i) If legal opinions, theories, conclusions are put-in-issue (example: party sues lawyer for malicious prosecution/bad faith litigation)

(ii) If it is to be used at trial (exhibit?)

(6) Who owns WP Immunity? 

(a) Majority: 
(i) Client has authority to assert it or waive it.  (Just like the A-C privilege---majority rule)

(ii) REST 90(1)
(b) Minority: AND IN CALIFORNIA
(i) Lawyer is exclusive holder  (presumably because it concerns the lawyer’s thinking, planning, drafting)

(ii) State Comp. Ins. Fund v. Superior Court, 91 Cal App 4th 1080 (2001) HAY 210

(7) UpJohn: Company was being sued. Company counsel asked questions to a variety of employees. Privledged does not have to just be senior management. In the corporate context, the attorney-client privilege applies to not only those high-level employees who have the authority to act on the legal advice of the attorney, but also to any of those employees who provide information to the attorney so that he may give such legal advice.

(a) Duration of the privledges? Privledges last forever, passed death. Unless released. 
(b) What about EVIDENCE PRIVLEDGES? Outlast the matter for which the communications were made and documents drafted.

(c) MR 1.13 Organizational clients – the client is the organization. Not the CEO or Prez. 
(i) (a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.
(ii) (b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances, to the highest authority that can act on behalf of the organization as determined by applicable law.
(iii) (c) Except as provided in paragraph (d), if 
1. (1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action or a refusal to act, that is clearly a violation of law; and
2. (2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer may reveal information relating to the representation whether or not Rule 1.6Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.
(iv) (d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law.
(v) (e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.
(vi) (f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.
(vii) (g) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.
(viii) COMMENT
1. The Entity as the Client
a. [1] An organizational client is a legal entity, but it cannot act except through its officers, directors, employees, shareholders and other constituents. Officers, directors, employees and shareholders are the constituents of the corporate organizational client. The duties defined in this Comment apply equally to unincorporated associations. “Other constituents” as used in this Comment means the positions equivalent to officers, directors, employees and shareholders held by persons acting for organizational clients that are not corporations.

b. [2] When one of the constituents of an organizational client communicates with the organization's lawyer in that person's organizational capacity, the communication is protected by Rule 1.6Rule 1.6. Thus, by way of example, if an organizational client requests its lawyer to investigate allegations of wrongdoing, interviews made in the course of that investigation between the lawyer and the client's employees or other constituents are covered by Rule 1.6Rule 1.6. This does not mean, however, that constituents of an organizational client are the clients of the lawyer. The lawyer may not disclose to such constituents information relating to the representation except for disclosures explicitly or impliedly authorized by the organizational client in order to carry out the representation or as otherwise permitted by Rule 1.6Rule 1.6.

c. [3] When constituents of the organization make decisions for it, the decisions ordinarily must be accepted by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, including ones entailing serious risk, are not as such in the lawyer's province. Paragraph (b) makes clear, however, that when the lawyer knows that the organization is likely to be substantially injured by action of an officer or other constituent that violates a legal obligation to the organization or is in violation of law that might be imputed to the organization, the lawyer must proceed as is reasonably necessary in the best interest of the organization. As defined in Rule 1.0(f), knowledge can be inferred from circumstances, and a lawyer cannot ignore the obvious.

d. [4] In determining how to proceed under paragraph (b), the lawyer should give due consideration to the seriousness of the violation and its consequences, the responsibility in the organization and the apparent motivation of the person involved, the policies of the organization concerning such matters, and any other relevant considerations. Ordinarily, referral to a higher authority would be necessary. In some circumstances, however, it may be appropriate for the lawyer to ask the constituent to reconsider the matter; for example, if the circumstances involve a constituent's innocent misunderstanding of law and subsequent acceptance of the lawyer's advice, the lawyer may reasonably conclude that the best interest of the organization does not require that the matter be referred to higher authority. If a constituent persists in conduct contrary to the lawyer's advice, it will be necessary for the lawyer to take steps to have the matter reviewed by a higher authority in the organization. If the matter is of sufficient seriousness and importance or urgency to the organization, referral to higher authority in the organization may be necessary even if the lawyer has not communicated with the constituent. Any measures taken should, to the extent practicable, minimize the risk of revealing information relating to the representation to persons outside the organization. Even in circumstances where a lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an organizational client, including its highest authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant doing so in the best interest of the organization.

e. [5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization to address the matter in a timely and appropriate manner, the lawyer must refer the matter to higher authority, including, if warranted by the circumstances, the highest authority that can act on behalf of the organization under applicable law. The organization's highest authority to whom a matter may be referred ordinarily will be the board of directors or similar governing body. However, applicable law may prescribe that under certain conditions the highest authority reposes elsewhere, for example, in the independent directors of a corporation.

2. Relation to Other Rules
a. [6] The authority and responsibility provided in this Rule are concurrent with the authority and responsibility provided in other Rules. In particular, this Rule does not limit or expand the lawyer's responsibility under Rules 1.8Rules 1.8, 1.161.16, 3.33.3 or 4.14.1. Paragraph (c) of this Rule supplements Rule 1.6(b) by providing an additional basis upon which the lawyer may reveal information relating to the representation, but does not modify, restrict, or limit the provisions of Rule 1.6(b)(1) - (6). Under paragraph (c) the lawyer may reveal such information only when the organization's highest authority insists upon or fails to address threatened or ongoing action that is clearly a violation of law, and then only to the extent the lawyer reasonably believes necessary to prevent reasonably certain substantial injury to the organization. It is not necessary that the lawyer's services be used in furtherance of the violation, but it is required that the matter be related to the lawyer's representation of the organization. If the lawyer's services are being used by an organization to further a crime or fraud by the organization, Rules 1.6(b)(2) and 1.6(b)(3) may permit the lawyer to disclose confidential information. In such circumstances Rule 1.2(d) may also be applicable, in which event, withdrawal from the representation under Rule 1.16(a)(1) may be required.

b. [7] Paragraph (d) makes clear that the authority of a lawyer to disclose information relating to a representation in circumstances described in paragraph (c) does not apply with respect to information relating to a lawyer's engagement by an organization to investigate an alleged violation of law or to defend the organization or an officer, employee or other person associated with the organization against a claim arising out of an alleged violation of law. This is necessary in order to enable organizational clients to enjoy the full benefits of legal counsel in conducting an investigation or defending against a claim.

c. [8] A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or permit the lawyer to take action under either of these paragraphs, must proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.

3. Government Agency
a. [9] The duty defined in this Rule applies to governmental organizations. Defining precisely the identity of the client and prescribing the resulting obligations of such lawyers may be more difficult in the government context and is a matter beyond the scope of these Rules. See Scope [18]. Although in some circumstances the client may be a specific agency, it may also be a branch of government, such as the executive branch, or the government as a whole. For example, if the action or failure to act involves the head of a bureau, either the department of which the bureau is a part or the relevant branch of government may be the client for purposes of this Rule. Moreover, in a matter involving the conduct of government officials, a government lawyer may have authority under applicable law to question such conduct more extensively than that of a lawyer for a private organization in similar circumstances. Thus, when the client is a governmental organization, a different balance may be appropriate between maintaining confidentiality and assuring that the wrongful act is prevented or rectified, for public business is involved. In addition, duties of lawyers employed by the government or lawyers in military service may be defined by statutes and regulation. This Rule does not limit that authority. See Scope.

4. Clarifying the Lawyer's Role
a. [10] There are times when the organization's interest may be or become adverse to those of one or more of its constituents. In such circumstances the lawyer should advise any constituent, whose interest the lawyer finds adverse to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent such constituent, and that such person may wish to obtain independent representation. Care must be taken to assure that the individual understands that, when there is such adversity of interest, the lawyer for the organization cannot provide legal representation for that constituent individual, and that discussions between the lawyer for the organization and the individual may not be privileged.

b. [11] Whether such a warning should be given by the lawyer for the organization to any constituent individual may turn on the facts of each case.

5. Dual Representation
a. [12] Paragraph (g) recognizes that a lawyer for an organization may also represent a principal officer or major shareholder.

6. Derivative Actions
a. [13] Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel the directors to perform their legal obligations in the supervision of the organization. Members of unincorporated associations have essentially the same right. Such an action may be brought nominally by the organization, but usually is, in fact, a legal controversy over management of the organization.

b. [14] The question can arise whether counsel for the organization may defend such an action. The proposition that the organization is the lawyer's client does not alone resolve the issue. Most derivative actions are a normal incident of an organization's affairs, to be defended by the organization's lawyer like any other suit. However, if the claim involves serious charges of wrongdoing by those in control of the organization, a conflict may arise between the lawyer's duty to the organization and the lawyer's relationship with the board. In those circumstances, Rule 1.7Rule 1.7 governs who should represent the directors and the organization.
(d) Purpose of AC privledge is to encourage clients to make full-disclosure to their attorneys. If it wasn’t then the other side could just get all the information vailable to fight the case. 
(i) Per Rhenquist: To encourage full and frank A-C communication---promote broader public interests in observance of law and administration of justice.  The atty must know everything about the client’s reasons to seek representation.

(e) Note 2: Why do we have it?  Wouldn’t allowing access  help us find truth and avoid frivolous lawsuits?  Quicker settlements?  Or would this just run afoul of professionalism?

(i) The W-P privilege protects from discovery any material prepared by the party or its agent (atty?) in anticipation of litigation.

(ii) Rehnquist HAY 212 bottom----- quotes Justice Jackson in Hickman v. Taylor:  “Discovery was hardly intended to enable a learned profession to perform its function…on wits borrowed from the adversary.”
(iii) Shouldn’t be able to win your cases by jacking other people’s work. 

(f) Note 6: How long does the privilege last? Forever (passed death) unless the client releases the privledge. 
(8) Stewart (WORK PRODUCT): Federal Rule of Civil Procedure 26(b)(3) protects from discovery, as work product, documents prepared for litigation by the adverse party or its agent. Case where there was a sexual harassment complaint, and Falley’s inc does research. Other side tries to get the information made in preparation of litigation. This is not allowed. 
(9) What is protected? Protects tangible documents and materials, not the underlying information. Pertains to the tangible documents, not the knowledge. Cannot be used as a shield against facts that would be discoverable. Simply protects you against from sharing what you’ve accumulated. 

(a) Just documents and things (Not the information in the documents or information the person being deposed knows.)

(b) NOTE THAT CALIFORNIA extends work product to the transactional practice (Not just things that are prepared in preparation of litigation). Things that reflect legal opinions and conclusions. 

(c) Telephone records? No. 

(d) Only that which is prepared in anticipation of litigation?

(e) Older documents structuring allegedly fraudulent transfers?  NO

(f) Research anticipating IRS challenge to merger?  Litigation reasonably anticipated? YES
(g) Ordinary Course of Business? Not in anticipation of litigation. Not WP, not protected

(h) Dual purpose? For litigation and other purpose? Key question is weather docs were prepared in anticipation. Needs to be for anticipating a lawsuit. 

(i) Broader formations? IN a few states,  and in CA, WP has been extended to lawyers in connection with the transactional practice. 
(j) Experts: 

(i) Generally discoverable if expert testifies (factual info)

(ii) Not discoverable if expert is non-testifying consultant

(10) A document that was not privileged when originally generated does not become privileged simply by a client’s sending it to an attorney. 

(11) So who holds privilege?

(a) A-C Privilege---in all jurisdictions:  the client
(b) W-P Doctrine---in most jurisdictions: the client
(c) W-P Doctrine---in California:  the lawyer
(12) Basic requierments of attorney-client privledge
(a) Communication 
(b) Made between privledge persons

(i) Stroh v. GM (Agents don’t destroy a-c priv: The presence of a client’s agent during the client’s communications with his or her lawyer does not waive the attorney-client privilege. Old person brought daughter in to help communicate to the lawyer. Not usually privileged. The key inquiry is whether the client has a reasonable expectation of confidentiality. The presence of the client’s agent does not diminish the client’s expectation of confidentiality. In this case, the supreme court erred in granting GMC’s motion to compel discovery. Diana’s presence during Maychick’s conversations with her lawyer did not amount to a waiver of Maychick’s attorney-client privilege. Diana was Maychick’s daughter and was acting as her agent. Diana hired Maychick’s lawyers, drove her to the law office, and generally helped Maychick through the legal proceeding.

(ii) Note that court says people who are brought in as an agent or to assist in the communication will keep privilege communication privileged. EG a Translator is an agent. Note that a SUPPORT PERSON is not goof. 
1. Accountant? Kovel doctrine: Accounting is a foreign language to some lawyers, its like a language. It’s a translator there. 

2. Agents of lawyer: Okay for secretary, paralegal, attorneys agents. This is okay. But watch out for other people that weren’t toddler. 

3. The Hillary Clinton Rule: Only bring in people that absolutely must be there. 

4. Common Interest Doctrine: Two parties being co-represented—they are privileged to 3rd parties, but not between each other.  

5. Agency for the Attorney: Ok for agents of lawyers (secretary + paralegal) to be present. 

(c) In CONFIDENCE meaning for the attorney client privledge. 

(i) Reasonable belief that only privileged persons will learn the contents of the communication.  

1. Emails (if employer reserves right to check—expectation of privacy)?

2. Plans to later publish widely (NY Times example?

3. Café/ Elevator?
(d) FOR LEGAL ADVICE

(i) Non legal advice does not apply (financial, business, lobbying)

(ii) Crime Fraud Exception? If furthering ongoing or future crume/ fraud – then no A-C Privilige. Focus is on the client’s motives in communicating with the lawyer

1. In re Public Defender Service rule:  talk client out of committing crime? = then no crime fraud exception to A-C privilege. Conversation is privileged

2. Also: Elihu Root (1845-1937) quote:  “About half of the practice of a decent lawyer is telling would-be clients that they are damned fools and should stop.”
v) Work Product Doctrine / Waiver
(1) MR Rule 4.4 – (b) A lawyer who receives a document or electronically stored information relating to the representation of the lawyer's client and knows or reasonably should know that the document or electronically stored information was inadvertently sent shall promptly notify the sender.


(a) Rico v. Mitsubishi: If an attorney inadvertently receives documents, and it becomes apparent to the attorney that the documents are privileged, the attorney must immediately notify opposing counsel. Rico attorney stole the notes of the other side. 

(i) An attorney may not read a document any more closely than is necessary to ascertain that it is privileged.  Privileged?  Notify opposing counsel and resolve situation.

(b) From Rico:  reasoning later used for seemingly weak rule in CRPC 4.4

(i) Mere exposure to an adversary’s confidences is insufficient to warrant disqualification.  Such a draconian rule might nullify a client’s right to representation by chosen counsel whenever an attorney was exposed to an adversary’s confidences by inadvertence or devious design.  Disqualification is justified if an attorney conducts himself or herself in an unethical manner.  Here, Johnson acted unethically when he made copies and disseminated them, causing damage that placed the defendants at a great disadvantage.

1. This is to make it that the other side couldn’t get you DQd by sharing info. 

(ii) An attorney inadvertently receiving privileged material should refrain from examining the material more than is necessary to determine the item is privileged; should immediately notify the sender; should try to reach agreement with the sender or if not possible should resort to the court for guidance.  The Supreme Court endorsed this approach, which it characterized as fair and reasonable, and addresses the realities of modern massive document productions. 

1. What about metadata? If the other side knows or should reasonably know that you should not have received the metadata (track changes) then you fall under 4.4 (b) notify the other side. 
2. Should we require the document to be returned n MR 4.4(b)? no real prof. Photocopies, etc. 
(iii) 3 approaches to when documents are shared does in make a waiver?
1. Strict liability – no one follows. If sent, waived. No. 
2. Waiver must be deliberate – Some. 
3. Totality of the circumstances – balances factors – majority Reasonableness of measures taken to protect privilege

a. Amgen case: Firm photocopied 70k+ of pages for icovery and accidentally sent work product. Court said its waived bc should have had processes that were reasonable to make sure it didn’t get out (review the docs). 

(iv) Waiver (Subsequent Disclosure)
1. Always can Waive. But exception under Restatement section 79: 

a. e. Extent of disclosure. Waiver results only when a nonprivileged person learns the substance of a privileged communication. Knowledge by the nonprivileged person that the client consulted a lawyer does not result in waiver, nor does disclosure of nonprivileged portions of a communication or its general subject matter. Public disclosure of facts that were discussed in confidence with a lawyer does not waive the privilege if the disclosure does not also reveal that they were communicated to the lawyer. See § 69, Comment d (distinction between communications and facts).

2. Partial Disclosure: Will lead to full disclosure if a partial disclosure creates a distortion of the facts. 
3. Waiver by Putting in Issue: AC privledge waived if the client makes a confidential communication itself an issue in litigation. IE ineffective assistance of counsel. 

8) Ethical Duty for Confidentiality

a) Derived from Agency Law

i) REST 8.05 (2006) agent can’t disclose or use information confidentially given to him/her by the principal or acquired during the relationship.
b) Remember the ethical duty is much broader than the evidentiary privilege. How?  Three ways

i) 1.  A-C & W-P  apply to admissibility of evidence in court

(1) The ethical duty applies to all settings:  MUCH BROADER

ii) 2.  A-C and W-P apply to communications not information

(1) The ethical duty applies to all information relating to representation of client:  MUCH BROADER

iii) 3.  A-C only applies to communications between client and atty.  

(1) The ethical duty applies to all information, regardless of source (could be from a third party---investigator or witness):  MUCH BROADER

c) Bottom Line: Even if content of some communication isn’t protected by A-C privilege and client or attorney could be forced to divulge it in court, that same content (info) might be protected by the ethical duty of confidentiality.  Lawyer must not reveal the info in any setting (except ct) or she will be disciplined by the bar.

d) MR 1.6

i) Under ethical duty, the atty may not divulge certain information to anyone else----EXCEPT 

(1) Client waives (actual) MR 1.6(a)

(2) Client waives (implied) MR 1.6 (a)

(3) To protect/correct MR 1.6(b)(1)&(2)&(3)

(4) To see if you’re ethical  MR 1.6(b)(4)

(5) To defend yourself MR 1.6(b)(5)

(6)  To comply with “other law” (or ct. order) MR 1.6(b)(6)

(7) To resolve conflicts (lateral moves) MR 1.6(b)(7)

(8) To show candor to court MR 3.3 

e) MR

f) 1.6: 

i) (a) [AUTHORIZATION] A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized (like reaving info to get a good settlement) in order to carry out the representation or the disclosure is permitted by paragraph (b).
ii) (b) [EXCEPTIONS] A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
(1) (1)[ PREVENT DEATH]  to prevent reasonably certain death or substantial bodily harm;
(a) Spaulding v. Zimmerman: Kid was harmed in car accident. Settled for injuries. But didn’t know that there was a latent aneurism. So settlement was vacated two years later since plaintiff was not aware. 
(i) 1.  Should the Zimmerman/Ledermann lawyers have disclosed the boy’s condition even though under no ethical duty to do so?  Mr 2.1 – in rendering (advise client on non-law issues ----moral, economic, social, political). Professor says.. do the decent thing, but no rule to do so. 
(ii) Might the Zimmerman/Ledermann lawyers have coaxed their clients to  divulge the diagnosis?  Anything wrong with that?

1. MR 1.4: Csonult with client about objectives. Try to word it so that you don’t restrict them to think about big picture items. Or Concerns.. TALK ABOUT CONCERNS. 
(iii) How would you see the lawyers’ duty under MR 1.6(b)(1) if it had been in place in Minnesota in 1957?

1. MAY reveal language suggests they didn’t have to. 

(iv) Environmental Hypo: Client is polluting. Sued for killing fish. Defense finds out its not just fish getting sick, its everyone. Are they required to disclose under 1.6b1? No requirement to disclose. BUT MAY. 

1. [6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the confidentiality of information relating to the representation of their clients, the confidentiality rule is subject to limited exceptions. Paragraph (b)(1) recognizes the overriding value of life and physical integrity and permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has accidentally discharged toxic waste into a town's water supply may reveal this information to the authorities if there is a present and substantial risk that a person who drinks the water will contract a life-threatening or debilitating disease and the lawyer's disclosure is necessary to eliminate the threat or reduce the number of victims.
(v) Note 7 Hazardous Discharge? Must reveal to save a life? Only 10 states say MUST reveal information to save lives. The other 40 states don’t. In California, we only say MAY reveal for CRIMINAL ACT. See below. 
1. Note 8 Cal Ethics B&P 6068(e)(1&2)

a. (e) (1) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.

b. (2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.
(vi) Note 9 suicide? Can a lawyer divulge that fact under an exception to 1.6?

1. Diminished capacity? 1.14(b) – clients with diminished capacity. The lawyer shall as much as reasonably possible maintain a reasonable relationship with the clients. But under 1.14(b) with suicide, can try and appoint a guardian. Can check them in to a hospital, etc. Otherwise nothing to do with suicide as suicide is not a crime. 
a. Client with Diminished Capacity. MR 1.14.   California has no comparable rule.  HAY 270-271.

(vii) Note 10 Spaulding settlement: Settlment was 2 weeks before 21st birthday. If he had been over 21 he would have been in trouble cb would have accepted the settlement. 
(2) (2) [TO PREVENT HARM] to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;
(a) Purcell Case: Kid threatened to burn down the apt building after landlord evicted him. Attny called police. Breach of attorney client privilege? Crime fraud acception? No if just a threat but yes if there was evidence to show that he was actually going to carry out the crime. 
(i) Note 4 – Legal duty of Tarasoff: should there be a common-law duty to disclose to protect 3rd persons from crimes? There isn’t bc lawyers are NOT psycologists, cant tell if someone will do something. However, there is that duty for psycologists to help protect 3rd parties who may be harmed. 

(b) Note that client fraud is included here that leads to loss from FINANCIAL CRIMES. Also applies under MR 1.6(b)(3) ALSO NOTE MR 1.13, Organization as a CLIENT (when the lawyer knows of conduct that hurts the rgnizationt he lawyer SHALL report the conduct up the ladder). 

(i) Plus Sarbanes-Oxley Regs

1. Federal statute for Reporting company misconduct allowing (does not say MUST) reporting to the SEC. across all states. 

(3) (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;
(4) (4) to secure legal advice about the lawyer's compliance with these Rules;
(5) (5) [LAWYER DEFENSE] to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client;
(a) Applies to criminal and civil cases. 

(b) Comment 10: Preemptive strike response to accusation or allegation ok. No need to wait for criminal arrest or suit to be filed. 

(c) Amount of information to disclose to self-protect? (or for any other purpose)? LIMITED. To the extend the lawyer reasonably believed necessary. Disclose no greater than necessary to achieve the self-defense purpose (analogize to self-defense to an intentional tort).

(d) Establishing a Claim against a client: 

(i) Establishing a claim for wrongful termination suits by in-house lawyer for whistleblowing - ABA (MR 1.6 (b)(5) & ABA Formal Op. 01-424 (2001) lets in-house lawyer use confidential information to establish the claim for wrongful termination.

(e)  Fee Dispute: Yes you can reveal confidential information limited to the extend to get the dispute resolved. 

(6) (6) to comply with other law or a court order; or
(7) (7) to detect and resolve conflicts of interest arising from the lawyer's change of employment or from changes in the composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client.
iii) (c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the representation of a client. Client-Lawyer Relationship
g) See also California Rules/Statutes (also has confidences and secrets-not defined)

i) CRPC 1.6 (see discussion note 1) &

ii) B&P 6068 (e)(1)

h) How important is confidentiality? Very: 

i) For discussion of relationship of duty of confidentiality rule and other ethical rules (1.6 trumps reporting misconduct, conflicts of interest, truthfulness in statements to others, etc.)

ii) Duty of confidentiality trumps all other duties (carves out an exception) except for: 

iii) MR 3.3 lawyer’s duty of candor to tribunal trumps 1.6 confidentiality (this is huge)  HAY bottom 190
9) Attorney’s Fees MR 1.5
· Types:

· 1. Hourly fee based on hourly rate x time (to ¼ hour/15 min or 1/6 hour/10 min or 1/10 hour/6 min)

· 2. Flat fee:  $500 to prepare a simple will, divorce, property transfer

· 3. Contingent fee at trial/settlement:  civil fee is contingent upon specific outcome---usually a favorable outcome = winning.

· 4. Proportional fee: percentage value of transaction

· 5. Combinations

· 6. Bartering?  Car?  Horse?  Stock in a business unrelated to the legal work?

· Attorney’s Personal Conflicts

· Fee arrangement conflicts are tolerated. However one rule that is not is the literary rights to the story of a client being granted to the attorney before litigation is over.  Across MR 1.8 and restatement this is the case. 
· Before litigation is over. Acceptable substitution for a fee?

· Lawyer would have incentive to make the case more sensational----sell the movie, book.

· MR 1.8 (d). California??  See CPRC 1.8.1 considered okay as long as the terms are FAIR AND REASONABLE TO CLIENT. Advised the client to OKAY THE DEAL through another lawyer and givent hem time to do that, and client provides WRITTEN CONSENT. This is the DOING BUSINESS WITH A CLIENT RULE. 

· Literary Rights to Lawyer at beginning of representation?  Forbidden in MR 1.8(d) before conclusion of representation.  Ok in California if there is compliance with the rule on doing business with a client.  CRPC 1.8.1.  HAY 353.

· Alost fee arrangement that are overreaching when they go against an inexperienced client for “non-refundable” deposits are not usually acceptable. 

· Courts also have held that advancemebt of future fees (not a retainer) is not refundable. This applies even when the fee is considered “refundable.” 

· Legal Fees are: 

· 1.  a matter of contract between the parties

· 2.  subject to restrictions of ethics rules  (must be reasonable-----not unconscionable)

· MR 1.5 [FEES]

· a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:
· (1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;
· (2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;
· (3) the fee customarily charged in the locality for similar legal services;
· (4) the amount involved and the results obtained;
· (5) the time limitations imposed by the client or by the circumstances;
· (6) the nature and length of the professional relationship with the client;
· (7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and
· (8) whether the fee is fixed or contingent.
· (b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.
· (c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.
· (d) A lawyer shall not enter into an arrangement for, charge, or collect:
· (1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or
· (2) a contingent fee for representing a defendant in a criminal case.
· (e) A division of a fee between lawyers who are not in the same firm may be made only if:
· (1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;
· (2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and
· (3) the total fee is reasonable.
· 1.5 in CALIFORNIA
· A lawyer shall not make an agreement for, charge, or collect an unconscionable or illegal fee. 

· Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. The factors to be considered in determining the unconscionability of a fee include without limitation the following: 

· (1)  whether the lawyer engaged in fraud* or overreaching in negotiating or setting the fee; 

· (2)  whether the lawyer has failed to disclose material facts; 

· (3)  the amount of the fee in proportion to the value of the services performed; 

· (4)  the relative sophistication of the lawyer and the client; 

· (5)  the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly; 

· (6)  the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer; 

· (7)  the amount involved and the results obtained; 

· (8)  the time limitations imposed by the client or by the circumstances; 

· (9)  the nature and length of the professional relationship with the client; 

· (10)  the experience, reputation, and ability of the lawyer or lawyers performing the services; 

· (11)  whether the fee is fixed or contingent; 

· (12)  the time and labor required; and 

· (13)  whether the client gave informed consent* to the fee. 

· Differences between the CRPC and MR for 1.5? 

· CRPC 1.5 (b) 1,2,4

· 1. Fraud – when lawyer sees an unsophisticated client and overreach

· 2. failed to disclose facts - 

· 3. the relative sophistication of atty/client - “Fees agreed to by clients sophisticated … should almost invariably be found reasonable.” Per the Rest 34 comment (c). 

· MR 1.5 (a) (3)Fee customarily charged in the locality for similar legal services (in MR but not in CRPC)

· In CA, true retainer fee must be in writing. In MR, no requirement. But in MR contingent fee must be in writing. 

· Built in Conflict from the hourly fee: 

· Note that inherent, unavoidable conflicts are tolerated by our system:

· Hourly fee?  Atty wants to work as many hours as possible. Client wants quick resolution to cut costs.

· Contingent fee owed--- increases with a trial

· So------Atty wants trial

· And -----Client wants quick settlement

· In MR and California there are not FAMILY LAW or CRIMINAL contingency fees. Perverse incentive. Also hurts the people who are supposed to be made whole. 
· There are caps in certain statutes as well, for example medical malpractice. B&P 6146

· Med Mal Fee Caps in California B&P 6146, but not in MR. HAY 376.

· (a) An attorney shall not contract for or collect a contingency fee for representing any person seeking damages in connection with an action for injury or damage against a health care provider based upon such person's alleged professional negligence in excess of the following limits:

· (1) Forty percent of the first fifty thousand dollars ($50,000) recovered.

· (2) Thirty-three and one-third percent of the next fifty thousand dollars ($50,000) recovered.

· (3) Twenty-five percent of the next five hundred thousand dollars ($500,000) recovered.

· (4) Fifteen percent of any amount on which the recovery exceeds six hundred thousand dollars ($600,000).

· The limitations shall apply regardless of whether the recovery is by settlement, arbitration, or judgment, or whether the person for whom the recovery is made is a responsible adult, an infant, or a person of unsound mind.

· American rule vs English rule on who pays attorney fees?

· In the US each side pays their own attorneys fees. In England, the loser pays. 

· Exceptions to fee payment in US, there are exceptions to the fee shifting statutes – main exception is the CIVIL RIGHTS STATUES. If you are fighting for a civil right, its imperative plaintiffs not be afraid to come forward.

· Successful plaintiff gets atty fees by statute (100+ fed and 2000+ state statutes)

· Example:  Civil rights suits

· Example:  Collection Agency harassment? 

· Fee agreements

· Oral (legal sometimes—BUT DON’T TRY IT)----must be clear

· Writing ----must be clear

· Engagement letter/Retention agreement should cover:

· Fees

· Scope

· Expenses 

· Staffing

· Ethical issues (conflict waivers)

· Engagement retainer fee

· Non-refundableTo make up for business turned down
· REST 34 comment e:  Ok for sophisticated clients. Not ok for unsophisticated clients

· In California must be TRUE retainer in writing that specifies that its for holding the lawyers time. Not for refund. Not for future services. That just for the day. Non-refundable fee. 

· Enforcing Fee Agreements

· Charging lien----against proceeds of settlement or judgment 

· Retaining lien – giving back giving all the clients paper and work-----OK in most jurisdictions-- MR 1.16(d) ---not in California CRPC 1.16(d) return whether client has paid for them or not.

· Fee Arbitration (set up in the agreement)

· Fee Arbitration (not set up in the agreement?  Then voluntary for client----whether lawyer likes it or not.  Lawyer cannot force client into it.)

· Sue the client? Bad idea.

· Hourly fees debate HAYDEN pp. 365-368

· Fordham & notes: The Board of Bar Overseers' brought this appeal for the dismissal of a petition for discipline against attorney Laurence Fordham for charging excessive fees. Fordham represented Timothy Clark on an DUI charge and billed him over $50,000 in attorneys fees. Under the model rule, these fees were UNREASONABLE. What he did was wrong because he charged his rate to learnt he law. 
· Note 1.  Learning time? Can’t result in unreasonable delay or expense to client.

· MR 1.1 competence. Comment [2] become competent through necessary study? This is okay. But cant bring up to speed while billing. 

· Note 2.  History of hourly fee---not common until mid-60s.  State/local bars fixed minimum fees prior to that. Declared unlawful in Goldfarb/1975
· Double Billing? Waiting in court house hallway or on plane at one client’s expense

· While working on a project for another client? Multi-tasking?

· If a lawyer is able to serve more than one client during one time period, the “Lawyer is obliged to pass the benefits of these economies on to the client.” ABA formal opinion 93-379 (1993)

· Multi-tasking billing alternative?

· Jerome Berg----note 6

· Berg overbilled TDIC, an insurance company for whom he acted as counsel, in 41 malpractice cases against four dentists insured by TDIC. He billed the company for work he had not performed and records showed he charged for more than 24 hours on some days and for more than 100 hours per day "on a substantial number of days." In a civil trial in San Francisco in 1991, a jury returned a verdict against Berg of $286,024.86 and costs of nearly $41,000.
· In addition, the jury found that he acted with oppression, malice and fraud.

· Multi-tiered structure equity partners focused on profites. Non-equity partners (salary and bonus). 

· Entitlement to a contingent fee:

· Culpepper: Mr. Cole contested mom’s will.  Hired Culpepper who said hed take 1/3 of settlement. Cole wouldn’t settle so Culpepper quit. Cole lost at trial (in pro per). Cole lost in the court of appeal. Supreme Court of Louisiana? Culpepper wanted his 1/3 of proposed settlement. Trial and appellate courts said he had already earned his 1/3. This court says no. Cole the client makes the 1.2 (a) settlement decision.  Not Culpepper the lawyer.

· Note 3:  what about client who breaches covenant of good faith/fair dealing?  Blantant effort to avoid paying, then the lawyer could get it. If client fires the lawyer just so lawyer doesn’t get paid, then he court is going to go with the lawyer. 

· Quantum Meruit? This is getting paid for the work that you do. If you agree to a contingent fee however, no quantum meruit will be awarded. 

· Clause in the retainer agreement – requires atty approval to reject/accept offer? No. Settlment is 100% clients decision. 

· Why is this an acceptable conflict of interest---acquiring an interest in the litigated matter?

· 1.  let’s parties, who couldn’t otherwise afford it, to protect legal rights (keys to the courthouse---Judge Greaney HAY 373)

· 2.  gives extra incentive to atty to win----and incentive for the atty to only encourage clients who have a substantial chance of success

· 3.  atty is better able to spread risk of loss----since she can insure:  take other cases on contingent basis.  Can afford to lose some.

· Improper fee requests? Cautomary tale—lawyer asked for higher fees in a medical mal settlement from the court for an amount above what is mandated by statute. They were so angry they denied all fees.

· Gagnon & notes : Gagnon hired an attorney, Mr. Goodman, to represent him in a case against Shoblom. Shoblom seriously injuryed Gagnon when he crashed into his parked trailer. Gagnon and Goodman agreed to a contingency fee, which would entitle Goodman to 33 1/3% of the recovery in the personal injury claim. After Gagnon received a settlement of $2,925,000, with $975,000 going to Goodman, the Superior Court held this fee was unconscionable, even though Gagnon testified that he thought the fee was reasonabe. Goodman appealed
· Does a judge have the authority to disapprove of an attorney’s fee as unreasonable or excessive if that fee was agreed upon by the client and no one challenges the fee? No. A judge has no authority to disapprove of an attorney’s fee as unreasonable or excessive if: (1) that fee was agreed upon by the client, and (2) no one challenges the fee objection. Indeed, courts are not powerless to act if a fee exceeds what is agreed to by the parties, a fee is unreasonable, or a client did not agree to a fee. In this case, no party challenged the contingent-fee agreement. Furthermore, Gagnon testified that he was satisfied with Goodman’s fee.
· Reasonableness? Slam dunk case? Risk involved? REST 35 comment c

· A contingent fee may permissibly be greater than what an hourly fee lawyer of similar qualifications would receive for the same representation. A contingent-fee lawyer bears the risk of receiving no pay if the client loses and is entitled to compensation for bearing that risk. Nor is a contingent fee necessarily unreasonable because the lawyer devoted relatively little time to a representation, for the customary terms of such arrangements commit the lawyer to provide necessary effort without extra pay if a relatively large expenditure of the lawyer's time were entailed. However, large fees unearned by either effort or a significant period of risk are unreasonable.
· … unreasonable examples?

· High likelihood of substantial recovery (little risk)

· Recovery would be so large that the lawyer’s fee would clearly exceed the sum appropriate to pay for the services performed and the risk assumed.

· A lawyer's failure to disclose to the client the general likelihood of recovery, the approximate probable size of any recovery, or the availability of alternative fee systems can also bear upon whether the fee is reasonable. “I think you have about a 90% chance of winning at trial.” 

· Note 2: Holmes Court said that a fee agreement is subject to continued review for reasonableness over the course of the agreement. For ex, agreement for payment throughout a lifetime. 30 years later, payments may not be reasonable. 

· Note 3: Court oversight is acceptable but client needs to complain. 

· Note 7: contingency fee agreement:  writing requirement---virtually all states

· See B&P 6147 – model rule states require just a signature by the client. In CA it needs to be client and lawyer. 

· Computing the rate of the client: ambiguity will be construed against the lawyer. So be clear. 
· What is the base figure on which the percentage will be applied? LEVINE case---net recovery = gross recovery, less counterclaim loss

· With sophisticated clients, what is written down will be followed by courts. If unsophisticated client and not clear, its against the lawyer. 

· Categorical Restrictions: 

· HAY 382 note 1  Criminal defense work---paid only if def. acquitted?  Getting a certain sentence or less? NEVER. 

· See prosecutor’s note on HAY 382 note 3 Are interests aligned? Prosecuters are allowed to get good help (big law) to help them. 

· Family Law---can’t be contingent on 

· Getting divorce/ getting an alimony amount
· Getting custody

· Getting particular property settlement

· See MR 1.5 d (1) & (2)

· How about California?  CRPC 1.5 c (1) & (2)

· Lawyers shall not enter

· Galanis & notes: Suzanne Brown was injured in a car accident. Brown hired Lyons & Truitt (plaintiff) to represent her, subject to a contingency-fee arrangement, under which Lyons & Truitt would receive one-third of any proceeds from the case. Lyons & Truitt worked on the case for two and a half years before Robert Truitt was appointed to be a judge, at which point Brown discharged the firm. In the firm’s place, Brown hired Michael Galanis (defendant), subject to a contingency-fee arrangement, promising Galanis 40 percent of the gross proceeds from the case. Brown settled the case for $250,000. Lyons & Truitt filed suit, seeking compensation for its work on the case. Brown filed a cross-claim against Galanis, seeking a judgment that Galanis, not Brown, was required to pay any compensation due to Lyons & Truitt. The trial court found that Galanis was responsible for paying Lyons & Truitt a reasonable hourly rate for its services rendered, commensurate with the hourly rate of a community attorney charging for similar services. Both parties appealed. The court of appeals affirmed. The Indiana Supreme Court granted review.
· Issue:Is an attorney who is working under a contingency-fee arrangement and is discharged prior to the contingency occurring entitled to the reasonable value of the services rendered prior to discharge?
· Holding and Reasoning (Boehm, J.) Yes. An attorney who is working under a contingency-fee arrangement and is discharged prior to the contingency occurring is entitled to the reasonable value of the services rendered prior to discharge. This amount is to be calculated based on the value of the services to the client, not the expenses of the discharged attorney. Given the original contingency-fee arrangement, the amount is not necessarily equal to an hourly rate charged for similar services. Overall, the client should pay one contingency fee—the higher of the two agreed upon—and the replacement attorney is responsible for paying the discharged attorney out of that fee. The discharged attorney is not entitled to the full agreed-upon contingency fee because he or she was discharged before the contingency occurred; paying a full contingency fee to the replacement attorney may unduly compensate that attorney for services rendered by the discharged attorney. Further, requiring the client to pay a full contingency fee to both the discharged attorney and the new attorney would inhibit the client’s freedom to choose counsel. In this case, the trial court correctly held that Galanis is responsible for paying Lyons & Truitt the reasonable value of the services the firm rendered to Brown. Lyons & Truitt was working pursuant to the contingency-fee arrangement and was discharged prior to the termination of the case. As a result, Lyons & Truitt is entitled to the reasonable value of the services it rendered prior to discharge. However, it is unclear if the trial court correctly calculated that value. The trial court calculated the value based on the hourly rate of a community attorney charging for similar services. However, the record contains an inadequate basis for such a calculation. Lyons & Truitt’s compensation should include the risk it inherently bore in the contingency-fee arrangement. The judgment is affirmed in part, and the case is remanded for a calculation of Galanis’s payment to Lyons & Truitt.
· 1. if atty is fired---majority view? A reasonable amount for their efforts. Quantum meirut. 

· if atty is fired---minority view? If they don’t put quantum meruit into the fee agreement, then you are not going to get anything. 

· 2. no contract at all?  Atty gets what? See Rest 39: If a client and lawyer have not made a valid contract providing for another measure of compensation, a client owes a lawyer who has performed legal services for the client the fair value of the lawyer’s services.
· 3.  atty withdraws before resolution?  Atty gets what? NOTHING. 

· 4.  atty violate serious duty to client (like fiduciary duty)?  Atty gets what? Forfiet some or all of fees. Left to the trial courts discretion. 

· Fee Shifting Statutes

· Farrar Case: Claim for procedural due process. Won a nominal damages award for breach of due process. Does this work to have the attorney fees shifted to the “losing” party? Court says nominal damages are still collectable so even wining nominally is still technically is a winner. So the farrars are entitled to get awarded attorney’s fees for possible attorneys fees when only a $1 bill changes hands. 

· no fees awarded in Farrar case because plaintiffs, who sued for actual, compensable injury ($17 million), recovered only nominal damages. Indicates a loss not a win.

· Yes. A civil-rights plaintiff who receives nominal damages is a prevailing party and may be eligible to receive attorney’s fees under 42 U.S.C. § 1988. Section 1988 provides that the court may allow the prevailing party reasonable attorney’s fees in an action to enforce certain statutes. To qualify for attorney’s fees under § 1988, a party must be the prevailing party. A party is considered the prevailing party if the party is successful on a significant issue in the case that achieves a benefit that the party sought in bringing suit. A civil-rights plaintiff must receive at least some relief that directly benefits the plaintiff and alters the plaintiff’s legal relationship with the defendant, making the plaintiff the prevailing party. Actual proof of injury is required to award compensatory damages in § 1983 suits. However, the denial of procedural due process does not require actual injury for a court to award nominal damages. Therefore, if a plaintiff establishes a violation of the right to procedural due process, the plaintiff will be awarded nominal damages and need not prove actual injury. A plaintiff is permitted to demand payment for nominal damages in the same way as compensatory damages, and this changes the relationship between the plaintiff and defendant. A plaintiff who wins nominal damages is therefore a prevailing party under § 1988. Here, the Farrars were awarded nominal damages and were therefore prevailing parties. However, there are some situations in which a plaintiff who technically prevails should not receive fees. A plaintiff who seeks compensatory damages but receives only nominal damages, like the Farrars, is that type of prevailing party. That the Farrars failed to recover compensatory damages shows that the Farrars were unable to prove an actual injury, which was an essential element of the Farrars’ claim. The only reasonable fee in that situation is no fee. The appeals court therefore was incorrect in not recognizing the Farrars as prevailing parties, but it correctly reversed the lower court’s award of fees. The judgment of the court of appeals is affirmed.
· Note 1: who recovers most statutory fee awards: Usually plaintiffs. Mainly civil rights actions. 

· Note 3: Equal access to justice: Atty fees awarded unless US position was substantially justified.

· Note 4 Lodestar: Calculation of attorneys fees is a reasonable time spend against a reasonable rate. 

· Note 5: Reduction Criteria: Bad writing. Careless to the point of being disrespectful. 

· Fee Sharing/ Splitting: 

· Ford: In February 1998, Sandra Ford (plaintiff) consulted with attorney Eugene Spada regarding a potential medical-malpractice claim against Albany Medical Center (defendant) based on her daughter’s medical treatment. On April 8, 1988, attorney Charles Harding sent a letter to Spada, notifying Spada that Ford had retained Harding to handle the claim instead. Harding’s letter asked Spada to sign a form consenting to the change of counsel, and noted that Harding would split fees with Spada in an equitable manner because Ford had originally hired Spada. The next day, Spada and Harding spoke on the phone and agreed that Spada would receive 33.33 percent of any fee. Spada requested that Harding confirm the fee split in writing. Harding sent Spada a check to pay for expenses, but did not mention an agreement about splitting fees. On May 12, 1998, Spada wrote to Harding and again asked for confirmation. A week later, Spada received a letter from Harding confirming the fee split. Ford’s case was settled, and the state supreme court determined the fee for legal services to be $99,701.48. Spada petitioned for 33.33 percent of the fee, and Harding cross-petitioned to extinguish Spada’s claim. The supreme court found that Spada had an attorney-client relationship with Ford and was entitled to a portion of the fee based on quantum meruit, which was to be determined at a hearing. The supreme court also found that the confirmation letter was sent from Harding’s office without his authorization and did not create a binding agreement between Harding and Spada. Spada appealed, arguing that the fee-split agreement was enforceable
· Issue Under state ethics rules, may lawyers in different law firms divide a fee for legal services if the division is proportional to the services performed or a written agreement is given to the client?
· Holding and Reasoning (Lahtinen, J.) Yes. Lawyers in different law firms may divide a fee for legal services if (1) the divided fees are in proportion to the services provided by each lawyer, or (2) a written agreement is given to the client in which each lawyer assumes joint responsibility for the representation. New York’s Code of Professional Responsibility (Code) Disciplinary Rule 2-107(A)(2) provides that a lawyer may not divide a fee for services with another lawyer who is not in the same firm, unless one of two exceptions is met. First, the division of work may be in proportion to the services performed by each lawyer. Second, the division may be evidenced by a writing given to the client in which each lawyer assumes joint responsibility for the client’s representation. In this case, Spada and Harding reached an agreement to split the fee for legal services resulting from Ford’s claim. However, the fee-split agreement is not enforceable, because it violates the Code by failing to meet either exception. Spada and Harding did not assume joint responsibility for Ford’s representation. There is also no evidence that Spada or Harding provided a written notice to Ford regarding the fee split. Spada’s claim for 33.33 percent of the fee is based solely upon the purported agreement with Harding and is not proportional to the services performed by each attorney. Therefore, the fee-split agreement may not be enforced. The judgment of the state supreme court is affirmed.
· 1.  MR 1.5 (e)  should be used when referring case to a specialist---someone competent to handle the case
· A division of a fee between lawyers who are not in the same firm may be made only if:

· (1) the division is in proportion to the services performed by each lawyer or, each lawyer assumes joint responsibility for the representation;

· (2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and

· (3) the total fee is reasonable. [NOTE RULES in 8.5]
· Why is client consent important?

· Avoid improper lawyer motivation

· Avoid over-charging (shouldn’t cost the client more)
· CRPC 1.5.1

· Why no referral fees in the Model Rules? 

· A.  Referring lawyer will be influenced by fee -----and referral fee will cause increased total cost.

· B.  Improper solicitation???? See chapter 8 section 2----later on in semester.

· Referral Fees ok in California

· The division of fees without a division of work:

· If in writing

· If client consents

· If total fee is not increased!

· Referral fees:  Traditional referral fees are allowed in CA.  Model rules do not allow referral fees. A referring lawyer can only be paid in proportion to the services performed.  MR 1.5(e) and Comment [7].  CRPC 1.5.1. HAY 412-413.

· CRPC 1.5.1

· (a) Lawyers who are not in the same law firm* shall not divide a fee for legal services unless: 
· (1) the lawyers enter into a written* agreement to divide the fee; 
· (2) the client has consented in writing,* either at the time the lawyers enter into the agreement to divide the fee or as soon thereafter as reasonably* practicable, after a full written* disclosure to the client of: (i) the fact that a division of fees will be made; (ii) the identity of the lawyers or law firms* that are parties to the division; and (iii) the terms of the division; and 
· (3) the total fee charged by all lawyers is not increased solely by reason of the agreement to divide fees. 
· (b) This rule does not apply to a division of fees pursuant to court order. 
· Comment: The writing* requirements of paragraphs (a)(1) and (a)(2) may be satisfied by one or more writings.* 

· SAYS NOTHING about the division of labor. Or the joint responcibility. Referral fees are okay. 

· Agreements for Fees between lawyers and non-lawyers

· Gorman: firm had two attorneys running a firm. One died. And then a non attorney stepped in to a mgmt. roll, and the non attorney was allowed to share in the profits. Court says this is not allowed at the law firm. MR 5.4—lawyer independence. MR 5.4(a) prohibits splitting with non-attys.  Inactive attorneys are not attorneys.  No splitting.  Period.

· (a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
· (1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's estate or to one or more specified persons;
· (2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price;
· (3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and
· (4) a lawyer may share court-awarded legal fees with a nonprofit organization that employed, retained or recommended employment of the lawyer in the matter.
· (b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.
· (c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.
· No partnerships with non-lawyers---if practicing law

· No mixing of law firm ownership. Taints lawyers ability to practice law. 

· (d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:
· (1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;
· (2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in any form of association other than a corporation; or
· (3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.
· COMMENT
· [1] The provisions of this Rule express traditional limitations on sharing fees. These limitations are to protect the lawyer's professional independence of judgment. Where someone other than the client pays the lawyer's fee or salary, or recommends employment of the lawyer, that arrangement does not modify the lawyer's obligation to the client. As stated in paragraph (c), such arrangements should not interfere with the lawyer's professional judgment.

· [2] This Rule also expresses traditional limitations on permitting a third party to direct or regulate the lawyer's professional judgment in rendering legal services to another. See also Rule 1.8(f) (lawyer may accept compensation from a third party as long as there is no interference with the lawyer's independent professional judgment and the client gives informed consent).

· Why is the fee splitting so bad? Non lawyers business interest might taint lawyers ability to fulfill duties owed to clients. 

· Referrl Services: 

· Ok if run by bar association. Not ok if pai for by people in the group (web referral service recently shut down). 

· Multi Disciplinary Practice: 

· Accounting and law

· Financial planning and law

· Real Estate

· Insurance

· BLENDED SERVICES

· MDP practice “between lawyers and nonlawyers is incompatible with the core values of the legal profession and therefore, a strict division between services provided by lawyers and those provided by nonlawyers is essential to protect those values.”

· Litigation Expenses: Ok for atty to pay?  
· MR –1.8 (e)  ok to loan on court costs and litigation expenses (repayment contingent ok) or gift ok to indigent client

· But no living expenses

· CRPC 1.8.5– ok on loan on court costs and litigation expenses 

· And ok  to loan on other expenses (living expenses, hospital expenses) after engagement  (must comply with 1.7(b) (c) and 1.8.1 (doing business with clients)). Need to pay back. Biz deal with the client. 
· Advancing money to clients in connection to pending or contemplated litigation: under the MR, lawyers can only advance clients money to cover court costs and fees.  In CA, lawyers (after employment) can loan clients money for personal expenses or any purpose so long as a promise to repay is in writing and they follow the doing business with clients rule. Personal expenses:   CRPC 1.8.5.  Doing business CRPC 1.8.1.   MR 1.8 (e).  HAY 646-648.

10) Conflicts of Interest

a) Conflicts affect duties

i) Competence 1.2

ii) Loyalty 1.7 comment [1][6][8][9]

(1) 1 Loyalty and independent judgement are essential to a lawyers judgement. 

(2) 6 loyalty prohibits taking rep if relationship is directly adverse tot hat client without clients consent. 

iii) Confidentiality 1.6

b) Impossible to avoid conflicts entirely

i) Three levels of conflicts: 

(1) Serious conflicts that affect the core duties to clients

(2) Murky Middle Ground

(3) Potential conflict, distant possibility. But not yet a conflict. 

c) Atty Sanction in conflicts? 

i) 1.  atty can be disciplined by the bar

ii) 2.  aggrieved client may sue atty for legal malpractice or breach of fiduciary duty or for rescission of conflict-tainted transaction (breach of contract)

iii) 3.  atty might have to give up (disgorge) fees earned in conflicted representation

iv) 4.  atty might be disqualified (by court) from representing a specific client (most common)

d) Can Conflicts be cured? 

i) Yes.  The client can consent (informed consent)

ii) Informed consent is used all the time----for former clients.  (HAY 451)

iii) You may need more than consent under the MR for conflicts with the lawyer’s own interests and conflicts with other current clients.   See question at top of HAY 421:  Even if…

e) MR 1.9(a)  - Duties to former clients

i) (a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing. [INFORMED CONSENT CURES]
ii) (b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a clien
(1) (1) whose interests are materially adverse to that person; and
(2) (2) about whom the lawyer had acquired information protected by Rules 1.6Rules 1.6 and 1.9(c) that is material to the matter; unless the former client gives informed consent, confirmed in writing.
iii) c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter
(1) (1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or
(2) (2) reveal information relating to the representation except as these Rules would permit or require with respect to a client.
f) MR 1.8 Atty’s own interests
i) (a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:
(1) (1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;
(2) (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and
(3) (3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.
ii) (b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.
iii) (c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.
iv) (d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.
v) (e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:
(1) (1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and
(2) (2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
vi) (f) A lawyer shall not accept compensation for representing a client from one other than the client unless:
(1) (1) the client gives informed consent;
(2) (2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and
(3) (3) information relating to representation of a client is protected as required by Rule 1.6Rule 1.6.
vii) (g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.
viii) (h) A lawyer shall not:
(1) (1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or
(a) SEE BLACKWELDER:  Under state rules of professional conduct, a lawyer, before settling a claim of liability with an unrepresented or former client, must first advise the client in writing to retain independent counsel.
(2) (2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.
ix) (i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:
(1) (1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and
(2) (2) contract with a client for a reasonable contingent fee in a civil case.
x) (j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced
(1) Rinella: Under state rules of professional conduct, a lawyer is prohibited from overreaching by taking undue advantage of the position of influence that he or she holds over a client.
xi) (k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.
g) Ultimate Restriction – Current Clients – CANNOT Represent unless:

i) Reasonable Belief-------------- 1.7(b)(1)  “able to provide competent and diligent representation” 

ii) This means that some conflicts will be “non-consentable.”  HAY 420 bottom

h) MR 1.18 Former perspective Clients

i) (b) even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client. 

ii) And, of course, MR 1.9 requires former client’s informed written consent

i) California Rule?

i) Client’s informed written consent cures virtually all conflicts

ii) CRPC 1.7 (d)(1) added 1/1/19

iii) “extra” requirement that the atty reasonably believe that the representation of both clients can be undertaken diligently and competently. (MR 1.7(b)(1))

(1) With former clients this is the easiest. More issues with current clients. 

j) CRPC 1.7, 1.9 Clients and Former Clients

i) (E) 

(1) *is potential client’s work adverse to present client or former client?  YES?

(2) *has lawyer obtained, by reason of the representation, confidential information material to the employment? YES?

(3) *STILL ok if client or former client gives informed written consent

k) MR 1.7 Comment 19

i) “… under some circumstances it may be impossible to make the disclosure necessary to obtain consent.” CANNOT SHARE INFORMATION ABOUT CURRENT CLIENT TO GET THE CONSENT OF THE PROSPECTIVE LIENT. 

l) Timing of Consent: 

i) Early in representations

ii) In advance of conflicts – before any arise

m) MR 1.7 proper waiver for future conflicts? Comment [22] “advance consent cannot be effective if the circumstances that materialize in the future are such as would make the conflict nonconsentable under paragraph 1.7  (b).

i) Lawyer has to reasonably believe that the client believes that the lawyer will be able to reasonably provide service to each. Client needs to reasonably understand that the risks entails. If client is sophisticated, then OKAY. 

n) Imputed, Vicarious Conflicts FOR FIRMS.

i) All lawyers are assumed to have the same conflicts as any single lawyer.  The whole firm has a conflict if one lawyer has a conflict.  MR 1.10(a)  

ii) Jonathan P and Jones Day

iii) What is the fiction or presumption that the imputed conflicts rule is based on?

(1) Client confidences will be shared with all atty colleagues.

(2) All lawyers practicing together are considered to be one lawyer for conflicts purposes.

o) Conflict with Lawyers Financial Interests: 

i) MR 1.8 –

(1)  (a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless
(a) (1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;
(b) (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and
(c) (3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.
(2) [1] A lawyer's legal skill and training, together with the relationship of trust and confidence between lawyer and client, create the possibility of overreaching when the lawyer participates in a business, property or financial transaction with a client, for example, a loan or sales transaction or a lawyer investment on behalf of a client. The requirements of paragraph (a) must be met even when the transaction is not closely related to the subject matter of the representation, as when a lawyer drafting a will for a client learns that the client needs money for unrelated expenses and offers to make a loan to the client. 
(3) The Rule applies to lawyers engaged in the sale of goods or services related to the practice of law, for example, the sale of title insurance or investment services to existing clients of the lawyer's legal practice. See Rule 5.7Rule 5.7. It also applies to lawyers purchasing property from estates they represent. It does not apply to ordinary fee arrangements between client and lawyer, which are governed by Rule 1.5Rule 1.5, although its requirements must be met when the lawyer accepts an interest in the client's business or other nonmonetary property as payment of all or part of a fee. In addition, the Rule does not apply to standard commercial transactions between the lawyer and the client for products or services that the client generally markets to others, for example, banking or brokerage services, medical services, products manufactured or distributed by the client, and utilities' services. In such transactions, the lawyer has no advantage in dealing with the client, and the restrictions in paragraph (a) are unnecessary and impracticable.
ii) In re Simon: Attorney sues client while in the mittle of litigation for legal fees. Holding: Under state ethics rules, a lawyer who sues a current client for legal fees creates a conflict of interest between the lawyer’s duty to the client and the lawyer’s interest in collecting fees. Must no longer represent.
iii) Iowa State Bar v. Mershon: Lawyer entered in to a deal with client to receive stock in client for future legal fees. Agreement was not well protected for the clint. Holding A lawyer who enters into a business transaction with a client must make a full disclosure of the terms and effects of the transaction to the client. Under Iowa’s Disciplinary Rule (DR) 5-104(A), a lawyer may not enter into a business transaction with a client if the lawyer and client have differing interests and the client expects the lawyer to exercise his professional judgment for the client’s protection. Differing interests include every interest that would adversely affect the lawyer’s judgment or the lawyer’s loyalty to the client. There is an exception to DR 5-104(A) that applies when a client consents to a business transaction after full disclosure. Full disclosure means more than simply not hiding the terms of a transaction. Because of the lawyer-client fiduciary relationship, an attorney must show that: (1) the transaction was fair and equitable, (2) the attorney made no misrepresentations, (3) the client was fully informed about the nature of the transaction, and (4) the attorney made sure that the client received independent advice before entering into the transaction. In this case, Mershon and Miller had differing interests under DR 5-104(A). Mershon was a debtor to Union, which was aligned with Miller, and Mershon’s fee was tied to his stock in Union. Miller also relied on Mershon, as his attorney, to exercise professional judgment to protect Miller in the transaction. However, the exception to DR 5-104(A) applies if Mershon made a full disclosure to Miller. The evidence shows that Mershon did nothing to ensure that Miller would get his property back if Schenk or Mershon did not perform or if the project failed.
(1) Interests here are not aligned between lawyer and client. Additionally: under REST 126 Comment b: A lawyer’s legal skill and training, together with the relationship of trust that arises between the client and lawyer, create the possibility of overreaching when a lawyer enters into a business transaction with a client.  Further, a lawyer …[can]… arrange the form of the transaction or give legal advice to protect the lawyer’s interests rather than advancing the client’s interests.  Proving fraud or actual overreaching might be difficult. [so it’s not required.]
(2) Thie rule is derived from fiduciary duty. 
(3) Lawyer has burden of proof to show transaction was fair and reasonable to the client and that legal requirements have been met (written disclosures & independent legal advice)

(4) Failure to meet burden? Remedies?

(a) Transaction may be voided

(b) Atty may be disciplined

(5) Independent legal advice afainst himself or herself? Must be given under MR 1.8(a)(2) - the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction
(a) Do you think an unsophisticated client who does not seek independent legal advice, even if advised to do so, will have a good argument for later rescinding a transaction? Should a lawyer ever enter into a transaction with a client in which the client is not represented separately?

iv) The Model Rules do not prohibit a lawyer from acquiring an ownership interest in a client, either in lieu of a cash fee for providing legal services or as an investment opportunity in connection with such services, as long as the attorney complies with rule 1.8(a) and 1.5.

p) Gifts?
i)  [6] A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted. If a client offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although such a gift may be voidable by the client under the doctrine of undue influence, which treats client gifts as presumptively fraudulent. In any event, due to concerns about overreaching and imposition on clients, a lawyer may not suggest that a substantial gift be made to the lawyer or for the lawyer's benefit, except where the lawyer is related to the client as set forth in paragraph (c)

ii) [7] If effectuation of a substantial gift requires preparing a legal instrument such as a will or conveyance, the client should have the detached advice that another lawyer can provide. The sole exception to this Rule is where the client is a relative of the donee.

iii) [8] This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner or associate of the lawyer named as executor of the client's estate or to another potentially lucrative fiduciary position. Nevertheless, such appointments will be subject to the general conflict of interest provision in Rule 1.7Rule 1.7 when there is a significant risk that the lawyer's interest in obtaining the appointment will materially limit the lawyer's independent professional judgment in advising the client concerning the choice of an executor or other fiduciary. In obtaining the client's informed consent to the conflict, the lawyer should advise the client concerning the nature and extent of the lawyer's financial interest in the appointment, as well as the availability of alternative candidates for the position.

q) Literary Rights: 
i) MR 1.8(d) a lawyercannot get rights during representation. Conflicts arise about the effort of the representation. 
ii) The Model Rules say it’s ok for client to sell story rights to lawyer after representation ends.

iii) HOW DOES CALIFORNIA HANDLE LITERARY RIGHTS? Mixed. BUT GENERALLY CAN GET THEM WHILE REPRESENTING. 
r) Ancillary businesses? Can a lawyer sell insurance to his estate-planning clients? Yes
i) MR 5.7. California has no comparable rule.  Arguably covered by CRPC 1.8.1 (doing business with client).  HAY 506-507.  
(1) a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the provision of law-related services, as defined in paragraph (b), if the law-related services are provided:
(a) (1) by the lawyer in circumstances that are not distinct from the lawyer's provision of legal services to clients; or
(b) (2) in other circumstances by an entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law-related services knows that the services are not legal services and that the protections of the client-lawyer relationship do not exist.
(2) (b) The term “law-related services” denotes services that might reasonably be performed in conjunction with and in substance are related to the provision of legal services, and that are not prohibited as unauthorized practice of law when provided by a nonlawyer.
(a) [9] A broad range of economic and other interests of clients may be served by lawyers' engaging in the delivery of law-related services. Examples of law-related services include providing title insurance, financial planning, accounting, trust services, real estate counseling, legislative lobbying, economic analysis, social work, psychological counseling, tax preparation, and patent, medical or environmental consulting.
s) Competing with Clients?
i) simultaneous representation in unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the respective clients.
t) Soliciting clients invement in lawyer’s business?  Okay but must disclose. 
u) L]awher has personal interest in the case? 
i) Under state ethics rules, a lawyer may not use personal insights gained through confidential communication with a client for his or her personal advantage. Case where lawyer wanted to adopt a the kid. So he did the adoption papers for the family. 
(1) See MR 1.7(a)(2)
(2) NOTE 2.  REST 125 “… client interests include all those that a reasonable lawyer, unaffected by a conflicting personal interest, would protect and advance.”  

(3) Should personal interest conflict be imputed to all those in a firm? IT IS NOT. 

11) What about lawyers personal beliefs? MR position is that atty can provide competent representation even if the lawyer disagrees with the client’s views or disapproves of the client’s activities.

a) See MR 1.2(b) 

12) Severe disapproval of client or clients activities? 

a) Remember MR 1.16(b)(4) allows  permissive withdrawal if: The client insists upon taking action that the lawyer considers repugnant or with which the lawyer has fundamental disagreement

13) Criminal Prosecutors Case
a) Conner case: Defedent in a crimin trial grabbed baliffs gun, aiming at the DA’s office. So the court DQ’d the entire office. 

b) 1. Prosecutors---officers of court---not just lawyers.  Must:

i) Seek justice

ii) Not merely convict

c) MR 3.8 Comment [1] DQ to Prevent and rectify the conviction of innocent persons.

i) DZ 66 remedial action is a matter of debate!

ii) City Atty LaPinska (also in private practice) “…intentionally used the leverage and power of his position as city attorney to secure personal gain…”

iii) NOTE 3.  In Connor----what set of facts would permit the case to stay in the local DA’s office?  150 lawyers in the office instead of 25? This could make a difference. 

iv) Note 5? DQd church that a prosecuter went to? Judge said this is similar to the robbery of a store that the proesecuter shopped. 
v) Note 6: Prosecuter is DA convicting capital case but does not believe in eath penalty? Okay? No. conflict. 

14) Conflicts Created by 3rd Partys

a) Fees paid by thirs parties

i) How can you fairly represent one part if a third pary is paying your clients bills? 

b) Lawyer must maintain independence

i) Three Rules

(1) MR 2.1: A lawyer shall exercise independent professional judgment and render candid advice.

(2) MR 1.8(f) (1)(2)(3): Atty can’t accept compensation from anyone other than the client UNLESS
(3) 5.4(c): Cannot direct or regulate if someone recommends, employs and pays. See comments 1&2.

c) HAY  528 representing insured persons: ABA Formal Ethics Opinion  HAY 528 bottom

i) If the lawyer reasonably believes that disclosure of the insured’s confidential information to the insurer will affect a material interest of the insured adversely, the lawyer must not disclose such information without the informed consent of the insured.

ii) Note 1---most states agree with this

d) NOTE 2: Insurance companies represent the insured for the purpose of the insurance policy.  For instance: Negligence, but not intentional torts. 
HAY 530 top

e) OTHER THIRD-PARTY CONFLICTS

i) Lawyer’s legal, business, financial, professional, personal relationship with a party or witness in the same matter

ii) HAY 531-532: Lawyer is related to another lawyer involved in the same matter

iii) HAY 532 top:  Lawyer is a member of a legal services organization and a private law firm.  The clients of the two are adverse to one another.

f) CRPC 1.7(C): . Relationship With Other Party's LawyeR - Written disclosure required ---not consent  (ethics lite)

i) Comment 11: Spouse, parent, sibling, child of atty is on the other side. Each client must give informed consent

g) Other 3rd party conflicts: Lawyer is a member of a legal services organization and a private law firm.  The clients of the two are adverse to one another.

i) Legal Services MR 6.3

(1) A lawyer may serve…notwithstanding that the organization serves persons having interests adverse to a client of the lawyer. 

(2) Comment [1] “if the possibility of such conflict disqualified a lawyer from serving on the board of a legal services organization, the profession’s involvement in such organizations would be severely curtailed.”

h) NuStar Case: Atty suspended by bar for 60 days. 

i) Hot Potato RULE: You cannot drop one of yourclients so you can take on a new client for the money. 

ii) Note 5: Disqualification remedy? Most common remedy. 

iii) Note 8: Civil liability for legal malpractice (negligence) and breach of fiduciary duty (intentional tort)… being disloyal. 

i) Aggregate Settltments: Conflicts emerge. Offer to settle. Some clients will accept, others wont. 

i) MR 1.8(g) informed consent required from all. 

ii) 1.8 comment [13]

j) 1.7 comment [8]

i) [8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk that a lawyer's ability to consider, recommend or carry out an appropriate course of action for the client will be materially limited as a result of the lawyer's other responsibilities or interests. For example, a lawyer asked to represent several individuals seeking to form a joint venture is likely to be materially limited in the lawyer's ability to recommend or advocate all possible positions that each might take because of the lawyer's duty of loyalty to the others. 

ii) The conflict in effect forecloses alternatives that would otherwise be available to the client. The mere possibility of subsequent harm does not itself require disclosure and consent. The critical questions are the likelihood that a difference in interests will eventuate and, if it does, whether it will materially interfere with the lawyer's independent professional judgment in considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client.
k) 1.8 comment [13]

i) [13] Differences in willingness to make or accept an offer of settlement are among the risks of common representation of multiple clients by a single lawyer… Rule 1.2(a) protects each client's right to have the final say in deciding whether to accept or reject an offer of settlement

l) Positional Conflicts: most lawyers will argue inconsistent legal positions. 

i) Most lawyers will argue inconsistent legal positions for different clients at different times.
ii) Simultaneously lawyers in the same firm may argue inconsistent legal positions

iii) REST 128 comment [f] says lawyers “may ordinarily take inconsistent legal positions in different courts at different times.”

iv) BUT a conflict would arise “when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client.”

v) May ordinarily take different legal positions in different courts at different times. But conflict arises if position taken in one area hurts a client in another area through precedent. 

(1) MR 1.7

(a) 1.7 (a)(1)---directly adverse

(b) 1.7 (a)(2)---situation where there is a real risk that the lawyer’s representation of one client will be “materially limited” by responsibilities to another client…

(2) See also CRPC 1.7 (b)  same

vi) MR 1.7 comment [24]: [24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients. The mere fact that advocating a legal position on behalf of one client might create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest. A conflict of interest exists, however, if there is a significant risk that a lawyer's action on behalf of one client will materially limit the lawyer's effectiveness in representing another client in a different case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client. 

m) Conflicts in Criminal Cases: 

i) Holloaway v. Arkansas: Repping 3 people on the same charges and lawuer kew info that implicated eachother. Court said should have not been forced to rep all three. No need to show conflict of interest here. Even in light of Strickland. 

(1) 4.  separately ---but with joint defense agreements--- HENKE case 9th Circuit 2000.  One defendant called as witness against another.  Attorneys couldn’t cross examine because they had received confidential info.  All defendants were convicted. All convictions reversed on appeal—9th Cir. Likely result of this?* joint defense agreements will be less common.

n) Exterior Systems: Perfect side-switching case (attorney stayed with same law firm). Her former client is suing her current client. Ms. Gillard was smart----but what was she thinking?  She perfectly met the court’s two-part test.

i) 1.9(a) Test:

(1) If clients are materially adverse

(2) Substantially similar in activity

ii) Then you get DQ’d

o) Previous Clients – MR 1.9

i) (a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.
ii) (b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client
(1) (1) whose interests are materially adverse to that person; and
(2) (2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; unless the former client gives informed consent, confirmed in writing.
iii) (c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:
(1) (1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or
(2) (2) reveal information relating to the representation except as these Rules would permit or require with respect to a client.
p) MR 1.9 comment [2]: When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests clearly is prohibited.  On the other hand, a lawyer who recurrently handled a type of problem for a former client is not precluded from later representing another client in a wholly distinct problem of that type even though the subsequent representation involves a position adverse to the prior client… The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as changing sides in the matter in question.
q) Sumstantially related Matter – MR 1.9 comment 3: Matters are “substantially related” for purposes of this Rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would normally have been obtained in the prior representation would materially advance the client's position in the subsequent matter. For example, a lawyer who has represented a businessperson and learned extensive private financial information about that person may not then represent that person's spouse in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing environmental permits to build a shopping center would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other parties adverse to the former client ordinarily will not be disqualifying. Information acquired in a prior representation may have been rendered obsolete by the passage of time, a circumstance that may be relevant in determining whether two representations are substantially related. In the case of an organizational client, general knowledge of the client's policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation. A former client is not required to reveal the confidential information learned by the lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion about the possession of such information may be based on the nature of the services the lawyer provided the former client and information that would in ordinary practice be learned by a lawyer providing such services.
i) BUT NOTE:

(1) Information that has been disclosed to the public or to other parties adverse to the former client won’t be disqualifying. AND

(2) Information that may have been rendered obsolete

ii) 6 Factors from Carey case as to what is SUBSTANTIALLY related:  note that one factor might be enough)
(1) 1  same client and matters/transactions are relatively interconnected or reveal client’s pattern of conduct

(2) 2  atty interviewed a witness key to both cases

(3) 3  atty’s knowledge of former client’s negotiation strategy was relevant

(4) 4  commonality of witnesses, legal theories, business practices of client &  location of client were significant

(5) 5  common subject matter, issues, and causes of action

(6) 6  information existed on the former client’s ability to satisfy debts and its possible defense and negotiation strategies

r) If a lawyer learns confidential information in a consultation with a prospective client, can the lawyer represent another client against that same person or entity? Maybe. See MR 1.18 (a)----(d)

i) § 1.18 - Duties to Prospective Client
(1) (a) A person who consults with a lawyer about the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.
(2) (b) Even when no client-lawyer relationship ensues, a lawyer who has learned information from a prospective client shall not use or reveal that information except as Rule 1.9Rule 1.9 would permit with respect to information of a former client.
(3) (c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d).
(4) (d) When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:
(a) (1) both the affected client and the prospective client have given informed consent, confirmed in writing; or:
(b) (2) the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; an
(i) (i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; an
(ii) (ii) written notice is promptly given to the prospective client.
1. COMMENT [4] Limit the initial interview to only such information as reasonably appears necessary for that purpose.  In order to avoid acquiring disqualifying information from a prospective client, a lawyer considering whether or not to undertake a new matter should limit the initial consultation to only such information as reasonably appears necessary for that purpose. Where the information indicates that a conflict of interest or other reason for non-representation exists, the lawyer should so inform the prospective client or decline the representation. If the prospective client wishes to retain the lawyer, and if consent is possible under Rule 1.7Rule 1.7, then consent from all affected present or former clients must be obtained before accepting the representation.

ii) Could a lawyer get a prospective client to agree in advance that nothing disclosed would prevent the lawyer from representing a different client in the same matter?

(1) Yes.  See 1.18 comment [5]
(2) [5] A lawyer may condition a consultation with a prospective client on the person's informed consent that no information disclosed during the consultation will prohibit the lawyer from representing a different client in the matter. See Rule 1.0(e) for the definition of informed consent. If the agreement expressly so provides, the prospective client may also consent to the lawyer's subsequent use of information received from the prospective client.
iii) Kala v. Aluminum Smelting (all about screening.. protecting lawyers moving around): Under state ethics rules, a lawyer who leaves a firm to join an opposing party’s firm may be disqualified from a matter. es. To determine whether a lawyer who leaves a firm to join the firm of an opposing party will be disqualified from a matter, a court will consider three factors: (1) whether a substantial relationship exists between the prior and present representations, (2) whether the attorney shared confidences, and (3) whether a screen has been erected to preserve client confidences. This test balances the former client’s desire to avoid a breach of confidences and the current client’s right to choose counsel. 
iv) Should more states allow for screening of non governmental lawyers?

(1) Gov lawyers – see MR 1.11

(2) TREND:  ABA----New MR 1.10

(3) TREND: California---New CRPC 1.11

v) Opposing View: What about the Roberts case (F Supp)HAY 476-477? Traditional view from W. Va: Interests of lawyers in being able to change jobs several times in a career: convenience of modern lawyers V. Interests of clients, confidence of public

vi) Mobile non legal personel: 

(1) Movement of non legal personel: 

(a) Many courts have applied almost identical tests for non-legal personnel changing firms as they have for lawyers.

(i) Green v. Toledo (2002) Use the Kala test, but cannot assume non-attorneys take part in confidential material of a case.

(b) Note: The court was very careful of not wanting to restrict the movement of non-attorneys.
(i) Liebowitz v. Eighth Judicial District Court (2003) Legal assistant worked at a firm representing the husband in a divorce case, and then moved to the firm representing the wife in the case.

1. Court said that the Kala Test (aka test for lawyers) was NOT applicable to non-lawyers.

2. Must first determine if the non-lawyer was exposed to confidential material at all.

3. Then if the non-lawyer was exposed to confidential information, the new firm must properly screen the non-lawyer to avoid disqualification

4. Here, the new firm performed a proper screener. Therefore, there was no disqualification

(c) Zimmerman v. Mahaska Bottling Co. (2001) Legal secretary worked for one firm involved in personal injury case. Nine months into the trial, the legal secretary switched the firm representing the opposition.  FIRM DISQUALIFIED.
(i) Court held that protecting the attorney-client privilege is essential, and it is highly probable that non-legal personnel will be exposed to confidential material.

(ii) However, court did not discuss the need for proper screening.

(d) In re Guaranty Ins. Services, Inc. (2011) Court held that it could be presumed that non-legal personnel would be exposed to confidential information.
(i) However, the court held that proper screening of new employee rebutted presumption.  FIRM NOT DISQUALIFIED.
(2) CONCLUSION:

(a) Don’t put yourself in a position where you hire someone from the opposing firm--- because it looks really shady.

(b) If you do want to hire that person, YOU MUST SET UP A PROPER SCREEN. 

(i) The above is for firms, attorneys and future attorneys who are always curious about that gray area.

(3) Criminal Cases Switching Sides:

(a) Mickens v. Taylor 2002 Scalia opinion: Reversal of a conviction is not automatic in cases where defense counsel did not raise an objection to a multiple representation issue and the trial court did not inquire into the question. Atty represented the victim, then the victim’s accused murderer. Follows Strickland rule (great deference to the lawyer’s judgment) in a case with strong opposing arguments. Tainted trial – diminish public confidence in criminal justice system
1. Mickens would have had to show that the conflict of interest adversely affected his lawyer’s performance.  No such showing was made.  

(4) Mobile Government Lawyers:

(a) In Re Sofaer: An attorney is prohibited from working on a matter that is the same as or substantially similar to a matter the attorney previously worked on as a public employee.
(b) Court affirmed---Sofaer could have

(i) 1. checked with the State Dept

(ii) 2. checked with his firm’s ethics advisors

(iii) 3. checked with bar ethics committee

(c) He did nothing. Informal reprimand (admonition) by bar

(d) Interest protecting MR 1.11 comment 4: 

(i) Not benefiting private client with confidential gov’t info

(ii) Not benefiting private client with special power

(iii) Not restricting gov’t lawyers from moving to and from firms

(iv) Gov’t has legitimate need to attract qualified lawyers---so no huge deterrent

(5) NOTE 5  former judges, arbitrators, mediators, law clerks?  MR 1.12 (a)

(a) § 1.12 - Former Judge, Arbitrator, Mediator or Other Third-Party Neutral: (a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing.
15) Litigation Ethics

a) 1.8, conflicts

i) (e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:
(1) (1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; an
(2) (2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
(3) Advancing litigation costs? A lawyer cannot advance living or medical expenses to a client in connection with a litigated matter in most jurisdictions.

(a) Execpt for court costs, litigation expesnes. et

(b) CRPC? 1.8.5. Only after client has been retained. 

(i) (a) A lawyer shall not directly or indirectly pay or agree to pay, guarantee, or represent that the lawyer or lawyer's law firm* will pay the personal or business expenses of a prospective or existing client
(ii) (b) Notwithstanding paragraph (a), a lawyer may
1. (1) pay or agree to pay such expenses to third persons,* from funds collected or to be collected for the client as a result of the representation, with the consent of the client;
2. (2) after the lawyer is retained by the client, agree to lend money to the client based on the client's written* promise to repay the loan, provided the lawyer complies with rules 1.7(b), 1.7(c), and 1.8.1 before making the loan or agreeing to do so;
3. (3) advance the costs of prosecuting or defending a claim or action, or of otherwise protecting or promoting the client's interests, the repayment of which may be contingent on the outcome of the matter; and
4. (4) pay the costs of prosecuting or defending a claim or action, or of otherwise protecting or promoting the interests of an indigent person* in a matter in which the lawyer represents the client.
(iii) (c) “Costs” within the meaning of paragraphs (b)(3) and (b)(4) are not limited to those costs that are taxable or recoverable under any applicable statute or rule of court but may include any reasonable* expenses of litigation, including court costs, and reasonable* expenses in preparing for litigation or in providing other legal services to the client.
ii) Litigation finance companies? 

(1) Weaver Bennett and Blanc: Def offered 1M. Owed 600k to lit fi. And 325k to atty. Plaintiff would only get 75k so turned down the offer. And lost. So firm sues Speedybucks. Weaver Bennett & Bland sued Speedy Bucks and sought $325,000 in damages (contingent fee it would have earned). In suit to collect, it won $300,000 (a little less than the original fee) plus $170,000 atty’s fees for second suit.

16) CA ST RPC Rule 1.8.5

(i) Any loan would have to comply with the “doing business with the client” rule. CPRC 1.8.1 (personal conflicts)

(b) The ultimate penalty in this case? HAY 646

(i) 1.suspended 60 days

(ii) 2.pay costs of proceedings $583.15

b) 3.3, truth to judge [Candor to the tribunal]

i) Client perjury: Model rules require reporting client perjury to the court. MR 3.3(b)  CA follows narrative approach in criminal cases (CRCP 3.3 comment [4]).  Some would argue that there is no real difference, since the narrative approach is an obvious tip-off.   HAY 596 note
ii) (a) A lawyer shall not knowingly
(1) (1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; 

(2) Must FIX passed lies: (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

(3) Past present and future lies: (b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

(4)   Reasonable remedial measures MR 3.3 comment [10]

(a) What if client promises not to lie, but gets on the stand and does it anyway?

(i) lawyer should call recess and get client to recant

(ii) if it doesn’t work, seek to withdraw

(iii) must reveal client’s perjury to tribunal 

(5) Note 4- The Narrative Solution

(a) Some states (NY and CA) require or allow a lawyer to reveal criminal client’s perjury by testifying in a “narrative” fashion.

(i) Ask only general questions

(ii) No new guidance with specific questions

(iii) No mention of testimony after it takes place.

(iv) (avoids assisting client in bad act---and avoids out & out disclosure of client’s lie

(v) Other states

(vi) Require lawyer to withdraw if it will cure the problem (which it usually will not) or

(vii) Reveal the perjury to the court

iii) Client Purjury:

(1) Depallo: Client lied on the stand. Attorney told the judge this was a lie. Ineffective assistance of councel? No. Under state ethics rules, a lawyer may not assist or participate in the presentation of a client’s perjured testimony. No. A lawyer may not assist or participate in the presentation of a client’s testimony that constitutes perjury. A lawyer’s duty to zealously advocate for a client is limited by the lawyer’s duty to comply with the law and with standards of professional conduct. A lawyer must first try to persuade a client not to commit perjury. If the persuasion is unsuccessful, the lawyer may need to withdraw from representing the client.
(a) The 6th amendmend rights were not offended. If you lie I will tell the judge anyway. You can do this. 

(b) Timeframe? Have ths duty to disclose UNTIL the conclusion of the matter. Time limit to fix the lie

(i) 3.3 comment [13]

(c) DePallo - Bottom line
 

(i) Defendant’s right to testify doesn’t include a right to commit perjury. 

(ii) Defendant’s right to counsel doesn’t compel counsel to assist/participate in the presentation of perjured testimony.

(d) 5. Notice to the client:  mid-trial shift permitted by lawyer smelling a rat?  OK to shift to narrative.

(e) 6. Settings for the narrative solution—just jury trials?  Not bench trials?  OK in both

(f) 7. Duties of prosecutors:  special weight---possible reversal. HAY 597 top

(g) Lying in Depositions:

(i) Court is more likely to let attorney withdraw in depositions than during trial. This may give attorney more leverage in directing client truthfulness (easier to withdraw)

(ii) Attorney who lets client lie in deposition, but fails to take remedial measures may be disciplined.  (Corizzi in fact counseled his clients to lie.)

iv) Narrative Solution. Just let the client speak. Then you cant use the clients lies in your wrap up.  This gets around the perjury. 

v) What is perjury? Under oath saying something you don’t believe to be true. False statement without intent to lie is not perjury
vi) Knowledge standard:

(1) Firm factual basis

(2) Not just suspicion or conjecture

(3) But not actual knowledge or knowledge beyond a reasonable doubt

vii) Resonable remedial measures: If you know someone has decided to lie. The client has the right to testify. All clients do. The client should be convinced not to lie. This is the NARATIVE SOLUTION. Authorize the lawyer to have the client lie, but in summation, you miss the lies. 

(1) Can’t lie in a deposition eaiter.
c) 3.4, fairness
d) 4.1,truthfulness

e) 5.6, restrict practice
f) 8.4 misconduct

g) 3.1,  good faith suits

i) A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, WHICH INCLUDES A GOOD FAITH ARGUMENT FOR AN EXTENSION, MODIFICATION OR REVERSAL OF EXISTING LAW.

ii) FRCP Rule 11 Sanctions for Improper Advocacy:   Hunter notes only   HAY 546

(1) Overzealous Advocacy , Lee:  (Kurzban brothers)

(a) Lee v. American Eagle HAY 549

(i) Lawyers say lets kick some ass. Lawyers are laughing at the judges ruling. Rolling eyes. Flailing arms. Not frivolous----just offensive . Brothers Marvin and Ira Kurzban. Won their case for Mr. Lee against his airline employer---zealous advocates, they were Attys fees are available in civil rights cases. 

1. Kurzbans requested 1.6 million in attorneys fees. Court reduced request of 1.6 million because it was excessive. (excessive hours claimed). It further reduced the amount because of the Kurzban’s misbehavior in court. They ended up getting only $312,324. And getting reported to the Fla. Bar And getting reported to the Peer Review Committee for the Southern District of Florida (Federal Courts bar)

2. Inherent power of the courts—to sanction a party or an attorney-----to enable the courts to manage their own affairs.

a. For behavior that is abusive, vexatious, in bad faith

3. Court had power to cut fees. Customary powers of the court---not statutory

4. Contempt. Punish lawyers for contempt of the court’s authority.

a. courtroom behavior

b. disobeying a court order

(ii) Caution for attack-dog litigators (Peters ) HAY 561

(iii) Hunter case (race discrimination – claim ---arbitration required in the collective bargaining agreement CBA)Atty Pam Hunter’s  suspension vacated here:  Federal District Court---Western District of North Carolina . Why is the case here?  To make us ask, “What is a frivolous argument?”  “Is a losing argument always frivolous?”  “Is it frivolous to argue a position contrary to binding precedent?” Asking for a change in the change 

(2) Rule 11 sanctions---primary purpose is to deter future litigation abuse---to stop frivolous law suits---those suits lacking any legal or factual basis.  (not to compensate the prevailing party) RULE 11(c)(4) DZ 610

h) 8.2(a) + 8.4(d) – Impuning Judges Integritu

i) MR 8.2(a) Falsely impugning a judge’s integrity.

ii) MR 8.4(d) Prejudicial to the administration of justice

(1) What about making fun of the judge?

(a) See peters. Case shows a judge may be creative in sanctions, here:

(b) Striking briefs

(c) Assessing attorneys’ fees

(d) Lawyers’ briefs were
iii) Melicious Prosecution

(1) Sheldon App Co: Tenant sued landlord. Landlord cros sued for malicious prosecution (ie no real claim to sue). 

(a) Why is this case here? To show how difficult it is to win a malicious prosecution case

(b) Background/History of the cause of action

(i) Originally response to criminal

(ii) Now response to civil (torts)

(iii) Disfavored because of Its chilling effect on plaintiffs’ civil suits

(c) To support a new suit of malicious prosecution

(i) 1. prior action terminated in plaintiff’s (defendant in earlier case) favor

(ii) 2. prior action brought w/o probable cause

(iii) 3. prior action was initiated with malice

(d) Note 1  does party harassed by frivolous lawsuits have other adequate remedies besides malicious prosecution suit? SEE HAY 539, which we’ll cover later:   A better solution may be to use court sanctions, contempt, lawyer discipline---frivolous litigation, court costs for vexatious multiplication of proceedings, double costs award to other side, attorneys fees to other side.

(e) Note 10: 

(i) Courts say no: . General negligence (not an intentional tort) claims against opposing lawyer for loss due to litigation tactics?

1. No duty of reasonable care to adversary

2. Undivided loyalty is to the client

(f) 11.  claims based on ethics violations? MR scope paragraph [20] same in CRPC- Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal duty has been breached. 

(i) Nevertheless…violation of a Rule may be evidence of breach of the applicable standards of conduct.

(g) Note privledges and immunities to defame the opponent: 

(i) Protects lawyer from suits for defamation and other related suits.

(ii) Policy:  promotes zealous protection of clients’ interests without the fear of having to defend their actions in later civil suits.

(iii) But still note that aggressive litigators who defame others may well be subject to a variety of other sanctions. 

(iv) Absolute immunity from civil suits if acting within scope of duty as advocates.

(v) Investigating work?  Just qualified immunity.  Cannot violate clearly established constitutional right.

i) 3.2,  expedited lit.
j) 3.3, truth to judge

i) 3.  Lack of Candor to the Tribunal (adverse authority) -Jorgenson HAY 568

(1) If you know about it, have to tell it. If you know there is adverse authority, have to say so. Failure to cite adverse authority  MR 3.3(a)(2) Candor to the tribunal

(2) Atty Latinsky knew about the adverse authority because he had participated in the case.

(3) See MR 3.3 comment [2] …although a lawyer in an adversarial proceeding is not required to present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false statements of law or fact or evidence that the lawyer knows to be false.

(a) Why did the Jorgenson court say that the adversary’s subsequent citing of the Del Percio case didn’t cure the problem? Hoping the other judge didn’t say it and the judge would make the ruling on bad law. This is bad form. If controlling precedent. Get it out there. Timing questions?  When to disclose?  Early on. 

ii) Plagarism? 

(1) Lane cases: Stolen a treatise. Billed 80 hours to write a brief. 6 month suspension. 

iii) Exparte Proceedings – need to tell the judge what the other side would say. 

(1) Ex parte proceedings. Especially serious- enhanced duty of candor. No one is around to challenge your position. Need to say what the other side would say as a rebuttle. 

(2) MR 3.3(d)  - In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.

iv) Misrepresentations during investigations? Not be who you say you are? Pose as someone else to get info?
(1) Criminal investigation:  Ok to be a part of covert government criminal/terrorist investigations---even with dishonesty? Nt be who you say 
(2) Civil investigation:  split-

(a) Investigator pose as journalist to get info?  No in Ore.

(b) Sham job interview?  No in Mass.

(c) It is Ok for investigator to pose as someone else in Arizona & NJ

(d) California???

(i) Anthony Pellicano and Burt Fields

k) 3.4, fairness

i) 3.4(e) A lawyer shall not: (e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or
(1) Atty cannot express personal opinion on the justness of a cause, credibility of witnesses, culpability of civil litigant, or guilt/innocence of one accused of crimes.

ii) Prosecuter statements: More restrictive than for defense lawyers. They’re not simply zealous advocates for the state. They seek justice. 

iii) Prosecuter statements: More restrictive than for defense lawyers. They’re not simply zealous advocates for the state. They seek justice. 

(1) They cannot ask jury to “send a message”

(2) No golden rule argument to jury. Put yourself in the place of the injury and think what you would do. How you would feel. 
iv) Ethics rules on handling evidence

(1) Morrell v. State: 

(a) Rule:  criminal defense lawyers have obligation to turn over to the prosecution physical evidence which comes into their possession (especially if it comes from 3rd party)

(b) Concealing evidence is a criminal offense.

(2) MR 3.4(a): A lawyer shall not: (a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do any such act;

(a) Duty to turn over evidence: MR 3.4 comment [2]    “…may permit a lawyer to take temporary possession of physical evidence of client crimes for the purpose of conducting a limited examination that will not alter or destroy material characteristics of the evidence.”

(b) Be careful with evidence----and be sure you’re only keeping it temporarily to examine it------not for any other purpose, otherwise accessory after the fact prosecution of atty is a possibility.

(3) Stolen goods: Ok to return stolen goods to owner without revealing thief’s name? Yes - Cannot retain it. Cannot give it to client-thief

(4) Information about the location of evidence? Armani/Belge----information about the location of the bodies was privileged atty/client communication (sound familiar?)

(a) Meredith----defense lawyers should leave evidence (wallet) where they find it---not take possession of it----if they wanted to keep location evidence a secret.

(5) Spoliation of Evidence: 

(a) Most states (including California) do not recognize a separate tort action.

(b) Tort action to compensate a plaintiff whose chance to win a suit has been harmed by willful or negligent destruction or alteration of evidence

(c) Frequent/regular problem in litigation.

(6) Secret Settlement: Okay to have private agreement w limits: 

(a) Public policy ---prohibit secrecy ----Florida’s sunshine in litigation act----can’t conceal a public hazard

(b) General public health and safety?

(c) Confidentiality provisions in sexual harassment settlements?

(7) Is it ok for client to accept deal (civil rights case) that would sacrifice the statutory (fee shifting statute) atty fees to her/his lawyer?? Yes. But an ABA ethical guidline will ask a conditional contingent fee agreement to a part of the contingent fee. That way the attorney would still get something.

v) Transactions With Persons Other Than Clients
Rule 4.1 Truthfulness In Statements To Others
(1) In the course of representing a client a lawyer shall not knowingly:

(a) (a) make a false statement of material fact or law to a third person;

(2) HOW DOES THIS LINE UP WITH PRETEXTING?  PLAYING FALSE ROLES?  EVEN IN CRIMINAL INVESTIGATIONS?

(3) [1] A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can also occur by partially true but misleading statements or omissions that are the equivalent of affirmative false statements. For dishonest conduct that does not amount to a false statement or for misrepresentations by a lawyer other than in the course of representing a client, see Rule 8.4. 
(a) Maintaining The Integrity Of The Profession - Rule 8.4 Misconduct
(i) It is professional misconduct for a lawyer to:

(ii) (a) violate the rules

(iii) (b) criminal act

(iv) (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(v) (d) engage in conduct prejudicial to the administration of justice

(vi) (e) say you can bribe officials 

(vii) (f) help judges violate the law

(viii) (g) harass or discriminate

vi) Investigators? 

(1) With respect to a nonlawyer employed or retained by or associated with a lawyer: 

(2) (a)

(3) (b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and 

vii) Acceptable forms of puffing/ mis representation: 

(1) Certain types of statements ordinarily are not taken as statements of material fact.

(a) Price estimates

(b) Acceptable settlement amounts

viii) What about advocacy in a non court setting? Attorney has the same obligations. 

l) 3.5, influence judges

i) MR 3.5(a) (Bribes, Threats, Extortion)  A lawyer shall not (a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law.
ii) BUT ---IT IS OK to pay expert witnesses MR 3.4 and just reasonable expenses for regular witnesses.  See Comment [3]

(1) Experts? Can’t get contingency pay---might shade testimony to achieve desired result. Non-experts get no fee

iii) Is it ok for a lawyer to tell a client that the judge could be bribed? NO. 

(1) MR 8.4(e) – it is improper for a lawyer to state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or

m) 3.6, trial publicity: not on exam. 
n) 3.7, atty witness

i) Estate of Waters: Illustrate-----Advocate-Witness Rule. Will contest where lawyer (Brian P. Murphy) representing the estate also would testify as to the decedent’s testamentary capacity----a central witness on a contested issue. Best known around the US for the Advocate-Witness Rule lawyer---who failed to recognize his duty to withdraw, even after opposing counsel called it to his attention. (Waters 1994)

(1) Advocate-witness rule MR 3.7

(2) Can be enforced by Judge during trial (disqualification) AND Judge after trial:   reported Murphy to the bar.  

(3) Violated Three Delaware Rules (versions of MR)–

(4)  
1.16 (a)(1) (mandatory withdrawal rule)  (he should have withdrawn) 

1. 3.4(e) (assert personal knowledge ---as a witness)

2. 3.7 (violaed specific rule:  lawyer as witness)

(5) Can the Client waive the conflict? MR 3.7

(a) In Vanover the court held client waiver was not a valid cure for problems created by advocate serving as witness. (Iowa) (there is no MR provision for a waiver)

(b) (but there is an exception for substantial hardship for the client MR 3.7(a)(3))

(6) Califnora Rule? Okay with consent. 

(7) Trial lawyer as witness:  under MR, lawyer can only testify as to non-contested matter or if not testifying creates a substantial hardship to client. In CA, lawyer can testify on any issue if client consents in writing.  MR 3.7(a).  CRPC 3.7 (a) (3). HAY 589.
o) 3.8, prosecutors

p) 4.1 – Truthfulness
q) 4.4 evidence
i) 4.  Discovery Abuses (late filings)  --Poulis HAY 573

ii) 5.  Extrajudicial statements by litigators  ---Visser HAY 580

iii) 6.  Advocate-Witness Rule ---Estate of Waters  HAY 587

17) Discovery Abuse: 
i) 3.4(a) – Discovery Abuse

(1) Poulis Case 1984 US Court of Appeals Facts: Failed to meet court deadlines. Kicked out the lawyer + client for discovery abuse. Gave 6 factors, and client lost. 

(a) 1. extent of party’s personal responsibility

(b) 2. prejudice to adversary

(c) 3. history of dilatoriness

(d) 4. willful or in bad faith?

(e) 5. effectiveness of other sanctions?

(f) 6. merioriousness of the claim or defense

ii) MR 3.4(a)  prohibits concealing, altering, or destroying evidence

iii) MR 3.4 (b) prohibits falsifying evidence
iv) MR 3.4 (c) disobey an obligation—refuse a legitimate request
v) MR 3.4 (d) prohibits making a “frivolous discovery request”
vi) MR 3.4 (e) mock the discovery request as invalid, unsupported, incredible

vii) MR 3.4 (f) prohibits lawyer asking non-client not to give relevant information to someone else asking for 

viii) MR 3.2 duty to expedite litigation

ix) MR 3.3  candor to the tribunal 

x) MR 4.1 can’t lie to anyone while conducting discovery

18) Gag Orders: Raise a prior restraint issue. Must be narrowly tailored to protect fair trial. If too broad?  They will be struck down.

19) Extrajudicial criticism of judges. Watch out & be honest

a) Opinions of lawyers about judges? 

b) Inpugn integrity MR 8.2(a) and 

c) Suggest a judge can be bribed MR 8.4(e)

· Advertising 

· Bates: Okay to advertise. 

· He voted for the ads BUT said Advertising will mislead Advertising will promote distrust

· some lawyers will suffer…by the subtle deceit of less scrupulous lawyers.

· Public..will be victimized by simplistic price advertising of professional services almost infinite in variety and nature.

· Its okay to mail advertising: Advertising (constitutionally protected speech) still ok after Bates 1977. US MAIL to potential clients known to face particular legal problems O’Connor’s dissent----dislikes targeted direct-mail advertising (corrosive effects on professional standards)

· RMJ (1982)-----Powell

· follows Bates  (Arizona 1977 ---Ads are first declared OK) .precedes Shapero  (Kentucky 1988 ---targeted mailings are ok, too)

· Why is the case here?  Shows us the development of Advertising, Marketing Limits

· Violated several provisions of Missouri’s newly revised advertising rules (drafted after Bates, 1977). Missouri Bar didn’t like RMJ ad phrases “admitted to practice before US Supreme Court” - licensed in additional states - practice areas listed

· BUT SCOTUS REVERSES – says Missouri’s restrictions are unconstitutional

· Current Ethics Rules: MR 7.1 & 7.2 focus on not being misleading, making claims that cannot be substantiated, implying particular results that can be obtained

· And attys must keep ad copies

· What are statements that are presumed to be misleading? 

· Statements presumed to be misleading:

· California B&P 6157.2 

· Guarantee outcome. Immediate cash. Impersiating people other than the lawyer. No images or voices. No fake clients touting services. 

· Public repreimand for pitbull viciousness connotation. 

· Client testimonials banned in many states: Banned in many states -Why might they be misleading? LARRY H. PARKER GOT ME 4.7 MILLION DOLLARS!

· Legal specializations? Can get this through the BAR: 

· Rule 7.2 comment 9: Communications about specialties in particular fields, but they are subject to the “false and misleading” standard applied in 7.1

· Could two lawyers who share office space but who are not otherwise associated call themselves “Smith and Jones?” No.. this makes it seem like they work together. 

· Could a solo practitioner named Brown practice under the firm name “Lincoln, Herndon & Brown” where neither Lincoln nor Herndon were ever his partners? NO. Misleading. 

· Trade names?

MODEL RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES 
A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading. 
Comment 
[1] This Rule governs all communications about a lawyer’s services, including advertising. Whatever means are used to make known a lawyer’s services, statements about them must be truthful. 

[2] Misleading truthful statements are prohibited by this Rule. A truthful statement is misleading if it omits a fact necessary to make the lawyer’s communication considered as a whole not materially misleading. A truthful statement is misleading if a substantial likelihood exists that it will lead a reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation. A truthful statement is also misleading if presented in a way that creates a substantial likelihood that a reasonable person would believe the lawyer’s communication requires that person to take further action when, in fact, no action is required. 

[3] A communication that truthfully reports a lawyer’s achievements on behalf of clients or former clients may be misleading if presented so as to lead a reasonable person to form an unjustified expectation that the same results could be obtained for other clients in similar matters without reference to the specific factual and legal circumstances of each client’s case. Similarly, an unsubstantiated claim about a lawyer’s or law firm’s services or fees, or an unsubstantiated comparison of the lawyer’s or law firm’s services or fees with those of other lawyers or law firms, may be misleading if presented with such specificity as would lead a reasonable person to conclude that the comparison or claim can be substantiated. The inclusion of an appropriate disclaimer or qualifying language may preclude a finding that a statement is likely to create unjustified expectations or otherwise mislead the public. 

[4] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit or misrepresentation. Rule 8.4(c). See also Rule 8.4(e) for the prohibition against stating or implying an ability to improperly influence a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law. 

[5] Firm names, letterhead and professional designations are communications concerning a lawyer’s services. A firm may be designated by the names of all or some of its current members, by the names of deceased members where there has been a succession in the firm’s identity or by a trade name if it is not false or misleading. A lawyer or law firm also may be designated by a distinctive website address, social media username or comparable professional designation that is not misleading. A law firm name or designation is misleading if it implies a connection with a government agency, with a deceased lawyer who was not a former member of the firm, with a lawyer not associated with the firm or a predecessor firm, with a nonlawyer or with a public or charitable legal services organization. If a firm uses a trade name that includes a geographical name such as “Springfield Legal Clinic,” an express statement explaining that it is not a public legal aid organization may be required to avoid a misleading implication. 

 [6] A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each jurisdiction. 

[7] Lawyers may not imply or hold themselves out as practicing together in one firm when they are not a firm, as defined in Rule 1.0(c), because to do so would be false and misleading. 

[8] It is misleading to use the name of a lawyer holding a public office in the name of a law firm, or in communications on the law firm’s behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm. 

RULE 7.2: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES: SPECIFIC RULES 
(a) A lawyer may communicate information regarding the lawyer’s services through any media. 
(b) A lawyer shall not compensate, give or promise anything of value to a person for recommending the lawyer’s services except that a lawyer may: 
by this Rule; (1) pay the reasonable costs of advertisements or communications permitted 
(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral service; 
(3) pay for a law practice in accordance with Rule 1.17; 
(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise prohibited under these Rules that provides for the other person to refer clients or customers to the lawyer, if: 
(i) the reciprocal referral agreement is not exclusive; and 
(ii) the client is informed of the existence and nature of the agreement; and 
(5) give nominal gifts as an expression of appreciation that are neither intended nor reasonably expected to be a form of compensation for recommending a lawyer’s services. 
(c) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless: 
(1) the lawyer has been certified as a specialist by an organization that has been approved by an appropriate authority of the state or the District of Columbia or a U.S. Territory or that has been accredited by the American Bar Association; and 
(2) the name of the certifying organization is clearly identified in the communication. 
(d) Any communication made under this Rule must include the name and contact information of at least one lawyer or law firm responsible for its content. 
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Comment 
[1] This Rule permits public dissemination of information concerning a lawyer’s or law firm’s name, address, email address, website, and telephone number; the kinds of services the lawyer will undertake; the basis on which the lawyer’s fees are determined, including prices for specific services and payment and credit arrangements; a lawyer’s foreign language ability; names of references and, with their consent, names of clients regularly represented; and other information that might invite the attention of those seeking legal assistance. 

Paying Others to Recommend a Lawyer 
[2] Except as permitted under paragraphs (b)(1)-(b)(5), lawyers are not permitted to pay others for recommending the lawyer’s services. A communication contains a recommendation if it endorses or vouches for a lawyer’s credentials, abilities, competence, character, or other professional qualities. Directory listings and group advertisements that list lawyers by practice area, without more, do not constitute impermissible “recommendations.” 

[3] Paragraph (b)(1) allows a lawyer to pay for advertising and communications permitted by this Rule, including the costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime, domain-name registrations, sponsorship fees, Internet- based advertisements, and group advertising. A lawyer may compensate employees, agents and vendors who are engaged to provide marketing or client development services, such as publicists, public-relations personnel, business-development staff, television and radio station employees or spokespersons and website designers. 

[4] Paragraph (b)(5) permits lawyers to give nominal gifts as an expression of appreciation to a person for recommending the lawyer’s services or referring a prospective client. The gift may not be more than a token item as might be given for holidays, or other ordinary social hospitality. A gift is prohibited if offered or given in consideration of any promise, agreement or understanding that such a gift would be forthcoming or that referrals would be made or encouraged in the future. 

[5] A lawyer may pay others for generating client leads, such as Internet-based client leads, as long as the lead generator does not recommend the lawyer, any payment to the lead generator is consistent with Rules 1.5(e) (division of fees) and 5.4 (professional independence of the lawyer), and the lead generator’s communications are consistent with Rule 7.1 (communications concerning a lawyer’s services). To comply with Rule 7.1, a lawyer must not pay a lead generator that states, implies, or creates a reasonable impression that it is recommending the lawyer, is making the referral without payment from the lawyer, or has analyzed a person’s legal problems when determining which lawyer should receive the referral. See Comment [2] (definition of “recommendation”). See also Rule 5.3 (duties of lawyers and law firms with respect to the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules through the acts of another). 

[6] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral service. A legal service plan is a prepaid or group legal service plan or a 
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similar delivery system that assists people who seek to secure legal representation. A lawyer referral service, on the other hand, is any organization that holds itself out to the public as a lawyer referral service. Qualified referral services are consumer-oriented organizations that provide unbiased referrals to lawyers with appropriate experience in the subject matter of the representation and afford other client protections, such as complaint procedures or malpractice insurance requirements. Consequently, this Rule only permits a lawyer to pay the usual charges of a not-for- profit or qualified lawyer referral service. A qualified lawyer referral service is one that is approved by an appropriate regulatory authority as affording adequate protections for the public. See, e.g., the American Bar Association's Model Supreme Court Rules Governing Lawyer Referral Services and Model Lawyer Referral and Information Service Quality Assurance Act. 

[7] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a lawyer referral service must act reasonably to assure that the activities of the plan or service are compatible with the lawyer's professional obligations. Legal service plans and lawyer referral services may communicate with the public, but such communication must be in conformity with these Rules. Thus, advertising must not be false or misleading, as would be the case if the communications of a group advertising program or a group legal services plan would mislead the public to think that it was a lawyer referral service sponsored by a state agency or bar association. 

[8] A lawyer also may agree to refer clients to another lawyer or a nonlawyer professional, in return for the undertaking of that person to refer clients or customers to the lawyer. Such reciprocal referral arrangements must not interfere with the lawyer’s professional judgment as to making referrals or as to providing substantive legal services. See Rules 2.1 and 5.4(c). Except as provided in Rule 1.5(e), a lawyer who receives referrals from a lawyer or nonlawyer professional must not pay anything solely for the referral, but the lawyer does not violate paragraph (b) of this Rule by agreeing to refer clients to the other lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive and the client is informed of the referral agreement. Conflicts of interest created by such arrangements are governed by Rule 1.7. Reciprocal referral agreements should not be of indefinite duration and should be reviewed periodically to determine whether they comply with these Rules. This Rule does not restrict referrals or divisions of revenues or net income among lawyers within firms comprised of multiple entities. 

Communications about Fields of Practice 
[9] Paragraph (a) of this Rule permits a lawyer to communicate that the lawyer does or does not practice in particular areas of law. A lawyer is generally permitted to state that the lawyer “concentrates in” or is a “specialist,” practices a “specialty,” or “specializes in” particular fields based on the lawyer’s experience, specialized training or education, but such communications are subject to the “false and misleading” standard applied in Rule 7.1 to communications concerning a lawyer’s services. 

[10] The Patent and Trademark Office has a long-established policy of designating lawyers practicing before the Office. The designation of Admiralty practice also has a long historical tradition associated with maritime commerce and the federal courts. A lawyer’s communications about these practice areas are not prohibited by this Rule. 
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[11] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a field of law if such certification is granted by an organization approved by an appropriate authority of a state, the District of Columbia or a U.S. Territory or accredited by the American Bar Association or another organization, such as a state supreme court or a state bar association, that has been approved by the authority of the state, the District of Columbia or a U.S. Territory to accredit organizations that certify lawyers as specialists. Certification signifies that an objective entity has recognized an advanced degree of knowledge and experience in the specialty area greater than is suggested by general licensure to practice law. Certifying organizations may be expected to apply standards of experience, knowledge and proficiency to ensure that a lawyer’s recognition as a specialist is meaningful and reliable. To ensure that consumers can obtain access to useful information about an organization granting certification, the name of the certifying organization must be included in any communication regarding the certification. 

Required Contact Information 
[12] This Rule requires that any communication about a lawyer or law firm’s services include the name of, and contact information for, the lawyer or law firm. Contact information includes a website address, a telephone number, an email address or a physical office location. 
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MODEL RULE 7.3: SOLICITATION OF CLIENTS 
(a) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a lawyer or law firm that is directed to a specific person the lawyer knows or reasonably should know needs legal services in a particular matter and that offers to provide, or reasonably can be understood as offering to provide, legal services for that matter. 
(b) A lawyer shall not solicit professional employment by live person-to-person contact when a significant motive for the lawyer’s doing so is the lawyer’s or law firm’s pecuniary gain, unless the contact is with a: 
(1) lawyer; 
(2) person who has a family, close personal, or prior business or professional relationship with the lawyer or law firm; or 
(3) person who routinely uses for business purposes the type of legal services offered by the lawyer. 
(c) A lawyer shall not solicit professional employment even when not otherwise prohibited by paragraph (b), if: 
(1) the target of the solicitation has made known to the lawyer a desire not to be solicited by the lawyer; or 
(2) the solicitation involves coercion, duress or harassment. 
(e) Notwithstanding the prohibitions in this Rule, a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that uses live person-to-person contact to enroll members or sell subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan. 
Comment 
[1] Paragraph (b) prohibits a lawyer from soliciting professional employment by live person-to-person contact when a significant motive for the lawyer’s doing so is the lawyer’s or the law firm’s pecuniary gain. A lawyer’s communication is not a solicitation if it is directed to the general public, such as through a billboard, an Internet banner advertisement, a website or a television commercial, or if it is in response to a request for information or is automatically generated in response to electronic searches. 

(d) This Rule does not prohibit communications authorized by law or ordered by a court or other tribunal. 
[image: image1.png]
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[2] “Live person-to-person contact” means in-person, face-to-face, live telephone and other real-time visual or auditory person-to-person communications where the person is subject to a direct personal encounter without time for reflection. Such person-to-person contact does not include chat rooms, text messages or other written communications that recipients may easily disregard. A potential for overreaching exists when a lawyer, seeking pecuniary gain, solicits a person known to be in need of legal services. This form of contact subjects a person to the private importuning of the trained advocate in a direct interpersonal encounter. The person, who may already feel overwhelmed by the circumstances giving rise to the need for legal services, may find it difficult to fully evaluate all available alternatives with reasoned judgment and appropriate self-interest in the face of the lawyer’s presence and insistence upon an immediate response. The situation is fraught with the possibility of undue influence, intimidation, and over-reaching. 

· 
Person to person contact does not include chat rooms, text messages, or other written communications that recipients may easily disregard.

[3] The potential for overreaching inherent in live person-to-person contact justifies its prohibition, since lawyers have alternative means of conveying necessary information. In particular, communications can be mailed or transmitted by email or other electronic means that do not violate other laws. These forms of communications make it possible for the public to be informed about the need for legal services, and about the qualifications of available lawyers and law firms, without subjecting the public to live person-to-person persuasion that may overwhelm a person’s judgment. 

[4] The contents of live person-to-person contact can be disputed and may not be subject to third-party scrutiny. Consequently, they are much more likely to approach (and occasionally cross) the dividing line between accurate representations and those that are false and misleading. 

[5] There is far less likelihood that a lawyer would engage in overreaching against a former client, or a person with whom the lawyer has a close personal, family, business or professional relationship, or in situations in which the lawyer is motivated by considerations other than the lawyer’s pecuniary gain. Nor is there a serious potential for overreaching when the person contacted is a lawyer or is known to routinely use the type of legal services involved for business purposes. Examples include persons who routinely hire outside counsel to represent the entity; entrepreneurs who regularly engage business, employment law or intellectual property lawyers; small business proprietors who routinely hire lawyers for lease or contract issues; and other people who routinely retain lawyers for business transactions or formations. Paragraph (b) is not intended to prohibit a lawyer from participating in constitutionally protected activities of public or charitable legal-service organizations or bona fide political, social, civic, fraternal, employee or trade organizations whose purposes include providing or recommending legal services to their members or beneficiaries. 

[6] A solicitation that contains false or misleading information within the meaning of Rule 7.1, that involves coercion, duress or harassment within the meaning of Rule 7.3 (c)(2), or that involves contact with someone who has made known to the lawyer a desire not to be solicited by the lawyer within the meaning of Rule 7.3(c)(1) is prohibited. Live, person-to-person contact of individuals who may be especially vulnerable to coercion or duress is ordinarily not appropriate, for example, the elderly, those whose first language is not English, or the disabled. 
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[7] This Rule does not prohibit a lawyer from contacting representatives of organizations or groups that may be interested in establishing a group or prepaid legal plan for their members, insureds, beneficiaries or other third parties for the purpose of informing such entities of the availability of and details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to offer. This form of communication is not directed to people who are seeking legal services for themselves. Rather, it is usually addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services for others who may, if they choose, become prospective clients of the lawyer. Under these circumstances, the activity which the lawyer undertakes in communicating with such representatives and the type of information transmitted to the individual are functionally similar to and serve the same purpose as advertising permitted under Rule 7.2. 

[8] Communications authorized by law or ordered by a court or tribunal include a notice to potential members of a class in class action litigation. 

[9] Paragraph (e) of this Rule permits a lawyer to participate with an organization which uses personal contact to enroll members for its group or prepaid legal service plan, provided that the personal contact is not undertaken by any lawyer who would be a provider of legal services through the plan. The organization must not be owned by or directed (whether as manager or otherwise) by any lawyer or law firm that participates in the plan. For example, paragraph (e) would not permit a lawyer to create an organization controlled directly or indirectly by the lawyer and use the organization for the person-to-person solicitation of legal employment of the lawyer through memberships in the plan or otherwise. The communication permitted by these organizations must not be directed to a person known to need legal services in a particular matter, but must be designed to inform potential plan members generally of another means of affordable legal services. Lawyers who participate in a legal service plan must reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3 (c). 

· Solicitation

· Ohralik (1978)---Powell

· Why is this case here? It shows that there are limits: Rules prohibiting “real-time” solicitation.

· Met with teenage girl in hospital. Secretly taped meeting with parents. Met other teenage girl at home. Secretly taped the meeting. Told second girl she could recover against first girl’s auto insurance policy. Both girls filed bar complaints.

· Did Ohralik’s behavior in the case reflect the evils in:  MR 7.3 comment [2]? …The situation is fraught with the possibility of undue influence, intimidation, and over-reaching.
· Prohibited forms of solicitation: Not for pecuniary gain?  Then it’s OK.  Supreme Court allowed it in: In re Primus 

· ACLU Atty sanctioned by SC state bar - US Supreme Court reversed Political speech ok---not for financial gain

· Getting clients by purchasing a law practice—an acceptable way.

· All or substantially all of the law practice of a member, living or deceased, including good will, may be sold to another member or law firm subject to all the following conditions:

· (A) Fees charged to clients shall not be increased solely by reason of such sale.

· Internet solicitation

· The rules treat all real-time communication the same----in-person conversation, phone calls, electronic chat sessions.

· Should these three be lumped together?

· Should chat sessions

· Web sites? California (2001 formal opinion) treats them as advertisements not solicitations
· Barrett—(Fla. Case 2005)

· Why is the case here? Improper solicitation by runners/cappers. Atty hired Cooper--fake “pastor” or “chaplain” to get clients for him.

· Salary plus bonuses (commissions?)

· Fla. Sup. Ct. changed one year suspension recommendation to disbar

· 2.  business from runner/cappers ----effect on contracts?  Void in Calif. B&P 6154(a)

· 3.  stopping in-person soliciting clients with coercion/duress

· Unsophisticated

· Injured

· Distressed

· e.g., parking RV with big ads on sides at gas explosion site

· Shapero (1988)--- Brennan majority

· Went For It (1995)---O’Connor majority

· This narrow’s Shapero with a time restriction (30 days) before contacting accident/disaster victims and relatives.

· Why is it here?  To show that Fla. bar can put some restrictions on targeted mailings after disasters (ok to add black-out periods).

· Distinguish from Shaparo - Went For It--------narrow application.  Short, 30 day ban

· HAY 2-10  Professionalism

· Bates (1977) --- Blackmun - Majority

· Bates (1977) --- Powell – Concur and Dissent

· Shapero (1988) ---O’Connor dissent

SPALDING CASE. 

Sample Questions

[image: image2.png]1. Criminal defense lawyer Lenox agreed to represent defendant
Denmon at Denmon’s trial for arson. Lenox and Denmon orally agreed
on the following attorney fee arrangement. If Denmon were acquitted,
the fee would be $25,000. If Denmon were convicted of any lesser
included offense, the fee would be $5,000. If Denmon were convicted of
arson, the fee would be $500. Lenox further agreed to advance all
litigation expenses, subject to Denmon’s promise to repay Lenox whatev-
er the outcome of the case. Which of the following statements are
correct?

1. Lenox is subject to discipline for not putting the fee agreement in
writing.

II. It was proper for Lenox to agree to advance the litigation
expenses.

I[I. Lenox is subject to discipline for charging a contingent fee in a
criminal case.

IV. Tt was proper for Lenox to require Denmon to repay the
advanced litigation expenses whatever the outcome of the case.

A. Only L II, and IV are correct.

B. Only I and IIT are correct.
C. Only IT and IV are correct.
D. All of the statements are correct.




ANSWER: D
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9. Attorney Kimberly represented client Marsha in a divorce pro-
ceeding in a non-community property jurisdiction that has a no-fault
divorce law. Marsha was married for 25 years, and during the marriage
her hushand became a very wealthy business executive. The two children
of the marriage grew up and left home. Marsha had a savings account of
her own, but she was not wealthy, and she had no marketable job skills.
Kimberly convinced Marsha to sign a contingent fee agreement, in which
Kimberly’s fee would be 25% of whatever property settlement Marsha
would get in the divorce decree. The divorce court awarded Marsha a $10
million dollar property settlement. Marsha refused to pay Kimberly the
$2.5 million fee due under the fee agreement, saying that it was
unreasonably high. After trying without success to settle the fee dispute
amicably, Kimberly sued Marsha to collect the fee. May the court award
Kimberly less than $2.5 million?

A. No, because Kimberly took the risk of not being paid
anything when she took the case on contingency, and she is entitled
to be compensated for that risk.

B. Yes, because Kimberly acted improperly in using a contin-
gent fee agreement in a divorce case, where the amount of the fee
was controlled by the amount of the property settlement.

C. No, because a contingent fee agreement is permissible in a
domestic relations case, except where the contingency is the grant-
ing of a divorce.

D. Yes, because it is unethical for a lawyer to sue her own
client to collect a fee.

o Tovwar Taland ic admitted to practice only in Kentucky. He




Answer: B

[image: image4.png]3. Lawyer Leland is admitted to practice only in Kentucky. He
regularly represents Holiday Hotels, Inc., a Kentucky corporation with
its principal offices in Lexington. Holiday was sued for trademark
infringement in Oregon, and Holiday asked Leland to oversee the case
and to select appropriate Oregon counsel to do the trial work. With
Holiday’s approval, Leland selected Oregon attorney Alvarez, and Alva-
rez paid Leland $1,000 for the referral. Leland oversaw all of the work in
the case, and he conducted all of the discovery that took place in
Kentucky. Alvarez conducted all of the discovery that took place in
Oregon, and he prepared the case for trial and served as trial counsel. At
the conclusion of the case, Leland and Alvarez submitted separate bills

to Holiday for their respective services. Which of the following state-
ments is correct?

A. Tt was proper for Leland and Alvarez to bill Holiday sepa-
rately, assuming that each bill was reasonable in amount.

B. It was proper for Alvarez to pay Leland $1,000 for the
referral, since the two lawyers shared the work and responsibility
for the case.

C. Leland and Alvarez are subject to discipline for failing to
submit a single bill to Holiday, because the two lawyers shared the
work and responsibility for the case.

D. The arrangement was proper, unless the total fee Holiday
paid was higher than it would have been absent the $1,000 referral
fee.




Answer: A
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4. After Carlson was injured in a car wreck, he was treated in the
hospital for twelve days by physician Patino; she billed him $7,500 for
her medical services. The wreck put Carlson out of work, and he had no
way to pay Patino’s bill. He hired attorney Aragon to sue the person who
caused the wreck; in a written fee agreement, Aragon promised to do the
work for a contingent fee. Aragon decided that Patino would make a
good expert witness in the case. Aragon and Carlson agreed that Aragon
would lend Carlson $7,500 to pay Patino’s medical bill and that Aragon
would advance the money needed to pay Patino at $100 per hour for the
time she spent preparing to testify and testifying as an expert witness.
Carlson agreed to pay back Aragon at the conclusion of the case. Which
one of the following statements is correct?

A. Aragon is subject to discipline for taking the case on a
contingent fee.

B. Aragon is subject to discipline for agreeing to lend Carlson
the $7,500.

C. Aragon is subject to discipline for participating in an agree-
ment to pay a witness for giving testimony.

D. Aragon is subject to discipline for agreeing to advance the
money needed to pay Patino’s expert witness fee.

[




Answer: B

[image: image6.png]5. Attorney Arnstein agreed to represent client Clemens in a
products liability suit against Draxco, Inc. Clemens refused to discuss
Arnstein’s fee at the outset of the case; rather, Clemens insisted on a
provision in the retainer agreement that Arnstein would do the work
“for a reasonable fee, to be deducted from the proceeds” of the case.
After a long period of discovery, Arnstein arranged a very favorable
settlement between Clemens and Draxco. Draxco paid the $175,000
settlement by a check made payable to Arnstein. Arnstein immediately
deposited the check in his client trust account and invited Clemens to
come by the office to settle their affairs. When Clemens arrived, Arnstein
gave him a bill for $25,000. He computed that amount by multiplying the
number of hours he spent on the case (350) times his normal hourly rate

($65), and adding an extra $2,250 because of the generousness of the
settlement he had achieved for Clemens. When Clemens looked at the
bill, he turned scarlet and began to shout that the fee was outrageously
high. Arnstein explained the basis of his charge, and he offered to
arbitrate the matter through the local bar association, but Clemens
refused. When Clemens demanded immediate payment of the entire
$175,000, Arnstein gave him a check, drawn on his client trust account,
in the amount of $150,000. Arnstein kept the other $25,000 in his client
trust account, pending ultimate resolution of the fee dispute. Which one
of the following statements is correct?

A. Arnstein’s handling of the matter was proper.

B. Arnstein is subject to discipline for charging Clemens more
than his normal hourly rate.

C. Arnstein is subject to discipline for depositing the entire
proceeds of Draxco’s check in his client trust account.

D. Arnstein is subject to discipline for keeping the $25,000 in
his client trust account pending resolution of the fee dispute.




Answer: A
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6. Client Fqutoml entrusted lawyer Lee with $10,000, to be used
six weeks later to close a business transaction. Lee immediately deposit-
ed it in her client trust account; at the time, it was the only money in
that account. Later that same day, the local bar association called Lee
and asked her to rush out to the Municipal Court to take over the
defense of an indigent drunkard, Watkins, who was being tried for
violating an obscure municipal statute. Because of chaos in the Public
Defender’s Office, Watkins was being tried without benefit of counsel. By
the time Lee arrived, the judge had already found Watkins guilty and
sentenced him to pay a fine of $350 or spend 30 days in jail. Under a
peculiar local rule of court, the only way to keep Watkins from going to
jail was to pay the fine immediately and to request a trial de novo in the
Superior Court. Therefore, Lee paid the fine with a check drawn on her
client trust account, and Watkins promised to repay her within one
week. Which one of the following statements is correct?

A. Lee’s handling of the Watkins matter was proper.

B. Lee would have been subject to litigation sanction if she had
allowed Watkins to go to jail.

¥ C. If Lee had paid Watkins’ fine out of her personal bank
account, that would have been proper.

D. Lee would be subject to discipline for handling the matter
in any manner other than she did.

=





Answer: C

[image: image8.png]7. Attorney Ayers represents client Canfield as plaintiff in a suit to
compel specific performance of a contract. Canfield contracted to pur-
chase Thunderbolt, a thoroughbred race horse, from defendant Dennis in
exchange for $1,500,000 worth of corporate bonds owned by Canfield.
Canfield transferred the bonds to Dennis, but Dennis refused to deliver
Thunderbolt. Two months before the scheduled trial date, Canfield gave
Ayers the following instructions: “I am leaving tomorrow on a six-week
sailing trip through the South Pacific, and you will not be able to reach
me by any means. If Dennis makes any reasonable settlement offer
before I return, please accept it, but try to get the horse if you can.” A
week later, Dennis’s lawyer called Ayers and said: ‘“Dennis wants to
capitulate. He will either return the bonds, or he will turn over Thunder-
bolt. He insists on an immediate response, so call me back this after-
noon.” Ayers believes in good faith that Thunderbolt is a tired nag,
worth far less than $1,500,000. Further, Ayers discovers that it will cost
nearly $1,000 to keep Thunderbolt in a safe, bonded stable until Can-
field’s return. What is the proper course of action?

A. Get the bonds and put them in a safe deposit box until
Canfield returns.

B. Tell Dennis’s lawyer that he cannot respond until Canfield
returns.

C. Get Thunderbolt and house him in the safe, bonded stable
at Canfield’s expense until Canfield returns.

D. Get Thunderbolt and turn him out to pasture on Ayers’
farm until Canfield returns.



x
Answer: C
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