I.  Moralilty and Ethics


Rule 3.1: Meritorious Claims & Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.

Zealous advocacy----duty not to abuse procedure----see 

· MR 3.1 comment [1] 
· [1] The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but also a duty not to abuse legal procedure. The law, both procedural and substantive, establishes the limits within which an advocate may proceed. However, the law is not always clear and never is static. Accordingly, in determining the proper scope of advocacy, account must be taken of the law's ambiguities and potential for change.
· [2] The filing of an action or defense or similar action taken for a client is not frivolous merely because the facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only by discovery. What is required of lawyers, however, is that they inform themselves about the facts of their clients' cases and the applicable law and determine that they can make good faith arguments in support of their clients' positions. Such action is not frivolous even though the lawyer believes that the client's position ultimately will not prevail. The action is frivolous, however, if the lawyer is unable either to make a good faith argument on the merits of the action taken or to support the action taken by a good faith argument for an extension, modification or reversal of existing law.

Rule 3.3 Candor Toward The Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence. If only a portion of a witness's testimony will be false, the lawyer may call the witness to testify but may not elicit or otherwise permit the witness to present the testimony that the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in criminal cases. In some jurisdictions, however, courts have required counsel to present the accused as a witness or to give a narrative statement if the accused so desires, even if counsel knows that the testimony or statement will be false. The obligation of the advocate under the Rules of Professional Conduct is subordinate to such requirements. See also Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false. A lawyer’s reasonable belief that evidence is false does not preclude its presentation to the trier of fact. A lawyer’s knowledge that evidence is false, however, can be inferred from the circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes is false. Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's effectiveness as an advocate. Because of the special protections historically provided criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does not know that the testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor the client’s decision to testify. See also Comment [7].

Preserving Integrity of Adjudicative Process
[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully communicating with a witness, juror, court official or other participant in the proceeding, unlawfully destroying or concealing documents or other evidence or failing to disclose information to the tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable remedial measures, including disclosure if necessary, whenever the lawyer knows that a person, including the lawyer’s client, intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding.

Rule 3.8 Special Responsibilities Of A Prosecutor

The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

(g) When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or authority, and

(2) if the conviction was obtained in the prosecutor’s jurisdiction,

(i) promptly disclose that evidence to the defendant unless a court authorizes delay, and

(ii) undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an offense that the defendant did not commit.

(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor shall seek to remedy the conviction.

Comment

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice, that guilt is decided upon the basis of sufficient evidence, and that special precautions are taken to prevent and to rectify the conviction of innocent persons. The extent of mandated remedial action is a matter of debate and varies in different jurisdictions. Many jurisdictions have adopted the ABA Standards of Criminal Justice Relating to the Prosecution Function, which are the product of prolonged and careful deliberation by lawyers experienced in both criminal prosecution and defense. Competent representation of the sovereignty may require a prosecutor to undertake some procedural and remedial measures as a matter of obligation. Applicable law may require other measures by the prosecutor and knowing disregard of those obligations or a systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.4

Rule 1.6 Confidentiality Of Information

(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;

(4) to secure legal advice about the lawyer's compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; 

(6) to comply with other law or a court order; or

(7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from changes in the composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client. 

(c)  A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the representation of a client.

CHECK CHART IN BOOK

II. Legal Profession/Bar Admission
A. Pro Bono
Rule 6.1 Voluntary Pro Bono Publico Service

Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the (50) hours of legal services without fee or expectation of fee to:

(1) persons of limited means or

(2) charitable, religious, civic, community, governmental and educational organizations in matters that are designed primarily to address the needs of persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization's economic resources or would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited means; or

(3) participation in activities for improving the law, the legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.

Comment

[1] Every lawyer, regardless of professional prominence or professional work load, has a responsibility to provide legal services to those unable to pay, and personal involvement in the problems of the disadvantaged can be one of the most rewarding experiences in the life of a lawyer. The American Bar Association urges all lawyers to provide a minimum of 50 hours of pro bono services annually. States, however, may decide to choose a higher or lower number of hours of annual service (which may be expressed as a percentage of a lawyer's professional time) depending upon local needs and local conditions. It is recognized that in some years a lawyer may render greater or fewer hours than the annual standard specified, but during the course of his or her legal career, each lawyer should render on average per year, the number of hours set forth in this Rule. Services can be performed in civil matters or in criminal or quasi-criminal matters for which there is no government obligation to provide funds for legal representation, such as post-conviction death penalty appeal cases.

[9] Because the provision of pro bono services is a professional responsibility, it is the individual ethical commitment of each lawyer. Nevertheless, there may be times when it is not feasible for a lawyer to engage in pro bono services. At such times a lawyer may discharge the pro bono responsibility by providing financial support to organizations providing free legal services to persons of limited means. Such financial support should be reasonably equivalent to the value of the hours of service that would have otherwise been provided. In addition, at times it may be more feasible to satisfy the pro bono responsibility collectively, as by a firm's aggregate pro bono activities.

[12] The responsibility set forth in this Rule is not intended to be enforced through disciplinary process.

Public Service
Rule 6.2 Accepting Appointments

A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;

(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.

COMMENT

[2] For good cause a lawyer may seek to decline an appointment to represent a person who cannot afford to retain counsel or whose cause is unpopular. Good cause exists if the lawyer could not handle the matter competently, see Rule 1.1, or if undertaking the representation would result in an improper conflict of interest, for example, when the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client. A lawyer may also seek to decline an appointment if acceptance would be unreasonably burdensome, for example, when it would impose a financial sacrifice so great as to be unjust.

B. Bias and Prejudice 
Maintaining The Integrity Of The Profession
Rule 8.4 Misconduct

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law;

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; or

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status in conduct related to the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude legitimate advice or advocacy consistent with these Rules.

Rule 8.4 Misconduct - Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so or do so through the acts of another, as when they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not prohibit a lawyer from advising a client concerning action the client is legally entitled to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving "moral turpitude." That concept can be construed to include offenses concerning some matters of personal morality, such as adultery and comparable offenses, that have no specific connection to fitness for the practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in that category. A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.

[3] Discrimination and harassment by lawyers in violation of paragraph (g) undermine confidence in the legal profession and the legal system. Such discrimination includes harmful verbal or physical conduct that manifests bias or prejudice towards others. Harassment includes sexual harassment and derogatory or demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual nature. The substantive law of antidiscrimination and anti-harassment statutes and case law may guide application of paragraph (g).

[4] Conduct related to the practice of law includes representing clients; interacting with witnesses, coworkers, court personnel, lawyers and others while engaged in the practice of law; operating or managing a law firm or law practice; and participating in bar association, business or social activities in connection with the practice of law. Lawyers may engage in conduct undertaken to promote diversity and inclusion without violating this Rule by, for example, implementing initiatives aimed at recruiting, hiring, retaining and advancing diverse employees or sponsoring diverse law student organizations.

[5] A trial judge’s finding that peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of paragraph (g). A lawyer does not violate paragraph (g) by limiting the scope or subject matter of the lawyer’s practice or by limiting the lawyer’s practice to members of underserved populations in accordance with these Rules and other law. A lawyer may charge and collect reasonable fees and expenses for a representation. Rule 1.5(a). Lawyers also should be mindful of their professional obligations under Rule 6.1 to provide legal services to those who are unable to pay, and their obligation under Rule 6.2 not to avoid appointments from a tribunal except for good cause. See Rule 6.2(a), (b) and (c). A lawyer’s representation of a client does not constitute an endorsement by the lawyer of the client’s views or activities. See Rule 1.2(b).

[6] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the validity, scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.

[7] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role of lawyers. The same is true of abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, director or manager of a corporation or other organization.

CA RULE

Rule 2-400. Prohibited Discriminatory Conduct in a Law Practice.

 (B) In the management or operation of a law practice, a member shall not unlawfully discriminate or knowingly permit unlawful discrimination on the basis of race, national origin, sex, sexual orientation, religion, age or disability in:

(1) hiring, promoting, discharging, or otherwise determining the conditions of employment of any person; or

(2) accepting or terminating representation of any client.

(C) No disciplinary investigation or proceeding may be initiated by the State Bar against a member under this rule unless and until a tribunal of competent jurisdiction, other than a disciplinary tribunal, shall have first adjudicated a complaint of alleged discrimination and found that unlawful conduct occurred. Upon such adjudication, the tribunal finding or verdict shall then be admissible evidence of the occurrence or non-occurrence of the alleged discrimination in any disciplinary proceeding initiated under this rule. In order for discipline to be imposed under this rule, however, the finding of unlawfulness must be upheld and final after appeal, the time for filing an appeal must have expired, or the appeal must have been dismissed.

C. Moral Character and BAR

CA Rule 1-200. False Statement Regarding Admission to the State Bar.

(A) A member shall not knowingly make a false statement regarding a material fact or knowingly fail to disclose a material fact in connection with an application for admission to the State Bar.

(B) A member shall not further an application for admission to the State Bar of a person whom the member knows to be unqualified in respect to character, education, or other relevant attributes.

(C) This rule shall not prevent a member from serving as counsel of record for an applicant for admission to practice in proceedings related to such admission.

Model Rule 

Maintaining The Integrity Of The Profession
Rule 8.1 Bar Admission And Disciplinary Matters

An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6.

III. Attorney Client Relationship
A. Unauthorized Practice of Law

Two types (Non-lawyers practicing law & Lawyers practicing outside their jurisdiction)

· B&P 6125 – can’t practice in CA w/o becoming bar member

· (B&P 6126(a) –practicing w/o membership?  Criminal misdemeanor

· CRPC 1-300 (A) member can’t aid non-lawyer in UPL

· (B) a member can’t practice in another jurisdiction if illegal

· MR 5.5 same as 1-300 (A&B 
Cal. Civ. Proc. Code § 1282.4 (Enacted after Birbrower)
(b) Notwithstanding any other provision of law, including Section 6125 of the Business and Professions Code, an attorney admitted to the bar of any other state may represent the parties in the course of, or in connection with, an arbitration proceeding in this state, provided that the attorney, if not admitted to the State Bar of California, timely files the certificate described in subdivision (c) and the attorney's appearance is approved by the arbitrator, the arbitrators, or the arbitral forum.
Rule 5.5 Unauthorized Practice Of Law; Multijurisdictional Practice Of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c) (2) or (c)(3) and arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction or in a foreign jurisdiction, and not disbarred or suspended from practice in any jurisdiction or the equivalent thereof, or a person otherwise lawfully practicing as an in-house counsel under the laws of a foreign jurisdiction, may provide legal services through an office or other systematic and continuous presence in this jurisdiction that:

(1) are provided to the lawyer's employer or its organizational affiliates, are not services for which the forum requires pro hac vice admission; and when performed by a foreign lawyer and requires advice on the law of this or another U.S. jurisdiction or of the United States, such advice shall be based upon the advice of a lawyer who is duly licensed and authorized by the jurisdiction to provide such advice; or

(2) are services that the lawyer is authorized by federal or other law or rule to provide in this jurisdiction.

(e) For purposes of paragraph (d):

(1) the foreign lawyer must be a member in good standing of a recognized legal profession in a foreign jurisdiction, the members of which are admitted to practice as lawyers or counselors at law or the equivalent, and subject to effective regulation and discipline by a duly constituted professional body or a public authority; or,

(2) the person otherwise lawfully practicing as an in-house counsel under the laws of a foreign jurisdiction must be authorized to practice under this rule by, in the exercise of its discretion, [the highest court of this jurisdiction].

Rule 7.5 Firm Names And Letterheads

(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or charitable legal services organization and is not otherwise in violation of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.

Rule 8.5 Disciplinary Authority; Choice Of Law

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.

CALIFORNIA: Cal. Rules on Multijurisdictional Practice (CRMP) 

· (after CRPC and before the B&P Code)

NOT FULL CALIFORNIA BAR MEMBERS--LIMITED

· Legal services attorneys 9.45

· In-house counsel 9.46

· Temp practice – part of litigation 9.47

· Temp practice – legal services 9.48
Communication Class 5, PP53 (Come back if not cover in advertising) 

CRPC 1-400(D)(1)&(2)
 Advertising and Solicitation

B. Forming the Relationship
Restatement § 14 HAY 223 Note 1
A relationship of client and lawyer arises when: 

(1) a person manifests to a lawyer the person's intent that the lawyer provide legal services for the person; and either 

(a) the lawyer manifests to the person consent to do so; or 

(b) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services; or 

(2) a tribunal with power to do so appoints the lawyer to provide the services.

Comment e

Even when a lawyer has not communicated willingness to represent a person, a client-lawyer relationship arises when the person reasonably relies on the lawyer to provide services, and the lawyer, who reasonably should know of this reliance, does not inform the person that the lawyer will not do so 

Minimize Risk
· 1.  Always require an express retainer agreement---no exceptions

· 2.  Non-office setting?  ASAP tell client it is not an appropriate setting.  Office invitation.

· 3.  Write follow-up non-engagement letter

· 4.  Don’t keep talking to potential client

· 5.  After representation, use disengagement letter

FEES (writing required)

Rule 1.5 Fees

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and

(3) the total fee is reasonable.

Bus and Prof Code § 6147
(Writing Required?)

6147.  

(a) An attorney who contracts to represent a client on a contingency fee basis shall, at the time the contract is entered into, provide a duplicate copy of the contract, signed by both the attorney and the client, or the client’s guardian or representative, to the plaintiff, or to the client’s guardian or representative. The contract shall be in writing and shall include, but is not limited to, all of the following:

(1) A statement of the contingency fee rate that the client and attorney have agreed upon.

(2) A statement as to how disbursements and costs incurred in connection with the prosecution or settlement of the claim will affect the contingency fee and the client’s recovery.

(3) A statement as to what extent, if any, the client could be required to pay any compensation to the attorney for related matters that arise out of their relationship not covered by their contingency fee contract. This may include any amounts collected for the plaintiff by the attorney.

(4) Unless the claim is subject to the provisions of Section 6146, a statement that the fee is not set by law but is negotiable between attorney and client.

(5) If the claim is subject to the provisions of Section 6146, a statement that the rates set forth in that section are the maximum limits for the contingency fee agreement, and that the attorney and client may negotiate a lower rate.

(b) Failure to comply with any provision of this section renders the agreement voidable at the option of the plaintiff, and the attorney shall thereupon be entitled to collect a reasonable fee.

(c) This section shall not apply to contingency fee contracts for the recovery of workers’ compensation benefits.

Bus and Prof Code 6148 (goes on step further)
6148.  

(a) In any case not coming within Section 6147 in which it is reasonably foreseeable that total expense to a client, including attorney fees, will exceed one thousand dollars ($1,000), the contract for services in the case shall be in writing. At the time the contract is entered into, the attorney shall provide a duplicate copy of the contract signed by both the attorney and the client, or the client’s guardian or representative, to the client or to the client’s guardian or representative. The written contract shall contain all of the following:

(1) Any basis of compensation including, but not limited to, hourly rates, statutory fees or flat fees, and other standard rates, fees, and charges applicable to the case.

(2) The general nature of the legal services to be provided to the client.

(3) The respective responsibilities of the attorney and the client as to the performance of the contract.

(b) All bills rendered by an attorney to a client shall clearly state the basis thereof. Bills for the fee portion of the bill shall include the amount, rate, basis for calculation, or other method of determination of the attorney’s fees and costs. Bills for the cost and expense portion of the bill shall clearly identify the costs and expenses incurred and the amount of the costs and expenses. Upon request by the client, the attorney shall provide a bill to the client no later than 10 days following the request unless the attorney has provided a bill to the client within 31 days prior to the request, in which case the attorney may provide a bill to the client no later than 31 days following the date the most recent bill was provided. The client is entitled to make similar requests at intervals of no less than 30 days following the initial request. In providing responses to client requests for billing information, the attorney may use billing data that is currently effective on the date of the request, or, if any fees or costs to that date cannot be accurately determined, they shall be described and estimated.

(c) Failure to comply with any provision of this section renders the agreement voidable at the option of the client, and the attorney shall, upon the agreement being voided, be entitled to collect a reasonable fee.

(d) This section shall not apply to any of the following:

(1) Services rendered in an emergency to avoid foreseeable prejudice to the rights or interests of the client or where a writing is otherwise impractical.

(2) An arrangement as to the fee implied by the fact that the attorney’s services are of the same general kind as previously rendered to and paid for by the client.

(3) If the client knowingly states in writing, after full disclosure of this section, that a writing concerning fees is not required.

(4) If the client is a corporation.
C. Duties to Prospective Client 
Client-Lawyer Relationship
Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case.

(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.

Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client And Lawyer

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the client's political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.

(Comment 7 Quick and Dirty legal opinion w/ research ok)

[7] Although this Rule affords the lawyer and client substantial latitude to limit the representation, the limitation must be reasonable under the circumstances. If, for example, a client's objective is limited to securing general information about the law the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer's services will be limited to a brief telephone consultation. Such a limitation, however, would not be reasonable if the time allotted was not sufficient to yield advice upon which the client could rely. Although an agreement for a limited representation does not exempt a lawyer from the duty to provide competent representation, the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. See Rule 1.1. )
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

MODEL RULE 1.1
· Pretty basic:

· A lawyer shall provide competent legal representation to a client.

Can lawyer charge lower fee and ask client to agree not to sue for malpractice later on?

MR 1.8 (h) (1)
(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or

But 1.8 comment 14

Limiting Liability and Settling Malpractice Claims
[14] Agreements prospectively limiting a lawyer's liability for malpractice are prohibited unless the client is independently represented in making the agreement because they are likely to undermine competent and diligent representation. Also, many clients are unable to evaluate the desirability of making such an agreement before a dispute has arisen, particularly if they are then represented by the lawyer seeking the agreement. This paragraph does not, however, prohibit a lawyer from entering into an agreement with the client to arbitrate legal malpractice claims, provided such agreements are enforceable and the client is fully informed of the scope and effect of the agreement. Nor does this paragraph limit the ability of lawyers to practice in the form of a limited-liability entity, where permitted by law, provided that each lawyer remains personally liable to the client for his or her own conduct and the firm complies with any conditions required by law, such as provisions requiring client notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in accordance with Rule 1.2 that defines the scope of the representation, although a definition of scope that makes the obligations of representation illusory will amount to an attempt to limit liability.

BIG DIFFERNCE CA
Rule 3-400 Limiting Liability to Client

A member shall not:

(A) Contract with a client prospectively limiting the member's liability to the client for the member's professional malpractice; or

(B) Settle a claim or potential claim for the member's liability to the client for the member's professional malpractice, unless the client is informed in writing that the client may seek the advice of an independent lawyer of the client's choice regarding the settlement and is given a reasonable opportunity to seek that advice.

Discussion:

Rule 3-400 is not intended to apply to customary qualifications and limitations in legal opinions and memoranda, nor is it intended to prevent a member from reasonably limiting the scope of the member's employment or representation.
D. Special issues: client identity?
· Representing insureds : paid by ins. co.

· Insured is client (sole client)

· Duty owed to insurer, too (joint client)----but  if duties are in conflict, lawyer must ultimately protect the client/insured

· Representing organizations

· Organization is the client, but lawyer works with people who are not clients (work for the organization)

· Could perhaps, with permission, represent others  MR 1.13(g) 

((g) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.)
· Easy to inadvertently create lawyer-client relationship with others in org.

· Representing a class—lawyer creates class, makes decisions for it (Stan Chesley and Fen Phen settlement)

E. Prosecutor Ethics (MR 3.8)

· Ethical standard says a prosecutor shouldn’t prosecute a charge the prosecutor knows isn’t supported by probable cause.

· Ethical standard says prosecutors should give evidence to defense if it might negate or mitigate.

· Prosecutors are never prosecuted for breaking the rules.

F. No Lying
Rule 4.1 Truthfulness In Statements To Others

In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

Rule 4.2 Communication With Person Represented By Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

Comment 7 

In the case of a represented organization, this Rule prohibits communications with a constituent of the organization, who supervises, directs or regularly consults with the organization's lawyer concerning the matter or has authority to obligate the organization with respect to the matter or whose act or omission in connection with the matter may be imputed to the organization for purposes of civil or criminal liability. Consent of the organization's lawyer is not required for communication with a former constituent.
Rule 4.3 Dealing With Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.

Rule 4.4 Respect For Rights Of Third Persons

(a)  In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.

(b)  A lawyer who receives a document or electronically stored information relating to the representation of the lawyer's client and knows or reasonably should know that the document or electronically stored information was inadvertently sent shall promptly notify the sender.

Model Rule 8.4
It is professional misconduct for a lawyer to:
· (a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

· (b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;

· (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
CRPC 2-100 (A)
While representing a client, a member shall not communicate directly or indirectly about the subject of the representation with a party the member knows to be represented by another lawyer in the matter, unless the member has the consent of the other lawyer.




CRPC 2-100(B)


(B) For purposes of this rule, a "party" includes:

(1) An officer, director, or managing agent of a corporation or association, and a partner or managing agent of a partnership; or

(2) An association member or an employee of an association, corporation, or partnership, if the subject of the communication is any act or omission of such person in connection with the matter which may be binding upon or imputed to the organization for purposes of civil or criminal liability or whose statement may constitute an admission on the part of the organization.
· What if corporation employees are not represented by a lawyer and are not within the protected group (managers, etc.).  You merely want to talk to them about common business practices.  

· Are there any restrictions on how or what you can talk to them about?

Yes---See MR 4.3
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client. 

CRPC
No California equivalent for MR 4.3---unrepresented persons

MR 3.3 (candor to the tribunal)
· (d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.

MR 5.3 (b)
With respect to a nonlawyer employed or retained by or associated with a lawyer:

b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; 

California equivalent to MR 5.3?
No 5.3 CRPC equivalent
· What if there is no equivalent in California?

G. Maintaining the Client Relationship

· Scope----defined by retainer agreement

· Decisions by client (MR 1.2)

· Settlement offer

· Plea in criminal case

· Waiver of jury trial 

· Whether to testify in criminal case

· Whether to appeal

· Decisions by lawyer-procedure, tactics, strategy, type of suit, choice of court, time extensions, scope of discovery

1. Settlement Offers
· MR 1.2(a) client decides whether to settle

· MR 1.4 communication of offers

· CRPC 3-500 communication (keep client informed)
· CRPC 3-510 communication of offers 
(A) A member shall promptly communicate to the member's client:

(1) All terms and conditions of any offer made to the client in a criminal matter; and

(2) All amounts, terms, and conditions of any written offer of settlement made to the client in all other matters.

· B&P 6103.5 communication of offers
2. Safeguarding client funds/property
These Violations are:

· Most common

· Most serious

· Most avoidable

Rule 1.15 Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in connection with a representation separate from the lawyer's own property. Funds shall be kept in a separate account maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the client or third person. Other property shall be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of [five years] after termination of the representation.

(b) A lawyer may deposit the lawyer's own funds in a client trust account for the sole purpose of paying bank service charges on that account, but only in an amount necessary for that purpose.

CA Rule 4-100 Preserving Identity of Funds and Property of a Client

(A) All funds received or held for the benefit of clients by a member or law firm, including advances for costs and expenses, shall be deposited in one or more identifiable bank accounts labelled "Trust Account," "Client's Funds Account" or words of similar import, maintained in the State of California, or, with written consent of the client, in any other jurisdiction where there is a substantial relationship between the client or the client's business and the other jurisdiction. No funds belonging to the member or the law firm shall be deposited therein or otherwise commingled therewith except as follows:

(1) Funds reasonably sufficient to pay bank charges.

(2) In the case of funds belonging in part to a client and in part presently or potentially to the member or the law firm, the portion belonging to the member or law firm must be withdrawn at the earliest reasonable time after the member’s interest in that portion becomes fixed. However, when the right of the member or law firm to receive a portion of trust funds is disputed by the client, the disputed portion shall not be withdrawn until the dispute is finally resolved.

(B) A member shall:

(1) Promptly notify a client of the receipt of the client’s funds, securities, or other properties.

(2) Identify and label securities and properties of a client promptly upon receipt and place them in a safe deposit box or other place of safekeeping as soon as practicable.

(3) Maintain complete records of all funds, securities, and other properties of a client coming into the possession of the member or law firm and render appropriate accounts to the client regarding them; preserve such records for a period of no less than five years after final appropriate distribution of such funds or properties; and comply with any order for an audit of such records issued pursuant to the Rules of Procedure of the State Bar.

(4) Promptly pay or deliver, as requested by the client, any funds, securities, or other properties in the possession of the member which the client is entitled to receive.

(C) The Board of Governors of the State Bar shall have the authority to formulate and adopt standards as to what "records" shall be maintained by members and law firms in accordance with subparagraph (B)(3). The standards formulated and adopted by the Board, as from time to time amended, shall be effective and binding on all members.

MR 1.15 similar to CRPC

· (a) keep property separate


*keep funds in separate account


*keep records of all for 5 years after termination or representation

*exception CPRC and MR-----atty can put money for bank charges into client trust account 1.15(b)
I. Can blame be shifted to staffer?
· Like private investigators?

· Secretaries?

· Accountants?

· Other lawyers?

· MR 5.1(a) & (b) junior attys
Rule 5.2 Responsibilities Of A Subordinate Lawyer

(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.
· MR 5.3 (a) & (b) assistants


Rule 5.3 Responsibilities Regarding Nonlawyer Assistance

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

J.
Client Papers
· CPRC 3-700 (D) (1)
Papers, Property, and Fees.

A member whose employment has terminated shall:

(1) Subject to any protective order or nondisclosure agreement, promptly release to the client, at the request of the client, all the client papers and property. “Client papers and property” includes correspondence, pleadings, deposition transcripts, exhibits, physical evidence, expert’s reports, and other items reasonably necessary to the client’s representation, whether the client has paid for them or not; and

(2) Promptly refund any part of a fee paid in advance that has not been earned. This provision is not applicable to a true retainer fee which is paid solely for the purpose of ensuring the availability of the member for the matter.

· MR 1.16(d)
(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.
· 1.18-------(  1.16(d)

Rule 1.18 Duties To Prospective Client

(a)  A person who consults with a lawyer about the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.

(b)  Even when no client-lawyer relationship ensues, a lawyer who has learned information from a prospective client shall not use or reveal that information, except as Rule 1.9 would permit with respect to information of a former client.

(c)   A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d).

(d)   When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:

(1)   both the affected client and the prospective client have given informed consent, confirmed in writing, or:

(2)   the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and

(i)    the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and

(ii)   written notice is promptly given to the prospective client.

K. Terminating the Relationship 
· Automatically?  see MR 1.16 comment [1]
[1] A lawyer should not accept representation in a matter unless it can be performed competently, promptly, without improper conflict of interest and to completion. Ordinarily, a representation in a matter is completed when the agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment [4].
· Ambiguous? Doubt? MR 1.3 comment [4]*
[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter, the relationship terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative proceeding that produced a result adverse to the client and the lawyer and the client have not agreed that the lawyer will handle the matter on appeal, the lawyer must consult with the client about the possibility of appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute the appeal for the client depends on the scope of the representation the lawyer has agreed to provide to the client. See Rule 1.2.
· Be Clear----recommended

· Intentionally

· Formally

· In writing----disengagement letter (ending point should also be in retainer agreement)

Mandatory Termination
	CRPC 3-700
	MR 1.16

	· 1.The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or maliciously injuring any person;see, too: 3-200

· 2.The lawyer knows or should know that continuing representation will violate the rules;

· 3.The lawyer’s physical or mental condition renders it unreasonably difficult to carry out the employment.

· 4. Fired?  Not in CRPC?


	· No provision in MR? see 3.1 (no frivolous suits) & 4.4 (not hurting 3rd parties)

· The representation will result in violation of the rules of professional conduct or other law;

· The lawyer’s physical or mental condition materially impairs the lawyers’s ability to represent the client.

· The lawyer is fired by the client.

1.16(c) exception

· Court can order atty to stay on case though there are good grounds for withdrawal

· appealable




Permissive Withdrawal

	CRPC 3-700c     
	MR 1.16(b)

	· Not as broad as MR----and no general catch-all like (b)(7)

(1) The client

(a) insists upon presenting a claim or defense that is not warranted under existing law and cannot be supported by good faith argument for an extension, modification, or reversal of existing law, or

(b) seeks to pursue an illegal course of conduct, or

(c) insists that the member pursue a course of conduct that is illegal or that is prohibited under these rules or the State Bar Act, or

(d) by other conduct renders it unreasonably difficult for the member to carry out the employment effectively, or

(e) insists, in a matter not pending before a tribunal, that the member engage in conduct that is contrary to the judgment and advice of the member but not prohibited under these rules or the State Bar Act, or

(f) breaches an agreement or obligation to the member as to expenses or fees.

(2) The continued employment is likely to result in a violation of these rules or of the State Bar Act; or

(3) The inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal; or

(4) The member's mental or physical condition renders it difficult for the member to carry out the employment effectively; or

(5) The client knowingly and freely assents to termination of the employment; or

(6) The member believes in good faith, in a proceeding pending before a tribunal, that the tribunal will find the existence of other good cause for withdrawal.


	Very broad:  7 is catch-all---Any of these will do----presume OR between each:

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:

(1) withdrawal can be accomplished without material adverse effect on the interests of the client;

(2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer's services to perpetrate a crime or fraud; 


(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or

(7) other good cause for withdrawal exists (THE CATCH-ALL clause)
SEE COMMENTS 7 & 8 



	· 
	


Philosophical question:
· Should the lawyer be permitted to withdraw easily (MR 1.16) as long as it will not hurt the client----or should lawyers be forced to stay on unless specific grounds are met (California approach)?

What happens when client fires lawyer?
· MR 1.16 (a)(3) Ok if not in litigation where it would disrupt/delay (eve of trial or during trial)

· Lawyer has quantum meruit claim for fees (if not discharged for cause)

· Lawyer must return client file in Cal.  But see MR 1.16(d)  The lawyer may retain papers relating to the client to the extent permitted by other law.
Lawyers’ Duties After Withdrawal
· 1. Act to protect client interests

· 2. Return client files, property, unearned fees

· 3. Continuing duty of confidentiality (even beyond client’s death----remember Alton Logan?)
Can a lawyer withhold a client’s papers when the client has failed to pay attorney’s fees?

· ABA/Majority view:  yes.  “retaining lien” unless it would damage the client’s cause

· California view:  no.  “damage his client’s cause”

· REST 43(1)  ok to hold them until bills are paid IF it would “not unreasonably harm the client or former client.”

IV. COMPETENCE 
RI 60
· RI Procedure ---60 (b)(1) party may be relieved from final judgment for:

· Mistake

· Inadvertence

· Surprise

· Excusable neglect

· 60 (b)(6) party may be relieved from final judgment for “any other reason justifying relief” (but it cannot be for inexcusable neglect) 

Note 5 ----The California rule in case law

· Liable for gross negligence

· Lal v. California

Note 7----The California rule in the code

· Gutierrez rule in Calif.

· Within 6 months

· Lawyer confesses mistake, neglect (falls on sword)

· Lawyer pays legal fees, costs, fines

Lawyer settles without client authority

· Most jurisdictions:  lawyer cannot bind client

· Other jurisdictions:  binding if authority is apparent

· Remember Michael Alder in Superior Court in LA?

Competence Rules
Rule 1.1 Competence

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Comment [2]  A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. A lawyer can provide adequate representation in a wholly novel field through necessary study. Competent representation can also be provided through the association of a lawyer of established competence in the field in question.
Rule 3-110 Failing to Act Competently

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence.

(B) For purposes of this rule, "competence" in any legal service shall mean to apply the 1) diligence, 2) learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the performance of such service.

(C) If a member does not have sufficient learning and skill when the legal service is undertaken, the member may nonetheless perform such services competently by 1) associating with or, where appropriate, professionally consulting another lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning and skill before performance is required.
Is there an attorney client relationship?
· REST 14(a) --relationship of client and lawyers arises when a person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person: and either

· (a) the lawyer SAYS YES (not REST language)

· (b) the lawyer DOESN’T SAY NO (not REST language) and knows or should know that the person reasonably relies on the lawyer to provide the services…

How to demonstrate breach of standard of attorney care?
· Normally use an expert.  Maybe an ethics professor?

· How was McNulty for the defense?

· Directories of experts

· Virtually all malpractice cases that are winners use experts to establish a standard of care of a diligent lawyer in the community.  Once established, the expert shows how the attorney’s conduct fell below the standard.

Should breach of a rule of conduct (CRPC 3-110) be considered a breach in and of itself?  Negligence per se?

· CRPC 1-100 (A) last paragraph
These rules are not intended to create new civil causes of action. Nothing in these rules shall be deemed to create, augment, diminish, or eliminate any substantive legal duty of lawyers or the non-disciplinary consequences of violating such a duty.

· CRPC 1-100 under Discussion first paragraph

· MR Preamble [20] (Same as CA)
· (Nevertheless, courts say this is relevant and admissible to show breach of duty.)

Malpractice Insurance

Rule 3-410 Disclosure of Professional Liability Insurance

(A) A member who knows or should know that he or she does not have professional liability insurance shall inform a client in writing, at the time of the client's engagement of the member, that the member does not have professional liability insurance whenever it is reasonably foreseeable that the total amount of the member's legal representation of the client in the matter will exceed four hours.

No Model Rule equivalent?
Three Malpractice Types

1. Malpractice

2. Breach of Contract

3. Breach of Fiduciary Duty 

Different SOLs

V.  Civil and Criminal Incompetence

A. Civil 

SOL 

· SOL starts to run varies 
1. When act occurred (even without any harm)

2. When the harm occurs (even if plaintiff is unaware)

3. Only when the plaintiff discovers the negligent act/harm caused (modern trend)

CA 

· Cal. Civ. Proc. Code sec. 340.6 reprinted here:

· “Limitations period is one year after plaintiff discovers or should have discovered “the facts constituting the wrongful act or omission,” but not more than four years from the date of occurrence.”
Another malpractice defense:
Lawyer immunity
· Performing a “judicial function”  appointed by the court to represent rights of child (Connecticut)

· Federal law pre-empting state law (immune under Labor Management Relations Act for atty while representing a union)

B. Criminal

· Not Malpractice but instead:

· “Ineffective assistance of counsel”

· (no constitutional right to competent civil counsel?--- Civil Gideon?  counterpart to Gideon v. Wainwright)

What does “effective” mean in “effective assistance of counsel?”
· Means that counsel is engaged in all major aspects of the preparation of the trial of a capital case-----   “as opposed to having a lawyer sitting next to you like a potted plant” (quote from Oliver North’s lawyer).

Absent Lawyers

· Burdine – sleeping presumed inneffective ---like being absent

· But drunk or drugged?  Not bad compared to sleeping/absent

· Mayfield--- HAY 129 middle ----functional equivalent of no counsel at all----working for the prosecution

C. Client Protection Funds

· HAY 145

· California - $100,000 max reimbursable 
· Funded by IOLTA?

D. Duties of Supervisory Lawyers

· MR 5.1
Rule 5.1 Responsibilities Of Partners,Managers, And Supervisory Lawyers

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

· Law Firm Ethics Counsel

· MR 5.3
Rule 5.3 Responsibilities Regarding Nonlawyer Assistance

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

· HAY 147 (Zuckerman) partner disciplined for failing to supervise employee stealing from CTA

E. Transactions With Persons Other Than Clients
· MR 4.1 Truthfulness In Statements To Others
· In the course of representing a client a lawyer shall not knowingly:

· (a) make a false statement of material fact or law to a third person; or

· (b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

Comment [2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation.
· Rule 8.4 Misconduct
· It is professional misconduct for a lawyer to:

· c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

B&P 6068(d)
· It is the duty of an attorney to do all of the following:

· …

· (d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.
Tactics

· Can you threaten to file criminal complaint to get opposing party to settle in a civil matter?

· Can you threaten administrative action?  Reporting to dental board?  California Bar?  Medical board?  Real estate board?  

CRPC 5-100. Threatening Criminal, Administrative, or Disciplinary Charges
· (A) A member shall not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in a civil dispute.

· (B) As used in paragraph (A) of this rule, the term "administrative charges" means the filing or lodging of a complaint with a federal, state, or local governmental entity which may order or recommend the loss or suspension of a license, or may impose or recommend the imposition of a fine, pecuniary sanction, or other sanction of a quasi-criminal nature but does not include filing charges with an administrative entity required by law as a condition precedent to maintaining a civil action.

F. Restrictions On Right To Practice
MR 5.6
· A lawyer shall not participate in offering or making:

· (a) a partnership, shareholders, operating, employment, or other similar type of agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement; or

· (b) an agreement in which a restriction on the lawyer's right to practice is part of the settlement of a client controversy.
CRPC 1-500. Agreements Restricting a Member's practice
· (A) A member shall not be a party to or participate in offering or making an agreement, whether in connection with the settlement of a lawsuit or otherwise, if the agreement restricts the right of a member to practice law …
Forbidden by MR and CPRC
	· Wrong to demand or suggest or offer this deal (MR 8.4 prohibits a lawyer from inducing another lawyer to violate the rules –like MR 5.6 (B))


	· Wrong to accept it.

· limits the lawyer’s professional autonomy AND ALSO limits the freedom of clients to choose a lawyer (and this lawyer might be the best one to take this type of case) MR 5.6 comment [1]




VI. Confidentiality 

A. Secret Settlements
· OK to settle, but demand secrecy?  How about a Remington rifle that has a twitchy trigger that prompted thousands of complaints since 1947.  Many settlements contained non-disclosure agreements or were kept secret by protective orders.

· Some states have long prohibited these agreements (CA is just considering making it illegal if public health and safety danger)
CRPC 1-500 (B) = B&P 6090.5(a)(1)

· Agree to refrain from reporting misconduct

· MR 8.3 (a)
(a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.
· Bottom of HAY 546

B. Part 1 – Narrow (evidence)(pp. 151-188) 

Evidence: Attorney-Client Privilege

Evidence: Work-Product Doctrine

The Narrow Rule has two parts:
· Two related evidentiary rules today:

· A-C Privilege lets client and lawyer refuse to answer questions (in discovery or in court) about a-c confidential communications

· W-P Doctrine provides a limited privilege for materials prepared by a party or party’s agent (a lawyer?) in anticipation of litigation.
1. A-C Privilege -The Rule: REST 68


Except as otherwise provided in this Restatement, the attorney-client privilege may be invoked as provided in REST § 86 with respect to: 



(1) a communication 



(2) made between privileged persons 



(3) in confidence 



(4) for the purpose of obtaining or providing legal assistance for the client.
· If a communication is ruled privileged, then it cannot be introduced into evidence in a legal proceeding, unless some exception applies or unless the privilege has been waived.

2. Ethical duty of confidentiality

· Ethical duty of confidentiality extends to information that the lawyer learns from sources other than the client.  It goes beyond the litigation setting.  It forbids the lawyer from revealing protected information on his/her own (the lawyer’s) initiative. 

· One of the core duties of a lawyer: MR 1.6 (save this for the next class)

Burden

· The A-C privilege belongs to the client, not the lawyer.

· But the lawyer, authorized, may act for the client.

· So the burden to assert it and prove it (or waive it) is on the client

· If it is not asserted, it is automatically waived

Exception
· The attorney-client privilege does not apply to a communication that is relevant and reasonably necessary for a lawyer to employ in a proceeding:

· (2) to defend the lawyer…against a charge that the lawyer…acted wrongfully during the course of representing a client.
· The attorney-client privilege does not apply to a communication that is relevant and reasonably necessary for a lawyer to employ in a proceeding:

· (1) To resolve a dispute with a client concerning compensation or reimbursement…

3. What is the W-P Doctrine?  
Work prepared by a party or a party’s agent (the lawyer?) in anticipation of litigation or for ongoing litigation.

  Two kinds:

1.  opinion work product

2.  ordinary work product

THE DIFFERENCE?

	Opinion WP
	Ordinary WP

	Lawyer’s mental processes or opinions

· Usually completely immune from discovery


	· Everything else

· Qualified protection




How can you overcome “ordinary” W-P Doctrine’s qualified protection?
Show:

· 1.  Substantial need for the materials AND

· 2.  Unable without undue hardship to obtain the substantial equivalent of the materials by other means
Who owns WP immunity?
	Majority
	CA (Minority)

	· Client has authority to assert it or waive it.  (Just like the A-C privilege---majority rule)

· REST 90(1)


	· Lawyer is exclusive holder  (presumably because it concerns the lawyer’s thinking, planning, drafting)

· 91 Cal App 4th 1080 (2001) HAY 160




Privilege Purpose
· To encourage full and frank A-C communication---promote broader public interests in observance of law and administration of justice.  The atty must know everything about the client’s reasons to seek representation.

What does W-P doctrine apply to?  What is being protected?

· Just documents and things (Not the information in the documents or information the person being deposed knows.)

· Only that which is prepared in anticipation of litigation?

· Older documents structuring allegedly fraudulent transfers?  NO

· Research anticipating IRS challenge to merger?  Litigation reasonably anticipated? YES

· California extension to transactional practice (not just in preparation for litigation)*

· Reflect lawyers’ legal opinions and conclusions

· *Fairly important California distinction.

Opinion W-P v. 




Ordinary W-P
	· Opinion work product

· Mental impressions

· Conclusions

· Legal theories

· Not discoverable

· Well, unless… NOTE 8

· Attorney’s “Opinion” work product EXCEPTIONS

· Not discoverable

· Except

· If legal opinions, theories, conclusions are put-in-issue (example: party sues lawyer for malicious prosecution/bad faith litigation)

· If it is to be used at trial (exhibit?)


	· Ordinary work product

· Discoverable upon showing

· 1.  substantial need

· 2.  inability, without undue hardship, to obtain the substantial equivalent by other means.

· Example: accident report or investigation done right after accident. (MIDDLE OF NOTE 7)




EXPERTS

· Generally discoverable if expert testifies (factual info)

· Not discoverable if expert is non-testifying consultant

A-C privilege
· A.  A communication

· You cannot immunize facts by telling to atty (bottom of HAY 162---like Raso in Note 1 HAY 158)

· A document that was not privileged when originally generated does not become privileged simply by a client’s sending it to an attorney. 

· Identity of a client – usually not privileged

· Note that in Baird case, the identity of the clients was privileged information---because disclosure of the clients would have been disclosure of their motive for consulting Baird, the attorney.  A tip-off:

· Visit to divorce lawyer?

· Visit to criminal defense lawyer?

Advice

· Never let a family member stay in the room unless needed to facilitate communication----as the court said was clear in Stroh:  “put her sufficiently at ease to communicate effectively through counsel.”

· What if a-c conversation is interrupted by Atty’s calls to others about the case?

· Cooney v. Booth---cautionary tale

· Not privileged---3rd party adversary participated in the conversation.

· RULE Conversations with 3rd party listening or conversations between atty and 3rd party are not protected

Organizational Clients

· When a lawyer represents an organization, the client is the organization, not it’s individual constituents.

·  BUT

· HAY 171 top --Lawyer theoretically could represent both corporation and one or more executives-----but with conflicts of interest (MR 1.7)(HAY chap 6) considered.

Government as Client
· Same corporate-type rules apply

· a-c privilege may protect the communication from 3rd parties---but not kept from the very same government (fed or state)

· But note:   ---state communication could be kept from feds

In Confidence

· A. communication

· B.  Between privileged persons 

· C.  In Confidence?  Meaning?

· Reasonable belief that only privileged persons will learn the contents of the communication.  

· Dual-purpose documents? (differs from WP Doctrine note 5 at HAY 159 bottom---HAY 160 top, fed cts use the “because of” test = because of anticipated litigation) (California has a broader take –note 6)

· A-C Privilege (communications for the purpose of obtaining or providing legal assistance) HAY 172

· Investment advice?

· Lobbyists?

· Business transactions?

· In house counsel---dual purpose advice? Dominant purpose test (HAY 173)

Crime-Fraud Exception
· Furthering of ongoing or future crime/fraud?

· Then no A-C Privilege

· Focus is on the client’s motives in communicating with the lawyer

· :  In re Public Defender Service rule:  talk client out of committing crime? = then no crime fraud exception to A-C privilege. Conversation is privileged.

· 1.  pre-representation – when prospective client seeks legal advice…MR 1.18  The A-C privilege attaches.

· 2. post-representation----after representation has ceased…

Testamentary exception
· The main exception to the rule that the privilege continues in death: 
· When the privileged matter is relevant to contested issue between parties who claim an interested in the client’s estate.  Client’s intent is furthered by such disclosure:

· Will contest

· Intestate succession

Waiver 
· Inadvertent Disclosure

· An attorney may not read a document any more closely than is necessary to ascertain that it is privileged.  Privileged?  Notify opposing counsel and resolve situation.

1.  Does MR 4.4(b) go far enough ( A lawyer who receives a document or electronically stored information relating to the representation of the lawyer's client and knows or reasonably should know that the document or electronically stored information was inadvertently sent shall promptly notify the sender.)?  Should we require the receiving atty to return the doc unread?  Is FRCP better?

2.  Does Cal Ct go too far in RICO?  If so, why?  Can you argue the opposite side-----that the discovering atty ought to read the doc and use it?

3.  Three approaches---inadvertent disclosure

· Strict ---one accidental slip and the doc is lost

· Waiver must be deliberate & intentional to be lost

· Totality of the circumstances – balances factors

· Reasonableness of measures taken to protect privilege  (most popular test)

4.   Privilege waived

· SEC v. Cassano---SEC was careless—gave Cassano permission to copy doc at SEC office (50 boxes, one doc)

· Amgen v. Hoechst’s (lawyers at Choate law firm. Paralegal accident.  Firm’s precautions fell short.)

Ethical Duty of Confidentiality
· Confidentiality  MR 1.6

· Derived from Agency Law

· REST 8.05 (2006) agent can’t disclose or use information confidentially given to him/her by the principal or acquired during the relationship.
Remember the ethical duty is much broader than the evidentiary privilege
Ethical Duty Distinct from A-C & W-P
· How?  Three ways

1.  A-C & W-P  apply to admissibility of evidence in court

· The ethical duty applies to all settings:  MUCH BROADER

2.  A-C and W-P apply to communications not information

· The ethical duty applies to all information relating to representation of client:  MUCH BROADER

3.  A-C only applies to communications between client and atty.  

· The ethical duty applies to all information, regardless of source (could be from a third party---investigator or witness):  MUCH BROADER

Bottom Line

· Even if content of some communication isn’t protected by A-C privilege and client or attorney could be forced to divulge it in court, that same content (info) might be protected by the ethical duty of confidentiality.  Lawyer must not reveal the info in any setting (except ct) or she will be disciplined by the bar.  This is an ethical rule enforced by the bar, not a rule of evidence enforced by the court.

MR 1.6 Bottom line- exceptions
Under ethical duty, the atty may not divulge certain information to anyone else----EXCEPT 

· Client waives (actual) MR 1.6(a)

· Client waives (implied) MR 1.6 (a)

· To protect/correct MR 1.6(b)(1)&(2)&(3)

· To see if you’re ethical  MR 1.6(b)(4)

· To defend yourself MR 1.6(b)(5)

·  To comply with “other law” (ct. order) MR 1.6(b)(6) 

· Example:  To show candor to court MR 3.3  

·   To detect conflicts of lawyers seeking to move laterally
· MR 1.6 – adopted in most states

· Old Model Code DR 4-101 and NY have:

· Confidences (A/C privileged communications- NY def)

· Secrets  (everything else- NY def)

· See also California Rules/Statutes (also has confidences and secrets-not defined)

· CRPC 3-100 (see discussion note 1) &

· B&P 6068 (e)(1)
· Duty of confidentiality trumps all other duties (carves out an exception) except for: 

MR 3.3 lawyer’s duty of candor to tribunal trumps 1.6 confidentiality (this is huge)
Exceptions

1.  Prevention of death or serious bodily harm

· See MR 1.4(b) (consult w/client about objectives), MR 2.1 (advise client on non-law issues ----moral, economic, social, political)

· Does MR 1.6(b)(1)  go far enough?  Should they say MUST disclose---to save a life?

· (note: MR 1.6 comment [6] “recognizes the overriding value of life …”)

· Calif rules

· Cal B&P 6068(e)   only exception to duty of confidentiality is ok to tell about murder or mayhem.  Not mandatory though.  Just “may.”

· Cal CRPC 3-100(B) same rule exactly

· What if this had been the law in Spaulding?  Criminal act needed?

· Suicide help?

· Last line of note 9 “if the ethical duty exists primarily to protect the client’s interests, what interest can there be superior to the client’s life itself?”

· See also MR 1.14(b) Client with diminished capacity?

· 2. protection of others from client’s criminal acts 

· a. Crimes in general and Crimes of violence

· Many states allow atty to reveal client’s intent to commit any crime (not just the bad ones)

· protection of others from client’s criminal acts (section begins on HAY 197---part a. = Purcell & crimes of violence that might hurt others)

· Part b. client fraud and crimes involving substantial financial loss to another  

· MR 1.6 (b)(2)&(3)

· 3.  Lawyer self-defense  

· But 1.6 (b)(5) allows self defense in criminal or civil case.  “criminal charge or civil claim”

· See comment [10]  preemptive strike ok

Amount of information to disclose to self-protect? (or for any other purpose)
· MR 1.6 (b) to the extent the lawyer reasonably believes necessary

Establishing a claim for wrongful termination suits by in-house lawyers

· ABA (MR 1.6 (b)(5) & ABA Formal Op. 01-424 (2001) lets in-house lawyer use confidential information to establish the claim for wrongful termination.

4 b.  Atty fee and compensation disputes

· MR 1.6(b)(5)
  XII. FEES
Types:

· 1. Hourly fee based on hourly rate x time (to ¼ hour/15 min or 1/6 hour/10 min or 1/10 hour/6 min)

· 2. Flat fee:  $500 to prepare a simple will, divorce, property transfer

· 3. Contingent fee at trial/settlement:  civil fee is contingent upon specific outcome---usually a favorable outcome = winning.

· 4. Proportional fee: percentage value of transaction

· 5. Combinations

· 6. Bartering?  Car?  Horse?  Stock in a business unrelated to the legal work?

Legal Fees are:
· 1.  a matter of contract between the parties

· 2.  subject to restrictions of ethics rules  (must be reasonable-----not unconscionable)

The Main Rule-----MR?
(Reasonableness)


Eight of them

SEE MR 1.5

Rule 1.5 Fees

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and

(3) the total fee is reasonable.

Cal. Fairness Factors?
· (unconscionability)

· Eleven of them

· See CRPC 4-200

A) A member shall not enter into an agreement for, charge, or collect an illegal or unconscionable fee.

(B) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. Among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following:

(1) The amount of the fee in proportion to the value of the services performed.

(2) The relative sophistication of the member and the client.

(3) The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly.

(4) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member.

(5) The amount involved and the results obtained.

(6) The time limitations imposed by the client or by the circumstances.

(7) The nature and length of the professional relationship with the client.

(8) The experience, reputation, and ability of the member or members performing the services.

(9) Whether the fee is fixed or contingent.

(10) The time and labor required.

(11) The informed consent of the client to the fee.

(Amended by order of Supreme Court, operative September 14, 1992)

FACTORS

· MR v. CPRP

· Differences?

HAY 297 Top

· CRPC 4-200 (B) (2) the relative sophistication…

· See REST 34 comment c, second paragraph

· “Fees agreed to by clients sophisticated … should almost invariably be found reasonable.”

· Fee customarily charged in the locality for similar legal services (in MR but not in CRPC)
· MR 1.5 (a) (1) (three pieces in one spot) is broken up into:

· CPRC 4-200 (B)(2,3,10) --three different places

Literary Rights to Client’s Story

· Before litigation is over.

· Acceptable substitution for a fee?

· Lawyer would have incentive to make the case more sensational----sell the movie, book.

· MR 1.8 (d) ((d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.) 

· Calif?  3-300 (A member shall not enter into a business transaction with a client; or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client, unless each of the following requirements has been satisfied:

· (A) The transaction or acquisition and its terms are fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which should reasonably have been understood by the client; and

· (B) The client is advised in writing that the client may seek the advice of an independent lawyer of the client's choice and is given a reasonable opportunity to seek that advice; and

· (C) The client thereafter consents in writing to the terms of the transaction or the terms of the acquisition.)
Forbidden contingency fees?
· Family

· Criminal

CAPS in Certain States
· Caps in certain statutes (med mal in Calif)

· B&P 6146

Who Pays Fees

English Rule v. American Rule?
· Explain?

· Exceptions?

Five American Rule Expceptions

Exception 5=Fee Shifting Statutes
· Exception to the American rule

· Successful plaintiff gets atty fees by statute (100 fed and 2000 state statutes ---across 50 jurisdictions)

· Example:  Civil rights suits

· Example:  Collection Agency harassment? 

Oral Agreements

· Oral (legal sometimes—BUT DON’T TRY IT)----must be clear

· Writing ----must be clear

· Engagement letter/Retention agreement should cover:

· Fees

· Scope

· Expenses 

· Staffing

· Ethical issues (conflict waivers)

Watch out for 
“engagement retainer fee”
· HAY 300

· Non-refundable

· To make up for business turned down
· REST 34 comment e:  

· Ok for sophisticated clients

· Not ok for unsophisticated clients

True Retainer Fee

· MR 1.5 (a)(2)

· CRPC  4-200 (b)(4) and   3-700(d)(2)
Enforcing Fee Agreements

· Charging lien----against proceeds of settlement or judgment 

· Retaining lien-----against documents prepared by the lawyer (Work Product) (California???) 3-700(D)(1)

· Fee Arbitration (set up in the agreement)

· Fee Arbitration (not set up in the agreement?  Then voluntary for client----whether lawyer likes it or not.  Lawyer cannot force client into it.)

· Sue the client?

Double Billing
· Waiting in court house hallway or on plane at one client’s expense

· While working on a project for another client?

· Multi-tasking?

· If a lawyer is able to serve more than one client during one time period, the “Lawyer is obliged to pass the benefits of these economies on to the client.” ABA formal opinion 93-379 (1993)

· Multi-tasking billing alternative?

· rmm----

· Jerome Berg----note 6

What about client who breaches covenant of good faith/fair dealing?  Fires the lawyer to avoid paying the 1/3 fee???  
· Atty wins.  Covenant of good faith & fair dealing includes promise not to act arbitrarily or irrationally in exercising discretion.
Contingent Fee Reasonableness? Slam dunk case? Risk involved?



A contingent fee may permissibly be greater than what an hourly fee lawyer of similar qualifications would receive for the same representation. A contingent-fee lawyer bears the risk of receiving no pay if the client loses and is entitled to compensation for bearing that risk. Nor is a contingent fee necessarily unreasonable because the lawyer devoted relatively little time to a representation, for the customary terms of such arrangements commit the lawyer to provide necessary effort without extra pay if a relatively large expenditure of the lawyer's time were entailed. However, large fees unearned by either effort or a significant period of risk are unreasonable.
· … unreasonable examples?

· High likelihood of substantial recovery (little risk)

· Recovery would be so large that the lawyer’s fee would clearly exceed the sum appropriate to pay for the services performed and the risk assumed.

· A lawyer's failure to disclose to the client the general likelihood of recovery, the approximate probable size of any recovery, or the availability of alternative fee systems can also bear upon whether the fee is reasonable.

· “I think you have about a 90% chance of winning at trial.” 

Calif. B&P 6146 Caps
· An attorney shall not contract for or collect a contingency fee for representing any person seeking damages in connection with an action for injury or damage against a health care provider based upon such a person’s alleged professional negligence in excess of the following limits: (paraphrased)

· 1.  40% of 1st $50,000

· 2.  33% of 2nd $50,000

· 3.  25% of next $500,000

· 4.  15% of anything else
Contingency fee agreement:  writing requirement---virtually all states

· See B&P 6147 

Computation:  basis or rate----be clear!  Ambiguity will be construed against atty
· What is the base figure on which the percentage will be applied? LEVINE case---net recovery = gross recovery, less counterclaim loss

· With sophisticated clients, what is written down will be followed by courts.

Categorical Restrictions on Contingent Fee Cases
· HAY 323 note 1  Criminal defense work---paid only if def. acquitted?  Getting a certain sentence or less?

· See prosecutor’s note on HAY 324 note 3 Are interests aligned?

· Family Law---can’t be contingent on 

· Getting divorce

· Getting custody

· Getting particular property settlement

See MR 1.5 d (1) & (2) (d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or (2) a contingent fee for representing a defendant in a criminal case.)
· How about California?

Galanis Notes HAY 334
· 1.  if atty withdraws?  Atty gets what?

· 2.  atty violates duty to client (malpractice)?  Atty gets what?

· 3.  if atty is fired---majority view?

· 4.  if atty is fired---minority view?

· 5.  even in the absence of a contract, a lawyer is usually entitled to the fair value of the services provided. REST 39

Fee Sharing/Splitting 

1.  MR 1.5 (e)  should be used when referring case to a specialist---someone competent to handle the case
· A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or, each lawyer assumes joint responsibility for the representation;

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and

(3) the total fee is reasonable.
2.  why is client consent important?

· Avoid improper lawyer motivation

· Avoid over-charging

· CRPC 2-200

Why no referral fees?
· A.  Referring lawyer will be influenced by fee -----and referral fee will cause increased total cost.

· B.  Improper solicitation???? See chapter 8 section 2 HAY 599----later on in semester.

· CRPC 2-200(B), seemingly strong rule but HUGE loophole:

· A member's offering of or giving a gift or gratuity to any lawyer who has made a recommendation resulting in the employment of the member or the member's law firm shall not of itself violate this rule, provided that the gift or gratuity was not offered in consideration of any promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future.
· MR 5.4 prohibits splitting with non-attys.  Inactive attorneys are not attorneys.  No splitting.  Period.
4. Referral Services 
Ok if run by bar association

Not ok if paid for by people in the group (web referral service recently shut down)

5. Multi-Disciplinary Practice HAY 351
(not Multi-Jurisdictional practice)

· Accounting and law

· Financial planning and law

· Real Estate

· Insurance

· Talent agents (sports/entertainment)

· BLENDED SERVICES

· MDP practice “between lawyers and nonlawyers is incompatible with the core values of the legal profession and therefore, a strict division between services provided by lawyers and those provided by nonlawyers is essential to protect those values.”

XII. CONFLICTS 
· Conflicts affect duties

· Competence 1.2

· Loyalty 1.7 comment [1][6][8][9]

· Confidentiality 1.6

· Impossible to avoid conflicts entirely

Atty sanctions in conflicts?
· 1.  atty can be disciplined by the bar

· 2.  aggrieved client may sue atty for legal malpractice or breach of fiduciary duty or for rescission of conflict-tainted transaction (breach of contract)

· 3.  atty might have to give up fees earned in conflicted representation

· 4.  atty might be disqualified (by court) from representing a specific client (most common)

Can conflicts be cured?
· Yes.  The client can consent (informed consent)

· Informed consent is used all the time----for former clients.  (HAY 355)

· You may need more than consent under the MR for conflicts with the lawyer’s own interests and conflicts with other current clients.   See question at top of HAY 355:  Even if…

MR 1.9(a)  
Rule 1.9 Duties To Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.

MR 1.8(a)  atty’s own interests

(a) business transaction


(1) fair & reasonable, fully disclosed, written, (2) client encouraged to get legal advice, &   (3) client gives signed written consent

Ultimate restriction—current clients
· Reasonable Belief--------------

· 1.7(b)(1)  “able to provide competent and diligent representation” 

· This means that some conflicts will be “non-consentable.”  HAY 354 bottom

MR 1.18  former prospective clients
· (b) even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client. 

· And, of course, MR 1.9 requires former client’s informed written consent

California rule?
· Client’s informed written consent cures virtually all conflicts

· CRPC 3-310(C) & (E)

· No “extra” requirement that the atty reasonably believe that the representation of both clients can be undertaken diligently and competently. (MR 1.7(b)(1))

CRPC 3-310(E) clients & former clients
(E) 

*is potential client’s work adverse to present client or former client?  YES?

*has lawyer obtained, by reason of the representation, confidential information material to the employment? YES?

*STILL ok if client or former client gives informed written consent

Consent Form in Cal.
· Not pro-forma

· Needs to be “informed” consent

· Enough information about risks for client to make informed decision--- reasonably forseeable adverse consequences (CPRC 3-310 (A)(1)) (DISCLOSURE re personal conflicts sec.)

Also note:  California law on Confidentiality
· B&P 6068(e) may be the strongest in the country:

· To maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client (death & substantially bodily harm exception)

· SO-----If atty must give new client sufficient information on another client so the new client can make an informed decision about conflicted representation, and if that information is confidential, then it cannot be shared---so no informed consent and no representing the new client  HAY 372

MR 1.7 comment [19]
· “… under some circumstances it may be impossible to make the disclosure necessary to obtain consent.”

Consent Timing

· Early in representation

· In advance of conflicts---before any arise

MR 1.7 proper waiver?
· Comment [22]
“advance consent cannot be effective if the circumstances that materialize in the future are such as would make the conflict nonconsentable under paragraph 1.7  (b).

Imputed, Vicarious Conflicts
· All lawyers are assumed to have the same conflicts as any single lawyer.  The whole firm has a conflict if one lawyer has a conflict.  MR 1.10(a)  

· Jonathan P and Jones Day

First topic in conflicts
1. Lawyer’s Financial Interests

A.
Suing a current Client 

1.  dearth of case law indicates WHAT?

No well-established rule? DOES NOT HAPPEN OFTEN
OR…

2.  Lien alternative to suing client.

WHAT ABOUT THE DISSENT?  Should atty have been disciplined?

B.  Business Transactions w/ Clients 
· note the law regards such transactions “with suspicion and disfavor.”

· REST 126 A lawyer’s legal skill and training, together with the relationship of trust that arises between the client and lawyer, create the possibility of overreaching when a lawyer enters into a business transaction with a client.  Further, a lawyer …[can]… arrange the form of the transaction or give legal advice to protect the lawyer’s interests rather than advancing the client’s interests.  Proving fraud or actual overreaching might be difficult. [so it’s not required.]
atty fees are part of business with clients-----but that is overlooked in the conflict rules----unless the lawyer takes an interest in the client’s business as part or all of a fee.  (stock or stock options
· Lawyer has burden of proof to show transaction was fair and reasonable to the client and that legal requirements have been met (written disclosures & independent legal advice)

· Failure to meet burden? Remedies?

· Transaction may be voided

· Atty may be disciplined

· Independent legal advice against himself or herself?

· How hard could that be?

· Note CRPC 3-300 (B) and MR 1.8(a)(2)

Gifts:  Mershon/Passante: ABA ethics opinion
· Formal Opinion 00-418 (July 7, 2000)

· The Model Rules do not prohibit a lawyer from acquiring an ownership interest in a client, either in lieu of a cash fee for providing legal services or as an investment opportunity in collection with such services, as long as the attorney complies with rule 1.8(a) and 1.5.

Literary rights
· MR 1.8(d) lawyer cannot get rights during representation.

· Why?

· What conflicts does this raise?

· What about a client who has already done a deal with an attorney to sell the story?

· Can the client then hire the attorney to represent her?

· The rules say it’s ok for client to sell story rights to lawyer after representation ends.

Ancillary businesses
· Can a lawyer, also a licensed insurance agent, sell annuities for a fixed commission through his law firm to his estate-planning clients?

· Note long discussion in comments following MR 5.7 (take reasonable measures, take special care): [9] A broad range of economic and other interests of clients may be served by lawyers' engaging in the delivery of law-related services. Examples of law-related services include providing title insurance, financial planning, accounting, trust services, real estate counseling, legislative lobbying, economic analysis, social work, psychological counseling, tax preparation, and patent, medical or environmental consulting.
Malpractice 
· MR 1.8(h) ok to limit prospectively and retrospectively malpractice liability

· CRPC 3-400 

· (A) absolute prohibition ---prospective

· (B) qualified (advise client to see another attorney) to settle claim for past malpractice (Blackwelder)

Ongoing sexual relationships are not prohibited
· Cal rule 3-120 (C) ((C) Paragraph (B) shall not apply to sexual relations between members and their spouses or to ongoing consensual sexual relationships which predate the initiation of the lawyer-client relationship.)

Non-financial interest of the lawyer MR 1.7(a)(2)

REST 125 “… client interests include all those that a reasonable lawyer, unaffected by a conflicting personal interest, would protect and advance.”  
· Should personal-interest conflict be inputed to all lawyers in the firm?

· See MR 1.10(a)(1)  (it isn’t, but should it be?)

· See B&P 6106.9 (c) conflict not imputed

The Lawyer’s Personal Beliefs  

· MR position is that atty can provide competent representation even if the lawyer disagrees with the client’s views or disapproves of the client’s activities.

· See MR 1.2(b) 

· Remember MR 1.16(b)(4) allows  permissive withdrawal if:

· The client insists upon taking action that the lawyer considers repugnant or with which the lawyer has fundamental disagreement.

Third Party Conflicts
· Lawyer’s legal, business, financial, professional, personal relationship with a party or witness in the same matter
· …a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if: 

· (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

· MR 1.7(b)(1-4)--------all is OK with consent

· Lawyer is related to another lawyer involved in the same matter
· CPRC 3-320

· Relationship With Other Party's Lawyer
· A member shall not represent a client in a matter in which another party's lawyer is a spouse, parent, child, or sibling of the member, lives with the member, is a client of the member, or has an intimate personal relationship with the member, unless the member informs the client in writing of the relationship.  
· Model Rule 1.7 Comment 11 (A little stronger)
· Spouse, parent, sibling, child of atty is on the other side. Each client must give informed consent
· Lawyer is a member of a legal services organization and a private law firm.  The clients of the two are adverse to one another.
· A lawyer may serve…notwithstanding that the organization serves persons having interests adverse to a client of the lawyer. 

· Comment [1] “if the possibility of such conflict disqualified a lawyer from serving on the board of a legal services organization, the profession’s involvement in such organizations would be severely curtailed.”

· MR 1,8 [13] Differences in willingness to make or accept an offer of settlement are among the risks of common representation of multiple clients by a single lawyer… Rule 1.2(a) protects each client's right to have the final say in deciding whether to accept or reject an offer of settlement

Positional Conflicts
· MR 1.7

· 1.7 (a)(1)---directly adverse

· 1.7 (a)(2)---situation where there is a real risk that the lawyer’s representation of one client will be “materially limited” by responsibilities to another client…

· See also CRPC 3-310(C) (3)
· Most lawyers will argue inconsistent legal positions for different clients at different times.
· Simultaneously lawyers in the same firm may argue inconsistent legal positions

· REST 128 comment [f] says lawyers “may ordinarily take inconsistent legal positions in different courts at different times.”

· BUT a conflict would arise “when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client.”

MR 1.9 Client Confidences 
· Simplified analysis

· 1. materially adverse?  YES

· 2. substantially related?  YES

· Disqualification? YES

· When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests clearly is prohibited.  On the other hand, a lawyer who recurrently handled a type of problem for a former client is not precluded from later representing another client in a wholly distinct problem of that type even though the subsequent representation involves a position adverse to the prior client… The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as changing sides in the matter in question.
Substantially Related Discussion 

· See MR 1.9 comment [3] 
· [3] Matters are "substantially related" for purposes of this Rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would normally have been obtained in the prior representation would materially advance the client's position in the subsequent matter. For example, a lawyer who has represented a businessperson and learned extensive private financial information about that person may not then represent that person's spouse in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing environmental permits to build a shopping center would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other parties adverse to the former client ordinarily will not be disqualifying. Information acquired in a prior representation may have been rendered obsolete by the passage of time, a circumstance that may be relevant in determining whether two representations are substantially related. In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation. A former client is not required to reveal the confidential information learned by the lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion about the possession of such information may be based on the nature of the services the lawyer provided the former client and information that would in ordinary practice be learned by a lawyer providing such services.
· Two great examples in mid-paragraph

· Six factors in Chrispens v. Coastal (Kansas case) 

· (one factor might be enough)
· SUBSTANTIALLY RELATED

· 1  same client and matters/transactions are relatively interconnected or reveal client’s pattern of conduct

· 2  atty interviewed a witness key to both cases

· 3  atty’s knowledge of former client’s negotiation strategy was relevant

· 4  commonality of witnesses, legal theories, business practices of client &  location of client were significant

· 5  common subject matter, issues, and causes of action

· 6  information existed on the former client’s ability to satisfy debts and its possible defense and negotiation strategies

· BUT NOTE:

· Information that has been disclosed to the public or to other parties adverse to the former client won’t be disqualifying. AND

· Information that may have been rendered obsolete

· California Rule – equivalent of MR 1.9(a)

· They basically say the same thing

· 3-310 (E) Lawyer obtained confidential information material to the new employment.

· Not just disclosure----Informed written consent required

· See  Knight case HAY 390 near bottom –pretty broad rule in California (acquires knowledge…)
If a lawyer learns confidential information in a consultation with a prospective client, can the lawyer represent another client against that same person or entity?

· Maybe

· See MR 1.18 (a)----(d)
· Duties to prospective clients

· Limit the initial interview to only such information as reasonably appears necessary for that purpose.

· Could a lawyer get a prospective client to agree in advance that nothing disclosed would prevent the lawyer from representing a different client in the same matter? YES
Lawyer Mobility
· Gov lawyers – see MR 1.11

· TREND:  ABA----New MR 1.10

· TREND: California---Kirk v. First American 183 Cal App 4th 776 (2010)

· (deliberate decision to leave the matter to the developing case law)

Mobile Non-Legal Personnel
· Many courts have applied almost identical tests for non-legal personnel changing firms as they have for lawyers.

· Green v. Toledo (2002)
· Use the Kala test, but cannot assume non-attorneys take part in confidential material of a case.

Note: The court was very careful of not wanting to restrict the movement of non-attorneys.
· CONCLUSION:

· Don’t put yourself in a position where you hire someone from the opposing firm--- because it looks really shady.

· If you do want to hire that person, YOU MUST SET UP A PROPER SCREEN. 

· The above is for firms, attorneys and future attorneys who are always curious about that gray area.

Government Revolving Door

· 1.  gov’t revolving door:  MR 1.11 comment [4]  what are the interests that are balanced?  Are they truly balanced?

The interests-- MR 1.11 comment [4]
· Not benefiting private client with confidential gov’t info

· Not benefiting private client with special power

· Not restricting gov’t lawyers from moving to and from firms

· Gov’t has legitimate need to attract qualified lawyers---so no huge deterrent

VIII. Litigation Ethics
Client Perjury

· Demonstrate use of Narrative Testimony in criminal trial

· 1. In Defendant’s testimony

· 2. In lawyer’s summation---no references to defendant’s trial testimony (HAY 512 middle)

· Defendant’s right to testify doesn’t include a right to commit perjury. 

· Defendant’s right to counsel doesn’t compel counsel to assist/participate in the presentation of perjured testimony.

· HAY 513 top

MUST FIX PAST LIES---MR 3.3 (a)(3)
· (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

· (b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

Reasonable remedial measures MR 3.3 comment [10]
· What if client promises not to lie, but gets on the stand and does it anyway?

· 1.  lawyer should call recess and get client to recant

· 2. if it doesn’t work, seek to withdraw

· 3.  must reveal client’s perjury to tribunal 

The narrative solution
	· Some states (NY and CA) require or allow a lawyer to reveal criminal client’s perjury by testifying in a “narrative” fashion.

· Ask only general questions

· No new guidance with specific questions

· No mention of testimony after it takes place.

· (avoids assisting client in bad act---and avoids out & out disclosure of client’s lie)


	· Other states

· Require lawyer to withdraw if it will cure the problem (which it usually will not) or

· Reveal the perjury to the court




Time limit on 3.3 duty to inform
[13] A practical time limit on the obligation to rectify false evidence or false statements of law and fact has to be established. The conclusion of the proceeding is a reasonably definite point for the termination of the obligation. A proceeding has concluded within the meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed.

Malicious Prosecution 

· To support a new suit of malicious prosecution

· 1. prior action terminated in plaintiff’s (defendant in earlier case) favor

· 2. prior action brought w/o probable cause

· 3. prior action was initiated with malice

Evidence
MR 3.4 A

· A lawyer shall not:

· (a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do any such act;

CRPC 5-220
· A member shall not suppress any evidence that the member or the member’s client has a legal obligation to reveal or to produce.

Criminal Defense Counsel

· Duty to turn over evidence:

· MR 3.4 comment [2]    “…may permit a lawyer to take temporary possession of physical evidence of client crimes for the purpose of conducting a limited examination that will not alter or destroy material characteristics of the evidence.”

· Be careful with evidence----and be sure you’re only keeping it temporarily to examine it------not for any other purpose.

· accessory after the fact prosecution of atty is a possibility.

· Stolen goods

· Ok to return stolen goods to owner without revealing thief’s name?

· Yes

· Cannot retain it

· Cannot give it to client-thief

Advancing Litigation Costs

· To illustrate rule that a lawyer cannot advance living or medical expenses to a client in connection with a litigated matter in most jurisdictions.

CA RULE
· CPRC 4-210.  Payment of Personal or Business Expenses Incurred by or for a Client
· (A) A member shall not directly or indirectly pay or agree to pay, guarantee, represent, or sanction a representation that the member or member's law firm will pay the personal or business expenses of a prospective or existing client, except that this rule shall not prohibit a member:

· (2) After employment, from lending money to the client upon the client's promise in writing to repay such loan; or

· Any loan would have to comply with the “doing business with the client” rule.

· CPRC 3-300

Rule 11 Sanctions

· Lawyer discipline for frivolous arguments

· MR 3.1  (also 3.4 (d))
· A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, WHICH INCLUDES A GOOD FAITH ARGUMENT FOR AN EXTENSION, MODIFICATION OR REVERSAL OF EXISTING LAW.

· CRPC 3-200
· Rule 3-200.  Prohibited Objectives of Employment
· A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such employment is:

· (A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or

· (B) To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of such existing law.
MR 3.4(e)  not (c)
· A lawyer shall not:
· (e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or
CRCP 5-200(E)
· A member shall not assert personal knowledge of the facts at issue…
MR 8.2(a) Falsely impugning a judge’s integrity.
MR 8.4(d) Prejudicial to the administration of justice
· Respecting others
· MR 4.4(a) (third persons)
· MR 3.5 (judge & jurors)
· B&P 6068(f) (duties of the attorney)
Failure to cite adverse authority  MR 3.3(a)(2) Candor to the tribunal
· See MR 3.3 comment [2] 
· …although a lawyer in an adversarial proceeding is not required to present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false statements of law or fact or evidence that the lawyer knows to be false.
Truthfulness: MR 4.1
· Transactions With Persons Other Than Clients
Rule 4.1 Truthfulness In Statements To Others
· In the course of representing a client a lawyer shall not knowingly:
· (a) make a false statement of material fact or law to a third person; 
· [1] A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can also occur by partially true but misleading statements or omissions that are the equivalent of affirmative false statements. For dishonest conduct that does not amount to a false statement or for misrepresentations by a lawyer other than in the course of representing a client, see Rule 8.4. 
Honesty

· Maintaining The Integrity Of The Profession: Rule 8.4 Misconduct
· It is professional misconduct for a lawyer to:
· (a)
· (b) 
· (c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
Investigators:  MR 5.3
· With respect to a nonlawyer employed or retained by or associated with a lawyer: 
· (a)
· (b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and 
Improper Influence
· MR 3.5(a) (Bribes, Threats, Extortion) 
· A lawyer shall not (a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law.
· OK to pay expert witnesses MR 3.4 no bribes.  See comment [3]
· But not on contingency basis---might shade testimony to achieve desired result
· Non-experts get no fee---but reimbursed for reasonable expenses
· CRPC 5-300, 5-310, 5-320 judge, witness, juror
MR 8.4(e)
· Maintaining The Integrity Of The Profession:Rule 8.4 Misconduct
· It is professional misconduct for a lawyer to:
· MR 8.4(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law;
Extrajudicial statements by litigators
· Rule 3.6 (a) trial publicity (substantial likelihood of materially prejudicing “a jury”)
· Comment [1] it is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right of free expression.
· CPRC 5-120(A) (nearly identical): A member who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that a reasonable person would expect to be disseminated by means of public communication if the member knows or reasonably should know that it will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter. 
Advocate-Witness Rule

Rule 3.7 Lawyer As Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9

Waiver of conflict?
· but there is an exception for substantial hardship for the client MR 3.7(a)(3))
California Rule on waiver?
· (but see CRPC 5-210 (C))  ok with consent
IV. Advertising 
A. Professionalism

Bates (1977) Ok to advertise
· Blackmun – majority
·  – finds strained any connection between advertising and the erosion of professionalism.
· (Blackmun ---reputation issue?  How about bankers and engineers who advertise but are still dignified.  Wells Fargo bankers? HAY 3)
B. Advertising 
· Current Ethics Rules
· MR 7.1 & 7.2 focus on not being misleading, making claims that cannot be substantiated, implying particular results that can be obtained
Rule 7.1 Communications Concerning A Lawyer's Services

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.

· And attys must keep ad copies
Model Rule 7.4

· (d) a lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless:
· (1) the lawyer has been certified as a specialist by an organization that has been approved by an appropriate state authority or that has been accredited by the American Bar Association; and
· (2) the name of the certifying organization is clearly identified in the communication.
MR 7.5(d) stating or implying practice in a partnership when they don’t? see comment [2] (No)
· Could a solo practitioner named Brown practice under the firm name “Lincoln, Herndon & Brown” where neither Lincoln nor Herndon were ever his partners?
· MR 7.5(d) implies Brown is practicing in a partnership?
· MR 7.5 comment [1] using a name of a lawyer not associated with the firm or a predecessor of the firm?
Trade Names

· Could a law firm call itself “American Tort Claims Advocates?”
· MR 7.5(a) might imply connection to gov’t agency?
C. Solicitation
Rules prohibiting “real-time” solicitation.
MR 7.3 comment [2]? …The situation is fraught with the possibility of undue influence, intimidation, and over-reaching.
CRPC 1-400 (C)
· (C) A solicitation shall not be made by or on behalf of a member or law firm to a prospective client with whom the member or law firm has no family or prior professional relationship, unless the solicitation is protected from abridgment by the Constitution of the United States or by the Constitution of the State of California. A solicitation to a former or present client in the discharge of a member's or law firm's professional duties is not prohibited.
· Getting clients by purchasing a law practice—an acceptable way.
· CPRC Rule 2-300.   Sale or Purchase of a Law Practice of a Member, Living or Deceased
· All or substantially all of the law practice of a member, living or deceased, including good will, may be sold to another member or law firm subject to all the following conditions:
· (A) Fees charged to clients shall not be increased solely by reason of such sale.
· “Pay to play.”
· MR 7.6 
· A lawyer or law firm shall not accept a government legal engagement or an appointment by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment.  (bribery reflects on lawyer’s honesty ----MR 8.4(b) 8.4(e)
2.  business from runner/cappers ----effect on contracts?  Void in Calif. B&P 6154(a) Runners, cappers get business for you
3.  stopping in-person soliciting clients with coercion/duress
· Unsophisticated
· Injured
· Distressed
· e.g., parking RV with big ads on sides at gas explosion site
