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I. The Bar 
a. CA Bus. & Prof. Code § 6060  admission requirements re persons who have not been admitted to practice law in another state
i. Requirements: 
1. Good moral character (see State Bar Rule 4.40)
a. An applicant shall not ‘knowingly make a false statement of material fact’ related to own application or another’s, including a judicial officer, or fail to correct a misstatement [MR & CRPC 8.1; 8.2]
b. Defined as ‘the absence of proven conduct or acts which have been historically considered as manifestations of ‘moral turpitude’’
i. Moral turpitude –conduct that is contrary to justice, honesty, and good morals
c. Burden on the applicant, then shifts to the bar upon denial
i. Courts can review de novo
2. Pass the general bar exam (see State Bar Rule 4.60)
3. Pass the ethics exam (see State Bar Rule 4.59)
4. At least 18 years old
5. Completed 2 years of college work
6. Obtained a J.D. or allowed equivalent 
b. CA Bus. & Prof. Code § 6062  admission requirements re persons who have been admitted to practice law in another state
i. Requirements: 
1. Same
2. Pass the general bar exam if less than 4 years of practice, or pass the attorney’s exam if more than 4 years of practice 
c. Must be an active member of the state bar to practice law in California
i. Unauthorized Practice of Law [MR & CRPC 5.5; B&P §§ 6125–26]
1. “Practice of law” –includes performing services in court and rendering legal advice/counsel
2. An admitted lawyer shall not practice law in another jx or assist another person in practicing law if it would be unauthorized in that jx 
a. So if engage in the unauthorized practice of law in another jx, the CA bar and the other jx can discipline 
3. A non-admitted lawyer shall not: 
a. Maintain a resident officer or continuous presence in CA/that jx for the practice or law
b. Hold out to the public that admitted to practice law in CA/that jx
c. Exceptions (“unless authorized by law” in CA): 
i. Permanent practice…
1. In-house counsel or gov’t lawyer
a. Unless litigation (requiring pro hac vice admission)
ii. Temporary practice…
1. Associate with a local lawyer
a. Who actively participates in the matter
2. Reasonably related to a pending or potential proceedings
a. So long as obtains or ‘reasonably expects’ to obtain pro hac vice admission
b. E.g., taking a deposition in another state for a case 
3. Mediation or arbitration 
a. So long as the services ‘arise out of or are reasonably related to the lawyer’s practice’
i. Factors, i.e., lawyer previously represented the client, the client has substantial contacts with the jx where lawyer admitted, significant aspect of the matter may involve the other jx’s law, the matter necessarily involves multiple jxs, etc. 
b. Pro hac vice admission required for court-annexed arbitration
4. Reasonably related to lawyer’s practice in the other jx (catch-all) 
a. Applies to non-litigation matters
4. In CA, a lawyer shall not employ an ‘ineligible’ person to practice law (e.g., appear in court, give legal advice, negotiate, handle client funds, etc.) [CRPC 5.3.1 (no MR equivalent)]
a. ‘Ineligible’ –disbarred, suspended, resigned, or involuntarily inactive 
b. But may employ an ineligible person to perform research, drafting, or clerical activities, provided that: 
i. Serve the state bar with notice of the employment, including the person’s bar status and activities, and serve each client on whose matter the person will work with the same (retain proof of service for 2 years following termination)
d. Practicing law in federal courts require separate admission 
i. District Court
1. Separate admission for each district
2. Good moral character; member of the state bar; file application; take oath; pay fee; have another member move for admission 
ii. Ninth Circuit –same
iii. Supreme Court –same and also admitted to practice law for 3 years 
e. Discipline:
i. In CA, Bus. & Prof. Code §§ 6100–6117 establish the disciplinary authority of CA courts 
1. E.g., § 6103 –willful disobedience of a court order, or violation of the oath or attorney duties constitute cause for disbarment/suspension; § 6106 –acts of moral turpitude constitute grounds for disbarment/suspension 
ii. A lawyer admitted to practice law in CA/one jx is subject to the disciplinary authority of CA/that jx, regardless of where the misconduct occurred 
1. May be disciplined in both jxs, if offered to provide legal services in the non-admitted jx 
2. [MR & CRPC 8.5]
iii. A lawyer shall comply with the terms of any agreement made in lieu of discipline 
1. [CRPC 8.1.1 (no MR equivalent)]
iv. A lawyer shall report the conduct of another lawyer that ‘raises a substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer’
1. [MR 8.3 (no CRPC equivalent)]
a. CA attorneys have a duty to self-report [Bus. & Prof. Code § 6068(o)]
i. i.e., inform the bar of criminal, civil, and/or administrative action
v. A rule violation does not alone constitute the basis for civil liability, but may serve as evidence of a duty/breach
1. Theories of legal malpractice (civil liability) –negligence, intentional torts, breach of fiduciary duty, breach of contract, vicarious liability  
2. Limiting civil liability [MR 1.8(h); CRPC 1.8.8]
a. A lawyer shall not make an agreement to limit the lawyer’s liability to a client, unless:
i. [MR] The client is independently represented
ii. [CRPC] The client is independently represented or advised in writing to seek counsel and has a reasonable opportunity to do so
b. A lawyer shall not settle a potential claim for a lawyer’s liability, unless: 
i. [MR] The client is advised in writing to seek counsel and has a reasonable opportunity to do so
ii. [CRPC] The client is advised in writing to seek counsel and has a reasonable opportunity to do so or independently represented
vi. A lawyer is responsible for the wrongful conduct of nonlawyer staff (even if outside the firm), if [MR & CRPC 5.3]:
1. The lawyer orders or ratifies the wrongful conduct
2. The lawyer has managerial or supervisory authority over the person and knows of the conduct at a time when its consequences could have been avoided, but fails to take remedial action

II. Purpose & Scope [MR & CRPC 1.0]
a. ABA Model Rules (MR)
b. CA Rules of Professional Conduct (CRPC) 
c. Core values: 
i. Responsibilities to the profession: 
1. Self-regulating
2. Independent
3. Professional judgment
ii. Responsibilities to a client:
iii. Responsibilities to the justice system: 
1. Respect
2. Seek to improve the administration of justice 
a. Both rules encourage pro bono service 
i. [MR 6.1; CRPC preamble]] Aspire to render at least 50 hours per year
1. A ‘substantial majority’ to people of limited means
ii. Does not constitute an endorsement of the client’s views [MR & CRPC 1.2]
 

III. The Client-Lawyer Relationship
a. Advertising & Solicitation
i. A lawyer may communicate information about his services through any media
1. Must include the name and office address of at least one lawyer of the firm responsible 
ii. A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services [MR & CRPC 7.1; Bus. & Prof. Code § 6157.1]
1. Includes truthful statements if leads a reasonable person to form an unjustified expectation 
a. Ex:  
i. Guarantee or warranty [Bus. & Prof. Code § 6157.2]
ii. Implying in letterhead, etc. a connection with a gov’t agency, public aid organization, or lawyer not a member of the same firm 
iii. “No fee without recovery” is misleading unless it discloses whether the client will have to pay costs 
iv. Truthful reporting of successes may be misleading if would lead a reasonable person to expect would receive the same results
1. Rebuttable presumption that misleading [Bus. & Prof. Code § 6158.1]
v. Comparisons of fees between lawyers may be misleading if so specific that would lead a reasonable person to conclude that the comparison is substantiated 
vi. State that certified as a specialist in a particular field of law
1. Unless: 
a. Certified by an approved organization, and 
b. The organization’s name is clearly on the communication
b. Disclaimers often help preclude finding that a communication is misleading 
i. [Bus. & Prof. Code § 6158.3] Required disclosures in advertising by electronic media if conveys the results of a particular case:
1. Disclose the factual and legal circumstances, or
2. State that results will differ with different facts
iii. A lawyer shall not compensate another for recommending his services [MR & CRPC 7.2]
1. Exceptions: 
a. Pay the reasonable costs of advertisements
b. Pay the usual charges for a ‘legal service plan’ or qualified ‘lawyer referral service’
c. Purchase a law practice 
d. Reciprocal referral agreement (with another lawyer or a nonlawyer professional) if:
i. It is not exclusive, and 
ii. The client is informed of the existence and nature of the agreement 
1. Must not interfere with the lawyer’s professional judgment
e. Give nominal gifts as an expression of appreciation 
iv. Solicitation –communication directed to a specific person the lawyer should reasonably know needs legal services [MR & CRPC 7.3]: 
1. A lawyer may solicit his services via written or recorded communication
a. Must include the word “advertisement” or something similar, unless apparent that an advertisement 
2. A lawyer shall not solicit his services in-person or via real-time, person-to-person electronic communication when a significant motive for doing so is the lawyer’s pecuniary gain
a. Unless the person contacted: 
i. Is a lawyer, or
ii. Has a family, close personal, or prior professional relationship with the lawyer, or
iii. Routinely uses for business purposes the type of legal services offered [MR (no CRPC equivalent)]
b. Or unless soliciting for or through a legal service plan
3. Solicitation exceptions: 
a. The person has made known to the lawyer a desire not to be solicited, or 
b. The solicitation involves intrusion, coercion, duress, or harassment
v. [MR 7.6 (no CA equivalent)] A lawyer shall not solicit or make a political contribution for the purpose of being considered for a gov’t legal engagement or appointment 
b. Beginning
i. General rule: A lawyer does not have a duty to serve everybody who wants legal services and can pay for it. 
1. Exception: Court appointments [MR 6.2 (no CA equivalent)]
a. Unless representing the client:
i. Would result in a violation of the rules
ii. Is likely to result in an unreasonable financial burden to the lawyer
iii. Is so repugnant to the lawyer as to be likely to impair the relationship and the lawyer’s ability to represent the client 
2. In CA, Bus. & Prof. Code § 6068(h) duty to not reject the cause of the defenseless or oppressed for personal reasons –so could be disciplined, although unlikely unless egregious 
ii. Duties to prospective clients:
1. A lawyer who reasonably should know that he does not have professional liability insurance shall inform a client in writing at the time of engagement or within 30 days of the date that the lawyer reasonably should know
a. Exceptions:
i. Reasonably should know that the lawyer’s representation of the client will not exceed 4 hours
ii. An in-house or gov’t lawyer
iii. Rendering legal services in an emergency 
iv. Previously advised the client in writing 
b. [CRPC 1.4.2 (no MR equivalent)]
i. However, a MR re insurance disclosure requires lawyers to report to a regulatory body 
2. A lawyer shall not represent a client if the lawyer received information from a prospective client that would be ‘significantly harmful’ to the prospective client if used in the same or a substantially related matter [MR & CRPC 1.18]
a. Imputed to other lawyers in a firm


b. Exceptions: 
i. Both the client and prospective client have given informed, written consent, or 
ii. The lawyer took reasonable measures to avoid getting too much harmful information; and is timely screened; and written notice is given to the prospective client
c. A lawyer may also condition a consultation that no information disclosed will prevent him from representing a different client in the matter
3. Duty of competence
4. Duty of confidentiality 
a. Good practice –to send a follow-up letter after meeting with a prospective client to clarify representation, statute of limitations, etc. 
iii. Forming a client-lawyer relationship:
1. Triggers lawyer’s full-range of duties
2. Can be formed by implication from the parties’ conduct -based on the surrounding circumstances 
a. i.e., the client behaves in such a way that a reasonable person in the lawyer’s position would believe that she was being asked to provide legal services; and vice versa
iv. Scope of representation [MR & CRPC 1.2]
1. A lawyer shall abide by a client’s decisions regarding the objectives of representation, whether to settle, etc.
a. A lawyer is impliedly authorized to act in procedural and tactical matters 
2. A lawyer may limit the scope of representation, if: 
a. Reasonable, and 
b. The client gives informed consent 
c. Ending 
i. General rule: A lawyer owes a duty to a client to follow through on the representation 
1. Exceptions [MR & CRPC 1.16]: 
a. Circumstances when must withdraw:
i. In CA, the lawyer reasonably should know that the client is asserting a position without probable cause and for the purpose of harassing another person [no MR equivalent]	
ii. The representation will result in a violation of the rules or other law
1. Not merely that a client suggested a violation, rather that insists upon it
2. E.g., conflict of interest
iii. The lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent (renders it unreasonably difficult)
1. E.g., drug addiction; disclosure of confidential information under exemption 
iv. The lawyer is fired
1. General rule: A client has the right to fire a lawyer at any time, with or without cause, subject to payment for reasonable value of services rendered. 
a. Limitations:
i. Client lacks legal capacity
ii. Severely disruptive to the trial 
b. Circumstances when may withdraw:

	MR (7 instances)
	CRPC (10 instances)

	Withdrawal would not result in material adverse effect on the interests of the client
	The client insists upon asserting a position that is not warranted under existing law and cannot be supported by a good faith argument for an extension, modification, or reversal

	The client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent 
	The client either seeks to pursue a crime or fraud or has used the lawyer’s services to advance a crime or fraud

	The client has used the lawyer’s services to perpetrate a crime or fraud
	The client insists that the lawyer commit a crime or fraud

	The client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement
	The client makes it unreasonably difficult for the lawyer to carry out effective representation 

	The client fails substantially to fulfill an obligation to the lawyer regarding his services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled
	The client breaches a material obligation and the lawyer has given the client reasonable warning after the breath that the lawyer will withdraw unless the obligation is fulfilled

	The representation will result in an unreasonably financial burden on the lawyer
	The client knowingly and freely agrees to terminate the representation

	Other good cause for withdrawal exists 
	Due to the inability to work with co-counsel, the client’s interests would best be served by withdrawal

	
	The lawyer’s mental or physical condition renders it difficult to carry out effective representation 

	
	A continuation of the representation is likely to result in a violation of the rules

	
	The lawyer believes in good faith that the tribunal will find other good cause exists



2. Upon withdrawal, a lawyer shall:
a. Take all reasonable steps to protect a client’s interests 
i. E.g., refund unearned fees 
ii. E.g., return client materials and property
1. Some jx (not CA) allow a lawyer to withhold client materials until paid
a. In CA, may only make copies of client materials to keep 
b. Comply with applicable law regarding notice to the tribunal and permission
i. Ex: Kriegsman v. Kriegsman –the court denied the lawyers’ motion to withdraw where the lawyers spent a large number of hours on a client’s case and appeared to not have sufficient funds to pay her fees finding that the lawyers had an obligation to continue representation and the client would be prejudiced by withdrawal
3. A lawyer need not necessarily withdrawal from all of the client’s matters (case-specific)
4. However, a lawyer shall continue representation when ordered to by the tribunal, notwithstanding good cause to terminate 
5. Payment upon termination/withdrawal: 
a. A lawyer is entitled to quantum meruit limited by the contract price
i. ‘Quantum meruit’  reimbursement for the reasonable value of services provided 
1. Lodestar calculation –reasonable hours X reasonable rate 
ii. ‘Contract price’  the full amount of money owed under the contract (i.e., contingency fee amount)
b. If a contingency fee arrangement, then the lawyer gets paid only if the client ultimately prevails 
c. If a dispute, a lawyer can retain client funds until a resolution is reached 

IV. Professional Conduct 
a. Misconduct can occur even when a lawyer is not acting in a professional capacity [MR & CRPC 8.4]
i. Includes:
1. Violate or attempt to violate the rules or knowingly assist another to do so
2. Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness
a. Professional answerable only for offenses that show a lack of characteristics relevant to the practice of law
b. In CA, a lawyer may be disciplined for acts involving ‘moral turpitude’
i. [Bus. & Prof. Code § 6106]
3. Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation
4. Engage in conduct that prejudices the justice system
5. State or imply an ability to influence improperly a gov’t agency or official, or achieve results that violate the rules
6. Knowingly assist a judge in conduct that violates the rules/law 
7. Engage in harassment, discrimination or retaliation 
a.  [new rule in CA –8.4.1]
i. Duty to notify bar of any criminal, civil, or administrative action; and duty to notify other gov’t agencies of any disciplinary charges 
ii. Also includes breach of professional duties
b. Professional duties: 
i. Competence
ii. Diligence
iii. Loyalty (conflicts of interest)
iv. Communication
v. Confidentiality
vi. Candor
1. A lawyer shall make reasonable efforts to ensure that the conduct of its nonlawyer staff is compatible with the lawyer’s professional duties
a. i.e., appropriate instruction and supervision about the ethical aspects of their job
c. Duty of Competence
i. A lawyer shall provide competent representation [MR & CRPC 1.1]
1. Includes legal knowledge and skill, –and in CA, mental, emotional, and physical ability –reasonably necessary for the representation
2. A lawyer with insufficient knowledge/skill can become competent by:
a. Associating with another competent lawyer
b. Acquiring sufficient knowledge/skill through study 
3. Exception –emergency situations: 
a. If referral/association impractical, then a (not sufficiently competent) lawyer may assist in an emergency to the extent reasonably necessary
ii. A lawyer shall not counsel a client in conduct that the lawyer knows is criminal, fraudulent, or a violation of a rule [MR 1.2; CRPC 1.2.1]
1. But a lawyer may…
a. Discuss the legal consequences of a proposed course of conduct, or 
b. Make a good faith effort to determine the validity, scope, meaning, etc. of a law/rule 
d. Duty of Diligence
i. A lawyer shall act with reasonable diligence and promptness [MR & CRPC 1.3]
1. ‘Reasonable diligence’ –commitment to the interests of the client, and not neglect a legal matter 
a. Act with zeal, but not use disrespectful tactics or necessarily press for every possible advantage 
b. Manage workload
c. No procrastination
d. Sole practitioners should have a plan to designate another lawyer to inform clients of the lawyer’s death or disability
e. Duty of Loyalty 	
i. Conflicts of interest, i.e., anything that interferes with a lawyer’s fiduciary duty of loyalty
1. Fiduciary –one who owes to another the duties of good faith, trust, confidence, and candor; one who must exercise a high standard of care in managing another’s money or property; priority to the client’s interests
2. In representing a client, a lawyer shall exercise independent professional judgment and render candid advice [MR & CRPC 2.1]
a. Conflicts of interest interfere in a lawyer’s exercise of independent professional judgment
i. Steps in identifying conflicts of interest: 
1. Identify the client
2. Determine whether a conflict exists
a. 6 types: 
i. Current client interests
ii. Former client interests
iii. Third-party interests
iv. Personal interests
v. Gov’t lawyers
vi. Imputed conflicts
3. Determine whether the conflict is consent-able 
4. If so, obtain informed, written consent 
3. A lawyer shall not represent a client if the representation involves a concurrent conflict of interest [MR & CRPC 1.7]
a. ‘Concurrent conflict of interest’: 
i. If the representation of one client will be directly adverse to another client, or 
1. E.g., opposing a client in one matter and representing that same client an unrelated matter 
2. But not when interests are only economically adverse, such as representing competing companies in unrelated litigation
3. Excludes the unnamed members of a class action
ii. If there is significant risk that the representation will be materially limited by the lawyer’s responsibilities to another client, former client, or third party, or by a personal interest of the lawyer
1. Advocating a legal position on behalf of one client that might create precedent adverse to another client does not create a conflict, unless there is a significant risk of tempered advocacy
iii. Another party’s lawyer is a spouse, parent, child, sibling, lover, roommate, or client of the lawyer (not imputed)
1. Under MR, falls under (ii); separate in CRPC
iv. The lawyer has a professional or personal relationship with a party or witness in the matter [CRPC (no MR equivalent)] (not imputed) 
b. Unless (consentable): 
i. The lawyer reasonably believes that he will be able to provide competent and diligent representation to each affected client,
ii. The representation is not prohibited by law,
iii. The representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same proceeding before a tribunal (excludes mediation), and 
iv. Each affected client gives informed, written consent 
4. Current client interests
a. Lawyer as a witness [MR & CRCP 3.7]
i. A lawyer shall not act as an advocate at a trial in which the lawyer is likely to be a necessary witness, unless: 
1. The testimony relates to an uncontested issue, 
2. The testimony relates to the legal services rendered in the case, or 
3. [MR] The lawyer’s disqualification would lead to substantial hardship for the client 
4. [CRPC] The client gives informed, written consent
b. Joint representation 
i. OK when the parties’ interests are generally aligned
1. Inform that parties that if litigation ensues, the attorney-client privilege does not protect communications
2. Also inform that information will be shared between parties (not confidential) unless all parties agree 
3. A conflict may develop
ii. Aggregate settlements or plea agreements require each client’s informed, written consent [MR 1.8(g); CRPC 1.8.7]
c. Membership in a legal services organization [MR & CRPC 6.3]
i. A lawyer may serve as a director or member of a legal services organization, even if the organization serves persons with interests adverse to a lawyer’s client
1. No lawyer-client relationship with organization’s clients
2. But shall not knowingly participate in an organization’s decision if a ‘concurrent conflict of interest’ (under 1.7) 
5. Former client interests [MR & CRPC 1.9]
a. A lawyer shall not represent a person in the same or a substantially related matter as a former client if that person’s interests are materially adverse to the former client’s interests, unless: 
i. The former client gives informed, written consent, or
1. E.g., seeking to rescind a contract on behalf a client that was drafted for a former client
2. Problem =informational advantage
ii. Timely screened, apportioned no fee, and written notice (and certifications of compliance (MR)) promptly given to the former client regarding screening procedures
b. A lawyer shall not represent a person in the same or a substantially related matter as a former client of the lawyer’s previous law firm if: 
i. The former client’s interests are materially adverse to that person, and 
ii. The lawyer has material information about the matter
1. Unless the former client gives informed, written consent, or
a. E.g., when a lawyer switches firms
2. Timely screened, apportioned no fee, and written notice (and certifications of compliance (MR)) promptly given to the former client regarding screening procedures
c. A lawyer shall not use a former client’s information to that person’s disadvantage 
6. Third-party interests
a. Compensation by a third-party [MR 1.8(f); CRPC 1.8.6]
i. A lawyer shall not accept compensation for representing a client from a third-party unless: 
1. The client gives informed consent,
a. In CA, as soon as reasonably practicable 
i. E.g., paid by a family member on behalf of an incarcerated person
2. There is no interference, and 
a. A lawyer shall not permit a person who recommends, employs or pays the lawyer to direct the lawyer’s professional judgment [MR & CRPC 5.4]
3. Confidentiality [MR & CRPC 1.6]
a. Ex: when an insurance company pays for an insured’s cumis counsel (counsel appointed when company and insured’s interests are not aligned, e.g., a reservation or rights within a policy), OK as long as informed consent, no interference, and confidentiality (duty to the insured) 
7. Personal interests
a. Examples of potential conflicts: 
i. The integrity of a lawyer’s conduct in a matter is in question
ii. A lawyer has discussions regarding employment with the opposing party
iii. A lawyer refers clients where the lawyer has undisclosed financial interest
1. Not imputed
b. Business transactions with clients [MR 1.8(a); CRPC 1.8.1]
i. A lawyer shall not enter into a business transaction with a client or acquire a pecuniary interest adverse to the client, unless: 
1. The terms are fair and reasonable, fully disclosed, and transmitted in writing,
2. The client is advised in writing to seek independent legal counsel, and
3. The client gives informed, written consent to the terms and the lawyer’s role in the transaction
c. A lawyer shall not acquire a proprietary interest in the subject matter of litigation [MR 1.8(i) (no CRPC equivalent)]
i. Exceptions: 
1. Acquire a lien to secure lawyer’s fees
2. Contract with a client for a contingent fee
d. A lawyer shall not directly or indirectly purchase property at a probate/foreclosure sale when representing a party [CRPC 1.8.9 (no MR equivalent)]
e. A lawyer shall not solicit any substantial gift from a client or prepare an instrument giving the lawyer any substantial gift, [MR 1.8(c); CRPC 1.8.3] unless: 
i. The lawyer is related to the client (i.e., spouse, child, grandchild, other close, familial relationship)
ii. Add’l CA exception (no MR equivalent) –a lawyer may prepare an instrument giving the lawyer a substantial gift if the client has been advised by an independent lawyer who provides a certificate of independent review 
f. A lawyer shall not have sexual relations with a client (including a member within a client-organization), [MR 1.8(j); CRPC 1.8.10] unless: 
i. The sexual relationship preceded the lawyer-client relationship, or
ii. The client is the lawyer’s spouse (CA)
1. In CA, violation results in suspension or disbarment [Bus. & Prof. Code § 6106.8(d)]
a. Also in CA, if a person other than the client alleges a violation, then the bar will first obtain the client’s statement that will not be unduly burdened by investigation
iii. Not imputed
8. Gov’t lawyers [MR & CRPC 1.11–12]
a. Former gov’t lawyers:
i. Shall not participate in a matter if the lawyer participated personally and substantially, unless:
1. The gov’t agency gives informed, written consent, or
2. Timely screened, apportioned no fee, and written notice promptly sent to gov’t agency
ii. Shall not represent a client whose interests are adverse to a person about whom the lawyer has confidential gov’t information that could be used to that person’s material disadvantage, unless:
1. Timely screened and apportioned no fee
b. Current gov’t lawyers: 
i. Shall not participate in a matter if the lawyer participated personally and substantially while in private/non-gov’t employment, unless: 
1. The gov’t agency gives informed, written consent
ii. Shall not negotiate for private employment with a party or lawyer for a party
1. Except –current law clerks to judges (if notify the judge)
c. Former judges, law clerks, arbitrators, mediators:
i. Shall not represent anyone in a matter in which the former [_____] participated personally and substantially, unless:
1. All parties to the proceeding give informed, written consent, or
2. Timely screened, apportioned no fee, and written notice promptly sent to tribunal; and in CA, the matter did not arise from the lawyer’s service as mediator or settlement judge
a. Except –if formerly an arbitrator selected as a partisan of a party in a multimember arbitration 
d. Current judges, arbitrators, mediators: 
i. Shall not negotiate for employment with a party or lawyer for a party
9. Imputed interests [MR & CRPC 1.10]
a. All conflicts are imputed except those based on personal interests (noted above as *not imputed*)
i. Not imputed to nonlawyers in the firm (law students, assistants, etc.) but nonlawyers with a conflict must be screened 
ii. Organization as a client [MR & CRPC 1.13]
1. A lawyer represents the organization that acts through its people (duty to the organization)
a. When dealing with its people, a lawyer shall explain the identity of the client (the organization, not the individual) when the lawyer reasonably should know that the organization’s interest are adverse to the person
i. But communications of the organization’s people (in an organizational capacity) are protected by the duty of confidentiality (MR & CRPC 1.6)
ii. Dual representation may be OK under MR/CRPC 1.7 
b. If a person within the organization engages in behavior that the lawyer reasonably should know is a violation (of a legal obligation to the organization or the law imputable to the organization) and likely to result in substantial injury to the organization, then…
i. The lawyer shall proceed as reasonably necessary in the best interest of the organization
1. Depending on the circumstances, asking the person to reconsider the behavior or referral to a higher authority or to highest authority (i.e., board of directors) or both, etc.
ii. If the highest authority insists on an act that is a clear violation of the law, then the lawyer may reveal information to the extent necessary to prevent substantial injury to the organization [MR (no CRPC equivalent)]
1. If lawyer’s services are used to violate the law, then the lawyer must withdraw; and may withdraw under other circumstances (MR & CRPC 1.16)
iii. If the lawyer withdraws or is discharged, the lawyer shall assure that the highest authority is informed 
iii. A lawyer shall not use information relating to the representation of a client to the client’s disadvantage, [MR 1.8(b); CRPC 1.8.2] unless: 
1. The client gives informed consent 
2. Other permitted/required by the rules 
a. Ex: learning that a client intends to purchase and develop parcels of land and then purchasing a parcel in competition with the client 
f. Duty of Communication 
i. Communication with clients [MR & CRPC 1.4]:
1. A lawyer shall:
a. Promptly inform the client of any circumstance requiring informed consent
b. Keep the client reasonably informed 
i. But may delay information to the extent reasonably believes the client would react in a way that may cause harm
ii. Subject to protective order, NDA, etc. requirements
iii. Promptly inform the client of any settlement or plea offers, including all terms [MR 1.4; CRPC 1.4.1]
c. Promptly comply with reasonable requests for information
ii. Communication with persons represented by counsel [MR & CRPC 4.2]:
1. A lawyer shall not communicate about the subject of the representation with a person that the lawyer knows has counsel, unless the other lawyer consented or by law/court order
a. Includes a current employee of a represented organization
b. Even if the represented person initiates or consents to the communication 
i. But parties can communicate directly without lawyers 
iii. Communication with persons not represented by counsel [MR & CRPC 4.3]: 
1. A lawyer shall not imply that the lawyer is disinterested, and shall make reasonable efforts to correct misunderstandings
2. A lawyer shall not give legal advice (other than to secure counsel) if a reasonably possibility of person’s interests being in conflict with the client’s interests

g. Duty of Confidentiality [MR & CRPC 1.6]
i. Ethical duty of confidentiality is distinct from the lawyer-client privilege
1. Lawyer-client privilege  privilege against being compelled to testify to ‘confidential communications’ between attorney and client that applies in proceedings 
a. ‘Confidential communication’ –must be intended to be confidential and for the purpose of seeking legal advice 
i. Doesn’t include client’s identity or what paid in fees
ii. Separate evidentiary rules regarding inadvertent disclosure and waiver
b. Indefinite duration
c. Client holds the privilege, so can waive
d. Exception –crime-fraud:
i. No privilege when the client seeks legal advice to commit a crime or fraud 
e. Attorney work product  privilege that protects certain work in proceedings
i. Writings with mental impressions/opinions have absolute protection 
ii. Other work has qualified protection 
2. Ethical duty of confidentiality  prevents a lawyer from disclosing all information related to a representation (regardless of the source) in situations other than through the compulsion of law
a. Continues after the lawyer-client relationship has terminated 
b. A lawyer shall make reasonable efforts to prevent the inadvertent disclosure of information 
i. Factors re reasonableness include sensitivity of the information, cost and difficulty of safeguards, etc. 
c. A lawyer shall not reveal information relating to the representation of the client
i. Duty to ‘maintain inviolate the confidence, and at every peril to himself to preserve the secrets, of his client’ (Bus. & Prof. Code § 6068)
ii. Exceptions: 
1. Client gives informed consent
2. Disclosure is impliedly authorized to carry out representation [MR (no CRPC equivalent)]
3. Exemptions –may disclose to the extent the lawyer reasonably believes necessary to: 
a. [CRPC (1 exemption)]… Prevent a (future) criminal act that the lawyer reasonable believes is likely to result in death or GBI to an individual
i. Before revealing the information, if reasonable under the circumstances, a lawyer shall: (1) make a good faith effort to persuade the client to either not commit the crime or to prevent death or GBI, or (2) inform the client of the lawyer’s ability to reveal information under this rule
b. [MR (7 exemptions)]…
i. Prevent reasonably certain death or substantial bodily harm 
ii. Prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another
iii. Prevent substantial injury to the financial interests or property of another that is reasonably certain to result from the client’s (past) commission of a crime or fraud
iv. Secure legal advice about a lawyer’s compliance with this rule
v. Establish a position in a claim against a lawyer 
vi. Comply with a court order or other law (after asserting nonfrivolous argument that the order is not authorized by law)
vii. Detect or resolve conflicts of interest arising from a lawyer’s change of employment 
ii. The duty does not permit a client to hide evidence with a lawyer
1. A lawyer must turn over evidence, but ensure that the source of the evidence is not disclosed to a jury [Washington v. Olwell]
a. However, the π can reveal the source of evidence when the  removes or alters the evidence [People v. Meredith]
h. Duty of Candor
i. Toward the tribunal [MR & CRPC 3.3]: 
1. A lawyer shall not knowingly: 
a. Make (or fail to correct) a false statement of fact or law to a tribunal,
b. Fail to disclose binding legal authority that the lawyer knows is directly adverse and not disclosed by opposing counsel, or
c. Offer evidence that the lawyer knows (not reasonably believes) to be false
i. Should seek to persuade a client that false evidence should not be offered; must refuse to offer false evidence; may seek to withdraw
1. For criminal , could have client testify in narrative form to not be complicit in false testimony (with court’s permission)
ii. Must take reasonable remedial measures if later learn of falsity of evidence presented 
1. Examples of remedial measures –convince the client/witness to remedy; or disclose to the tribunal, even if requires disclosure of confidential information)
a. If the lawyer-client relationship deteriorates too much, may seek permissive withdrawal (MR/CRPC 1.16)
2. This obligation lasts until the end of the proceeding
2. A lawyer shall take reasonable remedial measures if knows that a person intends to or is engaging in unlawful conduct related to the proceeding (including disclosure to the tribunal, if necessary)
3. A lawyer shall inform the tribunal of all material facts in an ex parte proceeding
4. [Bus. & Prof. Code § 6128(a)] In CA, misdemeanor to deceive or intend to deceive court or other party 
ii. Toward others [MR & CRPC 4.1]:
1. In the course of representing a client…
a. A lawyer shall not knowingly make a false statement of material fact or law to a third person
i. Material facts do not include estimates of price or a party’s intentions
ii. Includes misrepresentations (i.e., partially misleading statements or omissions)
iii. But no affirmative duty to inform an opposing party of relevant facts
b. A lawyer shall disclose material facts when necessary (the only way) to avoid assisting a client’s fraud or crime 
i. Unless disclosure is prohibited by the duty of confidentiality 
2. In CA, any act involving dishonest constitutes ground for disbarment/suspension [Bus. & Prof. Code § 6106]

V. Money
a. Fees [MR & CRPC 1.5]:
i. Distinct from costs and expenses
ii. A lawyer may accept property as payment as long as the property interest is not the subject matter of the litigation 
1. Also subject to requirement re business tx with clients [MR & CRPC 1.8]
iii. Fees must be reasonable [MR 1.5]/ unconscionable or illegal [CRPC 1.5]
1. Factors re reasonableness/unconscionability… 
a. E.g., avoid charging ‘phantom hours’
2. Ex: A lawyer may not enter into an agreement where services will only be provided up to a certain amount when it is foreseeable that more services will probably be needed, unless the situation is adequately explained to the client
iv. Types: 
1. Hourly
2. Contingent  the fee is a percentage of recovery 
a. Requires a signed, written agreement [MR 1.5; Bus. & Prof. Code § 6147]
i. MR also requires a written statement upon remittance to the client
b. Limitations –no contingent fees for:
i. Representing a criminal 
ii. A family law matter where the fee is contingent upon securing a divorce or an amount of spousal or child support 
1. But not recovery of post-judgment balances
c. Reverse sliding fees 
i. Statutory examples =medical malpractice and claims between merchants (Bus. & Prof. Code §§ 6146, 6147.5)
3. Hybrid  a blend of a flat and contingency arrangement; may distribute risk more fairly 
4. Retainer  a fee that the client pays to ensure the lawyer’s availability during a specific period or matter, but not for specific legal services (‘true retainer fee’)
a. Must be agreed in writing after disclosure that non-refundable 
5. Flat  fixed amount that constitutes complete payment for the services performed
a. [MR] Recommends a written agreement
b. [Bus. & Prof. Code § 6148] Requires a signed, written agreement if it is reasonably foreseeable that the fee will be >$1,000
i. Otherwise not enforceable
ii. Includes true retainer agreements
6. Advance  fees paid in advance; a lawyer is obligated to return any unearned portion
7. Consultation
8. Statutory
v. A lawyer may not offer financial assistance to a client
1. [MR 1.8(e)] Applies in connection to litigation 
2. [CRPC 1.8.5] Applies to a client’s personal or business expenses
a. Exceptions: 
i. Advance the court costs and expenses of litigation 
1. Repayment may be contingent on the outcome of the matter
ii. Pay the costs for an indigent client
iii. Pay expenses to third persons from funds collected from the client, with the client’s consent [CRPC; no MR equivalent]
iv. Lend money to the client based on the client’s written promise to repay [CRPC (no MR equivalent)]
vi. Fee splitting
1. i.e., submit one fee to the client and divide the fee
2. Between lawyers in the same firm, permitted
3. Between lawyers in different firms, permitted only if: 
a. [MR 1.5(e)]…
i. The division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation 
ii. The client agrees in writing (following full disclosure)
iii. The total fee is reasonable
b. [CRPC 1.5.1]…
i. The lawyers enter a written agreement
ii. The client agrees in writing (following full disclosure)
iii. The total fee is not increased as a result of the fee division
4. With a nonlawyer…
a. A lawyer shall not share legal fees with a nonlawyer [MR & CRPC 5.4]
i. Exceptions: 
1. An agreement providing for payment over a reasonable period of time after the lawyer’s death to the lawyer’s estate or specified persons
2. Purchase of a law practice from an estate/representative 
3. A compensation or retirement plan in which nonlawyers are included
a. But may not be based on a percentage share of fees in a legal matter
4. Share court-awarded legal fees with a nonprofit organization that employed or recommended the lawyer 
5. In CA, pay a fee to a lawyer referral service 
b. A lawyer shall not form a partnership with a nonlawyer if the activities would consist of the practice of law 
c. A lawyer shall not practice in a corporation in a nonlawyer owns any interest, is a corporate director or officer, or has the right to direct the lawyer’s professional judgment 
b. Safekeeping property [MR & CRPC 1.15]:
i. Client trust accounts:
1. Large sums…
a. Should be kept in a separate, interest-bearing account with the interest belonging to the client
2. Small sums…
a. In CA, must be kept in the ‘Interest on Lawyer Trust Accounts’ (IOLTA) (Bus. & Prof. Code § 6210–12)
i. The interest funds legal service programs for under-represented people
ii. No co-mingling funds
1. Exception: 
a. Paying bank service charges on the client trust account
2. Disputed funds –shall not be kept separate, withdrawn from client trust account, until the dispute is finally resolved
a. But promptly distribute all undisputed funds 
iii. Preserve records for 5 years
iv. Fees that go into a client trust account:
1. Advance fees 
a. May be withdrawn by the lawyer only as fees are earned 
b. Exception –flat fees paid in advance for legal services (see below)
v. Fees that go into a lawyer’s operating accounts:
1. Fees for completed work
2. True retainer fees
3. Flat fees paid in advance for legal services (does not apply to costs/ expenses) 
a. Provided: 
i. ≤$1,000: 
1. The lawyer discloses to the client in writing that right for fees to be deposited in client trust account and withdrawn as earned and entitled to a refund of unearned amount 
ii. >$1,000: 
1. The disclosures are set forth in the signed, writing required
vi. Duties:
1. Promptly notify a client or third person or receipt of any funds 
2. Promptly deliver to a client or third person any funds that entitled to receive
3. Upon request, promptly render a full accounting of the funds


VI. Litigation Ethics
a. Meritorious claims requirement [MR & CRPC 3.1]
i. A lawyer shall not bring an action/assert a position without probable cause/without a basis in law and fact that is not frivolous
1. If a position is not warranted under existing law, must be supported by a good faith argument for an extension, modification, or reversal of existing law 
2. In CA, shall also not bring an action ‘for the purpose of harassing or maliciously injuring any person’ 
a. Duty to maintain only actions that appear legal or just (exception for criminal s); not advance a fact prejudicial to the reputation of a party or witness; not to begin or continue an action from any corrupt motive of passion or interest [Bus. & Prof. Code § 6068] (violation =basis for disbarment/suspension)
b. Threatening charges [CRPC 3.10 (no MR equivalent)]
i. A lawyer shall not threaten to pursue criminal, administrative or disciplinary charges to obtain advantage in a civil dispute
1. E.g., threaten criminal charges unless a party settles 
c. No undue delay [MR & CRPC 3.2]
i. A lawyer shall make reasonable efforts to expedite litigation consistent with the client’s interests 
d. Fairness to opposing party [MR & CRPC 3.4]
i. A lawyer shall not: 
1. Obstruct access to evidence
2. Falsify evidence
3. Knowingly disobey court rules
4. Make a frivolous discovery request or fail to make a diligent effort to comply with a discovery request
5. In trial, allude to an irrelevant or unsupported matter, or assert personal knowledge or opinion
6. Request a third person to not give relevant information to the other party, unless:
a. The person is the client,
b. The person is a relative, employee, or agent of the client, or 
c. The lawyer reasonably believes that the person’s interests will not be adversely affected by not giving such information 
7. In CA, also shall not: 
a. Pay a witness contingent upon the content of the witness’s testimony or the case’s outcome
i. But can pay:
1. Reasonably incurred expenses incurred by a witness while testifying
2. Reasonable compensation for loss of time
3. Reasonable fee for an expert witness
b. Cause a person to be unavailable as a witness
e. Contact with judges and jurors [MR & CRPC 3.5]
i. [MR] A lawyer shall not seek to influence a judge
ii. [MR] A lawyer shall not engage in conduct intended to disrupt a tribunal
iii. [CRPC] A lawyer shall not give anything of value to a judge 
1. Except as a lawful campaign contribution
iv. [CRPC] Before and during trial, a lawyer shall not communicate with prospective jurors or current jurors, or conduct an out-of-court investigation in a manner likely to influence a juror
1. A lawyer shall reveal improper conduct by jurors to the court
v. A lawyer shall only communicate with a judge as authorized:
1. In open court
2. With the consent of all other counsel
3. In the presence of all other counsel
4. In writing (with a copy furnished to other counsel)
5. In ex parte matters
vi. After trial, a lawyer may communicate with a juror, unless: 
1. The communication is prohibited by law or court order,
2. The juror has made known a desire not to communicate, or
3. The communication involves duress, harassment, embarrassment, etc.
f. Trial publicity [MR & CRPC 3.6]
i. A lawyer shall not make an extrajudicial statement that will be disseminated publicly and will have a substantial likelihood of materially prejudicing the proceeding (and for a π, heightening public condemnation of the accused) 
1. But the lawyer may state: 
a. The claim
b. Information in the public record
c. That an investigation is in progress
d. The scheduling or result of each step in litigation 
e. A request for assistance in obtaining evidence
f. A warning of danger regarding a person involved
g. And in criminal cases: 
i. The identity, residence, occupation and family status of the accused
ii. Information necessary to aid in apprehension of the accused
iii. The fact, time and place of arrest
1. Any information re charges should be followed with a statement explaining the presumption of innocence
iv. The identity of the investigating agencies and length of the investigation
2. The lawyer may also make a statement to protect a client form the substantial undue prejudicial effect of recent publicity 
g. Special responsibilities of a prosecutor [MR & CRPC 3.8]
i. A prosecutor shall: 
1. Refrain from prosecuting a charge that she knows is not supported by probable cause 
2. Make timely disclosure of all exculpatory evidence (to guilt or sentencing)
3. Promptly disclose to a court and the  when learn of new, credible, material evidence creating a reasonable likelihood that the  is innocent, and undertake further investigation 
a. If learn of clear and convincing evidence of the ’s innocence, then seek to remedy the conviction 
4. Make reasonable efforts to assure that a  has been give reasonable opportunity to obtain counsel
5. Not seek a waiver of important pretrial rights from an unrepresented 
6. Not subpoena a lawyer about past/present client unless genuine need 
h. Nonadjudicative proceedings [MR & CRPC 3.9]
i. If representing a client before a legislative body or administrative agency, lawyer shall disclose that his appearance is in a representative capacity 
1. In CA, except when the lawyer seeks information from the agency that is available to the public 

