Ethical Lawyering
Subject to discipline: for a lawyer, discipline can range from private or public censure for less serious offenses to suspension and permanent disbarment for the most serious offenses or a pattern of less serious offenses.
Informed consent: to obtain someone’s informed consent, the lawyer must communicate adequate information about the material risks of the proposed course of conduct, as well as reasonably available alternatives.

I. Regulation of Legal Profession—Most states base their rules of professional conduct on the ABA Model Rules, but the ABA has no direct regulatory authority over lawyers.
i. Admission to the Profession—a license is required before engaging in the practice of law.  Requirements:
A. Education—Most states require graduation from an ABA-accredited law school.  A few states require only a state accreditation, and California even makes provisions for students from unaccredited law schools.

B. Knowledge—A bar examination is administered in each state.  Many states permit a lawyer in good standing in the bar of another state to gain permanent admission without the need for a bar exam.  Some states require comity—i.e., both states allow reciprocal admissions.
C. Character—All states require that an applicant possess “good moral character.”  The elements of good moral character are vague, but there is general agreement that they include honesty, respect for the law, and respect for the rights of others.

D. Residency—In the past, many states imposed residency requirements, but, since 1985, the Supreme Court has repeatedly struck down such requirements.
Prohibited Behavior: An applicant for admission to the bar is prohibited from:
· Knowingly making false statements of material fact in connection with the application

· Failing to disclose a fact necessary to correct a misapprehension known by him to have arisen in the matter

· Failing to respond to a lawful demand by an admissions authority in connection with the application
ii. Regulation After Admission

NOTE: A lawyer does not have to be engaged in the practice of law to violate the Model Rules and be subject to professional discipline.
A. Misconduct committed by Others in Law Firm—In general, a lawyer is only subject to discipline for her own conduct; however, a lawyer who is practicing law as a partner in a partnership may have civil liability for the conduct of another lawyer-partner.
1. Misconduct ordered or ratified—lawyer is subject to discipline if she orders the misconduct of ratifies the misconduct with knowledge of the specific conduct.
2. Manager’s responsibility for firm’s preventative measures—EXAM NOTE—the obligations of a partner are tested frequently in the context of paralegals or other non-lawyers violating a Model Rule without the lawyer’s knowledge.  The outcome depends on whether the firm had procedures in place to prevent such violations.  If a question indicates that a subordinate engaged in misconduct without the lawyer’s knowledge, check to see if preventative measures, such as employee training, were taken.
3. Direct Supervisor’s responsibility for supervised person’s conduct—A lawyer with direct supervisory authority over a lawyer or non-lawyer employed by the firm must make reasonable efforts to ensure that the supervised person’s conduct conforms to the Model Rules.

· EXAM NOTE: Supervisory obligations are frequently tested in situations in which non-lawyers are not properly instructed of the need to maintain confidential communications.
4. Failure to remediate known misconduct—EXAM NOTE—This is a frequently tested area on the MPRE.  Often the issue will involve whether the supervisor could have prevented the misconduct.  If the supervisor could not have prevented the subordinate’s misconduct, then the subordinate’s misconduct is not attributed to the supervisor unless the supervisor learned of the action while it was still possible to take remedial action to mitigate the consequences of the misconduct.
5. Duties of subordinate lawyer—subordinate lawyer must still comply with the Model Rules.  Subordinate lawyer does not violate the Model Rules, though, where acting in accordance with the supervising lawyer’s reasonable resolution of an arguable question of professional duty.  Subordinate lawyer must still undertake her own analysis of the issue.

B. Misconduct Outside of the State of Jurisdiction—A lawyer is subject to discipline for misconduct in any jurisdiction in which the lawyer is admitted to practice, even if the misconduct occurred outside of that jurisdiction.  The lawyer may be subject to discipline in both the jurisdiction where admitted and the jurisdiction where the misconduct occurred. 
1. Choice of law—For conduct related to a proceeding pending before a tribunal, the lawyer is subject only to the rules of the jurisdiction in which the tribunal sits unless the rules of the tribunal provide otherwise.  For all other conduct, a lawyer is subject to the rules of the jurisdiction in which the conduct occurred.
· Basically, if the conduct is related to a specific case, the lawyer is subject only to the rules that apply where the case is being heard.  Conduct unrelated to a specific case is subject to the rules of the jurisdiction in which the conduct occurred.
2. Multiple Jurisdictions—if a lawyer’s conduct involves significant contacts with more than one jurisdiction, the lawyer is not subject to discipline so long as the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect will occur.
3. Sanctions for Misconduct—The Model Rules do not set forth particular sanctions for misconduct by a lawyer.  Sanctions can range from private or public censure for less serious offenses to suspension and permanent disbarment for the most serious offenses or a pattern of less serious offenses.
C. Peer Responsibility for Reporting Misconduct—a lawyer generally must report misconduct by another lawyer to the appropriate professional authority when the lawyer has actual knowledge of the misconduct.  This duty applies to every lawyer.
1. Substantial Matter—duty to report is limited to matters that raise a substantial question as to the lawyer’s honesty, trustworthiness, or professional fitness.

2. Confidentiality—duty to report does not allow disclosure of confidential materials.

3. Knowledge required—duty arises when lawyer has actual knowledge of the misconduct.  Actual knowledge may be inferred from the circumstances and includes learning of the misconduct from a reliable source when there is independent corroboration.

4. Judicial misconduct—if a judge commits a violation of the rules of judicial conduct, a lawyer must inform the appropriate authority.

5. Failure to Report—lawyer is subject to discipline for a failure to report.
6. Defamation—a privilege against defamation applies to the required reporting of another lawyer’s misconduct.

D. Unauthorized Practice of Law

1. Exceptions permitting temporary practice:

a. In association with a local lawyer—a lawyer may provide legal services in another jurisdiction on a temporary basis if the services are undertaken in association with a lawyer who is admitted to practice in that jurisdiction.

b. Pro hac vice (“for this turn only”)— An attorney who has been admitted in one state and who wants to represent a particular client in a court of another state may also petition that court to appear pro hac vice.

· There is no right to appear pro hac vice, each case requires a separate petition.

· In some jurisdictions, the attorney must enlist a local attorney as co-counsel
II. The Lawyer-Client Relationship
A. Acceptance or Rejection of Clients
1. Acceptance—In general, a lawyer is not under a duty to accept representation of any client
2. Exception for Court Appointments—a lawyer does have a duty to accept court appointments, so long as there is no good cause to decline.  Good cause to decline exists where: (1) the lawyer could not handle the matter competently, (2) the representation would result in an improper conflict of interest, or (3) acceptance would be unreasonably burdensome 
3. Undertaking Representation—The lawyer-client relationship begins when the client reasonably believes the relationship exists.  No formal writing or agreement is required.  No payment of a fee is necessary
· On the exam, look for casual conversations between a lawyer and a potential client.  If the facts indicate that the client reasonably believes the relationship exists, then it does.
4. Duty to Reject—a lawyer has a duty to reject representation when doing otherwise would violate a rule of ethics or law, or when the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client.
B. Scope, Objective, and Means of the Representation—in general, a lawyer must abide by a client’s decisions concerning the objectives of representation.  The lawyer generally controls the means by which those objectives are pursued and may take such actions as are impliedly authorized to carry out the representation, but the lawyer must reasonably consult with the client.
1. Decisions made by Lawyer

i. Procedural tactics—a lawyer generally has the authority to make strategic decisions to achieve the client’s goals.  Lawyer must reasonably consult and keep informed the client.  If a disagreement between the lawyer and the client cannot be resolved, the lawyer may withdraw or the client may fire her.
ii. Limiting client objectives—lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and if the client provides informed consent.  The terms of representation may exclude specific actions that the client thinks are too costly or that the lawyer regards as repugnant or imprudent.
2. Decisions made by Client

i. Scope of Representation—lawyer and client can negotiate the scope of representation, including the duration of the relationship (e.g., through the first appeal) or the subject matter of the representation (e.g., only the tax aspects of a real estate transaction)
· NOTE: a client has no constitutional right to compel his lawyer to assert issues if the lawyer decides not to press those issues as a matter of the lawyer’s professional judgment.
ii. Acceptance of Settlement—generally, a lawyer must communicate all bona fide offers of settlement to the client, and the ultimate decision as to whether to accept rests with the client.  An exception exists when the client has indicated in advance that a proposal will be acceptable or unacceptable.
· NOTE: a lawyer who agrees to a settlement without consent from her client is subject to discipline, but the opposing party may enforce the agreement if the lawyer acted with apparent authority.

iii. Taking Appeal—the decision of whether to appeal lies with the client.
iv. Criminal cases—in a criminal case, the client can decide (1) whether to testify, (2) whether to waive the right to a jury trial, and (3) whether to enter into a plea deal.
3. Client under disability
i. Protective action, including appointment of guardian—when the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial, or other harm unless action is taken, the lawyer may take reasonably necessary protective action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator, or guardian to act on behalf of the client.
ii. Revealing confidential information about disabled client—when taking protective action, including seeking the appointment of a guardian, the lawyer is impliedly authorized to reveal information about the client, even if the client directs otherwise, but only to the extent reasonably necessary to protect the client’s interests.  The lawyer should determine whether it is likely that the person or entity consulted with will act adversely to the client’s interests before discussing matters related to the client.
iii. Emergency legal assistance—in an emergency where the health, safety, or financial interest of a person with seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such person even if the person is unable to establish a lawyer-client relationship.
iv. Prohibition on Counseling Crimes or Fraud—if a lawyer advises or assists with a crime or fraud, the lawyer is subject to discipline in addition to criminal and civil liability. If the client’s course of action has already begun and is continuing, the lawyer is required to avoid assisting the client and must withdraw from representation.
v. Apparent authority—by retaining a lawyer, the client implies that the lawyer is authorized to act for the client in matters relating to the representation and reasonably appropriate under the circumstances. 
C. Withdrawal or Termination of Representation
1. Mandatory Withdrawal
i. The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another
ii. Resulting violation—a lawyer is require to withdraw if failure to do so would result in violating ethics rules or other law.  The lawyer is not obligated to withdraw simply because the client suggests a course of conduct that would result in a violation, but only if the client demands such conduct.
iii. Lawyer health—a lawyer is require to withdraw when her physical or mental condition materially impairs her ability to represent the client

iv. Discharge—generally, a client has an absolute right to discharge a lawyer at any time, with or without cause.  The lawyer is required to withdraw from representation upon being discharged, unless ordered by the court to continue representation.

a. Limitations on client’s ability to discharge lawyer: 

(1) Client with severely diminished capacity—client may lack the legal capacity to discharge the lawyer.

(2) Court-appointed lawyer—the client’s ability to discharge a court-appointed lawyer may be restricted by statute.

2. Permissive Withdrawal

i. No harm to client—generally, a lawyer can withdraw if doing so does not harm the client.

ii. When acceptable even with harm
· Client persists in course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent.

· Lawyer learns that lawyer’s previous services have been used by the client to perpetrate a crime or fraud.

· Client insists on a course of action that the lawyer finds repugnant or with which the lawyer has a fundamental disagreement.

· Client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services (e.g., paying the lawyer’s reasonable fees) and has been given reasonable warning that the lawyer will withdraw unless the obligation is met.

· Representation will result in an unreasonable financial burden on the lawyer

· Client has made representation unreasonably difficult for the lawyer

· Other good cause exists

3. Duties to client upon termination—lawyer must take steps to protect the client’s interests, such as giving reasonable notice, allowing time for employment of other counsel, surrendering property to which the client is entitled, and refunding any advance payment of fee or expense that has not been earned or incurred.
4. Fees upon termination—the lawyer is generally entitled to fees already earned but not yet paid.  If the lawyer is discharged for cause, the right to such fees may be forfeited.

· Fixed or hourly fees—lawyer can recover quantum meruit for the value of the services rendered.

· Contingency fees—courts are split as to how to allocate contingency fees.  Some allocate a reasonable value of services, others allow the agreed upon percentage even when another lawyer did the work, and still others deny any fee recovery

D. Fees and Expenses—a lawyer is prohibited from charging an unreasonable fee.

1. Contingency fees—Contingent fee arrangements must be in writing.

a. Contingent fee arrangement must be in writing, and must include:

i. The client’s signature

ii. Calculation methodology of the fee

iii. Details of the calculation for deductions of expenses, including whether such expenses are to be deducted before or after the contingency fee is calculated.

b. Contingency fees are prohibited:
· Criminal cases

· Domestic relations cases—a lawyer may not charge a fee contingent on obtaining a divorce or on the amount of support recovered.  HOWEVER, a contingency fee may be charged with respect to legal services related to recovering post-judgment balances due under support, alimony, or other financial orders.
2. Terms of Payment
a. Payment in advance v. retainer—a lawyer can ask for payment in advance so long as any portion that is ultimately unearned is returned to the client.  Unless the parties agree otherwise, the lawyer generally does not have to refund a retainer fee. 

b. Property as payment—property is an acceptable form of payment as long as it is not in the form of a proprietary interest in the cause of action or subject matter of the litigation.

c. No agreement to curtail services—a lawyer cannot enter into an agreement under which legal services are provided only up to a stated amount when it is foreseeable that more extensive services will likely be required, unless the situation is adequately explained to the client.  HOWEVER, it is proper to define the extent of services in light of the client’s ability to pay.

3. Reasonable expenses—a lawyer may seek reimbursement of reasonable costs, such as copying and telephone charges, either by charging a reasonable amount to which the client has agreed in advance or by charging an amount that reasonably reflects the cost incurred by the lawyer.

4. Fee Splitting

a. Lawyers from different firms—fee splitting among lawyers at different firms is permitted if all three of the following conditions are met:

i. The fee is in proportion to the services rendered by each lawyer or joint responsibility is assumed for the representation

ii. The client agrees in writing to the fee splitting arrangement
iii. The total fee charged must be reasonable (such that a client is not charged more just because additional lawyers are working on the case)

b. Referral fees—The Model Rules generally prohibit lawyers from giving anything of value to anyone for recommending the lawyer’s services.  A lawyer paying a fee to a referring lawyer in return for a referral violates this rule.  However, the referring lawyer is entitled to be reasonably compensated for any work he did prior to the referral, such as interviewing the client.
5. Modification of Fee Agreement—a fee agreement may be modified if such modifications are reasonable and the client agrees to the modification.

6. Communication with Client—a lawyer must communicate the basis or rate of lawyer’s fee before or within a reasonable time after the commencement of representation.

· In addition to the fee itself, the scope of the lawyer’s representation must be communicated to the client.

· Other than contingency fees, there is no requirement that fee and scope agreements be in writing.
III. Privilege & Confidentiality
The principle of lawyer-client confidentiality is given effect by related areas of law: (1) attorney-client privilege, (2) the work product doctrine, and (3) the ethical duty of confidentiality.  Attorney-client privilege and work-product doctrine apply in judicial and other legal proceedings in which a lawyer may be called as a witness or otherwise required to produce evidence with regard to a client.  The duty of lawyer-client confidentiality applies not only to matters communicated in confidence by a client but also to all information related to representation of the client, from any source.  

NOTE: A court cannot order the revelation of material subject to the attorney-client privilege, but may order the disclosure of information protected by the duty of confidentiality.
· EXAM NOTE: Be certain to understand the difference between the duty of confidentiality and the evidentiary attorney-client privilege.  Remember that only client-driven confidential communication is covered by the privilege.  The duty of confidentiality also covers third-party driven communication, lawyer observation, and all information related to the representation.
Attorney-Client Privilege—a confidential communication between a client and her lawyer is privileged.  The evidentiary attorney-client privilege covers the client’s communication to a lawyer whom the client reasonably believes represents the client, and only when the circumstances indicate a desire by the client for confidentiality.
Elements:
I. Confidential—the communication must be intended to be confidential.  A communication made in the presence of a third party generally is not privileged, but the presence of, or communication by or through, a representative of the client or the lawyer does not destroy the attorney-client privilege.

i. Waiver & Disclosure—a client may waive the privilege directly or by disclosure of the information.
a. Inadvertent disclosure—no waiver
b. Intentional disclosure—limitation on the scope of waiver: Intentional disclosure may waive privilege for undisclosed information if (1) the disclosed and undisclosed materials concern the same subject matter, and (2) fairness requires the disclosure of related information because a party has disclosed information in a selective, misleading, and unfair manner.
c. Federal v. state disclosure—if there is a conflict as to the effect of the disclosure, the federal court must apply the law that is most protective of the privilege.
II. Communication
III. Made for the purpose of seeking legal advice or representation (but the lawyer does not need to give advice or agree to the representation for the privilege to exist)

· NOTE: Attorney-client privilege does not protect disclosure of underlying facts—i.e., a client cannot refuse to reveal a fact within her knowledge merely because she told that fact to her lawyer.
Client holds privilege—the client holds the privilege, and is the only one who may waive it.  The lawyer, however, must assert the privilege on the client’s behalf to protect the client’s interests.
Indefinite Duration—unless waived, the attorney-client privilege continues indefinitely, even if the lawyer’s representation is terminated.  The privilege generally survives the client’s death.
Exceptions—the attorney-client privilege does not protect these confidential communications:

(1) Communications made to enable or aid in the commission of what the client knew or should have known was a crime or fraud.
(2) Communications relevant to a dispute between lawyer and client (e.g., malpractice allegation).

(3) Communications relevant to a dispute between parties who claim through the same deceased client

(4) Communications between former co-clients who are now adverse to each other.

Work Product Doctrine


Documents prepared by a lawyer for her own use in connection with a client’s case are protected under the “work product” doctrine, and are not subject to discovery unless the party seeking disclosure (1) demonstrates a substantial need for the information, and (2) cannot obtain the information by any other means without undue hardship. The mental impressions, conclusions, and trial tactics of a lawyer are always protected from discovery.

Professional Obligation of Confidentiality—a lawyer is prohibited from disclosing information relating to the representation of a client.

Protected information—the ethical duty of confidentiality applies not only to confidential communications, but also to all information relating to the representation, regardless of the source.  Information relating to representation may be acquired before, during, or after the representation and is confidential so long as it is not generally known.
· The prohibition also applies to disclosures that do not in themselves reveal protected information but could reasonably lead to the discovery of such information by a third person.  A lawyer’s use of a hypothetical to discuss issues relating to representation is permissible so long as there is no reasonable likelihood that the listener will be able to ascertain the identity of the client or the situation involved.
Prospective clients—a person who consults with a lawyer about the possibility of forming a lawyer-client relationship is a prospective client.  

A person who communicates information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the possibility of forming a lawyer-client relationship, is not a prospective client.  Moreover, a person who communicates with a lawyer for the purpose of disqualifying the lawyer is not a prospective client.

· Even if no attorney-client relationship is formed, a lawyer who has learned information from a prospective client is generally not permitted to use or reveal that information.
Former clients—unless the Model Rules provide otherwise, a lawyer is not permitted to reveal information relating to the representation.  The lawyer also cannot use such information to the disadvantage of the former client.  The former client can waive this requirement through informed consent, confirmed in writing.

Acting to preserve confidentiality—a lawyer must take reasonable steps to prevent inadvertent or unauthorized disclosure of confidential information.  Factors considered in determining the reasonableness of the lawyer’s efforts include:
i. The sensitivity of the information
ii. The likelihood of disclosure if additional safeguards are not employed

iii. The cost and difficulty of utilizing additional safeguards

iv. The extent to which the safeguards would adversely affect the lawyer’s ability to represent clients (e.g., by making certain software exceedingly difficult to use)
Exceptions to Confidentiality
1. Reasonably certain death or substantial bodily harm—a lawyer may reveal confidential information to the extent necessary to prevent reasonably certain death or substantial bodily injury.
i. “Reasonably certain”—substantial bodily harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm or death at a later date if the lawyer fails to take action necessary to eliminate the threat.
· This exception applies even if a third party, not the client, is the cause of the potential substantial bodily harm or death.

· NOTE: Lawyer has discretion—Model Rules allow disclosure in this circumstance, but do not require it.

2. Substantial financial harm to another based on client’s fraud or crime—a lawyer may reveal confidential information to the extent the lawyer reasonably believes it necessary to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another.
· Discretionary with lawyer

· This exception does not apply to a person who has committed a fraud or crime thereafter employs a lawyer for representation concerning that offense.

3. Securing legal advice about lawyer’s compliance with Model Rules—a lawyer may obtain confidential legal advice about the lawyer’s responsibility to comply with the Model Rules
4. Controversy between lawyer and client or arising from lawyer’s representation of client—a lawyer may reveal confidential information to the extent the lawyer reasonably believes it necessary to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client.

5. Compliance with other law or court order— a lawyer may reveal confidential information to the extent the lawyer reasonably believes it necessary to comply with other law or court order.
6. Detecting conflicts of interest—a lawyer may reveal confidential information to the extent the lawyer reasonably believes it necessary to detect and resolve conflicts of interest, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client.
IV. Conflicts of Interest
V. Competence, Legal Malpractice, & Other Liability

VI. Litigation and Other Forms of Advocacy

VII. Different Roles of Lawyer

VIII. Safekeeping Property of Clients and Others

IX. Communication about Legal Services

X. Judicial Ethics
