EMPLOYMENT DISCRIMINATION 
Defining Employee Status

· There must be an employer-employee relationship in order to get protection from discrimination laws 
· Definition of an employee: A person who provides services in exchange for payment 

· Generally, not employees: 

· Independent contractors: a person who renders service for a specified result, under the control of another as to the result, but not as to the means by which the result is to be accomplished 

· If there is a particular project to be completed, but no direction as to how to complete the project, then likely an independent contractor 

· Factors to consider: the agreement, whether getting paid a commission, control/supervision of work 

· Volunteers: those who work voluntarily without pay 

· Interns may be protected as employees, unless: 
· (1) Is similar to training which would be given in an educational environment
· Skills learned are applicable to multiple settings 

· (2) The internship is for the benefit of the intern

· Learning, getting school credit 

· (3) The intern does not displace regular employees but works under close supervision of another employee 
· Job shadowing is for the benefit of the intern (learning) 

· (4) The employer derives no immediate advantage from the activities of the intern

· The business is not dependent on intern’s work

· (5) The intern is not entitled to a job at the end of the internship (i.e., no promise of a job) 
· (6) The employer and the intern understand that the intern is not entitled to wages for time spent in the internship 

· If intern is getting paid, then protected as an employee 
· Different tests used to determine who qualifies as an employee as opposed to an independent contractor: 

1. Definition – how the relevant statute defines “employee” 
· Employer may be held liable under respondeat superior 

· Coming and going rule: employer liable for acts within the scope of employment 
· Note: employer may also be liable for direct torts – e.g., negligent hiring, supervision, or training 

2. Control Test – most important factor is CONTROL 
a. Right to control the manner and means of employee’s work 
b. Skill required 

· More skill required, more likely an independent contractor 

c. Who supplies the instrumentalities and tools

· If employer provides the tools, more likely an employee 

· If the worker brings own tools, more likely an independent contractor 

d. Location of the work 

· If at employer’s location, more likely an employee 

· If can work anywhere you want, more likely an independent contractor 

e. Duration of the relationship between the parties 

· The longer the duration, more likely an employee 

· E.g., employed for 10 years instead of 10 days 

f. Whether employer has the right to assign additional projects
g. Extent of employer’s discretion over when and how long to work 

· If employer gets to decide what the worker does with his time, more likely an employee 

· If more autonomy is given on how to do their job, more likely an independent contractor 

· E.g., plumber, specialized hair colorist 
h. Method of payment

· If hourly pay, more likely an employee 

· If flat pay to complete the job, more likely an independent contractor 

i. Employee’s role in hiring and paying assistants 
j. Whether the work is part of employer’s regular business 

· If what you are doing is part of the main business of the company, more likely an employee 

k. Whether employer is or is not in business 

· If in business (as opposed to being at home), more likely an employee 

l. Provision of employee benefits 
m. Employee’s tax treatment 

3. Economic Realities Test – looks to the economic realities of the working relationship 
· Employees are those who as a matter of economic reality are dependent upon the business to which they render service 

· Factors include: 

a. Nature and degree of employer’s control over manner in which work is performed 

b. Employee’s opportunity for profit or loss depending on managerial skill 

c. Employee’s investment in equipment or materials required or employment of workers 

d. Whether the service requires special skill 

e. Degree of permanency and duration of working relationship 

f. Extent to which service is an integral part of employer’s business 

· Laureitzen ( Migrant workers were employees b/c in reality, they were working under the farmer’s control: they depended on the defendant’s land, crops, agricultural expertise, equipment, and marketing skills even though they provided their own work gloves 
4. Entrepreneurial Opportunity Test – did the putative independent contractor have significant opportunity for gain or loss? 
· FedEx v. NLRB ( Drivers were independent contractors: Control test did not give a clear answer as to the status of the drivers, so court focused on whether the drivers had control over their own profit and loss (i.e., entrepreneurial opportunity) 
· Looked at: ability to operate multiple routes, could hire additional drivers/helpers, buy/sell routes without permission, parties’ intent expressed in the contract 
· Cost of operation – drivers owned the trucks 

· Can use the trucks after hours – just needed to take off logo 

· Can buy and sell routes without FedEx’s approval 

· Failure to take advantage of an opportunity is not important: whether they did it or not did not matter, as long as they were free to do it 
· If one has the ability to buy and sell, then they have the opportunity to control their own profit and loss 

· There is entrepreneurial opportunity, whether it was exercise or not, that makes these drivers independent contractors 

· RSMT ( Someone is an independent contractor when that person exercises entrepreneurial control over important business decisions including whether to hire and where to assign assistants, whether to purchase and where to deploy equipment, and whether and when to provide service to other customers 
5. ABC Test (California only) – workers are presumed to be employees unless they meet each prong of the ABC test 
a. The worker is free from control and direction of the hiring entity in connection with the performance of the work 

b. The worker performs work that is outside the usual course and scope of the hiring entity’s business 

c. The worker is customarily engaged in an independently established trade, occupation, or business of the same nature as the work performed 

Third Party Beneficiaries & Joint Employers

· Test for joint employers – control over essential terms and conditions of employment: 
a. Employer’s power to hire and fire employees 
b. Employer’s power to set work rules and assignments and to set employee’s conditions of employment: compensation, benefits, and work schedule 
c. Employer’s power to set the rate and method of payment 
d. Employer’s involvement in day-to-day employee supervision 

e. Employer’s actual control of employee records (e.g., payroll, insurance, taxes) 

· If employees are third party beneficiaries, no duty – so if an employer has the right to inspect, but it does not have the duty to, there can be no guaranteed beneficiary
· Turns on the employer’s control over and ability to supervise the day-to-day activities, and previous relationship with the employees 

· Lack of a prior relationship between the employees and Walmart precludes the application of unjust enrichment theory 

AT-WILL EMPLOYMENT
Employment Contracts: At-Will Employment
· Default presumption of at-will employment: either party may terminate the employment relationship at any time, with or without cause 

· If there is no contract guaranteeing employment for a specific amount of time and there is no illegal reason for terminating the employee, the employer can terminate for any reason or for no reason at all 

· Exceptions to employer’s right to fire employee at-will:  

· (1) Contract – express, oral, implied in fact, covenant of good faith and fair dealing 
· (2) If employer violates a statute – unlawful discrimination/retaliation 
· (3) If it violates public policy – exercising your legal rights (e.g., jury duty) 
· Tips for employers

· Be explicit, bold, and prominent in offer letter, personnel paperwork, promotion letter, performance reviews – put the word “at will” 
· Don’t use the term “permanent employment” 

· Use language like “full-time employee” or “temporary/part-time employee” 
· Distribute manuals to everyone 

· Don’t have such a small font that people can’t see 

Personnel Manuals/Employee Handbooks

· Generally, all jurisdictions have found employee handbooks to give rise to enforceable promise of job security 

· One employer puts rules in the employment manual, employer needs to abide by that: if employer has things in writing and the practice is different, courts will interpret against employer 

· Employee manual creates a contract: handbook is considered an offer and employee’s continued work is acceptance and creates a unilateral contract 

· Woolley v. Hoffmann-La Roche ( Employee manual had a termination clause that had a process and procedure for terminating employees. There was a step by step process that employer had to take for progressive discipline. The manual was distributed to all employees. P was then terminated without following the procedures outlined in the termination clause. P sued for breach of contract, arguing that the termination clause constituted a binding provision that prevented employer from termination without cause. 
· Court says to construe any ambiguity against the drafter, who is the employer, but there has to be some proof that the employer intended to be bound by the manual (show by pointing to the language of the manual – that it looks contractual) 

· Court remanded to allow employee to show that there was a contract and that employer undertook to comply with certain provisions prior to termination 

· Manual’s preparation and distribution is most persuasive proof that employee would believe it to be a binding contract concerning the terms of his employment 
· Tips for employers: 
· Make sure employees get the employee handbooks, read them, and sign that they understand what is written in the handbook before accepting the job 

· Add a disclaimer of any promise of job security (“This is not a contract”) 
· BUT employer’s disclaimer may be ineffective if the wording is ambiguous or if it has not been adequately communicated to the employee 

· Make it clear/bold or else it will be construed against employer 

· What if there’s a conflict between terms in the employee manual and in the employment contract?
· Look for provisions that say one overrides the other

· Usually, contract overrides the manual 

· Distribution of handbooks: what if employer doesn’t give an employee a copy of the employee manual? Is there a contract?

· Dissemination is not technically required ( if the employer makes the handbook available somehow to some employees, the court assumes dissemination to all 

· Unilateral modifications of employee manuals
· CA and Michigan approach 

· Do not need consideration: employer is not expected to negotiate with each employee 
· Only required to give reasonable notice to change employee handbook, so long as it doesn’t affect a vested right 
· Have a provision in the manual that is clear that the employer reserves the right to modify the manual at any time, and that it will be binding on all existing and future employees

· Illinois, Connecticut, and Wyoming approach

· Traditional notions of contract law apply ( A modification/revision must be supported by consideration or it will be unenforceable 
· Sufficient consideration may include bonuses, stock options, day off

WRONGFUL TERMINATION: K THEORIES OF RECOVERY 
Exceptions to the At-Will Rule
· Default rule ( unless otherwise stated, either party may terminate an employment relationship at will 
· BUT there is not a mutuality of obligation 

· Obligation is on the employer: employee can leave at any time, but employer cannot always terminate an employment contract at any time 

· Employer cannot terminate at will if: 
1. Agreement provides for (a) a definite term of employment, or (b) an indefinite term of employment and requires cause to terminate employment, or 
2. Promise by the employer to limit termination reasonably induces detrimental reliance, or 
3. Binding policy statement made by employer limits termination or employment, or 
4. Implied duty of good faith and fair dealing limits termination of employment, or 
5. Other established principles recognized in the law of contracts limits termination of employment 

Agreements for Definite or Indefinite Term

· Express contracts 
· Ohanian v. Avis Rent a Car System ( Employer promised Ohanian a lifetime of employment if he agreed to go work in the east coast office. Ohanian didn’t do so well in the east coast office, and he ends up getting fired. After employer fired him, it sent him a form stating that they had an at will relationship and that nothing stated before would constitute any agreement. Ohanian says he didn’t read that part of the form before signing it. Employer argued that (1) the oral agreement was barred by the statute of frauds b/c there was no way it could be performed within one year, and (2) the parol evidence rule precluded evidence of the oral agreement. 
· Statute of frauds precludes an oral contract if it is impossible for the contract to be fully performed within one year ( a writing required 
· Oral agreement was not barred by statute of fraud and parol evidence rule doesn’t apply 

· Statute of frauds defense does not work b/c it was possible Ohanian could be fired within one year 

· Jury found that the form did not constitute a contract, and if there is no written contract, then the parol evidence rule does not apply 

· Rooney v. Tyson ( Rooney and Tyson agreed that Rooney would be Tyson’s trainer for as long as he fought professionally. Tyson later fired Rooney. Issue was whether the oral contract was enforceable. 
· Statute of frauds would not have barred the action b/c Tyson’s professional career might have ended within a year 

· McInerney v. Charter Golf ( Writing required for enforcement of promise of “lifetime employment” – a lifetime employment contract is a permanent employment contract that anticipates a relationship longer than one year (SOF applies) 
· Implied-in-fact contracts: an implied in fact contract can rebut the presumption of at-will employment 
· Factors in finding an implied in fact contract: 
· Personnel policies or practices of employer 

· Employee’s longevity of service (i.e., length of employment) 
· Actions or communication by the employer reflecting assurances of continued employment 

· Practices of the industry 

· Foley v. Interactive Data ( Agreement did not state any limitation on the grounds for which employment could be terminated. Foley alleged that employer made repeated assurances of job security, there were written termination guidelines, he received good performance reviews, there was a one-year non-complete clause, and he kept receiving raises and bonuses, all of which he relied on in believing that he would not be terminated except for good cause. 
· The circumstances suggest that an implied-in-fact contract existed, meaning that employer could not fire Foley arbitrarily without reason. 

· 6 years and 9 months is sufficient to find existence of implied contract  

· Termination guidelines sufficient evidence 
· Agreement P signed is evidence that parties intended a continuing relationship with limitations on the employer b/c employee suffers some detriment and employer has been provided some benefit beyond P’s usual services 

· Courts don’t like to enforce its own business judgment 

· Guz v. Bechtel National ( Longevity, raises, and promotions alone cannot show an implied contract (there must be other evidence – an employer’s written policies can support an implied-in-fact contract claim). 

· Such a rule would discourage the retention and promotion of employees, and the implied covenant of good faith and fair dealing cannot create limitations on termination right that parties have not actually agreed on 

· Implied covenant of good faith and fair dealing: each party to an employment contract owes a duty of good faith and fair dealing, which includes an agreement not to hinder the other’s performance or to deprive the other of a benefit of the contract 

· Decision to terminate must be made in good faith 

· Can’t prevent accrual of benefits or retaliate against the employee for performing employee’s obligations (NO strategic firing) 

· If the termination serves to deprive the employee of an express right under the contract, that can be a breach of the duty of good faith and fair dealing 
· Fortune v. National Cash Register ( Fortune was an at-will employee. The contract provided that he would receive a salary plus bonuses for sales made based on the price of the product sold. 

· The termination of Fortune’s 25 years of employment the next day after the employer obtained a $5 million order was made in bad faith – it was motivated by a desire to pay Fortune as little of the bonus as it could 
What Constitutes Good Cause?

· Cotran v. Rollins ( Good cause is whether the employer acted with a fair and honest cause or reason, regulated by good faith (reasonable grounds, not actual grounds) 
· Ask: was the factual basis on which the employer concluded a dischargeable act had been committed reached honestly, after a reasonable investigation, and for reasons that are not arbitrary or pretextual?

· Good cause = reasoned conclusion supported by evidence gathered through an adequate investigation that includes notice of the claimed misconduct and a change for the employee to respond 

· Good cause exists if there is a reasonable business reason for discharge 

· Not good cause ( anything that is trivial, not related to the business goals 

DISCRIMINATION BASED ON STATUS 

Introduction 

· Discrimination is not per se illegal but it is illegal is based on an unlawful basis 

· Many state and federal laws prohibit unlawful discrimination based on a protected status for both employees and applicants 

· Discovery is usually about why the employer made the adverse employment decision 

· The key is to treat similarly situated people similarly 
· The ultimate burden of showing that he/she was discriminated against is on the employee 

· Three questions jurors want to know: 

· (1) Do you have a policy or practice with regard to the adverse employment action?

· (2) Was the police or practice applied to this employee?

· (3) Was the policy or practice applied across the board to other similarly situated employees?

· Best evidence: employment evaluations, have meeting/give a chance, document all counseling/records 
Applicable Statutes 

· Title VII of the 1964 Civil Rights Act 
· Prohibits public and private discrimination based on race, color, religion, sex (gender), and national origin (i.e., also applies to govt entities) 
· It is not an unlawful employment practice to discriminate based on religion, sex, or national origin if the religion, sex, or national origin is a bona fide occupational qualification 
· E.g., religious organizations can discriminate based on religion 
· Ministerial exception: If you are a minister or member of the clergy, the church can discriminate against you on any basis 
· Age is not protected under Title VII 
· Applies to employers with 15 or more employees 
· Applies to US citizens employed in foreign countries 
· Does NOT apply to aliens employed by US companies outside the United States 
· Applies to everyone working within the US, whether they are a citizen or not 
· Does not require employer to give preferential treatment to a member of a protected class 
· Establishes the EEOC
· Aggrieved individuals have to bring the matter to the EEOC. The EEOC then investigates. 
· If it determines that there is good cause, then it may try to mediate the problem. 
· Often times, the EEOC will provide a right to sue letter allowing for private action. The EEOC may take the matter to court itself and file a lawsuit against the employer 
· Available relief: 
· Make-whole relief (includes backpay for wages lost and reinstatement) 
· Front pay: how much I would have received had I stayed at the company (but must be a reasonable time period for the time of front pay) 
· Compensatory damages for future pecuniary losses, emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment of life, and other nonpecuniary losses 
· There is a cap on damages depending on the number of employees employer has 
· Punitive damages for intentional discrimination 
· There is a cap on damages depending on the number of employees employer has 
· Employee MUST mitigate damages ( employee forfeits rights to backpay if employee refuses to mitigate damages 

· E.g., refuses a job substantially equivalent to the one he was denied 
· To establish a violation of Title VII, must show either disparate treatment or disparate impact 

· Age Discrimination in Employment Act (ADEA) 
· Applies to employers with 20 or more employees 

· Applies to employees who are over 40-years-old 

· The fact that the person hired is also over 40 does not mean an employee over 40 cannot bring an ADEA claim (will just be harder to prove) 

· Americans with Disabilities Act (ADA) 

· Employee Retirement Income Security Act (ERISA) 

· Fair Pay Act (CA) 

· Other protected bases include pregnancy, sexual orientation, and veteran’s status 

· Sexual orientation protected in CA but not yet in federal law 
DISPARATE TREATMENT 
~Treating two similarly situated people differently~

Individual Disparate Treatment 

· McDonnell Douglas burden-shifting test: To prove disparate treatment. . . 

1. Employee has burden to establish a prima facie case of discrimination. Must show: 
a) That he belonged to a protected class 
b) That he applied for and was qualified for a job for which employer was seeking applicants 
c) That despite his qualifications, he was rejected, and 
d) After rejection, the position remained open and employer continued to seek applicants of the same qualification 
· The prima facie case raises a presumption that discrimination occurred: we assume that these acts, if otherwise unexplained, are the result of impermissible factors 

2. Burden then shifts to employer to articulate a legitimate nondiscriminatory reason for the employment decision 
· The employer does NOT have to show that the person hired was more qualified than the plaintiff (employer retains discretion to choose among equally qualified candidates) 
· If employer says nothing, issue will still go to the jury to decide (will probably find for P) 

3. After the employer gives a legitimate nondiscriminatory reason, then burden shifts back to employee to show that the reason was pretext  
· Pretext ( “unworthy of credence” (i.e., not the real reason) 
· Can prove pretext directly by showing that a discriminatory reason more likely motivated the employer or indirectly by showing that the employer’s proffered reason is unworthy of credence 

· Relevant to show pretext: 

· Facts as to plaintiff’s treatment during prior employment 

· General policy and practices regarding minority employment 

· Statistics 

· A showing of pretext does not necessarily mean that the plaintiff will the case (Reeves) 
· Even if employee says the reason is pretext, it still goes to the jury to decide 
· McDonnell Douglas v. Green ( Green was laid off from his job b/c of job cuts, but he believed his firing was racially motivated. He lead a protest against McDonnell Douglas and blocked the gates at the company. Afterward, he reapplied for a job and was denied the position. He sued under Title VII for discrimination in failing to hire him and for retaliation. 
· Green didn’t have any direct evidence of discrimination, so the court adopted the burden-shifting test: if there is no direct evidence of discrimination, the plaintiff must go through the burden-shifting test to establish discrimination 

· To prove pretext, Green would just need to show that McDonnell Douglas hired someone else who was not involved in the protest 

· Ultimate burden of proof remains with the employee 

· Burdine ( P shows that she is a member of a protected class (a woman), that she is qualified for the job, that she didn’t get hired for the position, and that the company left the position open. Company claimed the legitimate nondiscriminatory reason was that “she doesn’t work well with others.” 
· Defendant only has the burden of production, not the burden of persuasion 

· D only needs to give a reason for the adverse employment decision 

· Does not need to prove that this was the actual reason 

· D does not have to show that the other person was more qualified
· Same decisionmaker evidence – when the same person both hired and fired plaintiff 
· Example ( I hired Green, then I fired Green a year later. Green is claiming discrimination. 

· This would help the employer’s case – employer can say that he didn’t discriminate since he hired Green in the first place

· However, employer should probably still have some reason for why he fired Green. 

· BUT legally, employer should be ok if Green is an at-will employee 
· In a mixed-motive case, plaintiff is only required to show that the impermissible reason was a motivating factor in the employment decision, not the but for cause 

· Instructs the jury to find in favor of P if it finds that a protected characteristic was a motivating factor in the employment decision, even if it also finds that the employer was also motivated by other lawful considerations 

· When an adverse employment decision was based on both lawful and unlawful considerations

· Employer could avoid liability in a mixed-motive case if it could show that it would have made the same decision even absent the unlawful reason. BUT if the unlawful reason is a factor, employer is still liable 
· Direct evidence of discrimination is not required to obtain a mixed-motive instruction 

· Desert Palace v. Costa ( Costa claims sex discrimination – that she was fired b/c she was a woman. At trial, she offers evidence that she was treated less favorably than male employees and that employees made gender slurs against her. Desert Palace claims that she was fired b/c she kept getting into fights at work.
· P must prove unlawful discrimination by a preponderance of the evidence, and circumstantial evidence may be used to show intentional discrimination 
· What kind of relief is available to plaintiff?

· P still wins the case but can only get an injunction and attorneys’ fees 

· No compensatory or punitive damages available 

· After-acquired evidence: when an employee is unlawfully discharged b/c of discrimination and employer later discovers wrongdoing 
· McKennon ( Employee was fired and filed a claim under the ADEA. Three months into trial, employer found out that she had embezzled from the company. Court found that the company did discriminate against her, but now the company is claiming that they found out she had been embezzling from them, so they had a good reason for firing her. 
· Employee is entitled to backpay from the date of the unlawful discharge to the date the company found out about the embezzlement (the date the new info was discovered) 

· Up until that point, employer is still liable for discrimination
· Reinstatement and front pay are not appropriate remedies here 

· Employer could not have been motivated by knowledge it didn’t have at the time and it cannot now claim that the employee was fired for the nondiscriminatory reason 

· Under what circumstances is the discriminatory animus of a supervisor imputed to the employer where the supervisor’s discriminatory animus had an influence on the employment decision?

· Cat’s Paw Doctrine ( Even though the ultimate decisionmakers do not know about the employee’s protected status, the employer is not insulated from liability for decisions that it makes in reliance on discriminatory conduct by supervisors 
· Employer cannot just take what supervisors tell them at face value, MUST investigate 

· Staub v. Proctor Hospital ( If the employer conducts an independent investigation into the employee unrelated to the supervisor’s original biased action, and they still take adverse action, the employer will not be liable 
Systemic Disparate Treatment 

· Elements of a systemic disparate treatment claim. . . 
· Plaintiff has to prove by a preponderance of the evidence that discrimination was the company’s standard operating procedure (that this was the company’s regular practice, it was not accidental) 

· Statistics may be enough to make a prima facie showing of discrimination
· Show that there is a big pool of qualified people, yet actual hiring is small 
· Must ask what the right statistical area is ( was there a qualified group of workers in the area? 

· Example: 20% of the workforce in LA city was minorities who are qualified for a particular type of job and 0.04% of the workers actually employed in the workforce are minorities 

· Hazelwood ( Less than 2% of Hazelwood’s teachers were black. The school argued that they should look at the percentage of teachers vs. students to determine whether there was discrimination (only 2% of students were black). 

· The proper statistical analysis is who is being hired as a teacher and from what pool the school is hiring from – compare the number of black teachers at Hazelwood to the number of black teachers at surrounding school districts 

· Depending on what area they looked at, the percentage of qualified black teachers in nearby school districts was either 15% or 5.4%. Either way, the school had a problem b/c they had less than 2% black teachers at their school. 
· When special qualifications are required for particular jobs, comparisons should be to those individuals who possess the necessary qualifications, not the general public 

· Seniority is almost always a legitimate reason to let someone go, unless it perpetuates a discriminatory scheme 

· If there is systemic discrimination at a company, who gets the relief?

· The person discriminated against 

· The person who was going to apply but didn’t apply because he was dissuaded from applying because of the company’s known discrimination 
DISPARATE IMPACT 

~A facially neutral standard that disproportionately impacts a protected class~
Proving Disparate Impact 
· To provide disparate impact. . . 

1. Employee has burden to establish a prima facie case: that a facially neutral rule has a  disproportionate impact on members of the protected class 

· Demonstrated through statistical evidence that establishes a disparity linked to the challenged practice or policy 

· Discriminatory purpose is NOT required, and good intent does NOT matter 
· Court looks at the consequences of the employment practice, not simply employer’s motivation 
2. Burden shifts to employer to show that there is a business necessity for the rule  

· Must demonstrate a relationship between the requirement and successful performance on the job
· Job-related ability tests that measure skills required by a particular job are allowed, but general intelligence tests that have no relation to specific job requirements are not 

· Griggs v. Dukes ( Employer had a high school diploma requirement and two aptitude tests that measured general intelligence that employees had to pass before they would get hired. Employer argued the tests were facially neutral and implemented b/c of a business necessity. Issue was whether the two tests had a disparate impact on black employees.
· There was no business necessity b/c the tests had no relation to actual job-performance ability – employees who did not take the tests continued to perform satisfactorily 
· Takeaway ( Do not implement a test before you validate the test 

· Must validate tests: must show that the test was not an arbitrary or unnecessary barrier to equal employment opportunity but measured relevant skills that were actually job-related
· Make sure the people validating the tests are good, experts, know the job requirements, know the industry, and know what they are doing 

· Validated test ( If I can show a direct correlation between success on the test and success on the job, then I have shown business necessity 

· A test is “valid” if it can predict successful job performance 

· The test is considered to have sufficient predictive power despite its adverse impact on minorities is there is a less than 5% probability that the results are due to chance 
· Albemarle v. Moody ( Two tests were used for hiring: one tested nonverbal intelligence and the other tested verbal aptitude. Albemarle validated the tests for job-relatedness during the trial. Many whites didn’t pass the tests but were still able to keep their jobs. Few black employees passed the tests. Issue was whether the tests were related to the job. 
· D did not show job-relatedness of the tests and did not show that it met the EEOC guidelines for testing performance – courts give great deference to the EEOC guidelines and ask whether the tests meet the guidelines 

· (1) Test did not take into account the different types of jobs and the skills required by different positions

· (2) Test measured qualifications of employees in higher-ranking positions, which was not proper measure for measuring minimal qualifications of employees in lower-ranking positions 
· (3) Test relied on subjective rankings by supervisors
· Washington v. Davis ( Police department required police recruits to pass a test before being accepted to enter a training program. 

· A test based on successful performance in a training program, as opposed to performance on the actual job, is consistent with Title VII, as long as the training program prepares you for the job 
· Bottom line defense: can an employer avoid disparate impact liability by selecting additional employees from the affected protected class to reach a non-discriminatory bottom line? No! 
· Connecticut v. Teal ( State required candidates to pass a written exam in order to get promotions. 54% of black candidates passed the test, and 68% of white candidates passed the test. The state saw that there was a big disparity in blacks and whites who passed the exam, so they took a higher percentage of blacks who passed and promoted them than whites who passed. The state was discriminating to the benefit of blacks. Four black employees who failed the test sued, arguing that the test was not reflective of their job performance. 
· There is no bottom line defense for employer practices designed to compensate for a discriminatory barrier by promoting a higher number of minorities: the question is whether the test was validated
· The EEOC applies the Four-Fifths Rule to these tests

· If a minority group’s selection rate is less than 80% of the selection rate for the group with the highest pass rate, that is evidence of disparate impact 
3. Burden shifts back to employee to show that there was a less discriminatory alternative available (this shows pretext) 
· Must show that other alternatives without a similar discriminatory effect would also serve the employer’s legitimate interest

· Dothard v. Rawlinson ( An Alabama statute required that state correctional facility employees have a minimum weight of 120 pounds and minimum height of 5’2”. P alleged that the requirements operated to disproportionately exclude women for employment in correctional facilities. Employer argued that the requirements had a business necessity b/c they wanted someone who had physical strength and the appearance of strength. 
· There was a less discriminatory alternative that satisfies their business necessity: if they wanted strength, they could have tested for strength 
· Arrest records and convictions: black box test on employment applications that asks whether you have ever been arrested or convicted of an act of dishonesty 
· Argument is that arrest records have a disparate impact b/c colored people get arrested on average more than whites 

· Many states allow the employer to ask whether applicants have been convicted one they are about the make the employment decision, but NOT during the early stages of the employment decision 

· When an employer uses subjective or discretionary criteria, rather than standardized practices, to make employment decisions, a plaintiff can still bring a disparate impact claim 

· Watson v. Ford Worth Bank ( Every time Watson, a black employee, applied for a promotion to become supervisor, a white person was chosen for the promotion over her. Promotion selection was based on the subjective judgment of supervisors, and no formal criteria was used. Ford showed that each time she was considered for the promotion, there were non-discriminatory reasons for choosing other candidates over her. 

· Cannot take a facially neutral practice and couple it with a discretionary interview b/c that would do away with a disparate impact case and court does not want the employer to escape liability 
· Bona Fide Occupational Qualification (BFOQ) Defense: an employer may discriminate on the basis religion, sex, or national origin, when it is reasonably necessary to the normal operation of that particular business or enterprise 

· Does NOT apply to race or ethnicity 

· Exception = BFOQ based on race for actors 
Disparate Treatment & Disparate Impact 
· Does an employer engage in disparate treatment under Title VII by discarding a selection practice because it produces a disparate impact on a protected class?

· Strong Basis in Evidence Standard: The employer has to demonstrate a strong basis in evidence that had it not taken the action, it would have been liable under a disparate impact analysis 
· Employer must show a strong basis in evidence that the test was not job related or a necessary business practice, or that a less discriminatory alternative existed 
· Ricci v. DeStefano (know very well for exam!) ( Firefighters had to take a written exam before they could be promoted to lieutenant or captain. The city put together the test by hiring an outside firm and going to existing black captains and lieutenants and asking them what appropriate questions would be for the exam. It worked really hard to make sure it had a test that had a direct correlation to having success as a lieutenant or captain. The pass rate for white candidates was much higher than it was for black and Hispanic candidates. Based on the exam results, no blacks would be promoted. White and Hispanic candidates sued the city for being denied promotions (they passed the exams, but the city threw out the exams). 
· The city faced two lawsuits: 

· (1) If it used the test scores, it would be sued by the minorities denied promotions b/c they didn’t pass on a disparate impact claim 

· (2) If it did not used the test scores, it would be sued by those who would have been promoted if it had used the tests on a disparate treatment claim 

· Court rejects the city’s argument b/c it lacked this strong basis in evidence 

· The fact that no blacks passed the exam was not a strong enough basis in evidence for the city to conclude it would have been liable under a disparate impact claim 
RETALIATION 

Retaliation for the Assertion of Employee Rights
· Virtually every federal and most state employment laws contain some form of antiretaliation provision 

· Two antiretaliation provisions under Title VII – § 704
· (1) The Participation Clause 

· Prohibits discrimination against an employee or applicant because he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing 

· Many lower courts have declined to extend the participation clause to investigations conducted before an EEOC charge is filed 

· BUT courts are now saying that if you participate in an investigation that the company initiates before an EEOC charge is filed, then you are protected 
· (2) The Opposition Clause 

· Prohibits discrimination against an employee or applicant because he has opposed any practice made an unlawful employment practice 

· The retaliatory action does NOT have to be work-place related: not limited to employer conduct related to the terms and conditions of employment 
· To constitute actionable retaliation under Title VII, P must show that a reasonable employee would have found the challenged action materially adverse ( that the retaliatory action would have dissuaded a reasonable employee from making or supporting a charge of discrimination (reasonable person standard) 

· Ask: If you knew that this was going to happen to you, would you have not complained in the first place?

· The adverse action must be material, not trivial 

· Burlington North v. White ( Many reasonable employees wound find a month without a paycheck to be a hardship 
· Examples: filing false criminal charges, making death threats (not workplace related) 
· Example: the fact that co-workers don’t ask you to lunch or shun you when you walk into the room is not actionable BUT if a supervisor tells your co-workers not to talk to you, then that is probably actionable 

· Retaliation claims under Title VII must meet the but for causation standard, not “a motivating factor” standard 
· Employee must prove that he was retaliated against because he opposed a claim of discrimination or he participated in a proceeding against discrimination 
· Prove by showing proximity in time 

· What if you have a mixed-motives case? 

· If but for causation is required, and there are two reasons for the adverse action, then retaliation cannot be the but for cause 

· Must prove that but for the employer’s retaliation, employee wouldn’t have been fired 
· University of Texas Southwestern Medical v. Nassar ( Nassar believed one of his supervisors, Dr. Levine, was biased against him b/c of his ethnicity and religion (She was a Jew and he was Arab). He didn’t want to teach b/c if he taught, that meant that she would be his supervisor, so he just wanted to work at the hospital where she wouldn’t be his supervisor. The hospital generally did not allow that b/c it was a teaching hospital where all the doctors had to teach. 
· Mixed-motive case: Nassar argued his discharge was retaliation b/c of what he said to Dr. Levine. The university said they fired him b/c he no longer wanted to teach, which was a requirement. 
· The 1991 amendments to Title VII make it clear that the antidiscrimination provisions only require P to show that the discrimination was a motivating factor in a mixed motive case 
· Congress did not include that same language in the retaliation provision of Title VII, so retaliation claims have to be the but for cause 

· Dissent: Retaliation for complaining about discrimination should not be separate b/c juries will be very confused if the discrimination claims only require a motivating factor standard but the retaliation claims require but for causation 
· Former employees are also protected – e.g., retaliation through a negative letter of reference b/c you participated in a discrimination claim brought by your co-worker 
· Fair Labor Standards Act’s antiretaliation provision says an employee cannot be retaliated against for filing a claim 
· “File” includes both written and oral complaints for purposes of the FLSA 

· Even if a formal charge is not filed, some courts allow retaliation claims and some courts don’t (not a problem in CA) 

· Reasonable, good faith belief required ( Retaliation claim available as long as an employee opposes what they believe to be discriminatory activity in good faith and the employer takes adverse action, even if the underlying practice is found to be lawful (erroneous, good faith belief ok) 
· Baseless or false accusations: can an employer discipline an employee for baseless/false accusations? 

· As long as the employee brings the claim in good faith, even if it happens to be lawful conduct, the employer cannot retaliate against the employee for making the accusation  
· What qualifies as opposition? 
· The employee does NOT need to initiate a complaint

· When an employee communicates to her employer a belief that the employer has engaged in a form of employment discrimination, the communication virtually always constitutes the employee’s opposition to the unlawful activity 

· Being silent or answering in the affirmative constitutes opposition 

· Crawford v. Metropolitan ( Employer was investigating a charge of sexual harassment. Crawford did not bring the claim but was instead brought in to answer questions by the company. No formal EEOC charge was filed: she was participating in an internal investigation by the company. Employer fired her for alleged embezzlement. 
· An opposition may range from affirmatively initiating action or responding to an inquiry by answering questions 

· D’s argument ( if a retaliation charge is so easy to bring when things go wrong for employees, then the employers won’t ask questions in connection with a proceeding that the employee can claim retaliation for 

· Crawford’s description of Hugh’s behavior qualified as resistant or antagonistic to the sexual harassment claim 
· Employee can bring an action if he is asked to participate in an internal investigation and there is no EEOC charge filed yet 

· Not limited to investigations conducted in response to a charge brought by the EEOC 

· If you are fired, you have a retaliation claim 

· Hypo ( Employer wants all his employees to sign an arbitration agreement. As consideration, employer will give employees 25 stock options to sign the arbitration agreement. If an employee does not want to sign the agreement, and the employer fires that employee, does the employee have a retaliation claim? 

· No retaliation claim b/c this is not discrimination based on a protected class 
· Retaliatory actions against third parties: firing a close family member will almost always meet the standard whereas a mere acquaintance will not 
· Thompson v. North American ( Thompson’s fiancé filed a sex discrimination charge with the EEOC against North American, and North American fired Thompson. 

· Thompson could bring suit: A reasonable employee might be dissuaded from engaging in the protected activity if she knew that her fiancé would be fired 

· Limitations to an employee’s opposition of discriminatory practices where employee’s conduct goes beyond the protection of Title VII:

· (1) Conduct aimed at achieving purely ulterior objectives 

· (2) Conduct aimed at achieving proper objectives through improper means 

· Are the means chosen to achieve the end excessive? Did the employee go too far?

· Hochstadt ( Employee’s conduct interfered with research and upset other scientists. She circulated rumors that the organization was losing its federal funding. She secretly brought in a reporter to examine her findings. 

· Balancing test between the employee’s right to gather information and the employer’s right to run its business 

· An employee’s conduct in gathering information to support a charge of discrimination may be so excessive that the employee loses protection 

· Employee’s conduct went way beyond proper means: her conduct was so disruptive to the mission and goals of the organization as to be beyond the protection of Title VII, even though her conduct was designed to oppose discriminatory practices

· Employer was justified in choosing to fire her 
· Self-help: does not create a general right to walk off the job whenever there is a safety hazard 

· Where the employee is ordered to work in conditions that (1) the employee reasonably believes poses an imminent risk of death or serious bodily injury and (2) the employee has reason to believe there is not enough time or opportunity to seek redress from the employer or to apprise OHSA of the danger, then the employee can refuse to expose himself to the dangerous condition without fear of retaliation 
· If you are worried that you could really get hurt doing something and there is no time to rectify it, then you cannot be retaliated against for not doing that job 
· Why? Because the employee has no other reasonable alternative 

· Hypo ( What if OSHA inspectors come, inspect, and say everything is ok, but the employee still refuses to work and gets fired. Does the employee have a claim? 
· No b/c OSHA inspected the conditions 
· But employee could maybe have a claim if he can show that the inspector didn’t do a good job and it was still a dangerous condition 

· Implied antiretaliation provisions – to recognize an implied right of action in a federal statute: 
· (1) Is the plaintiff in the class of people for whose special benefit the statute was enacted?
· Does the statute create a federal right in favor of the plaintiff?

· (2) Is there any indication of legislative intent, explicit or implicit, either to create such a remedy or to deny such a remedy? – courts focus on this factor 
· (3) Is it consistent with the underlying purpose of the legislative scheme to imply such a remedy?

· (4) Is the cause of action one traditionally relegated to state law, so that it would be inappropriate to infer a cause of action based solely on federal law?

· Is this something where you generally wouldn’t have a federal law?

AFFIRMATIVE ACTION 

Introduction 

· Definition ( Actions appropriate to overcome the effects of past or present practices, policies, or other barriers to equal employment opportunities 

· The evidentiary weight that aggregate employment statistics carry in both disparate treatment and disparate impact cases can compel an employer wishing to avoid difficult litigation to hire and promote with an eye to avoiding underrepresentation of members of protected classes in their workforces 

· The question: Is status-blind employment decision-making sufficient to eliminate underrepresentation of members of protected classes in the workforce?

· Does the law require preferential consideration? Is the protected classification all that should be considered?

· Benefits of affirmative action programs: make up for past discrimination, assists in overcoming poor education, poverty, etc. (factors that create an unlevel playing field) 

· Detriments of affirmative action plans: stigma, failure to those not qualified 

· Must ask two questions: 
· (1) Is the affirmative action voluntary or involuntary (mandated by statute or judicial decree) 

· (2) Is the employer a private or public entity? 

· If employer is compelled by law to engage in affirmative action, OR where a govt employer engages in affirmative action (whether voluntary or involuntary) ( constitutional question under equal protection 
· The voluntary use of affirmative action by either a private OR public employer ( Title VII 

· Where a govt employer engages in affirmative action (either voluntary or involuntary) that conduct must be examined under both the Constitution and Title VII 
Judicially Imposed Affirmative Action 

· In most cases, the court only needs to require the employer or union to cease engaging in discriminatory practices, and award make-whole relief to the individualized victimized by such practices, but in some cases, it may be necessary to require the employer or union to take affirmative steps to end discrimination effectively to enforce Title VII 
· A court is permitted to order affirmative action that is race-conscious in nature where it is necessary to require the employer or union to take affirmative steps to end longstanding or egregious discrimination and to effectively enforce Title VII, provided that the affirmative action plan:
· (1) Does not require the employer to admit those whom they would not have otherwise admitted (those who were not qualified even in the absence of discrimination) 

· (2) Is a flexible goal
· Flexible application of membership goals gives an indication that it is not being used simply to achieve and maintain racial balance, but as a benchmark against which the court could gauge defendant’s efforts to remedy past discrimination 

· A benchmark against which you measure how many people you think should be working at the company based on the percentage of qualified minorities in the workforce 

· It is not designed to maintain racial balance but to eliminate a manifest racial imbalance 
· (3) Is temporary in nature and narrowly tailored to achieve that goal 
· (4) Does not unnecessarily trammel the interests of existing employees who are not members of the protected class 
· Does not require anyone to be laid off in order to make room for minority employees and does not discriminate against existing employees

· Does NOT mean that employers are not allowed to try to recruit minorities to come into the program (employers can hire more minorities) 
· If all the above factors are met, courts can require the employer to hire and admit qualified minorities roughly in proportion to the number of qualified minorities in the workforce
· Only where there is such egregious discrimination is it ok to try to have a program where employers are trying to increase the minority membership at their company 

· There is a compelling govt interest in remedying egregious past discrimination sufficient to justify the imposition of a racially-classified remedy 

· Statistics are being used to show that you have a certain number of qualified minorities in the workforce and that you have a much smaller percentage of minorities who are in fact hired in your union or your company 
Voluntary Affirmative Action: Constitutional Standard 

· Any use of race or sex as a basis for decision-making by the govt 

· Race and sex-based distinctions by the govt are not subject to the same level of scrutiny 

· To survive strict scrutiny, the affirmative action plan must be narrowly tailored to achieve a compelling govt interest 
· It is ok for the govt to remedy the present effects of specific past discrimination, but not general discrimination in society: the govt must have a strong basis in evidence that remedial action is necessary (must identify its own prior involvement in discrimination) 
· Wygant v. Jackson Board of Education ( The board tried to protect minority employees from being laid off, so it laid off white employees. The white employees brought suit, alleging a violation of the equal protection clause. 
· In order for the govt to justify having an affirmative action plan, it has to show that it discriminated in the past 
· Did not pass strict scrutiny b/c it was not narrowly tailored (no showing of past discrimination), and it trammeled on the rights of the white employees
· It is ok for the govt to use race-conscious goals to hire people but not to fire people b/c that unnecessarily trammels on employees’ rights 
· Other less intrusive means of accomplishing similar purposes were available (could have adopted hiring goals) 
· In determining whether the use of race is “narrowly tailored,” the court considers: 
· (1) The extent to which race-neutral means had been considered to accomplish the remedial objective: consideration of workable, race-neutral alternatives 
· (2) The flexibility of the consideration of race (i.e., distinguishing between an unlawful rigid numerical quota and a potentially lawful flexible goal) 

· (3) The duration of the preference: once the goal is met, affirmative action plan is no longer necessary
· Cleveland Firefighter’s ( Consent decree was no longer necessary to advance the goals of the decree b/c the City of Cleveland had substantially complied with all the terms, so the race-based provisions were no longer needed to address past discrimination 

· To continue to enforce the decree was unconstitutional b/c it was not solving any problem of discrimination since the city had already solved that problem 

· (4) The degree of the preference’s adverse impact on other classes: cannot unnecessarily trammel the interests of other employees 

· Quotas (not allowed) vs. goals (allowed) 
· Quotas = programs where a certain fixed number of opportunities are reserved for certain minority groups 
· Goals = permits using race as a “plus” factor while ensuring that each candidate can still compete with other qualified candidates 
· Grutter / Gratz ( Attaining a diverse student body was a compelling state interest to classify based on race. 
· Grutter (ok) ( Allowed individualized consideration with a holistic review. Race was one of many factors used in the process. 
· Gratz (not ok) ( Minority students were given 20 extra points, making the factor of race decisive for every minimally qualified underrepresented minority. It was not one of many factors, it was the decisive factor. 

· Fisher v. UT Austin ( UT offered automatic admission to every Texas high school student in the top 10%. UT admits those who are not in the top 10% by using an academic index and a personal achievement index: students above a certain line get in and those under the line don’t. Race was also considered as part of the process, but it was not dispositive.
· “Narrow tailoring requires that the court verify that it is necessary for a university to use race to achieve the educational benefits of diversity. This involves a careful judicial inquiry into whether a university could achieve sufficient diversity without using racial classifications.” 
· Supreme Court remanded to see whether UT could have achieved its diversity goals in a more race-neutral manner (the university has the burden of proof) 
· Schuette ( State universities in Michigan used race as a factor in admissions decisions. Michigan voters approved an amendment to the state’s constitution prohibiting the use of race in state university admissions. Question was not whether racial preferences in admissions are allowed, but rather who should determine whether such preferences should exist. 

· The court cannot invalidate Michigan’s decision to allow voters to determine whether the policy of race-based preferences should be continued 
· Upheld the amendments b/c the court will not substitute its own wisdom for the wisdom of the voters (let the voters decide) 
Voluntary Affirmative Action: Title VII Standard 

· McDonnell Douglas burden-shifting test applies

· (1) P has the burden to show a prima facie case that race or sex was taken into account and that he or she was a qualified member of the sex or race who could have filled the position 

· (2) Burden shifts to employer to show a legitimate nondiscriminatory reason for the decision 

· Employer shows this by pointing to the existence of the affirmative action plan 

· Employer does NOT have the burden to prove the validity of the plan 

· (3) Burden then shifts back to P to show pretext 

· P proves pretext by showing that the affirmative action plan is invalid: the burden of proving its invalidity remains with P 
· (a) It is not temporary

· (b) It trammels on the interests of non-minority employees
· (c) It is a quota and not a goal 

· Title VII permits the routine application of a seniority system, unless the seniority system is being used as a means of discrimination 

· Firefighters v. Stotts ( Budget cuts forced the city to layoff employees. The first people to go were the recently hired employees, who were the minority employees. 
· Make-whole relief will not be given to minorities who do not show that the proposed layoffs were motivated by racial discrimination 

· The city is still permitted to apply its seniority policy even if it will have a racially discriminatory effect by decreasing the percentage of blacks currently employed UNLESS there was an intent to discriminate based on race 

Difference Between Constitutional Standard and Title VII Standard 

· Use of affirmative action plans is permitted if it is designed to eliminate manifest imbalances in traditionally segregated job categories (i.e., it is in response to a manifest underrepresentation of a race or sex group in traditionally segregated job categories)  

· Johnson v. Transportation Agency ( Employer implemented an affirmative action plan where they considered sex in the promotion of women b/c women were underrepresented as a whole in the manual labor jobs and higher technical jobs at the agency. Joyce and Johnson were both applying for a road dispatcher position. They were similarly qualified, but Joyce scored two points less on the test. Joyce got the job. Gender was one of many factors considered. 
· If there haven’t been women in these job categories, then you can then say that there has been a manifest imbalance in these traditionally segregated job categories 

· Scalia’s dissent ( The reason that manual labor jobs have been traditionally segregated is not necessarily b/c there was discrimination but b/c of attitudes and preferences of women who did not want to go into these jobs 
· For the constitutional standard, to show the plan’s validity, you do NOT have to show that there were other qualified people available as you would in a Title VII case. You just have to show that there was a manifest imbalance in traditionally segregated job categories (i.e., that we discriminated) 

· You don’t have to show that there was intentional discrimination 

· The reason that there was past discrimination in these job categories does not matter 
· A contemporaneous finding of discrimination should not be required b/c it would preclude employer voluntary affirmative action to remedy manifest imbalances in traditionally segregated job categories 

· This is so the employer doesn’t open himself up to charges of discrimination

· If you require a showing that there are qualified people available, the fact that there are no qualified people available in the workforce would mean that the employers in those industries in which discrimination had been most effective would be precluded from employing these programs to alleviate that discrimination 
· In Title VII case, one of the things you look at is what the ratio of people in a protected class in these job categories is and how many qualified people in the workforce there are who are in that protected class 

· But there could be very few women in these job categories who are not in fact qualified in the workforce. Under the constitutional standard, there would still be a manifest imbalance, whether or not there are qualified people in the workforce

EEOC’s Position on Appropriate Affirmative Action
· (1) Reasonable self-analysis: Do the employment practices tend to exclude, disadvantage, restrict, or result in disparate impact or treatment of protected classes or leave uncorrected offenses of prior discrimination?

· Must use organizational profiles or work force analyses to answer this question 

· (2) Reasonable basis for affirmative action: Is there underutilization of a particular underrepresented class?
· Requires evidence of a manifest imbalance (have to violate the four-fifths rule) 

· Don’t have to admit to discrimination to have a reasonable basis for an affirmative action plan 

· Reasonable actions = having goals and time tables for achieving these goals that are reasonably attainable through good faith efforts – temporary and do not trammel the interests of the nonprotected classes 
· Basic premise ( absent previous discrimination, the percentage of women and minorities in the workforce would roughly match the number available in the relevant labor market 

SEX DISCRIMINATION 

What Constitutes Sex Discrimination?

· Title VII prohibits discrimination because of sex 

· Title VII requires employers to treat employees on an individual basis and not on the basis of their membership in a gender group (cannot make determinations based on group membership) 

· Employers cannot discriminate in the distribution of job benefits on the basis of sex-based actuarial tables that verify assumptions about the average lifespan of men and women (under Title VII, gender cannot properly be used to predict longevity) 
· Arizona Governing Committee v. Norris ( Employer’s deferred compensation plan relied on sex-based mortality tables in setting the level of benefits to be received by employees who chose to receive the deferred compensation in post-retirement monthly installments. Under the plan, men received larger monthly payments than women who deferred the same amount of compensation and who retired at the same age based on the assumption that women would live longer, and therefore, receive more monthly post-retirement payments. 
· Since the plan treated individual women differently than individual similarly situated men (equal amount of deferred compensation and the same retirement age), the employer had discriminated against these women because of their sex 

· This practice is discriminatory b/c an employer cannot make such determinations on a group basis, even though the net value to women is the same as the net value to men 
· On an individual basis, nobody can say that a woman will outlive her male counterpart 
· Dept. of Water & Power v. Manhart ( Requiring women to make larger contributions to a pension funds than their male counterparts in order to receive the same monthly benefits after retirement constituted sex discrimination 
· Even though women as a class outlive men as a class, women cannot be paid less simply b/c they on average live longer than men (a woman cannot be required to pay more than a man to receive the same benefits) 

· The use of sex-segregated actuarial tables constitutes sex discrimination regardless of whether those tables accurately predict the comparatively greater longevity of women as a class 

Pregnancy Discrimination 
· Pre-Pregnancy Discrimination Act: Court looks at whether there was a BURDEN or BENEFIT 
· A benefit plan that includes all other disabilities, except pregnancy, is not sex discrimination if the plan provides the same benefits to both men and women 

· General Electric v. Gilbert ( Employer has a disability plan which pays all employees for non-occupational sickness and accident benefits. Excluded from the plan are disabilities arising from pregnancy. 
· No showing of gender-based effects: Even though pregnancy-related disabilities are an additional risk unique to women, the failure to compensate women for this risk does not destroy the similarity in benefits to both men and women 

· The exclusion of pregnancy-related benefits is not pretext for discrimination b/c the plan covers exactly the same categories of risk for men and women and there is no risk for which men are protected that women are not and vice versa 

· Employers do not violate Title VII by excluding pregnant women who are required to leave a leave of absence from paid sick leave 
· Nashville Gas v. Satty ( A non-occupational disability policy provided paid leave for all disabling conditions other than pregnancy (pregnant women could take an unpaid leave of absence). 
· Court said this is just Gilbert – does not discriminate on the basis of sex b/c the total value of the disability policies provided to men and women is the same 

· Employers cannot deny seniority to female employees returning to work following disability caused by childbirth: this has a disparate impact on women b/c denial of seniority imposes a substantial burden on women that men do not suffer 
· Nashville Gas v. Satty ( A non-occupational disability policy required pregnant workers to forfeit accumulated job seniority upon returning to work after childbirth while permitting full retention of accumulated seniority for individuals who took disability-based leave for any other reason. 
· Denying women the benefit of paid leave is distinguishable from burdening them with a loss of seniority – employer has not merely refused to extend to women a benefit that men do not receive but has imposed on women a substantial burden that men do not suffer 
· An employer cannot burden female employees in such a way as to deprive them of employment opportunities b/c of their different role 

· Post-Pregnancy Discrimination Act: Expressly defines sex discrimination to include distinctions based on pregnancy (rejects the specific holding of Gilbert) 
· Goal was to ensure the fair treatment of pregnancy by employers: important to make sure that women who go on pregnancy leave are treated just like men who go on disability leave 
· PDA is not retroactive – only applies to conduct after the effective date of the Act (1978) 
· Employers are not obliged under Title VII to provide dependent benefits and it is ok to only provide benefits for employees and not their spouses 

· However, once employer provides dependent benefits to employee spouses, it cannot restrict pregnancy claims from coverage – i.e., it cannot provide less favorable pregnancy-based health benefits to employee spouses than it does for all other spousal health benefits 

· PDA does not require employers to offer accommodations or benefits to pregnant employees that are not offered to other employees similar in their ability or inability to work ( it only requires that pregnant employees be treated the same for employment-related purposes as nonpregnant employees 
· This does NOT prevent states from enacting laws mandating preferential-to-pregnancy benefits 

· Guerra ( CA enacted a statute requiring employers covered by Title VII to provide pregnancy leave even if the employer does not offer similar benefits to non-pregnant employees 

· Court said the PDA does not preempt CA law b/c the PDA is a floor, not a ceiling – it provides a minimum level of protection for pregnant workers that could be enhanced by state legislation (CA can decide to go farther than the PDA and require employers to provide pregnancy benefits) 

· A pregnant employee claiming disparate treatment can use the McDonnell Douglas test 
· To establish a prima facie case, P must show: 

· (1) That she belonged to a protected class 

· (2) She sought an accommodation for her pregnancy
· (3) The employer refused to accommodate her 

· (4) The employer accommodated others similar in their ability or inability to work 

· Employer can justify its refusal to accommodate by relying on legitimate nondiscriminatory reasons 
· The reason cannot be that it is more expensive or less convenient to add pregnant workers to the category of those whom the employer does accommodate 

· P can show pretext by providing sufficient evidence that employer’s policies impose a significant burden on pregnant workers
· Can show a “significant burden” exists by providing evidence that employer accommodates a large percentage of nonpregnant workers while not accommodating a large percentage of pregnant workers 

· Show that someone else in P’s position is being treated more favorably than P – i.e., that other employees similar to P are able to get accommodations 
Bona Fide Occupational Qualification Defense

· Only applies to sex, age, and national origin, NOT race 

· National origin: if the clientele requires discrimination based on certain qualities, then BFOQ would apply 

· Example: If speaking Mandarin is a requirement for the job, then it is a BFOQ. But if speaking Mandarin is not necessary to do the job, then it is not a BFOQ

· Limited to situations in which sex discrimination is reasonably necessary to the normal operation of the particular business (i.e., to the essence of the job) 
· Discrimination based on sex is valid only when the essence of the business operation would be undermined by not hiring members of one sex exclusively 

· The question is ( What is the essence of the job?
· E.g., playboy bunny – essence of the job is sex, so only hiring women is a BFOQ 

· E.g., hooters – is essence of the job serving people or coming to see the women who are bartenders? 
· Hypo ( I am an elderly person, and I need a caregiver 24/7. A woman applies for the job, but I say that I want a man. The woman is very strong and can handle me, but I would still feel more comfortable with a man. Is this a BFOQ?

· One argument: This is a preference issue and the court doesn’t want preference issues. There should be no barriers on the basis of sex. 
· Other side: This is a dignity issue (a privacy issue) not a preference issue 
· This is definitely a BFOQ ( can discriminate based on gender 
· For jobs that require multiple abilities, the sex-linked aspects of the job must dominate the sex-neutral aspects (that sex is so essential to successful job performance that members of the other sex could not perform the job) 
· Wilson v. Southwest Airlines ( Sex appeal/feminine spirit of flight attendants is not a BFOQ b/c the essence of the flight attendant’s is transporting passengers safely and there is no need to hire only women to do that 
· To qualify as a BFOQ, the job requirement must affect an employee’s ability to do the job ( it must relate to the essence or central mission of the employer’s business 
· Increased costs of hiring women cannot justify discriminating against them, UNLESS the costs would be so prohibitive as to threaten the survival of the employer’s business 

· Safety exception: Limited to situations in which sex or pregnancy actually interferes with the employee’s ability to perform the job 

· Covers safety to customers and third parties if the third parties are indispensable to the particular business but does not cover unconceived fetuses 

· Decisions about the welfare of future children should be left to the parents rather than the employers who hire whose parents 
Sex-Based Stereotyping 
· Sex stereotyping constitutes sex discrimination: you cannot discriminate based on one’s failure to conform to gender stereotypes 

· Discrimination b/c of P’s failure to conform to employer’s stereotyped version of how a man or woman should act or present himself or herself – e.g., cannot take all women and put them into a category where they have to be “soft” and “nice” 

· Hopkins v. Price Waterhouse ( Hopkins was masculine, vulgar, and not feminine in her interpersonal skills. Employer said it didn’t promote her to partner b/c people who worked for her hated working for her. This was a mixed-motives case.  
· Grooming codes generally do not violate Title VII as long as they impose roughly the same aggregate burden on both women and men 

· Employer has to consider the burden on either gender 

· Example: employer says men have to wear slacks and women have to wear dresses (why is it that men can wear pants and women can’t?) 

· Cultural norms: are employers required to allow people to express their cultural norms?

· E.g., Orthodox Jews wear keepas; Muslim women wear hijabs 

· Depends ( How important is it for the image they want to project and how much of a reasonable accommodation is the organization required to provide?

Sexual Orientation

· In 2018, the 2nd Circuit held that federal law prohibits anti-gay employment discrimination; that Title VII prohibits discrimination based on sexual orientation 
· Discrimination because of one’s sexual orientation constitutes discrimination “because of sex” b/c sexual orientation discrimination is motivated at least in part by sex and is thus a subset of sex discrimination 

· One cannot fully define a person’s sexual orientation without identifying his or her sex. Therefore, b/c sexual orientation is a function of sex and sex is a protected category, it follows that sexual orientation is also protected 

· Many district courts are also saying that transgender issues are protected under sex discrimination prong of Title VII (don’t have a lot of appellate court decisions) 
SEXUAL HARASSMENT
What Constitutes Sexual Harassment?

· Must have a sexual predicate for these claims. If there is no sex involved, then you don’t have a claim for sexual harassment (e.g., if employer just criticized you for bad work or yelled at you) 

· Examples include: 
· Verbal conduct – unwanted sexual advances, comments about a person’s appearance or dress

· Visual conduct – inappropriate pictures, cartoons, drawings
· Physical conduct – inappropriate touching, back rubs

· Requests or demands for sexual favors, persistent requests for dates 
· Retaliation for making a complaint that harassment occurred 

· CA requires employers to provide supervisors with sexual harassment training every two years 

· Two categories of harassment: 
· (1) Quid pro quo 
· Occurs when someone who is in a position of power conditions the receipt of a job benefit (promotion or bonus) or the avoidance of a job detriment (being fired or demoted) on an employee’s response to sexual requests or demands 

· If this occurs, employers are strictly liable for the actions of supervisors regardless of whether the employer knew or should have known of the supervisor’s actions 

· NO affirmative defense is available 

· Hypo #1: Supervisor says, “sleep with me or I’ll fire you.” Is employer vicariously liable? 

· YES ( This is strict liability for employer – there is no affirmative defense 
· Often arises in the context of a previous consensual or voluntary sexual relationship between a supervisor and a subordinate

· Once the relationship ends, any adverse employment actions taken against the subordinate can be construed as quid pro quo harassment 

· Employer must separate them BUT cannot move subordinate to a different branch b/c then that will be viewed as retaliation and will create more liability for the employer 

· He said/she said situation ( Employer must talk to the people who work with them and ask what they’re both like. This will give employer an idea of who to believe. 
· (2) Hostile work environment 
· A hostile work environment is one that is both objectively and subjectively hostile 

· Objective: a reasonable person would view the work environment as hostile 

· Subjective: this particular individual viewed the work environment as hostile 
· Look to see whether P was actually offended by the conduct: did P participate in the conduct that she is now complaining about?

· A complainant’s sexually provocative speech or dress is relevant in determining whether he or she found particular sexual advances unwelcome
· How severe does it have to be?

· It has to interfere with the employees’ ability to do his or her job properly 

· Must look at all the surrounding circumstances: 
· Frequency of the conduct (recurring, not just once or twice) 
· Its severity 

· Whether it is physically threatening or humiliating or merely an offensive utterance

· Whether it unreasonably interferes with an employees’ work performance 

· P does NOT have to show that she suffered psychological issues 

· Context matters ( conduct may be appropriate given the context 

· E.g., a comedian on Saturday Night Live telling vulgar jokes 

· E.g., a football coach slapping a player on the butt 
· Vicarious liability: An employer can be held vicariously liable for sexual harassment by a supervisor 

· When supervisor’s harassment results in a tangible employment action such as discharge, demotion, or undesirable reassignment, NO affirmative defense 

· Hypo #1: Supervisor says, “I don’t think women should be in the workplace.” Supervisor then fired a female employee who did something she didn’t like. 
· YES ( This is strict liability for employer – the supervisor took an adverse employment action and there is no affirmative defense  
· When no tangible employment action is taken, the employer CAN raise an affirmative defense to vicarious liability, but the employer must show: 

· (1) Employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior, and 

· That employer has a procedure set in place for employees to report harassment 

· Faragher ( Employer had an anti-harassment policy but failed to disseminate the policy to all employees 
· The company needs to know about it ( If the harassed employee only reports the harassment to a coworker and not to a supervisor or to the employer, then the employer has no notice of the harassment and can’t do anything to remedy the situation 
·  (2) Plaintiff unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to otherwise avoid harm 

· If there was a process, that employer did an investigation and took appropriate corrective action 
· Employee’s failure to utilize a reasonable internal procedure to report harassment 

· Hypo #2: Supervisor says, “I don’t think women should be in the workplace.” Supervisor makes these comments to a female employee every day. 

· DEPENDS ( (1) Did the employer act reasonably? and (2) How did the plaintiff act? Affirmative defense is available. 
· An employee is a “supervisor” for purposes of vicarious liability if he or she is empowered by the employer to take tangible employment action against the victim 
· E.g., hiring, firing, failing to promote, reassignment with significantly different responsibilities, decision causing a significant change in benefits
· The ability to direct another employee’s tasks or reassign someone to certain tasks is not sufficient to qualify as a supervisor 

· Negligence standard applies to sexual harassment claims of coworker harassment 

· P must prove employer knew or should have known of the harassment but did not take adequate steps to address it 

· If the conduct is pervasive, frequent, and employee complains about it, but the company does not do anything about it ( company is vicariously liable b/c it was negligent in allowing the harassment to occur 
· Negligence standard applies to sexual harassment claims when the harassment is done by someone who does not work for the company (e.g., by a customer) as long as the employer was aware of the harassment and failed to take action 
· Strict liability for harassment by senior executives and controlling owners (no affirmative defense available) 

· E.g., if harasser is president of the company or chairman of the board 

· Supervisor’s favoritism toward a subordinate is generally allowed by the courts 
· Example: Supervisor and subordinate are in a relationship. When a good position opens up, supervisor gives it to the person with whom he is in a relationship. 

· Motivation based on a personal relationship is different than motivation based on sex 

· EEOC thinks favoritism is inappropriate 

· Equal opportunity harassment (where employer harasses both men and women equally) is not discrimination b/c it is directed at both men and women 

· Same-sex workplace harassment can violate Title VII: when the harasser and the harassed employee are members of the same sex 
· Discrimination “because of sex” does not need to be motivated by sexual desire 

· Remedies: Punitive damages are available if employee can show malice and egregious misconduct – discriminatory practice must have been done with conscious disregard of employee’s rights 
What Should Employers Do? 

· Implement an effective anti-harassment policy with a reporting procedure. Elements of an effective anti-harassment policy include: 

· Frequent training: every two years 
· Process for reporting harassment 

· Tangible consequences for harasser when investigation reveals there was harassment 

· No retaliation for harassed employee raising a claim 

· Remind employee that you have a zero-tolerance policy for harassment in the workplace, that an investigation will be taken, and that prompt action will be taken 

· Do NOT trivialize the complaint, do NOT render any opinion, do NOT excuse the behavior 

· Victim should be told that when the investigation is concluded, and that appropriate action is being taken (let the victim know what is going to happen) 
COMPENSATION DISPARITIES 

Federal Equal Pay Act of 1963

· Prohibits sex-based wage discrimination between men and women in the same establishment who perform jobs that require substantially equal skill, effort, and responsibility under similar working conditions 

· To make a case under the EPA, P must prove: 

· (1) Employer pays different wages to employees of opposite sexes for equal work on jobs which require equal skill, effort, and responsibility, and 

· (2) The jobs are performed under similar working conditions 

· Includes both (a) surroundings and (b) hazards

· Surroundings – toxic chemicals or fumes, regularly encountered by a worker, their intensity, and their frequency 

· Hazards – physical hazards regularly encountered, their frequency, and the severity of injuries they can cause 

· Time of day worked is NOT relevant 
· Exceptions where different pay is made pursuant to: (employer has burden to justify)

· (1) A seniority system 

· (2) A merit system 

· (3) A system which measures earnings by quantity or quality of production 

· (4) A differential based on any other factor other than sex 
· Outside California and Massachusetts, this is the law 
Equal Pay Act in California 

· Requiring equal pay for employees who perform substantially similar work when viewed as a composite of skill, effort, and responsibility 

· Eliminates the requirement that the employees being compared work at the “same establishment” 

· “Bona fide factor other than sex” exception such as education, training, or experience  
· Employer must demonstrate that the factor is not based on, or derived from, a sex-based differential in compensation, is job-related with respect to the position, and is consistent with a business necessity 
· An employee’s prior salary in her previous employment is NOT a bona fide factor other than sex 

· Need to make sure that women are not penalized by prior salaries that may have been discriminatory 

· Not sure whether basing an employee’s pay on the quality of living in the geographic area where the company is located is a legitimate bona fide factor other than sex 

· E.g., if one employee works in Simi Valley (higher standard of living) and the other employee works in Bakersfield 

· Note: but still MUST pay both men and women the same in Simi Valley and men and women the same (but less) in Bakersfield 
· Employers cannot prohibit employees from discussing or inquiring about their coworkers’ wages 

· What if some employee groups show significant pay differences? Does this mean you have a pay equity problem? 


· Not necessarily ( Consider whether there are other legitimate business factors

· Education, licenses, occupational certificates (CPA, IT certification), disciplinary issues, number of direct and indirect reports, unique prior experience outside company, performance differences over a substantial period of time, whether internally promoted into position or externally hired 

· Do a survey across the company, rate every one of the employment categories and ask why employees are not making the same amount of money. You must be able to justify why you are paying certain employees certain amounts (why a certain employee is making more money than another employee) 

· Extended these protections to other protected classes (e.g., race, ethnicity) 

AGE DISCRIMINATION 

Age Discrimination in Employment Act (ADEA) 
· Applies to employers with 20 or more employees 

· Anyone over the age of 40 is a protected class 

· Does NOT prohibit favoring older employees over younger employees (no reverse discrimination) 

· Liquidated damages are available for willful violations: D acted in knowing or reckless disregard of ADEA requirements

· Provides a claim for hostile work environment for being taunted for one’s age 

· Age cannot be used to predict future productivity in the workforce 

Proving Disparate Treatment 

· To make a prima facie case, P must prove: 
· (1) He was over the age of 40 
· (2) He was discharged or demoted 
· (3) At the time of his discharge or demotion, he was performing his job at a level that met his employer’s legitimate expectations, and 
· (4) Following his discharge or demotion, he was replaced by someone substantially younger 
· P does not have to show that he was replaced by someone under 40 in order to prevail in an ADEA claim 
· P must show that the adverse employment action was because of his age and an inference of illegal discrimination arises as long as P is replaced by someone significantly younger 
· For reduction in force cases, P cannot point to a replacement. So, P must instead either show that (a) comparably qualified people outside the protected class were retained in the same position or (b) employer did not treat age neutrally in deciding to dismiss P 
· Show that everyone retained is less qualified than P or treated more favorably than P (hard to do unless most of the people remaining are younger) 
· What if the decisionmaker is the same age as P or older? Cases go both ways. 
· Stray remarks doctrine allows an ADEA claim for stray remarks from a decisionmaker 
· If it is a stray remark from a non-decisionmaker, then it depends
· Reduction in force cases/layoffs 
· When deciding who to layoff when you have a reduction in force, good to look at objective criteria such as performance reviews, seniority, absentee records, etc. 
· What if more older employees are laid off? Look at: 

· Was employer objective? 

· Performance evaluations, standards, statistical evidence through experts 

· Did employer treat age neutrally in making the decision? 
· Reasonable factor other than age used 

· How many people outside the protected class were retained?

· Could the older workers have been reassigned to different jobs that younger workers were retained for?

· Behavior of employer vs. previous reduction in force 
· P must prove that age was the “but for” cause of the employer’s decision 
· Mixed-motive instruction is NEVER proper under the ADEA ( If employer has a legitimate reason for firing the employee, the employee loses 

· P retains the burden of persuasion that age was the but for cause 

· P can’t just produce some evidence that age was one motivating factor. P must prove pretext – that employer’s decision was taken because of his or age 

· Burden of persuasion does not shift to employer to show that it would have taken the action regardless of age 

· BFOQ defense ( “Reasonably necessary” is the standard, NOT “essential” (Title VII). Two prongs: 
· (1) The job qualification (safety) is reasonably necessary to the normal operation of the particular business (ask ( what the essence of the job is) 
· (2) The age-based qualification itself must be reasonably necessary to the particular business (something more than convenient or reasonable) 
· All or substantially all of the people over that age group would be unable to perform the job safely and efficiently, OR
· It would be impossible or highly practical to deal with the older employees on an individualized basis to see if they would qualify 
· Systemic disparate treatment and statistical proof 

· Employer does not engage in systemic disparate treatment against older applicants by recruiting on college campuses 

· Mistretta v. Sandia ( 90% of new hires were younger than the protected age group b/c they recruited on college campuses, but this was ok 

· Employer cannot rebut P’s prima facie case with subjective performance evaluations and a rating system that has never been validated 

· Mistretta v. Sandia ( Circumstantial evidence showed that age bias and age-based policies appeared throughout the performance rating process to the detriment of older employees, so Sandia failed to rebut P’s prima facie case 

· Employers should have objective rating criteria for its positions 
Proving Disparate Impact

· Scope of ADEA disparate impact claims are narrower than Title VII 
· To make a prima facie showing, P must identify a specific employer practice responsible for the imbalance 

· Cannot merely point to generalized practices that result in a statistical imbalance among employees 

· No liability when the adverse employment decision is motivated by some reasonable factor other than age (RFOA) 

· Does not preclude a disparate impact claim, but is a less demanding affirmative defense than what is available under Title VII 

· To establish RFOA defense, employer must show that the challenged practice was designed to serve the legitimate goals of the employer and that it was administered in a way that reasonably achieves that purpose in light of the particular factors and circumstances that were known 
· Show the practice was a reasonable way to achieve the goal 

· Do NOT have to show business necessity 

· Smith v. City of Jackson ( City granted raises to all city employees but those with less than 5 years of tenure received greater raises than those with more seniority. 

· This did not violate the ADEA b/c the city had a legitimate goal of retaining police officers by raising employees’ salaries to match those in surrounding neighborhoods 

· Pay plan was based on RFOA, including seniority and rank 

· Age, unlike race or other traits, often (but not always) does have a legitimate bearing on an employee’s job capabilities 
· An employer does not violate the ADEA just by interfering with an older employee’s pension benefits that would have vested because of the employee’s years of service – this is not because of age 
· Employer’s decision is motivated by some consideration other than age, even if there is some correlation with the employee’s age
· Relief available under ERISA 

Employee Benefit Plans

· Employee Retirement Income Security Act (ERISA) 
· Once vesting has occurred, employees have a nonforfeitable right to accrued retirement benefits 

· Older Workers Benefit Protection Act (OWBPA) 

· Employers cannot discriminate against older employees in terms of benefits: requires that the actual amount of payment made or incurred on behalf of an older worker is no less than that made or incurred on behalf of a younger worker 
Retirement 

· Age-based mandatory retirement policies are generally prohibited, subject to four exceptions: 

· (1) BFOQ 

· (2) Law enforcement and fire departments 

· (3) College professors 

· (4) Mandatory retirement age of 65 for those who are entitled to a specified level of retirement benefits if they are executives or high policy-makers at a company 

· The ADEA has been the basis for two types of challenges to early retirement incentive plans

· Age-based plans that offer less valuable retirement incentives to older workers than it offered to younger workers or that exclude some older workers entirely 

· Plans offering benefits only to older employees on the ground that they place undue pressure on such employees to exit the workforce (constructive discharge) 

· Constructive discharge includes: 

· Option is manipulated so that employees are driven to early retirement not by its attractions but by the terror of the alternative (being fired) 

· Coercing employees into accepting positions with lower pay by threatening them with discriminatory reduction in force (constructive demotion) 

· If rejection of an early retirement plan would result in work so arduous or unappealing or working conditions so intolerable that a reasonable person would feel compelled to forsake his job rather than to submit to looming indignities 

· Do early retirement incentives that are offered exclusively to employees who are 55 or older represent a form of disparate treatment under the ADEA?

· No, as long as it’s voluntary 
· (1) Is there complete information?

· (2) Does the person have sufficient time to consider the proposal?

· (3) Is the person advised to seek independent counsel?

· If there is any coercion, then not voluntary 

Waivers

· Waivers based on a voluntary severance (agreements to waive ADEA claims) are subject to the following inquiry: 
· Is the waiver voluntary and knowing? Consider totality of the circumstances: 

· The employee’s education and experience levels 
· Do they have time to consider it?

· Is additional consideration given? (More than what they are already entitled to)

· Is there clarity in the agreement?

· Is employer encouraging them to consult an attorney? 

· Is counseling made available to them?

· Older Workers Benefit Protection Act ( ADEA waiver requirements: 
· (1) The waiver must be part of an intelligible written agreement 

· In plain language geared to the individual’s level of understanding 

· (2) It must specifically refer to waiver of ADEA rights or claims 

· (3) It may not waive rights or claims arising after the date of the agreement

· (4) It must be in exchange for consideration in addition to anything of value to which the individual is already entitled to 

· (5) The individual must be advised in writing to consult with an attorney prior to executing the agreement 

· (6) The individual must be given at least 21 days to consider the agreement 

· (7) The individual must be given at least 7 days following execution to revoke the agreement 

DISABILITY DISCRIMINATION 

History/Background
· People with disabilities have been discriminated against throughout history
· It is stigmatizing to have a disability – prejudices that society has created with regard to people with disabilities, both physical and mental 

· The question was whether someone should be discriminated against b/c of their disability 

· Looked at the societal costs in terms of employing people with disabilities and not employing people with disabilities 

Rehabilitation Act of 1973 

· Imposes affirmative action obligations on federal agencies and federal contractors that have more than $10k worth of contractors to ensure that physical barriers are removed in federal buildings and that access is given to people with disabilities to employment opportunities 
The Americans with Disabilities Act of 1990 (ADA)

· Applies to all employers subject to Title VII 
· Imposes on employers the duty not to discriminate against any qualified individual with a disability and imposes a duty of reasonable accommodation for the known physical or mental limitations of an otherwise qualified individual with a disability 
· “Disability” defined ( An individual who, with or without reasonable accommodation, can perform the essential functions of the job 

· Hypo ( I am receiving social security benefits for total disability. Is there a strong presumption that I can’t qualify for a job b/c I am totally disabled?

· There is NO presumption – even though I am totally disabled for purposes of social security, that means nothing in terms of me applying for a job and being covered by ADA

· Employers may raise several defenses: (same defenses available under ADAAA)
· An employer has a defense to a charge of disparate treatment if the employer can show that the adverse action is justified by a legitimate nondiscriminatory reason 

· Requires but for causation, NOT a motivating factor standard 
· ADA prohibits discrimination “because of” disability, meaning it is a but for analysis – uses the same language as ADEA, which prohibits discrimination “because of” age

· Pre-ADAAA courts will treat the ADA just like the ADEA in terms of mixed motive vs. but for causation 

· Under the ADAAA, the mixed motive standard should apply 

· ADAAA prohibits discriminate “on the basis of” disability, and commentators have said that courts will likely use the mixed motive analysis 

· An employer has a defense to a charge of discrimination based on disparate impact if the employer can show that a uniformly applied standard, criterion, or policy is job-related and consistent with business necessity, and that a requested or necessary accommodation would impose an undue hardship 

· What is a “disability”?

· ADA defines disability as: 

· (a) A physical or mental impairment that substantially limits one or more of the major life activities of the individual, or 

· Does NOT include physical characteristics – eye color, hair color, left handedness 

· Does NOT cover temporary disability, even under the ADAAA 

· E.g., someone who is overweight would not be covered whereas someone who is morbidly obese due to a medical condition would be covered by the ADA 
· (b) A record/history of such an impairment, or 
· (c) Being regarded as having such an impairment 

· You may not have the impairment, but if you are regarded as having the impairment, then you are covered by the ADA 

· What is “substantially limited” in a “major life activity”? 
· Bragdon v. Abbott ( HIV is a disability b/c reproduction is a major life activity and HIV substantially limited P’s ability to reproduce b/c of the risk of her partner and child being infected: the perceived contagiousness is enough and it gives employers a discriminatory outlook with regard to the individual 
· To be substantially limited in the major life activity of working the individual must be unable to work a broad range of jobs, not just one job 
· Note: ADAAA overturns this decision 
· Sutton ( Twin sisters had really bad vision. They both wore glasses, but the job requirement was for uncorrected visual acuity, meaning you had to have good vision without glasses. 
· Disability must be considered in its mitigated, medicated state: if employee is able to mitigate, the employee does not have a disability 

· Murphy // Sutton ( High blood pressure (mitigated with medication) and bad vision (mitigated with glasses)  
· Activities that are of central importance to daily life: must assess the effect of an impairment, taking into account the complainant’s specific experiences 
· Toyota Motor ( Capel tunnel syndrome was not a disability (ADAAA overturned this decision) 

· Genetic testing: ADA does not include characteristic predispositions to an illness or disease, so it does not cover preventing employers from refusing to hire or firing employees b/c of genetic predispositions 

· Genetic Information Nondiscrimination Act of 2008 (GINA): Prohibits genetic discrimination in employment and health insurance 
· Treatment of drug and alcohol addiction: ADA does not protect individuals currently engaging in illegal use of drugs or alcohol 
· “Currently engaging” = the illegal use of drugs that has occurred recently enough to indicate that the individual is actively engaging in such conduct 

· This exclusion does NOT extend to those who are in rehab or have successfully completed a rehab program ( ADA protects recovering drug addicts or alcoholics 
· Example: if I am a recovering alcoholic and I tell my employer that I have to leave work an hour early on Wednesday afternoons b/c I have to go to AA meetings, employer cannot refuse to hire me 

· BUT if, during work hours, I am using drugs and therefore not doing the job, then employer can fire me for that 
· Example: what if employer fired someone for drug use and the person went to rehab. Employer has a job opening, and that person applies for the job. Can employer refuse to hire that person b/c he fired him for drug use? 

· Employer probably doesn’t have to hire him, but that is not a good policy b/c he might still sue under the ADA (he is clean, a recovering drug addict, and employer didn’t hire him b/c of his previous drug addiction) 

· Example: what if employer has a policy that the company does not rehire people whom they have terminated for cause? 

· Assuming employer sticks to that policy and has no exceptions, that would not be an ADA violation
Duty of Reasonable Accommodation 
· No covered entity shall discriminate against a qualified individual with a disability because of the disability of that individual 
· A qualified individual with a disability defined as an individual with a disability who, with or without reasonable accommodation, can perform the essential functions of the job 

· Employer must evaluate the disabled person’s potential job performance, taking into account reasonable accommodations, and must provide a reasonable accommodation UNLESS it imposes an undue hardship on the operations of the business 

· Employee has burden to prove that there was a reasonable accommodation for disability 
· Employer has burden to prove undue hardship 

· Reasonable accommodation vs. undue hardship ( Do a Cost/Benefit Analysis 
· Undue hardship (can also show accommodation was unreasonable) 
· Look at the relative benefit of the accommodation vs. the cost of the accommodation: how much is it going to cost vs. how much benefit is it going to provide?

· Look at whether the cost is going to create such an undue hardship that it would inappropriately impact the financial condition of the employer 

· E.g., if the accommodation will make employer bankrupt, that is undue hardship 

· E.g., if the accommodation will impact employer’s quarterly financials and shareholders will be upset, that is likely undue hardship 

· Serves to excuse an employer from an otherwise reasonable accommodation due to significant difficulty or expense 

· Reasonable accommodation 

· At the very least, the cost should not be disproportionate to the benefit 

· Example: Golfer had a condition where he could not walk the course, so he asked for a cart. Professional Golfers Association said the essential functions of golf was not walking, so they allowed him to play b/c a cart instead of walking was a reasonable accommodation that did not fundamentally alter the nature of the event
· Pre-2009 case: Parapelegic needed a number of accommodations. Court said employer did not have to buy a computer for the individual to work at home and employer did not have to lower the sink in the kitchen even though it would have cost only $150
· Example: if employer has to get employee an assistant, is that a reasonable accommodation? Depends on whether the company can afford it (big law firm vs. law firm with three partners) 
· Must look to see whether the individual can perform the essential functions of the job 

· Does NOT mean effective accommodation 

· Seniority trumps reasonable accommodation UNLESS employer makes exceptions to its seniority system (b/c nobody would have contractual expectations as to their rights) 

· US Airways v. Barnett ( An accommodation is not reasonable if it overrides a seniority system. ADA does not require employers to treat disabled employees preferentially, it only requires equal treatment for those with disabilities 
· The issue of accommodation MUST be interactive to identify the accommodations 
· An employee will lose the case if he or she does not work with the employer in exploring alternatives 

· Employee must demonstrate that a reasonable accommodation exists 
Americans with Disabilities Act Amendments Act of 2008 (ADAAA) 

· Expands coverage for those with disabilities, but does not change the definition 

· Changed the meaning of some of the words used in the definition and the way the words are applied to the definition 

· Focus is not on disability, focus is on accommodations 

· Definition of impairment is the same, but EEOC regulations added references to internal systems as “major bodily functions” 
· Impairment does NOT include physical characteristics such as eye color, hair color, badness, left-handedness 

· Does NOT include height, weight, or muscle tone that are within “normal” range and are not the result of a physiological disorder, and does NOT include quick temper if it is not the result of a mental or physiological disorder 

· Divides major life activities into two sub-categories

· (1) Activities of daily life covered by the original ADA

· Manual tasks, seeing, hearing, eating, sleeping, reaching, lifting, bending, working

· (2) Major bodily functions 

· Medical conditions that only affect internal functions are covered (the things that work inside the body that you don’t necessarily know about) 

· Blood disorders, cancer, HIV, high blood pressure, heart murmurs, sleep disorder 
· Immune system, respiratory system, circular system, muscular skeletal functions 
· Established a two-tiered system ( the class of individuals protected from discrimination may be much larger than the subclass of individuals requiring accommodation 
· Protected from discrimination is one who has an actual or perceived physical or mental impairment whether or not it limits a major life activity (impairment must be construed broadly) 
· You cannot discriminate against someone with a disability, regardless of the issue of whether that disability limits a major life activity 

· Does not apply to transitory or minor disabilities (6 months or less) 

· Traits or characteristics are not covered 

· ADA does not protect obnoxious jerks, left-handed people, or overweight people unless it is morbid obesity caused by a medical condition 

· BUT person with an unusual personality who is mistakenly perceived to be bi-polar and is fired for that reason, has a claim under ADA 

· To claim reasonable accommodation from an employer, an individual must have, or must have a record of having, a physical impairment that substantially limits one or more major life activities 

· Employer need NOT provide a reasonable accommodation to individual who is “regarded as” having a disability (b/c there is no disability) 
· Employers need not make adjustments to essential job duties unless the impairment is proved to substantially limit major life activities
· If the impairment does substantially limit major life activities, then employer has an affirmative obligation to make a reasonable accommodation UNLESS there is an undue hardship (i.e., must make adjustments to essential job duties) 
· Example: nurses and lifting – if lifting is part of the essential duties of the nurse, then employer must adjust the job duties, meaning that the nurse won’t be required to do the lifting 
· Essential vs. non-essential job duties depend on many factors
· Whether the duty is the reason the job exists 

· Whether there are a limited number of coworkers who can do the job

· Whether the duty is highly specialized 

· Employer judgment 

· Job descriptions (instructive, but not determinative) 
· Time spent on the job 

· Consequences 

· Collective bargaining agreement 

· Past experiences 

· Current experiences in similar jobs 
· Redefines “substantially limited” 

· Relevant inquiry ( whether the impairment limits an individual’s ability to perform a major life activity as compared to most people in the general population 

· An impairment need not prevent or substantially/severely restrict the individual from performing a major life activity in order for it to be considered “substantially limiting” 

· If there is something that limits your ability to do something physically or mentally, then you could call it a disability

· THEN the employer must prove that it is not a disability 

· Litigation today usually have more to do with reasonable accommodation than with discrimination based on disability 

· Hypo ( If employee doesn’t tell employer about his disability, but the employer suspects he has a disability, what should employer do?

· The RIGHT question to ask in the job interview = Is there any reason why you can’t do the essential functions of this job?

· Expansive list of conditions that substantially limit major life activities 

· Major life activity includes caring for yourself, performing manual tasks, walking, seeing, hearing, speaking, reading, learning, working

· Certain functions, such as running, driving, or sitting are not included, but walking and standing are included 
· Drugs, compulsive gambling, cleptomania resulting from the current illegal use of drugs, etc. are not covered 

· Carpel tunnel syndrome and other limitations on the activity of performing manual tasks considered to be disabilities 

· Sutton ( ADAAA says ordinary glasses and contact lenses should be considered in determining whether the impairment substantially limits a major life activity. ADAAA provides that an employer should not use qualifications or tests based on uncorrected vision unless the standards or tests are shown to be job-related and consistent with business necessity 
· Ps were alleging discrimination, so they didn’t have to show that the disability limited a major life activity. BUT the airline was requiring non-aided visual acuity, so Ps probably still had a case 

· So, if you have vision issues but you wear glasses or contacts, then you don’t have a disability unless employer can show they it needs you to have visual acuity without glasses or contacts 

· The terms “substantially” and “major” are not interpreted under a demanding standard for qualifying as disabled
·  A lot more individuals will be substantially limited: construe it broadly 

· Comparison is to most people in the general population, not a comparison to those similarly situated 

· ADA was a comparison to most people having similar training, skills, and abilities 

· Disability is determined on a case by case, contextual basis 

· Scientific, medical, or statistical evidence usually not required 

· Mitigating measures will not be considered (look to see if there is disability w/o mitigation) 
· E.g., medication or equipment like oxygen tanks 

· E.g., even if I wear a prosthetic, I still have a disability 

· Episodic or in remission limitations will be considered as if they are active

· Impairment that is episodic or in remission is still a disability if it would substantially limit a major life activity when active 

· E.g., PTSD or epilepsy 

· Only one major life activity needs to be substantially limited 

· Six-month time frame may not apply. Look at the severity. 
RELIGIOUS DISCRIMINATION 

Title VII Standard 

· Requires employers to reasonably accommodate an employee or prospective employee’s religious observance, practice, or belief UNLESS doing so would impose an undue hardship on the conduct of its business 

· Sincere belief in a religion does not have to be a well-practiced religion 

· To establish a prima facie case of discrimination, P must prove: 
· (1) She holds a sincere religious belief that conflicts with an employment requirement 

· (2) She has informed the employer of the conflict 

· (3) She was discharged or disciplined, or wasn’t hired, for failing to comply with the employment requirement 

· I.e., an adverse employment action was taken b/c the employee failed to comply 

· Burden then shifts to the employer to show that a reasonable accommodation was available, or that the employer could not reasonably accommodate the employee without undue hardship 

· If employer shows that a reasonable accommodation was available, then employer does not have to show undue hardship 

· Employer is not required to choose a particular reasonable accommodation: any reasonable accommodation by the employer is sufficient to meet its accommodation obligation 

· Unpaid leave is not a reasonable accommodation when paid leave is provided for all purposes except religious ones 

· Look at past/present administration of personal business leave, collective bargaining agreement, if employer only discriminated against P’s religious practice 

· The duty to accommodate does not require an employer to violate the terms of an otherwise valid collective bargaining agreement, particularly a seniority provision (reasonable accommodation does not trump a seniority system)
· TWA v. Hardison ( An employee’s religion prevented him from working on the Sabbath day. But pursuant to the terms of a collective bargaining agreement between the airline and the union that represented its workers, shift assignments were based on seniority, and Hardison had insufficient seniority to obtain a non-Saturday shift. The union was also unwilling to allow the employer to violate the terms of the contractual seniority provision. Hardison was discharged when he refused to work on a Saturday after the parties could not agree on an accommodation. 
· Seniority trumps as long as it is maintained, and the employer does not make any exceptions 

· Employees have certain expectations based on the contract, but if exceptions are made, then employees have no contractual expectations 

· Reasonable accommodation does not require “unequal treatment” – i.e., does not require the employer to provide a benefit to one employee b/c of his religious observance that it would deny to another employee who did not have a religious observance 

· If there was no reasonable accommodation available, employer could still win by arguing that any reasonable accommodation would cause employer to incur undue hardship 

· If it’s more than a de minimus cost, that is an undue hardship and employer does not have to accommodate 
· If employer strictly adheres to his policies by not discriminating against anyone, then to give plaintiff the right to take more days off would create undue hardship 

· An employee or applicant only needs to show that his need for a religious accommodation was a motivating factor in the employment decision 
· An employer does not need actual knowledge of an applicant’s religious observance or practice to be required to provide a reasonable accommodation 
· Note: ADA requires that an employer have actual knowledge for disability claims before they can be held liable for discrimination 

· An employer who has actual knowledge of the need for an accommodation does not necessarily violate Title VII if avoiding that accommodation was not his motive 

· The key is employer’s MOTIVE behind the decision – As long as the employer took the action in order to avoid the duty to accommodate, it has violated Title VII even if it only has a suspicion that an accommodation would actually be needed (even if the applicant did not inform employer of a need to provide for a religious accommodation) 
· EEOC v. Abercrombie & Fitch ( A&F had a “Look Policy” that prohibited employees from wearing caps. Elauf, a Muslin woman, wore a headscarf for religious purposes. She wore the headscarf during the job interview. The interviewer thought she was qualified but told her supervisor that Elauf had worn a headscarf and that she believed it was b/c of her faith. Elauf was not hired. 
· P’s wearing of her headscarf was a religious practice, and D did not hire her b/c her headscarf would violate the company’s dress code. P’s religious practice was therefore a motivating factor in the employment decision 
· Do religious practices have to be treated on equal footing as secular practices?

· Title VII does not demand mere neutrality with regard to religious practices, rather it gives them favored treatment affirmatively obligating employers not to refuse to hire an individual b/c of that person’s religious observance or practice 

· Common forms of reasonable accommodations ( changing tasks, shifts, making exceptions to grooming rules, lateral job changes, changing schedules, unpaid religious holiday (ex: Yom Kippur) 
· Other common issues: 

· Body piercings are religious in certain religions: employers don’t have to accommodate

· Long beards required in some religions: some courts require employers to accommodate, some courts don’t require accommodation 

· Religious Jew worked in the air force and wanted to wear a keepa: air force can restrict this b/c they have uniform requirements 

· Public school teachers wearing religious dress: employer does not have to accommodate b/c religious neutrality in a public classroom can bar this type of dress 

· Employee who has a religious sign posted within his cubicle at work: employer can ask employee to take it down, and if the employee does not take it down, he can be fired 
· Can have a quid pro quo claim – e.g., “come to study group or you won’t be promoted” 
· Can have a hostile work environment claim

· If you’re religious and people make fun or you, or if you’re not religious and you’re singled out 

· Hypo #1 ( Can an employer stop an employee from practicing their religion by pressing their religious views on other employees if it does not disrupt the business? 
· Non-disruptive assertion of religious beliefs around the workplace may have to be tolerated 

· Hypo #2 ( What if the other employee wants to be left alone? 

· The other employee’s desire to be left alone would trump, so the employer would be within his rights to tell the employee to stop

· Employer do not have to allow an employee’s religious activity that adversely affects working relationships or productivity 

· Employer’s acceptance of religiously bigoted remarks by its employees could constitute a hostile work environment 
Constitutional Standard 

· Requires govt to suppress legitimate interests to the free exercise of religion under the First Amendment 
· The Free Exercise Clause 

· The Establishment Clause 

· The Establishment Clause
· To avoid violating the Establishment Clause, a law:  

· (a) Must have an exclusively secular purpose

· (b) Must not lead to excessive entanglement of govt with religion, and 

· (c) Must not have the primary effect of advancing or inhibiting religion

· An incidental or remote effect on advancing or inhibiting religion is ok 

· Thornton v. Caldor ( The law violated the Establishment Clause b/c it gave preference to Sabbath observers by giving them the absolute right to refuse to work on that day without considering the interests and burdens on the employers, so its primary effect was to impermissibly advance a particular religious practice 
· Provided no exceptions for cases where honoring the Sabbath observations would result in economic burdens on the employer or when the employer’s compliance would require imposing burdens on other employees 

· Provided no exception for employers who have attempted to reasonably accommodate 
· The Free Exercise Clause 

· Where the govt has in place a system of individual exemptions, it may not refuse to extend that system to cases of religious hardship without compelling reason (would have to justify the substantial burden on the religious practice with a compelling govt interest) 

· Court invalidated state unemployment compensation rules that conditioned the availability of benefits on an applicant’s willingness to work under conditions forbidden by his religion 

· Otherwise, generally applicable, religion-neutral laws that have the effect of burdening a particular religious practice do not require the govt to provide a compelling state interest 

· Religious Freedom Restoration Act: 

· The govt shall not substantially burden a person’s exercise of religion even if the burden results from a rule of general applicability, except: 

· (1) In furtherance of a compelling govt interest, and 

· (2) Where it uses the least restrictive means of furthering that interest 

· The law must have a secular purpose unless there is a compelling govt interest 
Discrimination by Religious Institutions 

· Title VII provides an exemption from religious discrimination to religious institutions, including religious educational institutions ( religious organizations are permitted to discriminate on the basis of religion in their hiring practices (can give preference to people who practice their religion) 

· Policy: to minimize govt interference with the decision-making process in religions 

· Reaches all religious activities

· Applies only to not-for-profit activities 

· Exemption does NOT authorize race, color, national origin, sex, age, or disability discrimination by religious institutions 

· BUT subject to the ministerial exception: 

· The civil rights laws (Title VII, ADA, ADEA) do NOT apply to ministers or religious teachers in the context of being employed at a religious institution, meaning the institution can discriminate against you based on anything 
· Hosanna ( Perich was a religious teacher, and she had some kind of a ministerial designation. She taught some secular classes and some religious classes. She was a minister covered by the exception, meaning it was ok for the school to fire her b/c of her disability and she could not bring a disability discrimination claim 
· The civil rights laws DO apply to non-religious employees (those not engaged in religious activities) of a religious institution (e.g., a janitor) and the religious institution can ONLY discriminate against you based on religion 

· If you are not a member of the religion that employs you, then they can decide not to hire you 

· Case upheld the church’s termination of a janitor in a church-owned gym for not paying his church dues and not keeping current his church affiliation 

· If an organization with a religious affiliation does not fall under any exemption, it can still attempt to invoke a BFOQ defense to religion-based discrimination 

PROTECTION OF THE PUBLIC INTEREST: WHISTLEBLOWERS 

The “Public Policy” Cause of Action 
· Most states recognize a cause of action for wrongful termination in violation of public policy 

· Rationale: an employer should not use their contractual right to terminate the employment relationship in a manner that might frustrate third party interests

· Frustration is likely where retaliatory termination discourages employee activity that may serve some public interest

· Sources of public policy include: 

· Federal or state constitutions 

· Federal, state, or local ordinances 

· Federal, state, or local administrative regulations 

· Well-established principles in a professional or occupational code of conduct protective of the public interest 

· Unless an employee identifies a specific expression of public policy, either in a statute or in a professional code of ethics, she may be discharged without cause. Steps: 

· Is there a statute implicated here? 

· Is there a professional code of ethics implicated? If so, is there public policy implicated in it? 

· If yes, then that constitutes wrongful termination 

· If no, then that does NOT constitute wrongful termination 

· An employer cannot discharge an employee for performing public obligations 

· Nees v. Hocks ( P was called in for jury duty. Her employer gave her a letter to give to the clerk asking to be excused from jury duty. She tells the court clerk that she really does want to serve on the jury. She serves on the jury, and then gets a letter from her employer terminating her employment. The employer tells her that they are letting her go for performance issues. 

· Jury duty is a civic responsibility and employer cannot discharge employee for fulfilling her obligation of jury duty by serving on the jury 

· However, the employer can: (1) tell you to try to get excused from jury duty, and (2) not pay you for the days you are not at work b/c of jury duty 

· We know there is a public policy regarding jury duty b/c there are statutes that say an employee cannot be fired for serving on the jury (even if the employee volunteered) 

· An employer cannot discharge an employee for refusing to perform an assignment that is in contravention of public policy 

· An employer cannot discharge an employee for refusing to commit a crime or for refusing to participate in a criminal act 
· Example: employer cannot fire me for refusing to give perjured testimony b/c giving perjured testimony is a crime and employer cannot order me to commit a crime b/c that violates public policy 
· Tameny v. Atlantic Richfield ( There is a statute against price-fixing, so employer cannot fire employee for refusing to engage in price-fixing b/c that violates public policy 
· Employer’s authority does not include the right to demand that employee commit a criminal act to further its own interests

· Employee’s action for wrongful discharge subjects the employer to tort liability 
· An employer cannot discharge an employee for refusing to violate his professional code of ethics but ONLY IF there is a public policy implicated in the professional code of ethics 

· The code of ethics must express a clear mandate of public policy: an employee does not have the right to prevent his employer from pursuing its business just b/c the employee perceives that a particular business decision violates the employee’s personal morals 
· Pierce v. Ortho Pharmaceutical ( Pierce opposed the work being done b/c she said it contradicted her Hippocratic oath, which says to do no harm. Her supervisor disagreed and continued with testing the drug. Ortho said she was irresponsible, unproductive, and incompetent to justify firing her. 

· There was no public policy being implicated at this point in the process b/c the FDA had not looked at the drug yet (it was just being tested on animals, not humans)

· There was nothing unethical about Ortho continuing with its testing and Ortho did not violate public policy by firing her 

· Pierce didn’t say the drug was harmful, just that it was controversial 

· Ortho is still doing research on the drug, and it doesn’t know if it is going to take it to the FDA or not 

· The testing was not at the human stage yet, and Pierce didn’t say Ortho would continue with testing without FDA approval  
· It is not up to Pierce to unilaterally decide not to continue testing on the drug 
· Plaintiff must articulate how the law advances a public, rather than a private, interest 

· When the duty of an employee to disclose information to his employer serves only the private interest of the employer, there is no public policy implicated 

· Foley v. Interactive Data ( P learned that his new supervisor was under investigation for embezzlement from his former employer. P believed the company would want to know this info, so he disclosed it to his old supervisor. The employer then fired him. 
· No public policy prohibiting employer from discharging employee for performing his duty to report information relevant to his employer’s interest

Whistleblowers 
· In determining the line between matters that are the subject of public policies from matters that are purely personal, a matter must strike at the heart of a citizen’s social rights, duties, and responsibilities 
· Public policy favors the investigation and cooperation of criminal offenses 
· Palmateer ( P was discharged for giving information to law enforcement that an employee at the company might be violating the criminal code, for agreeing to gather further evidence implicating the employee, and for intending to testify at the employee’s trial if they needed him. 

· Public policy favors citizen crime-fighters and favors the exposure of crimes, and the cooperation of citizens who have knowledge of crimes to report them
· Public policy favors P’s conduct in volunteering info to law enforcement and in further assisting officers when requested to do so. Public policy favors P’s agreement to assist in the investigation and prosecution of suspected crime. 
· Internal whistleblowing and the chain of command 

· The praiseworthiness of an employee’s motives does not detract from a company’s legitimate interest in preserving its normal operational procedures from disruption 
· Geary ( P was a salesman. He believed a product was dangerous, so he informed his supervisor but was told to follow directions. He continued to express his objections and decided to pass his immediate supervisors by taking his case to the vice-president of the company. The company discontinued the product, and P was then fired. 

· P exceeded his duty to give information: he bypassed his immediate supervisors to the vice-president, and the company was not happy about his action (employees must go through the chain of command) 
· The company wanted to preserve administrative order and P was a nuisance at the company – his discharge was not a spiteful retaliatory discharge designed to punish him for calling attention to the defect
· He made disclosures about matters that were not within his area of expertise: P was not an expert in product safety (not his job to decide it wasn’t safe)
· Court said he was not a “worthy” whistleblower 

· Dissent: P was a good employee and he was rewarded by being fired. If he hadn’t warned the company and the product cause injury, he would not have been fired. 
· Note: There would probably be public policy implicated if this case were decided today 

· Hypo (  In-house legal counsel sees something that he thinks might be illegal. Go through the chain of command in disclosing violations (start from the bottom and work your way up to the next person up the company) 
· First, disclose securities violations internally to the chief legal officer 

· If unsuccessful, then go to the president of the company 

· NEVER go to the president behind the person’s back. Instead, talk to the person and say that if they don’t agree with you, you both can go to the president and argue your side of the case 

· If unsuccessful, then go to the chairman of the board 

· If unsuccessful, then go to the board of directors 

· If still unsuccessful, THEN you resign 

· Note: Lawyers are required to internally report legal violations but are only authorized to disclose externally if the highest authority in the organization refuses to address the violation or insists on a clear violation of the law 
· BUT it may be a problem for lawyers to report externally to the SEC b/c of the attorney-client privilege and most lawyers choose not to disclose 
· Some state laws provide broad protection to whistleblowers while other states define protected activity more narrowly 
· E.g., New York’s statute applies only to disclosures of wrongdoing presenting a substantial and specific danger to public health or safety 

· Only requires a reasonable belief that a violation is likely to cause imminent risk of harm or that it is a hazard to public health or safety 

· You want to try to exhaust your internal remedies 
· Federal legislation providing protection to whistleblowers 

· False Claims Act ( Provides protection for qui tam actions 

· A private individual who assists a prosecution (i.e., a whistleblower) can receive all or part of the penalty of cost 

· Similar to bringing a derivative action: you are going to help the company by blowing the whistle on it and you get part of the penalty that the company has to pay 

· Sarbanes-Oxley Act ( Made it illegal for an external company that audited your books to get other business from your company 
· Two whistleblower protection provisions: 

· (1) Section 806 

· Protects individuals who report or cooperate in the investigation of conduct alleged to violate federal securities and antifraud laws 

· Provides a private civil action if they are retaliated against 

· (2) Section 1107 

· Makes it a felony to intentionally retaliate against individuals who provide law enforcement officers with truthful information concerning the commission of any federal offense 

· Dodd Frank Wallstreet & Consumer Protection Act ( Requires the SEC to pay incentive awards, or bounties, to whistleblowers who provide the SEC with original information about violations of federal securities laws 
· Whistleblowers need not first report violations through the company’s internal compliance or legal programs in order to qualify for the award 

· This scheme undermines the ability of companies to promote internal compliance programs 

· Criteria for eligibility of award: 

· It has to lead to successful enforcement by the SEC of a federal court or administrative action 

· The SEC has to obtain monetary sanctions in an amount greater than $1 million 

FIRST AMENDMENT PROTECTIONS
Freedom of Expression
· Reaches only govt action, not private employers (teachers, DAs, city attorneys) 
· Use the Pickering balancing test to see whether First Amendment protections apply 

· A balance between the interests of the employee as a citizen in commenting on matters of public concern and the interests of the state as an employer in promoting the efficiency of the public services it performs through its employees 

· The balance = Operational requirements of an office vs. expressions of a viewpoint that any citizen might have 

· Pickering ( Teacher wrote a letter to local newspaper that was critical of the school board regarding a proposed tax increase. He signed letter in his own name. Content of the letter was not directed at any person with whom he would normally work with in the court of his daily work. The board then fired him for writing and publishing the letter.  
· A teacher cannot be terminated for exercising the right to comment on matters of public importance, absent proof that the teacher knowingly or recklessly made false statements 
· The topic at issue in the letter was the need for additional funds for the school system, which is an issue of public importance and an issue that public-school teachers will likely have informed opinions about. 
· Letter did not impede teacher’s proper performance of any of his daily duties in the classroom or interfere with the regular operation of the school as a general matter
· Letter didn’t have to do with him or other teachers at the school and nobody’s reputation was damaged by the letter – not directed at any individual and not directed at his supervisor. It was generally relating to the entire school district and how they fund themselves 

· Employer cannot fire a teacher for communication about issues that are only tangentially related to his work 
· His comment was a matter of public debate (funding) and the fact of his employment (at the school) was only tangentially involved in the subject matter of the public communication 

· Under what circumstances might the teacher’s dismissal be appropriate? 
· If he beaches a duty of confidentiality or maybe if he publicly criticizes the principal 
· Maybe if the letter had been written during the election before the bond issue had been decided 
· Board would argue this is not a public issue but goes to the heart of how the school is operated 
· Teacher would argue that as a taxpayer, he thinks the money we use should be spent in a smarter way, and this is a matter of public concern 
· As a broad rule, the govt cannot simply prohibit federal workers from giving speeches or writing articles that have nothing to do with their official duties 
· Is the speech a matter public concern or private concern (matters about how the office is operating)?
· Govt officials should be given wide latitude in managing their offices and employee grievances are not matters of public concern 
· Connick v. Myers ( Employee undermined office relations, distributed questionnaire during office hours, and it was an employee’s grievance about not liking the fact that supervisor transferred her 
· Looking at time, manner, place, and content, this was not matter of public concern 

· The inappropriate or controversial character of a comment is irrelevant to whether it is a matter of public concern 

· Example: Clerical employee in sheriff’s office reacted to the attempted assassination of President Regan, saying “I hope they get him next time.” (Not matter of public concern) 

· Does the speech interfere with the employee’s employment relationships?
· Look to see whether the working relationship between the supervisor and the employee is implicated in the speech or whether the communication was only tangentially related to work 
· Determine whether the comment is made publicly or privately  
· If it is a public comment, the Pickering balancing test applies 

· When a teacher speaks publicly, it is generally the content of his statements that must be assessed to determine whether they in any way either impeded the teacher’s proper performance of his daily duties in the classroom or interfered with the regular operation of the school generally 

· If it is a private comment, additional factors must be considered in the Pickering calculus ( manner, time, and place in which the comment is delivered 

· When a govt employee personally confronts his immediate supervisor, the employer’s institutional efficiency may be threatened not only by the content of the employee’s message but also by the manner, time, and place in which it is delivered 

· Example: If I come into the principal’s office and ask to talk about the school’s hiring practices b/c I don’t think enough minority teachers are hired (ok)
· Example: If I was talking to a parent and the parent was railing about how there are not enough minority teachers at the school, and then I burst into the principal’s office yelling, while he is in a meeting with students (not ok) 
· Is the employee making statements pursuant to their duties or speaking as a citizen? 
· When public employees make statements based on official duties, they are not speaking as citizens for First Amendment purposes and the Constitution does not insulate their communication from employer discipline 

· If the speech is part of your job duties and you don’t like the way someone is telling you to do your duties, that is a matter of private concern and employer can discipline you however it chooses 
· Managers must have discretion on how to operate the office and how to discipline employees, and not every employee grievance has to be constitutionalized 
Freedom of Association 

· Teachers have a right to free association and an employer’s unjustified interference with a teacher’s associational freedom violates due process 
· Unless there is some illegal intent, the employees’ right to form and join a union is protected 

· Hypo ( What if I am a member of ISIS or Al-Qaeda? Does my employer have a right to fire me?

· Yes, these groups favor the overthrow of our govt 

· Hypo ( What if I am a member of the Communist Party?

· No, just b/c I am a member of the Communist Party doesn’t necessarily mean that I am in favor of overthrowing the govt 
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