I.  INTRODUCTION
A.  The Criminal Process
Process: Crime -> Pre-arrest investigation -> Arrest  -> Complaint  -> First Appearance  -> Preliminary Hearing or Grand Jury  -> Arraignment/Set Trial Date  -> Plea bargaining  -> Pretrial motions  -> Trial  -> Sentencing  -> Appeals  -> Collateral Challenges (Habeas corpus)
Appeals and Habeas Corpus
Habeas allows you to go to federal court when you’ve exhausted your state court appeals
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A collateral challenge is when you lost on appeal in state court, so you make a habeas challenge in federal court
Note:
· State cases are People v. X or State v. X
· Federal cases are US v. X
Cases showing the importance of the criminal process:
· Scottsboro Case: All black defendants accused of rape by 2 white women and charged for a capital offense. The issues was if they were denied due process of law because they did not get a fair trial. Their lawyer was appointed by claimed he wasn’t competent to handle the case. The lawyer had 6 days to prepared, the trial lasted 1 day, and all were convicted. The Supreme Court said this was NOT a fair trial.
· Patterson v. Chicago Police: Chicago PD tortured Patterson to get him to confess to a murder because he had a bad reputation and was the son of a police officer. The police really thought they got the right person, but Patterson was exonerated after he found a paperclip and etched into the desk what had really happened to him.
B.  Role of Criminal Procedure
Goals of Criminal Procedure:
1. Correct result
2. Fair process
Challenges in having a fair criminal justice system
· Racism
· Resources
· Balancing defendant’s rights vs. victims rights
· Historical approach to procedures
Participants in Criminal Justice System
The criminal justice system consists of people
· Police: role is to do the initial investigation
· Prosecutors: job is to put on a fair trial; only 2% of people who commit crimes are actually prosecuted; prosecutors have a lot of discretion
· Magistrate judges: may execute search warrants
· Trial judges: concerned with efficiency
· Appellate justices: look only at the record and decide the law (not facts)
· Defendants: interest is to not go to gial
· Defense counsel: looks to get the best deal possible for the client, one loyalty is to the client
· Victims: do not have a direct role; the prosecutor represents their interests but doesn’t have to follow their direction
· Jury: fact-finder who determines what is reasonable
· Correctional system: huge!
· Media: interest in certain cases
· Public: all people governed by the Constitution
1. Governing Laws
Governing Laws
· Federal Constitution
· State Constitution
· Statutes
· Agency regulations and policies
Notes:
· Most of criminal procedure comes from the Bill of Rights
· The federal Constitution is the LOWEST standard. The states can give more (but not less) than the federal Constitution (pursuant to federalism)
C.  Incorporation Doctrine
Rights must be fundamental
Any rights which are fundamental are incorporated in the 14th amendment’s due process clause and apply to the states as well as the federal government
· Incorporation is used as a tool to reform state criminal justice systems
Example - Duncan v. Louisiana: The 6th amendment right to a jury trial applies in state court because it is a fundamental right. Duncan was a black man who slapped a white boy’s elbow and was charged with battery, which is a misdemeanor. Duncan requested a jury trial but was not given once because in Los Angeles you were only entitled to a jury trial if you were facing the death penalty. The Court said he was wrongfully denied a jury trial as the right to a jury trial is incorporated to the states

1. Unincorporated Rights
Incorporation is selective incorporation, so most of the Bill of Rights now apply to the States.
Rights which are NOT incorporated
· 3rd amendment: right not to quarter soldiers
· 5th amendment: no right to grand jury
· 7th amendment: no right to jury in civil cases

2. Meaning of Incorporation
What does it mean to be incorporated?
· Jot for jot? Yes for the 4th and 5th amendments. But there is some latitude for states (see jury trial rights)
· Not all procedures used in federal court are used in state courts. No right to a unanimous juries or 12 person juries under state law (although you do have this right under federal court)
· If the SC has set forth scope of right, Defendant cannot claim a broader right under 14th amendment due process
D.  Retroactivity
RULE: New constitutional rights are generally NOT retroactive, including for habeas corpus cases. Retroactivity is rare and uncommon.
Exceptions:
1. New substantive law: if the court says this never was or never should have been a crime
a. Example: Lawrence v. Texas (overruling outlawing sodomy), Montgomery v. Louisiana (overruling mandatory life sentence for juveniles convicted of murder)
2. “Watershed” rule of procedure (must be a rule that embodies fundamental fairness)
a. Example: Gideon v. Wainwright (absolute right to counsel)
Example - Schiro v. Summerlin: An interceding case said the jury (not the judge) should decide if you get the death penalty. A judge had given the defendant the death penalty, so he appealed. The court said that the rule is not retroactive as it was not fundamentally unfair for a judge to make this decision, so it did not apply to the defendant.
II.  SEARCHES & SEIZURES
4th amendment: “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause”
Analysis:
1. Was it a search?
2. Was there probable cause?
3. Was there compliance with the warrant requirement?
4. Was there a valid exception?
A.  Introduction

1. Who does the right belong to?
The rights belongs to “people”
· Applies if you’re a citizen or a permanent legal resident
· A lower court has said the amendment covers everyone in the US (ie even if undocumented) but the SC hasn’t said anything about this. Makes sense because law enforcement has no way to tell who is here legally and may lead to abuse otherwise
Limit: The 4th amendment only applies to searches inside the US. Does NOT apply to searches outside of the US, even if conducted by US law enforcement
· Example - Verdugo-Urquidez: US law enforcement investigating drug sales in Mexico raided a house in an illegal search. The Court held this was not a violation because the search was outside of the US

2. Whose conduct is covered?
Rule: 4th amendment covers only government action. Does NOT cover searched by private individual, unless working for the government (need state actions, example: police officer or informant)

3. Reasonableness
General Approach of the 4th Amendment: the key question is whether the search is unreasonable (but this is not a clear standard).
· Warrant model (Adopted approach): There is a presumption that searches must have a warrant to be reasonable, but there will be exceptions where they might be reasonable without a warrant.
· With a warrant you get a 2nd opinion on what is reasonable by getting a 3rd party evaluation by the court
· Reasonableness model (Not the standard but some judges want this): Searches only need to be reasonable and if there is a warrant, it must be based upon probable cause. 
· Problem with having reasonable as the only standard is the severity of the crime would affect the reasonableness decision because the remedy for a violation of the 4th amendment is suppression of the evidence
B.  What is a “search”?
2 Ways to Find a Search:
1. Katz Reasonable Expectation of Privacy Test
2. Physical Trespass
Rejected model - Olmstead: To be a search there must be a physical intrusion, so eavesdropping is not a search because there is no physical trespass. This rationale was based on the language of the 4th amendment, which suggests that there is only a search if you go into the physical area.
Katz Reasonable Expectation of Privacy (REP) Test: A search is a violation of subjective and reasonable expectation of privacy
Rule (from Katz Harlan concurrence)
1. Subjective expectation of privacy of the individual
2. Objectively reasonable expectation of privacy (determined by the judge)
Seminal Case - Katz v. US: The FBI attached electronic listening devices to the outside of a phone booth and could hear the defendant’s conversation inside. This was considered a search.
Rationale:
· If you’ve shown you want it to be private, that should be considered a search
· A physical intrusion is NOT necessary because the 4th amendment protects people, not places
· Purpose of the 4th amendment is to protect privacy, not just places
Concerns about REP theory:
· How to decide?
· Once court decides no REP, how do we ever get it back?
· Once public disregards privacy, there is no REP
· Generally, decision being made when police discovery of illegal activity
Note: Our idea of what is REP changes with new technology
Physical Trespass Theory of Search: trespass on “effects” is an alternative way of finding a search in addition to the Katz REP test
Seminal Case - US v. Jones: Affixing bumper on car and getting information tracking public movements is a search as this was a physical trespass because they touched the car, which is enough to constitute a search.
Rationales:
· Majority: Katz test is not exclusive. 4th amendment also covers trespass on “persons, houses, papers, and effects.”
· Key Concurrence (Sotomayor): The Katz test can decide the case and we need to reconsider our expectations of privacy in the fact of new technology. Embraces mosaic theory (extensive monitoring): there is a reasonable expectation of privacy in the sum of public movements because you can find out a lot (which is otherwise private) from following someone around.
· Concurrence (Alito, Ginsburg, Breyer, Kagan): Should not return to trespass analysis because the intrusion isn’t physical, the intrusion comes from the information. You can collect information without physically touching property, like with GPS monitoring. Different state have different trespass rules which causes problems and it is based on outdated trespass law when the 4th amendment was put into effect. Eventually this will lead to incongruous results. Should focus on REP and long-term monitoring.
Open questions: GPS monitoring without trespass? Will that violate REP given how much public monitoring is already occurring and that information is available to 3rd parties? How long is “too long” for monitoring?
1.  Open fields vs. curtilage
Open Fields: No REP in an open field so NO SEARCH
· Use of open field is not usually intimate or private activities
· Social understanding what is in/near a house is private, but not what is in the open field
· Based on the language of 4th amendment, walking in an open field is not a trespass (Hester)
Example - Oliver v. US: Court held no REP in an open field and no trespass, so no search. Dissent says this is a legal violation under trespass law and theses areas can be used for private/intimate activities (Examples: reading, poetry, worship) and they manifested expectation of privacy
Curtilage: There is a REP in the area near your house and therefore a SEARCH in curtilage
Dunn Factors re Open Field v. Curtilage:
1. How close to home? (50 yards?)
2. Within an enclosure surrounding the home? (Fences?)
3. Nature of use? (Intimate or not?)
4. Steps taken to protect area from observation by passersby?
Note: Where you come from can affect your understanding of curtilage
Example - US v. Dunn: Drugs were found in a barn. The barn and area was outside was curtilage and therefore this was not a search. It was not close to the home, not attached to the home, made little effort to protect area from observation. Dissent argued it should be considered part of the curtilage because the barn can be used for various things including intimate activities, it wasn’t that far from the home, there was a lot of traffic between that area and the home, and although it was small they had a fence to protect from observation.
2.  Aerial searches
NO SEARCH if surveillance of the home is viewable to the police where the public have right to be
· Example: If the police are looking through a hole in the fence, that is not a search because the public can look through that hole as well
Seminal Cases:
· CA v. Ciraolo: Police conducted a flyover at 1,000 feet and found marijuana plants growing behind defendant’s fence. The court said because the plants were observable to anyone flying in the space above the house where the public could be, this was not a search.
· Dissent: Argued this is a search because we do not expect the public to actually be here. Also, the public travels through this area fleetingly while the police survey and hover over.
· Florida v. Riley (PLURALITY): Police conducted a flyover at 400 feet. Plurality said no REP because the police are not violating the law as they are legally in the airspace
· Concurrence (O’Connor): Focus should be on if we reasonably expect the public would be there, not whether the police are legally in the airspace. The burden should be on the defendant to show this
· Dissent (Brennan): The plurality decision is impacted by the drugs found by the search. There is a REP; just because something is exposed to the public isn’t the same as to the police, as the public wouldn’t actually hover a helicopter like this.
· Dissent (Blackmun): The prosecution has the burden to show no REP and they failed to meet this burden.
Consider drones and other new devices: The more the public uses the devices, the more it impacts our REP. Brennan dissent anticipated drones.
3.  Thermal imaging and enhanced technology
Use of thermal imaging devices is a SEARCH
Kyllo factors determining REP: 
1. In general use?
2. Involve the home?
3. Capable of showing intimate activities? (what matters is what the device is capable of seeing, not what it actually sees)
Seminal case - Kyllo v. US: Defendant was suspected of growing weed because of his high utility bills. They used a thermal imaging camera to see the heat lamps in the home. This was a search because it revealed what was happening inside the home and the technology was not in general use. Dissent said this was not a search because “bouncing off the walls”.
Other types of technology: binoculars, flashlights powerful camera lenses, telescopes, night-vision equipment, scanning license plates, face-recognition technology, retinal scanning. These are probably not searches except maybe night visions equipment and retinal scanning as they are less in general use
4.  Trash searches
Rule: Looking through trash is NOT a search (as long as there is no trespass) because there is no REP in trash
Seminal case - CA v. Greenwood: There is no REP in trash the defendant left on the curb because it is common for people or animals to rummage through the trash. Dissent doesn’t accept this and compares to common knowledge that people can break into your home; just because they do so does not mean the police can. The scrutiny of someone else’s trash is not socially acceptable and you can find out a lot of intimate details about someone from their trash.
Note: Trash collection on private property argument should rely on trespass theory rather than REP
5.  Public Areas
Rule: Observation of public behavior is NOT a search
Considerations for the court:
· Does public have access?
· When is there a reasonable expectation of privacy?
Example: No search if you go into a public bathroom because the public can observe it as the police can. If they are looking through the gaps in the stall, could argue REP because of privacy, but could also argue no REP because anyone could see through the gaps.
6.  Electronic Tracking Devices
Rule: What happens in public is NOT a search. Tracking devices essentially just track your public movements
· Note: REP does not depend on any awareness that you might be followed or your ability to evade
It is NOT a search if you follow them TO a location as there is no trespass
· Seminal case - US v. Knotts: Police put a beeper in a can prior to the defendant purchasing it and followed him using the beeper. Because anyone could have been following the car as its movements were in public, there was no REP. 
· Concurrence said REP is still worth raising if there is a trespass
It IS a search if you follow them INSIDE a location
· US v. Karo: It was proper for the police to follow the defendant right up to the house, but not once he goes inside the house because not it is not in public view.
7.  Consensual Electronic Surveillance
Rule: Consensual surveillance in person or by telephone/recording NOT a search. 
· Rationale: There is no REP because you are saying something that you cannot expect to be private as you have no REP when you talk to someone.
Example - US v. White: Informant wearing a wire talked to a drug dealer who did not know they were wearing a wire. This was not a search because there was no REP as that person could go tell the police the same thing that was recorded. Consequence is you should assume everyone is a snitch.
Contrast: With wiretapping neither person on the call knows the government is listening. There is a REP that a person not on the call is not listening.
Note: Buttonhole or body cameras would not violate the 4th amendment as they only record what is visible to/listened to by another person.
8. Financial Records
Rule: NO SEARCH when the government requests financial records from a bank because there is no REP as the records were given to a third party. (3rd party principle)
Example - CA Bankers Association v. Schultz: inspection of bank records are not searches because banks are parties to any transactions and thus have knowledge of them; no reasonable expectation of privacy because it is known by others, here the bank that processes the transactions
Note: Can still argue REP because you expect the bank to have it (not the government) because the reality is you have to give information to a third party to do any transaction because each individual can’t have a private bank.
9.  Pen Registers
A pen register is a device that records numbers called by a phone. NO SEARCH when the police get a pen register because there is no REP because the phone company keeps track of all the numbers you call.
· No warrant with probable cause required
· Only requires application to court
· Counterargument: You can’t make phone calls without giving information to your phone provider. You have no choice but to give the information to a third party.
Seminal case - Smith v. Maryland: Woman who was robbed was getting calls from the robber afterwards, so the police got the pen register to find the robber.
Computers
Carnivore is a program which allows the government to get a pen register for a computer where they can see who you email which sites you go to, etc. NO SEARCH when this program is used.
· Pen collections v. full collection: Viewing the FULL collection (ie the substance of the emails) requires a warrant
10. Electronic Pagers/Messages on Phone Machines and Cell Phones
Rules:
· Number appears on device - NOT a search because public
· Activating beeper to search for calls - SEARCH because you have to go through it
· Checking cell phones - similar analysis: if it appears on the cover of the device NOT a search but if you have to go through it is is a SEARCH
Cell phone surveillance
Cell phone surveillance is a SEARCH
· Rationale: There is a REP in wireless cell site location information. This is a narrow exception to the 3rd party principle (Smith, Miller) because the amount of information that you can get from cell site location information.
· Seminal Case - US v. Carpenter: Police used cell site location information to locate Defendant during the robbery. 
· Note: This reacts to Sotomayor’s mosaic theory from US v. Jones. Problem is this is hard to enforce in practice: how long and how much information is too much?
· Dissenters would stick with the 3rd party doctrine or trespass, worry that this will restrict law enforcement
Open questions: real-time cell site location information, tower dumps, other devices (info on a FitBit no search, but other devices?)
11. Dog sniffs 
Rule: Dog sniffs are sui generis because it will only reveal contraband or not contraband; it cannot tell you what it is beyond that distinction. There is no REP in your contraband, so generally NO SEARCH.
Examples:
· Sniffing bags is NOT a search (US v. Place: Dog sniffing luggage was not a search. They are sniffing outside of the bag which is in the public, so not a search.)
· Sniffing a car is NOT a search (Illinois v. Caballes: Defendant was pulled over for speeding and the dog found drugs. The sniff was not a search.)
· Dissent (Souter): Dogs are not always accurate.  If they are looking beyond contraband, then it should be considered a search.
· Dissent (Ginsburg): The dog sniff extended the search improperly so this was an unlawful seizure because the police were only able to stop the defendant for long enough to give the ticket and no longer.
Limitation: Dog sniff of vehicle must NOT prolong vehicle stop as that is a seizure violation
Seminal case - Rodriguez v. US: The officers went beyond the time needed to write the ticket to conduct the dog sniff, prolonging the stop 7 minutes. By keeping him longer, the seizure was prolonged without suspicion. Dissent said this was reasonable based on the entire encounter and the approach of the majority is arbitrary and endangers police officers by dictating what the police must do and in which order. Also, there is reasonable suspicion in this case due to the overwhelming odor of air freshener, the nervousness of the passenger, and that the stories of the driver and passenger did not line up.
Sub-rule: Canine sniffs of the outside of a home constitute a SEARCH
Seminal case - Florida v. Jardines: A dog altered to the smell of weed while on the defendant’s porch. The Court used the trespass theory and distinguished this from a visitor because the government is there to investigate and you cannot turn them away like a visitor. Concurrence would have held the same under Katz as dogs are like new technology which are not in general use.
Note: dog sniff alert may be enough to show probable cause
Florida v. Harris: Defendant moved to suppress drugs because dogs were not formally certified despite being trained. The Court said certification was not necessary as probable cause is a loose totality of the circumstances standard, so police can look at the training of the dog generally and make a probable cause determination.
12.  Manipulating bags
Rule: Manipulation of bags is a SEARCH if it is squeezed
Example - Bond v. US: Officers on a bus squeezed the luggage of passengers and found a brick like object in defendant’s bag which ended up being drugs. The court held this was a search because of the level of manipulation. 
· Dissent said this should not be a search because there is no REP because people always move each other’s bags.
· Note: This case was decided pre-9/11 and would probably come out differently today because now we have no REP in our luggage.
13.  Field testing of drugs
Rule: Chemical field testing of drugs is NOT a search because the test can only show contraband or not and there is no REP in contraband.
Example - US v. Jacobsen: Employees of a freight carrier observed a white powdery substance. A federal agent removed a trace of the powder, subjected it to a chemical test, and determined it was cocaine.
Court said the field test is not a search.
14.  Private searches
Rule: Private employer’s activities are NOT searches unless conducted at behest of government
Examples:
· US v. Sims: Law enforcement had employer check out defendant’s computer. This was a search because the government asked the employer to work for them, triggered the 4th amendment
· Searches by private security guards do NOT trigger the 4th amendment
15.  Foreign searches
Rule: Surveillance conducted in foreign countries is generally NOT a search even if used as evidence in American prosecution
Exceptions:
· Specific effort to circumvent the 4th amendment
· US supervises foreign investigations
C.  Probable Cause Requirement 
Probable cause is required to obtain a warrant for search or arrest. There is no precise test for PC. Generally understood as “fair probability” of criminal activity (aka enough to convince the court it’s more than just a hunch)
· NOT proof beyond a reasonable doubt
· NOT a preponderance of evidence
· Practical, non-technical, fluid standard
· More than mere allegations or “reason to suspect”
1.  Standard for Informants
Aguilar-Spinelli Standard (Rejected)
If using information from informant, required to:
1. Show informant is reliable/credible
2. Show source of information/”basis on information”
Note: 4 states still use this test (but not CA)
Example - Nathanson insufficient warrant: “The affiant has cause to suspect and does believe that liquor illegally brought into the United States is located at 621 Sycamore.” This was insufficient because there is no evidence to support this other than the accusation; this is essentially just a suspicion.
Illinois v. Gates Standard
Totality of the circumstances including:
· Source of information
· Amount of detail
· Corroboration (by police or others)
· Predictive nature of the information: the more predictive, the more valuable
· Officer’s opinions
· Nature of information
Note: The Aguilar-Spinelli standard becomes some factors in the totality of the circumstances test
Examples:
· Seminal case - Illinois v. Gates: The police never found out who the informant was, so this would never have passed under the AS standard. Although the informant was anonymous, the police corroborated the tip which was predictive and the tip was based on common sense. Under the totality of the circumstances, this was sufficient for probable cause.
· Mass v. Upton: Ex-girlfriend’s trip had detail, some corroboration, officer’s experience, and common sense. She knew where the RV was, knew about the raid, and knew about the items stolen. This was sufficient under the totality of the circumstances test for probable cause.
· US v. Leake: Citizen called in a tip about a stash of marijuana in the basement of a home after he recognized the odor. The police confirmed the address and cars in driveway. This was NOT sufficient under the totality of the circumstances test for probable cause.
2.  Staleness
Rule: Probable cause should be relatively fresh but can extend if evidence of ongoing criminal activity.
· Example - US v. Harris: Most of affidavit had events from 1986-1989 and the search warrant was issued in 1990, 18 months after the search of the night club. The information was not stale because they had evidence the criminal activity was ongoing.
3.  Multiple Suspects
Rule: If there are multiple suspects with equal likelihood of committing the crime, there is PC for all of them (within reason)
Seminal case - Maryland v. Pringle: An officer arrested all 3 occupants of a car when they did not admit the contraband was theirs. The SC said the officer had probable cause to arrest all occupants as they did not know for sure who it belonged to, but it was equally likely to be any of the occupants.
· Note: Once Pringle admitted the contraband was his, the police no longer had PC to keep the other suspects
4.  Objective Standard
Probable cause is an objective standard
· It doesn’t matter if the stop was a pretext
· The real motivation of the officer is irrelevant as long as objectively the factors for the decision are there
· Causes potential problems with racial profiling to target people because we don’t look into subjective intent
· Rationale: finding out an officer’s real motivation is impossible and they won’t always tell the truth or even be aware that they are profiling
Seminal case - Whren v. US: There were technical traffic violations, but the real reason the officers pulled the defendant over was because they suspected he was drug dealing. The defendants argued the police used the minor traffic violations as a mere pretext, and they were targeted because of their race and location. The Court held this was irrelevant as the standard is objective.
5. Mistakes
Wrong Offense
Rule: Doesn’t matter if search or arrest for wrong offense as long as there is probable cause for arrest on another offense. This is not a 4th amendment violation.
· Example - Devenpeck v. Alford: Defendant was arrested for recording a conversation with a police officer, but that was not illegal. But the officer could have arrested him for another offense of impersonating an officer. The arrest did not violate 4th amendment because there was PC defendant violated another law even though the grounds for the arrest were wrong.
· Note: The result is that an unsure officer may “roll the dice” and hope to find PC later
· Rationale: We don’t expect officers to know the law, so need to balance this expectation with privacy considerations
Mistake of Law
Rule: Reasonable mistake of law does not invalidate probable cause or reasonable suspicion. Good faith mistakes by officers do not undermine PC. 
· Rationale: The ultimate touchstone is reasonableness, and PC is there even though it was PC of something that wasn’t a crime.
Seminal case - Heien v. NC: Officer misunderstood the law. The officer had stopped the car for operating with only one of its two brake lights working but this was incorrect. Nevertheless, the seizure was not a 4th amendment violation because the officer’s misinterpretation of the law was reasonable.
· Concurrence (Kagan): Says we need an objective standard rather than good faith because we do not look at the subjective beliefs of officers.
· Dissent (Sotomayor): It is not reasonable to arrest people for something that is not a crime; this gives too much discretion to the police.
D.  Warrant Requirement  
Assuming there is a search, police need to comply with the 4th amendment. The go-to way to comply is with a warrant. If police have a warrant, the defendant has the burden to show it is not valid. If there is no warrant, the state has the burden to show there is an exception to the warrant requirement.
1.  Warrant requirements
Valid warrant requirements
1. Probable cause
2. Under oath (officers claim under oath or affidavit that they believe there is PC)
3. Describing of place to be searched
4. Description of persons or things to be seized
Fed. R. Crim. P. 41(e)(2)(A):
· Warrant issued by magistrate
· Identify person or property to be searched
· Identify person or property to be seized
· Designate magistrate for return (must return evidence to magistrate before can be used as evidence)
· Warrant generally good for 14 days
· Should be served during “daytime” (6am-10pm)
· Note: If police start search within the daytime and it takes longer than expected, that is permissible
· Note: Police can get a warrant outside “daytime” with special permission
a.  Specificity of things to be seized and place to be searched
Specificity of things to be seized
Rule: Cannot have an overboard statement in a warrant, but can be read in context
· Seminal case - Andresen v. Maryland: Catch-all language “together with other fruits, instrumentalities and evidence of crime at this (time) unknown” did not make warrant overbroad because read in context is clearly meant those fruits, instrumentalities, and evidence of THIS crime, not any crime.. Dissent said this was a general warrant because of the catch-all language; here the officers used constraint, but based on the words of the warrant they could have done more, violating the rights of the defendant.
Rule: NO mention of items to be seized is a 4th amendment violation. Description must be on face of warrant though affidavits or other documents can be incorporated by reference. 
· Example - Groh v. Ramirez: The affidavit had specificity of the items to be seized, but the warrant itself did not and did not incorporate the affidavit by reference. Although the police did do the search appropriately, this was still a 4th amendment violation. Dissent argued the Court should just look at the reasonableness of the search.
What can be seized?
· “Fruits and instrumentalities” of a crime: related to a crime and used in the crime
· Example: a gun used in a bank robbery, a scale used in drug sales
· Other “evidence” of a crime: 
· Example: a mask used in a bank robbery, a ledger used to record drug sales
Open question - computer searches
· What is “reasonable particularity” for items on computer?
· How describe? Difficulty framing particularity with computer searches because we don’t know how files are saved
· Can you rummage through all of the computer files to find the right files?
Describing place to be searched
Can use address, description, photos, cross tresets, if curtilage or garages are included, etc.
b.  Anticipatory warrants
Anticipatory warrants are permissible when a crime has not occurred yet, but the police know what will happen (often because they’re undercover and know what will happen, but it has not happened yet)
· Still must show PC that specific items will be at location
· Rationale: Without these warrants, police will go in aways; at least this way they get permission in advance
Requirements: can have anticipatory warrants if:
1. it is likely you will find the evidence AND
2. it is likely the triggered event will occur
Seminal case - US v. Grubbs: officers obtained a search warrant for defendant’s house in the basis of an affidavit explaining the warrant would be executed only after a controlled delivery of contraband to that location. Court held this anticipatory warrants was permissible.
c.  Third-party warrants
Rule: If you know evidence of a crime is in the home of someone not involved in the crime, it is not a 4th amendment violation to search. Police can search anywhere to find evidence of a crime, even a non-suspect’s residence.
Example - Zurcher v. Stanford Daily: Police were injured in a protest on campus and the police searched the school’s newspaper for evidence because they documented the protest. 4th amendment has no special 1st amendment rule. The SC said the police can search any third party for evidence of a crime. (Note: Statute was later passed for protection) 
2.  Executing Search Warrants
Main concerns in executing a warrant are police safety and destruction of evidence 
a.  Timing & Special Masters
Timing
· Daytime (6am-10pm) unless otherwise authorized
· Warrant good for 14 days unless otherwise authorized
Special masters
· Statutorily required
· Lawyer’s and doctor’s offices
· More 6th amendment issue than 4th amendment issue
b.  Conduct during search
Rules:
· Can only search in area where you would find what you are looking for (ie if a big item, cannot look into a small drawer)
· Can detain persons present at time of search (Michigan v. Summers)
· Rationale: safety of the officers
· Can handcuff, detain, and interrogate persons present at the time of the search (Muehler v. Mena: Police obtained a warrant to search the suspected home of a gang member. Mena was handcuffs and detained for 2-3 hours. This was not a Constitutional violation.)
Limitation: Only persons within the immediate vicinity of the search may be detained. 
· Rationale: The purpose of allowing the police to detain is to prevent injury or destruction of evidence, which are not in play here
· Seminal case - US v. Bailey: Police had warrant to search residence and stopped the defendant who was about a mile away incident to serving the search warrant. The Court said this was improper as he was not within the immediate vicinity of the search.
Factors to determine if in the immediate vicinity:
· Lawful limits of property
· Within sight?
· Ease of reentry?
c.  Knock & Announce requirement
When police come to execute a warrant, they should knock and announce their presence
· If you leave your door open, police still need to knock and announce
· Knock and announce is fundamental to whether it is a reasonable search
· Knock and announce is a 4th amendment requirement pursuant to common law tradition (Wilson v. Arkansas: Police did not knock and announce in a search for narcotics and caught defendant flushing drugs)
How to Comply: VERY easy
Example - US v. Banks: Police waited 15 seconds after knocking to enter. The Court held this was permissible because they do not want to second guess the police.
Remedy: NO exclusionary rule. Even if there is a violation of the knock and announce requirement, evidence will NOT be thrown out. Failure to knock and announce does not mean evidence is suppressed although there is a 4th amendment violation. (Hudson v. Michigan)
· Rationale: Balance between privacy and the needs of law enforcement
Exceptions (including but not limited to): threat of physical violence, escaping felons, when there is reason to believe evidence would be destroyed if notice is given
· NO per-se exceptions, it is a case-by-case approach
· Example - Richards v. Wisconsin: SC rejected that all drug cases are exceptions to the knock and announce requirement because not all drug cases are the same. It must be reasonable not to knock and announce, and in this case it was reasonable not to.
d.  Mistake in executing warrant
Honest mistakes in executing a warrant are tolerated. The standard is reasonableness. 
· Description, address, execution, etc. mistakes are permitted
· Problem is no incentive for the police to confirm they are correct if we allow mistakes
Seminal case - Maryland v. Garrison: Police put the wrong address on the search warrant. They got to keep what they found because it was an honest and reasonable mistake. Dissent said this standard is too low and the police will not ensure they are correct if they know they can make a mistake
Examples: 
· Handout: Police got a search warrant for child porn based on an IP address but came to the wrong physical address.
· LA County v. Rettele: Police conducted a search of a house where they found the occupants (who were the wrong race) naked in bed. Court held warrant and manner of execution was reasonable as they were only detained a few minutes, it was necessary for the safety of the officers, and there could have been people of the correct race elsewhere in the house.
e.   Private assistance & media ride-alongs
Rule: Police can have private parties at a search if they are there to help with search. Third parties must be there to assist in legitimate objectives of the police
Example: If victim was robbed, you can have them come with the police to identify the suspect and their stolen goods
Media ride-alongs
Rule: Violates the 4th amendment to have media ride-alongs
· Seminal case - Wilson v. Layne: Police brought the media ride along with them when they unintentionally went to the house of the parents of the suspect instead of the suspect’s home. The SC held this was a violation of the 4th amendment.
· Note: The SC rejected that the media ride-along was in aid of law enforcement due to good PR
f.  Use of force
Any force that is reasonable is allowed
· Battering rams allowed (US v. Kip Jones)
· Stun grenades allowed (US v. Kip Jones)
g.  Sneak & Peek warrants
Sneak and peek warrants are warrants where the suspect will never know law enforcement did a search. Law enforcement do not need to give notice of search or leave copy of warrant.
· Developed post 9/11
· Applies to all federal search warrant
· Codified in Fed. R. Crim. P. 41(f)(3)
· Also available for Foreign Intelligence Service Act (FISA) warrants (aka getting permission to spy)
3.  Role of Magistrate 
Magistrates issue warrants and must be neutral and competent
· Do not need to be a lawyer (can be a clerk)
· Cannot be a prosecutor or paid per warrant issued
E.  Exceptions to warrant requirement
Framework
· If you have a warrant, the search is presumptively reasonable
· If you do not have a warrant, the search can still be reasonable if you fall into an exception
· Burden is on the prosecution to prove there is an exception
· Note: can argue multiple exceptions
If it fits into one of these categories, we know that a warrantless search is allowed:
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If there is a new special need search argued: 
1. See if the primary purpose if law enforcement AND 
2. Balance government intrusion v. privacy interest
1.  Exigent Circumstances
3 types: hot pursuit, prevent injury, prevent destruction of evidence
a.  Hot pursuit
Rule: If police are in hot pursuit, police can search without a warrant for a suspect or evidence
· Rationale: Police needs v. privacy interests
· Example - Warden v. Hayden: Shortly after an armed robbery, police acting on a tip entered into a private residence and found the robber. Did not want to give defendant time to stash the money or destroy the evidence. Court held this was hot pursuit.
Must be actual hot pursuit, not routine arrests. Unless hot pursuit or other exigent circumstances, should get warrant for arrest in home.
· Example - Payton v. NY: The government argued it was hot pursuit because he was wanted for murder, but the SC rejects this. It was improper for them to enter his home to arrest him without a warrant. Dissent says it is reasonable and should be allowed; this rule is a tax on law enforcement and will require judicial resources to determine if exigent.
Limits (Welsh v. Wisconsin: Non-jailable minor traffic offense)
· Hot pursuit must be immediately after the crime (Payton v. NY)
· Continuous pursuit
· More than a minor offense 
b.  Safety/Prevent Injury
Rule: Exigent circumstances applies when serious threat to safety of others.
· The officer’s actual motivation is irrelevant.
· Rationale: We don’t want to second guess an officer’s assessment of the danger of injury
Examples: 
· Brigham City v. Stuart: Police saw a fight inside a home during a party. The exigent circumstance was the injury, but the officers were using safety as a pretext to arrest people for drugs. As we do not look at subjective intent, the court held this was objectively reasonable.
· Michigan v. Fisher: Berserk neighbor smashed a pickup truck with blood on hood. It was objectively reasonable to believe injury or immediate threat of serious injury.
· Ryburn v. Huff: Police suspected a student of a potential school shooting, when they got the the home the mom acting suspiciously. Objectively reasonable basis for fearing imminent violence.
· People v. Troyer: Shooting victim on porch. Police could look in the house for other victims as there was an objectively reasonable belief there were more victims inside.
c.  Preventing evidence destruction 
Rule: Law enforcement can create the exigent circumstances as long as they do not do anything illegal to create the exigent circumstances
· Seminal case - Kentucky v. King: After knocking on a door and hearing suspects shuffling inside, police entered to prevent destruction of evidence. Remanded to determine if exigency. Dissent said police-created emergencies are not emergencies
Rejected theories:
· Bad faith rejected because it is subjective
· Reasonable foreseeability rejected because it is inconsistent and would produce unreliable results
· PC + time to secure warrant rejected because it is hard to know how long it will take to secure a warrant
· Good investigative tactics rejected because do not want to second-guess the police
d.  Limits
Exigent circumstances is a case-by-case determination, there are no per se exceptions
· Need to look at all the circumstances
· Key factors: attempt to get a warrant, ability to get a warrant, etc.
· Missouri v. McNeely: No per se exception for DUI blood test. Roberts said exigent circumstances if not enough time to get a warrant before getting to the hospital (but this is super arbitrary based on how close you are to a hospital). Thomas said always an exigency because BAC dissipates.
Rule: A defendant can be criminally punished for not submitting to a warrantless breath DUI test, NOT a warrantless blood DUI test
· Seminal case - Birchfield v. North Dakota: State law made it a crime to refuse to take a BAC breath or blood test. Breath test was less invasive, only gives a little bit of information (alcohol or not v. DNA), and does not enhance embarrassment of the suspect. Sotomayor would also require breath test warrant and Thomas would allow both without a warrant.
· Note: If a driver is unconscious, you could argue there is a great exigency, but there also might be a greater intrusion
e.  Community Caretaking
The community caretaking exception applies when the police are trying to take care of people
Examples: Fearing imminent violence, injured people, injured pets, ongoing domestic violence
Examples:
· State v. Vargas: Landlord’s concern that a tenant’s rent is late, his mailbox is full, and he hasn’t moved his car they might inside alive and need help, but this is too broad as it can be explained by innocent behavior
· People v. Chung: A neighbor reported defendant actively was abusing and possibly torturing a dog. Police heard a dog whimper and entered the home. Warrantless entry was permissible to prevent imminent animal cruelty.
· For domestic violence calls if the police do not personally hear anything, a court could go either way (see US v. Brooks)
2.  Plain view & Plain touch
Plain View: Police may seize contraband of evidence or crime that is in plain view
· Rationale: seems like common sense and the police have a right to be where they are
· Seminal case - Coolidge v. New Hampshire:
· Even if evidence could have been mentioned in the warrant
· Scope of search not expanded
· Does not have to be contraband, just evidence of a crime
Requirements:
1. Officers lawfully present
2. Contraband nature apparent
3. No strict inadvertence requirement
Inadvertence: Inadvertence is NOT required because then the test becomes too subjective. Plain view is permitted even though discovery not really inadvertent. (Horton v. CA)
Apparent: Cannot manipulate objects to see evidentiary value. Must really be plain view. Must be immediately apparent. If there is any snooping around, it is no longer in plain view.
· Example - Arizona v. Hicks: Police entered an apartment without a warrant to investigate shots that had been fired and saw stereo equipment that they thought might be stolen. They did not have PC to support this. An officer moved the equipment (thus constituting a search) and found it was stolen. The plain view doctrine did not apply here since it was not apparent the item was stolen
Note: Beware of “clumsy” police. Could go either way. The police would argue it is inadvertent and the suspect would argue not in plain view. Police will also reject that they moved things.
Open question - plain view computer search: If police have a warrant to look at a particular file, but to find the file will have to go through a computer, it might qualify as plain view. People are concerned that the police will be able to use plain view. The solution would be to have the government waive plain view or get a special master.
Plain Touch: can have plain touch exception but contraband nature must be immediately apparent and police cannot manipulate object
· Example - Minnesota v. Dickerson: Officers had reasonable suspicion the suspect had a weapon, so was permissible to pat him down but only for weapons to secure his safety. Manipulating cocaine in his pocket was NOT covered under plain touch because it could have been other things, can’t tell it’s contraband from touch.
Note: No established plain smell
3.  Automobile searches
Rule: If there is PC that contraband in car, can search entire vehicle where contraband could be hiding (including trunks and containers)
· Rationale: Vehicles can drive away with contraband and car stops are dangerous for officers
a.  Automobile exception
Rule: If there is PC that contraband in car, can search entire vehicle where contraband could be hiding
· Developed in Carroll v. US
· Must have PC to believe contraband or evidence of crime in automobile
· Includes search of entire vehicle (including trunk area)
Scope of Automobile Exception
· Covers motorhomes (CA v. Carney: Even though motorhomes are like cars and home, they still have ready mobility and there is less REP in your car. This is a clear rule for police.)
· Covers parked cars
· Covered cars towed to police station and no longer mobile. The test is whether they are readily movable from the time the police would have done the search. But it is safer to conduct the search at the station (Chambers v. Maroney)
Limit: Does NOT cover cars on curtilage, such as parked vehicles on a home driveway
· Seminal case - Collins v. Virginia: A motorcycle was parked in the suspect’s driveway. Police lifted the tarp to identify it as a stolen motorcycle. Court left open exigent circumstances. Concurrence agreed but wanted exclusionary rule. Dissent said this was reasonable and should be allowed as long as not trespass)
b.  Containers in an automobile
Rule: If there is PC to search a car, police can also search container in the car
· Seminal case - CA v. Acevedo: Police had PC a bag has weed in it. Acevedo put the bag in the trunk of his car and drove away. Fearful of losing the evidence, the police followed him, pulled him over, opened the trunk and looked inside the bag, finding the weed. Dissent complains to broadening the auto exception.
· Note: Resolved dispute between Chadwick/Sanders (saying need PC and warrant for the container) and Ross (saying PC for the car is sufficient for the container)
Passenger property: Searching passenger’s property is also covered by the automobile exception. If there is PC to search the car, the police car search a passenger’s property
· Wyoming v. Houghton: Driver had a syringe in his shirt pocket he said he used for drugs. Officers ordered the passengers out of the car and searched their purses, finding meth.
Note: Can rip up upholstery, remove stereo panels, etc.
4.  Searches incident to arrest
Rationale (and tradition): protect officer safety and safeguard evidence from destruction
a.  Persons and grab area
Rule: The searches incident to arrest exception allows search of person and “grab” area
· Includes persons and containers on person
· Per se rule no matter what kind of crime (Note: want a pers se rule to provide clear instructions to the police but gives incentive to arrest for minor offenses to get evidence in a search)
· The exception applies even when its rationale does not (US v. Robinson: Search incident to arrest applies even to arrests for expiration of driver’s licenses. Can search person and grab area)
Grab area: Everything within the arrestee’s immediate reach. Usually involves items and areas in the same room in which the defendant was arrested
· Defined at time of arrest, not search
· Can be a stretch
· Can follow defendants into different rooms to establish new “grab” areas
· Flexible timing (like if began before arrest)
· Can even search locked things
Seminal case - Chimel v. CA: Police had a warrant to arrest Chimel for burglary, but not a search warrant. After the arrest the police did a total search of the house. Search of person and areas he could grab was permissible, but search of entire house impermissible without a warrant or other exception. Dissent would have allowed a search of the entire house.
In home search incident to arrest
· Only grab area or where they may locate defendant
· Need not show actual threat of danger or destruction of evidence (Robinson)
· Must be lawful arrest
b.  Arrest requirement
Rule: Cannot have search incident to arrest unless there is an arrest
· No searches incident to citation
· Can remove from car for detention period
· Any kind of lawful arrest counts, but there must be an actual arrest (Knowles v. Iowa: The defendant was given a citation and was not arrest until after the search. The search was improper as there had not yet been an arrest)
· Can be any offense so long as there is PC to arrest
· Pretext stops are permissible if there is PC to arrest
· Focus on objective facts, not officer’s subjective state of mind (Whren)
c.  Limitation: Cell Phones
Limitation: Warrantless cell phone searches are not permitted incident to arrest unless there are exigent circumstances (Riley v. CA)
· Rationale: Cell phones have a lot of information, so searching them is a lot more intrusive. Cell phones are also not a danger to officers, but cell phone information can be destroyed remotely erased or lock phones (but police can protect against this). Alito concurrence says legislature should dictate this, not the Court.
· Note: Similar to the exception in Carpenter in that even though information goes to a third party cell provider, it is still important for privacy
· Police can still seize the phone and hold it until they get a warrant
· Exception to exception: exigent circumstances (can be trigger if can auto-lock or auto-delete)
d. Automobiles
Belton Rule - if still by car: Per se rule allowing search incident to arrest of passenger “compartment” and any “containers” but cannot search trunk.
· Rule in-depth: If the suspect was near the car when arrested, police can search the whole driver’s area and passenger compartment (not the trunk). If police find contraband there, they can go into the trunk because now they have PC that the car has contraband under the automobile exception.
· Seminal case - NY v. Belton: Suspects were near the car (10ft away) when arrested. 
· Rationale: Chimel rationale of grab area for officer safety and preservation of evidence.
· Note: In hatchbacks, the entire area is considered the passenger compartment, so they can search the whole car.
· Still based upon grab theory even though suspect outside of vehicle
Thorton Rule: Belton rule applies to recent occupants of cars, not just current occupants
· Seminal case - Thorton v. US: Suspect was arrested outside of the car and the court still allowed a search of the passenger compartment. Scalia concurrence argued we need to reevaluate the grab theory of these searches.
Gant Rule - if by patrol car: search of passenger compartment permitted if:
1. Arrestee unsecured and within reach of car (Chimel theory) OR
2. Reason to believe evidence of crime of arrest in car (Scalia theory)
Seminal case - AZ v. Gant: Suspect was handcuffed in the back of a police car and could not have possibly gotten into the car so there was no grab area rationale. Suspect was arrested on a suspended licenses so the officers did not have reason to believe there was evidence of the crime of arrest in the car so there was no Scalia theory rationale. Court backs away from Belton rule
Note: Court wanted exception if you are in the back of a police car and cannot reach the grab area but this did not get enough votes, so they included Scalia’s theory to get the votes
· Chimel theory: Chimel rationale authorizes police to search a vehicle incident to a recent occupant’s arrest only when the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search
· Scalia theory: Circumstances unique to the vehicle context justify a search incident to a lawful arrest when it is “reasonable to believe evidence relevant to the crime of arrest might be found in the vehicle”
· Dissent would allow Belton rule to govern
5.  Inventory searches
Automobiles: 
1. Must be routine
2. Must be pursuant to a clear policy (to use exception, need a policy; prevents relying on police discretion which is subject to abuse)
Notes:
· Not technically a “search” for evidence
· Rationale: Caretaking function. Police need inventory searches for the protection of the owner’s property while it remains in police custody, the protection of the police against claims or disputes over lost or stolen property, and the protection of police from potential danger.
· SD v. Opperman: Officers found contraband pursuant to a routine inventory search in the car’s glove compartment; this was permissible. Dissent thought the officers could easily just get a warrant and avoid liability; tried to limit the decision with a footnote saying that locked compartments might limit this.
· The exception could swallow the rule because inevitable discovery
· Can get what police failed to get in earlier searches this way
Persons: can do an inventory search of a person who is arrested as long as it is a routine procedure pursuant to a policy
· Illinois v. Lafayette: During booking at the police station, the officer had Lafayette empty his pockets then the officer emptied the shoulder bag Lafayette was carrying and found drugs. Reasonable because part of administrative procedure.
· Rationale: Community caretaking, not to find evidence.
6.  Protective sweeps 
Protective sweeps are a cursory look through a house during arrest to ensure officer safety
· Not a full search, but officers may seize items in plain view
· Requires reasonable suspicion of danger to officers (less than PC, just need to be able articulate why it was needed for safety reasons). Very low standard.
· Can ONLY look where a person would be (aka not in drawers)
· Police must have a right to be where they were prior to the protective sweep
· If there for a protective sweep, officers can frisk person for weapons (US v. Maddox)
· Rationale: Safety of the officers
· Protective sweeps can be the exception that swallows the rule
Examples:
· Maryland v. Buie: Police thought someone might be in the basement, so went downstairs and found the jumpsuite the suspect was wearing. Police were not allowed to go into the basement to search for evidence, but can act on reasonable suspicion that someone might be down there. Stevens concurrence says it will be difficult for police to show safety reasons because he thinks they went into the basement to find evidence, not out of concern for safety. Kennedy concurrence disagrees, says it will be easy for the police to prove it was dangerous. Dissent says the standard should be PC, not RS as this is more like a search than a “frisk” of the house.
· US v. Cash: Officers were at risk because of suspect’s furtive behavior and that he looked nervous. Shows this is not a high standard, but this is about officer safety and instinct.
· US v. Miller: Police were not at the home to arrest someone but to help a roommate get his stuff so police were still legally in the residence and could do a protective sweep.
· People v. Theda: Police arrested a suspect as he was exiting the room. They entered a room where they had previously heard voices. This was allowed because people inside could interfere with the search/arrest and posed a potential danger to officer safety.
· US v. Bagley: Arrested suspect and took him outside, then reentered to search. Court said that the police could not do this because there was no longer a danger to officer safety and the police should have gotten a warrant.
7.  Consent searches
Rule: If a suspect consents to a search, NO suspicion is required and searches are considered reasonable if voluntary
· Consent is NOT the same as waiver (which requires a knowledge of your rights)
· People consent because that is the natural reaction
· SC assumes people are chill with refusing to consent, but the problem is many people don’t know you can say no and it is not required for the police to tell you this
a.  Voluntary
Voluntary: Consent has to be voluntary to be reasonable
· Look at totality of the circumstances
· Knowledge of right to refuse is not required, that is just one factor in the analysis
· Seminal case - Schneckloth v. Bustamonte: Search happened before the suspect was arrested. A police officer making a routine traffic stop, lacking any probable cause, asked for permission to search the car. The brother of the owner of the car gave consent and helped the police by opening the trunk and glove compartment. This was clearly voluntary.
Totality of the circumstances:
· Told right to refuse
· Time of day
· Location (in custody?)
· Show gun
· Tone of voice
· Held incommunicado
· How invasive was the search
· Age and gender of suspect
· Impairment, intoxication, intelligence
· Language barrier
· Number of requests
· Prior arrest and knowledge
· Reluctance of suspect
Example - US v. Drayton: A suspect agreed to a pat down. Police were on a bus, not showing weapons, passengers were free to leave, not inherently coercive, no coercive tone of voice. Court held voluntary because suspect could have left the bus at any time.
Note: “Testilying”
· Credibility decisions are key to consent (and other) exceptions
· Police lie and will exaggerate on voluntariness of consent
· If police lied to you, that is a factor in the voluntariness analysis (like saying they will just get a warrant when they don’t have PC)
b.  Scope of Consent
The scope of consent is determined by reasonableness
· The defense has the burden of limiting the scope of consent after the prosecutor has shown consent.
· Difficult to withdraw consent once officers are in middle of search
Examples - People v. Cantor: Police got consent to look around “real quick” but the search kept going and the police brought a dog to sniff. Police unscrewed a panel. Court held beyond scope of “quick search”.
c.  Authority to Consent
Rule: Suspect can can consent or a 3rd party might be able to consent on suspect’s behalf
3rd party consent:
· Actual authority: express permission (ie tell them if anyone wants to search, let them)
· Apparent authority: can be relied upon if reasonable
· Parents can consent for their children, spouses can consent for other spouses, roommates can consent for each other
· Example - US v. Adjani: Agents confiscated suspect Adjani’s computer and that of his roommate who was not a target of the warrant nor an identified suspect. They found evidence of her connection to the crime on the computer in her emails. This was permissible as they had consent to search the residence.
Co-Occupant Consent
Rule: Co-occupants can generally give consent as they have apparent authority to consent for you (US v. Matlock)
· Exception: Co-occupant cannot give consent where suspect is physically present and expressly objects (Georgia v. Randolph)
· Rationale: Co-occupants have common authority to give consent. Court compares the police arriving to an ordinary person arriving: if someone is there saying “no” it doesn’t seem reasonable to have apparent authority
· Dissent said this is using social expectations to determine constitutional law which is improper. This leads to silly distinctions when a co-occupant would have resisted but is not physically present. The rule should remain that if you have a co-occupant you are giving up some freedom
· Limitation on Randolph v. Georgia: Co-occupant can give consent even if police have removed objecting occupant from the building (Fernandez v. CA: Girlfriend allowed the police to enter after they arrested him because she gave consent and he was not physically present objecting. Dissent complained this shrinks the Randolph exception)
· Note: Court rejected expanding this rule in US v. McKernell where the defendant built a barricade in the back room of his house. As he was not physically present to object, the exception did not apply
8.  Special Needs searches
Special needs searches are searches that are not based on investigation to find evidence of a crime; police or government are doing something that is not traditional law enforcement
· Examples: want to inspect guns shops to keep track of sales, border search to control what enters the US, checkpoints for DUIs
Reasonableness test: Balance of Government interests v. Defendant’s privacy
· What is the government’s special need? How intrusive is the search?
a.  Administrative Searches
Rule: Allow suspicionless searches for administrative purposes if there is a special need to do a search without a warrant. Otherwise, an administrative warrant is sufficient.
· Special need rationale: health and safety needs outweigh scope of intrusion
· Seminal case - Camara v. Municipal Court: Housing inspector entered the apartment building where Camara resided to make a routine inspection. Government was conducting a health and safety inspection and had PC that the area was under their area of inspection, so this is permissible.
Searches by water and power, fire department, etc. 
Rule: 4th amendment applies to safety inspections, but there is a low bar of permission to enter. Do NOT need traditional PC. Administrative warrants are sufficient. 
· For an administrative warrant, need to show the premises are subject to processes/inspections
· Don’t care about subjective motivation for the search
· Can only go where the government interest is served (Example: Water and power can only go where the electrical box is if that is what they are inspecting for safety)
Administrative search of businesses
· 4th amendment and Camara applies to businesses and commercial premises (See v. City of Seattle)
· For most businesses, need some sort of precompliance review, usually an administrative warrant
· Warrantless searches are allowed for closely regulated businesses where it is necessary for a special need if there is an adequate statutory scheme. There is no PC needed under the rationale that the statutory scheme takes place of warrants.
Closely Regulated Business Warrantless Search Requirements:
1. Substantial government interest
2. Inspections necessary
3. Adequate statutory scheme
a. Provide notice (of inspections generally and how often it can occur)
b. Limits discretion
Recognized closely regulated businesses (not limited to these): liqueur, firearms, mining, junkyards, metals/pawn shops
Examples:
· Closely Regulated Business (junkyard) - NY v. Burger: Car salvage yard required to keep record of cars so government can find stolen cars. The government had a substantial interest because prevalence of auto theft, they needed a warrantless pop inspection scheme to prevent destruction of evidence. Dissent says not a closely regulated business and statutory scheme not limiting enough.
· Not Closely Regulated Business (hotels) - City of LA v. Patel: Inspection of hotel guest registries. Only reasonable if ordinance allows some type of precompliance review (administrative subpoena) unless exigent circumstances. Police interest in detecting crimes in hotels but privacy interest in the hotel. Discretion was not properly limited because it allowed police to request the books whenever, which is subject to abuse. Had to get administrative warrant. Dissent said this is a strong government interest and they had notice, so should be sufficient not to have a warrant.
b.  Border crossings
Rule: Suspicionless searches are allowed for entry of persons and items into the US
· Special needs rationale: protecting our borders, prevent flight of fugitives, prevent entry of crime, right of sovereign, traditional right of government to search
Defining the border: Includes permanent borders and expanded bordered
· At physical border (Example: Mexico, Canada)
· Fixed checkpoints (Example: San Ysidro or Otay Mesa points on entry)
· Airports with customs
Secondary searches
Rule: Routine secondary searches are permitted without suspicion (and presumed not too invasive)
Factors to determine if routine:
· Too long of a delay (8 hours could argue not routine)
· Damage to property
· Removing gas tank (Seminal case - US v. Flores-Montano: Removed gas tank and found weed but put it back together; took 2-3 hours, had someone on call, didn’t damage the car)
· Removing car door panels (Hernandez: Taking off panels of car doors is routine because they can be returned)
· Slashing spare tire (Cortez-Rocha: Slashing spare tire routine because can still drive away without the spare)
· Frequency by which they do these types of searches
Note: if not routine, still only need reasonable suspicion
International Mail
Suspicionless searches of international mail allowed because this is a border search; mode of entry into the country is irrelevant
· US v. Ramsey: Heroin found in foreign mail opened by officials pursuant to a US state allowing inspection with reasonable cause. Court said not a violation to open the mail because this is a border search. Dissent said mail is different than a border search and this is very intrusive given our assumption our mail will not be opened.
Open question - International emails: you won’t find contraband in emails but 3rd party doctrine might solve this issue and a current statute allows Internet provider to give to the government after 6 months
Intrusive Searches of People at Border
Reasonable suspicion is required if non-routine search and extremely intrusive
· Seminal case - US v. Montoya-Hernandez: Woman was a drug mule with cocaine balloons inside of her. Border officials did a body cavity search of an x-ray and rectal exam and found drugs. Dissent thinks more should be required to protect innocent people from these types of searches
· Examples: X-ray, body cavity search, strip searches
Open question - laptop computer searches: Some lower decisions have said searches of laptops including looking through computer files require no suspicion because it is a border search (US v. Arnold) while others have said reasonable suspicion is required because of the extent of personal information on devices means a higher intrusion of privacy (US v. Cotterman)
c.  Checkpoints and Roadblocks
Analysis:
1. What is the primary purpose of the checkpoint (look at the purpose of the program, not the subjective intent of individual officers)
a. If safety: no suspicion required
b. If looking for evidence of a crime: reasonable suspicion required
2. Balance government needs v. level of intrusion
Sobriety Checkpoints: No suspicion required because primary purpose was safety, not discovering crime
· Special need: reasonable because public safety v. minimal intrusion
· Seminal case - Michigan Police v. Sitz: Every car went through and was stopped for only a short time. Strong government interest in safety for drivers and minimal privacy interest. Dissent says the balance is off because this is not very effective as few as arrested for DUIs while many people are stopped.
· Note: You would be arrested if you were drunk, but the criminal case is a secondary interest to the checkpoint’s primary interest of ensuring driver safety
Drug Checkpoints: Depends on the primary purpose of the stop
· Seminal case - City of Indianapolis v. Edmond: Drug checkpoint was unconstitutional because the primary purpose was law enforcement, not safety, as they were searching for illegal narcotics. 
Witness Checkpoints: Permissible if the primary purpose is to find the witness
· Illinois v. Lidster: There was a hit and run incident and police set up a checkpoint to find out if anyone knew any information. Checkpoint permissible because primary purpose is to find the witness, not to find the suspect and arrest him
· Note: Could still happen to find people drinking and driving and arrest them for DUIs, but this is not the primary purpose of the checkpoint so it is permissible.
Hunting Checkpoints: US v. Fraire: Park officials set up a checkpoint at a national park to prevent hunting and arrested the defendant for a DUI. Because the primary purpose was to make sure entrants knew the rules on hunting, the primary purpose was not law enforcement and the checkpoint was permissible.
Open questions:
· If stopping cars to find an abducted child, can frame the purpose as saving the kid rather than catching the abductor to pass primary purpose test
· If terrorist stops, can frame roadblocks after attack as health and safety to prevent future attacks
· If to find undocumented people, might be able to do this for immigration purposes
· If checkpoints at airports no suspicion needed
· If searches on subways or ferries, can frame for safety
· Boston Marathon searches primary purpose was safety
Note: It’s all about how you frame it. To pass the primary purpose test, the goal should be to catch people before they hurt someone else, not to apprehend the criminal. The way the search is conducted is important as well.
9. School searches
Special needs rationale: Schools are different because they have kids and the government is like the parent, so they have an interest in the health and safety of the kids.
· Note: Must be public schools as the government must be involved to be a 4th amendment violation
· Note: Might be lower government interest in colleges and graduate schools because the school is not longer acting as a parent
· Special needs balancing: Greater government need to protect students v. less privacy for students
Rule: For individualized search, only need reasonable suspicion (not PC) (eg individual backpacks) (TLO v. New Jersey)
· Students have reduced 4th amendment rights
· What is reasonable for kids is different from what is reasonable for adults
More suspicion required if: more intrusive search unless, perhaps, more serious offense
· Strip searches too intrusive. Need more than reasonable suspicion.
· Seminal case - Redding v. Stafford School District: School officials conducted a strip search to find ibuprofen on a female student. The court held this was a 4th amendment violation as reasonable suspicion was enough for a search of her backpack, but not a strip search.
Note: No suspicion required for random drug testing (see drug testing exception below)
10. Govt. employee searches
Special needs rationale: No suspicion of illegal activity required as there is a special administrative need
· Balance government administrative need v. level of intrusion
· City of Ontario v. Quon: SWAT officer was using work-issued pagers for messaging his lover and wife. His superior did an audit of the messages. Assuming that there was a privacy right in the pager, the search was to make sure they are using money properly which was a legitimate special need and the intrusion was limited to a short audit of the messages.
11.  Drug testing
Random drug searches are not based on traditional PC but are permissible where the special needs rationale applies
Government Employees: testing permissible for employees in dangerous and sensitive positions:
· Railroad engineers (Skinner)
· Customs for those patrolling the border with guns and taking drugs off of people, but not people in less risky/dangerous areas (Von Raab)
· NOT politicians because no high risk activities and no observed issue with politicians (Chandler)
Special needs rationale: balances health and safety with intrusion
Schools: NO suspicion for random drug testing
Rule: Random drug testing of student athletes permissible
· Seminal case - Vernonia School District v. Acton: Primary purpose of health and safety which is very relevant with drug use, especially where the problem is with student athletes. Nature of intrusion was lesser because drug test stays within school and doesn’t go to the police, policy allows girls in stalls and boys with backs turned, and test can only reveal drugs or not (no other info). Privacy interest was lowered because students are already exposed in locker rooms and subject to tests as athletes.
· Dissent disagreed with the balance as the intrusion on students is overwhelming and no suspicion was required. Majority did not want to require suspicion because it opens the school to liability, it is embarrassing for the kid, and gives discretion so there is a potential for profiling.
Rule: Random drug testing of all extracurricular activities permissible
· Seminal case - Board of Education v. Earls: Natural extension of Veronica. Government interest health and safety per drug problem in schools and evidence of drug use per teacher testimony and some individual instances. Intrusion lesser as in Veronica. Concurrence points out parents were fine with the policy and did not apply to the entire school. Dissent argued people doing extracurriculars are less likely to do drugs than the rest of the school
· Note: The Court ignores the differences between sports and other activities
Note: It is questionable if testing helps drug use problems at all
Open question - can you test the whole school? Probably based on precedent, but this starts to look too much like a general warrant.
Hospitals: if primary purpose is law enforcement, not permissible
Seminal case - Ferguson v. City of Charleston: Drug testing of pregnant women was unconstitutional. Government was concerned with the safety of the unborn child and providing healthcare to the mothers, but the primary purpose was law enforcement because they gave the test results to the police. The intrusion was great, especially considering you consider hospitals would keep your information private. Thus, not considered a special need search. Dissent argued not a search because it is analyzing your pee which you would’ve just flushed otherwise (so you have no REP, but regardless this is a special need with a primary purpose of helping the child and not very intrusive because police only prosecuted a 2/30 women.
Open questions: 
· Drug testing Olympic athletes: would have to argue intrusion minimal because already used to this and there is a strong government interest because it is a big problem
· Required drug tests for welfare benefits: would have to argue strong government interest in ensuring welfare benefits are used appropriately
· Random gun searches: could do in a less intrusive way than drug testing and there is a strong government interest as guns pose a more immediate danger than drugs
12.  Jails and prisons 
a. Strip Searches
Rule: NO suspicion required for strip searches in jails and prisons
· Special needs rationale:
· Special government need: security of jails, prevent entry of contraband, threats to officers and other inmates
· Nature of intrusion: extreme intrusion but generally not much privacy in jail
· More rationale: people arrested of minor crimes still smuggle stuff in; not always able to separate people
· Seminal case - Florence v. Board of Freeholders: Jail strip search. Dissent says there are other ways to check for this stuff and the government interest is not that strong because statistics show the very intrusive method catches so few offenders; it is workable to have a higher standard as some states use reasonable suspicion
Limitation: Won’t necessarily be reasonable if don’t put arrestee in general prison population
· Court tried to limit the impact of Florence by leaving room for this as an exception
· Concurrences echoed this
b. DNA Testing of Arrestees
Rule: NO suspicion required for DNA testing of arrestees regardless of the crime and prior to conviction
· Special need rationale: Government special need is to identify the person in custody: need to know their background for safety, flight risk, and to prevent wrongful convictions quickly. As an identification, it is similar to fingerprinting and other intake information. Intrusion is physical, though just a cheek swab, but gives a lot of information. But as a suspect you have a lower expectation of privacy as there was already PC to arrest you
· Note: Swab is a search, then DNA test of swab is another search
· Seminal case - Maryland v. King: Defendant’s DNA was taken during booking and used to connect him to a prior unsolved rape.
· Dissent points out DNA testing connects to past crimes and says the primary purpose is clearly crime solving, not identity: they don’t get DNA results until much later and this is different from fingerprinting because DNA carries a lot more information. Argues should only do a DNA test after conviction to build a DNA database.
13.  Probation & Parole searches
Probationer searches: reasonable suspicion sufficient
· Rationale: Probation is in lieu of going to prison so probationers have less privacy and there is a government special need to keep an eye on probationers
· Seminal case - US v. Knights: Defendant agreed to submit to searches as a condition of parole. Police stopped and searched him, admitting they did not have PC but did have RS. The Court held that RS was sufficient
· Note: The court does not actually decided if you need RS, just less than PC. Could still argue today that NO suspicion is needed (as some jurisdictions have held, see US v. Tessler)
· For electronics: Have not decided if you only need RS to search electronics, but can use Riley to argue need PC because a more invasive technology search (see In re Ricardo)
Parolee searches: NO suspicion needed (but need to know suspect is on parole)
· Rationale: Parole is supervision after you’ve gotten out of prison, so there is a lower expectation of privacy than probationers. Government interest is high because parolees are still transitioning and have a chance of recidivism.
· Seminal case - Samson v. CA: Defendant was stopped without any suspicion, the Court held no suspicion was needed. Dissenters say this goes against the 4th amendment and there must be some level of suspicion; also this does not help reintegrate parolees into society
· Note: Some states (like CA) have laws that you cannot use suspicionless searches to harass parolees
Inmates: NO suspicion needed to search an inmate’s cell (though may require a special master if there is privileged information). NO suspicion needed to read inmate emails (despite strong privacy interest as they use to communicate with their attorneys)
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14.  Community Caretaking
Primary purpose is community safety, not designed to uncover evidence of criminal activity
· Community safety
· Locating risk
· No PC required
Note: can also be seen as exigent circumstances (see above)
G.  Seizures and Arrests
3 topics:
1. Arrest (lengthy seizure): requires probable cause
2. Terry stops (temporary investigative detentions): requires reasonable suspicion
3. Consensual encounters (NOT seizures): NO suspicion required
Analysis:
1. Was it a seizure?
2. What kind of seizure was it?
3. Was there the proper level of suspicion?
4. What can the police do during that type of seizure?
1. Arrests

a. Arrest Warrant Requirement
Arrests require probable cause: look at the totality of the circumstances and corroboration (per Gates)
· Most arrests do not have a warrant because police want to stop crime as/before it happens so have no time to get a warrant
Public arrests: do NOT require warrant for any felony or misdemeanors witnessed by officers (US v. Watson)
· Dissent says this rule is not needed, can just do exigent circumstances. Common law supports a desire for a warrant and the FBI does it this way (but they don’t take many cases and their cases are more complex, so may not be comparable to regular police)
· Common law rule was police can arrest if misdemeanor or felony committed in his presence or if felony with PC even if you didn’t witness the crime
House arrests: DO require arrest warrant or exception because there is a higher privacy interest in the home
· Note: should also get a search warrant, otherwise limited to grab area
b. Arrest Before Formal Charges
Gerstein Review: 
· Judge decides whether PC for arrest: Once police officer arrest because PC without a warrant, need a juge (usually a magistrate) to decide at a PC hearing where he determines based on paper (affidavit usually) if there is PC to hold the suspect
· Note: PC hearings are often coupled with other hearings
· Ex parte process 
Timing for Gerstein Review:
· “Without unnecessary delay”: basically has to be (vaguely) “prompt”
· Ordinarily, presume within 48 hours of arrest meets the promptness standard
· Note: This includes weekends!
· Note: Extraordinary circumstances might make it reasonable for suspect to be held longer than 48 hours before Gerstein review
· Seminal case - Riverside v. McLaughlin: Must present complaint to judge within 48 hours of arrest absent extraordinary circumstances. Judge conducts “Gerstein” review
Consequence: If you are not give a PC hearing within 48 hours, you are released (be can be rearrested)
Note: An alternative to arrest is a summons which functions as an “invitation” to appear in court. Often used for low level crimes where the defendant is not a flight risk.

c. Force Used During Arrest
Force used during arrest: police are allowed to use force as long as it is reasonable
· Reasonableness standard depends on circumstances of case, such as a threat to police, how many police are there, etc. (Graham v. Connor)
· Lots of deference to the police
· Clear limit: Cannot use deadly force if no threat from felon unless officers believe they are an imminent threat to officers or others
· Seminal case - Tennessee v. Garner: Young boy was shot after a burglary
· Common law allowed deadly force to apprehend a felony regardless of threat

d. Offense of Arrest
Rule: police may arrest suspect even if you cannot go to jail for that offense. An arrest is not an unreasonable seizure per se if the suspect is arrested for a non jailable offense. If an officer has PC to believe that an individual has committed even a very minor criminal offense in his presence, he may arrest the offender
· Arrests are allowed for misdemeanor offenses
· Doesn’t matter if only punishable by fine
· Objective inquiry: Subjective intent of officer irrelevant; not looking into police officer
· Rationale: Don’t want to make cops try to determine what the law is
· Note: once there is a lawful arrest, there is a lawful search incident to arrest - this rule could have a lot of serious consequences
· Common law rule allowed only for breach of peace, but today all states allow arrest for all types of offenses
Seminal case - Atwater v. City of Lago Vista: Defendant was stopped for a seat belt citation, which is not a jailable offense. Nevertheless, arresting her was permissible.
Rule: Arrests that violate state law still comply with 4th amendment (only need PC for offense)
· Consequence: States can have add own exclusionary rules, but if they don’ the 4th amendment does not protect you
· Example: Police can arrest you for driving with a cell phone even if it is not arrestable under state law and only punishable by a fine (ie NOT an arrestable offense)
Seminal case - Virginia v. Moore: State law instructed officers to give a summons and not arrest for violation, but the officer arrested. The SC said this is still reasonable under the 4th amendment even though it violates state law
2.  Consensual Encounters
Rule: Interactions are considered consensual encounters and NOT seizures if a reasonable person would feel free to leave under the totality of the circumstances
· Consider all factors (including but not limited to): threatening presence of several officers, display of a weapon by an officers, some physical touching of the person, use of language or tone of voice
· Note: Need not be told that they have a right to leave
· Test is a reasonable person; suspect’s individual factors are not the test
· Note: we’re more likely to say yes to the police than anyone else, but the court assumes the reasonable person would feel free to reject them
Seminal case - US v. Mendenhall: Police stopped a black woman at an airport taking a route common for drug trafficking. The court held this was NOT a seizure even though police did not have a warrant of PC to stop her because it was a consensual encounter. Dissent said this is a seizure because a reasonable person would not feel free to leave
NOT a seizure: no suspicion needed
· Airports (Mendenhall)
· Street Encounters
· Bus sweeps (Florida v. Bostwick, Drayton)
· Police chases UNTIL there is physical contact (CA v. Hodari: A suspect tossed drugs before the police caught up to him. Court held the police chase did NOT constitute a seizure and thus there was no PC needed to take the evidence. Need some type of physical restraint and suspects were not yet restrained. Dissent said this is a seizure based on the totality of the circumstances)
Contrast: Car passengers ARE seized along with the driver - everyone in the car is detained and seized when the car is stopped because a reasonable person would not feel free to leave
3.  Terry Stops
Terry stops are temporary detentions which require reasonable suspicion, meaning the police officer must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion
· Origins: created by the courts, not in the Constitution
· Rationale: Balances concern for officer safety with the invasion of privacy and with an intermediate standard (between no suspicion and PC)
· Objective standard for RS: have to articulate why objectively you need to detain and pat down for weapons (not going into pockets). Test is whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety of the safety of others was in danger. Subjective intent of the officer is irrelevant
· Only pat down for weapons allowed (need suspicion of danger) but no standard for how intrusive
· 4th amendment allows “stop and frisks”
Seminal case - Terry v. Ohio: Officer witnessed defendant pacing up and down the street. Officer had no PC but did have some suspicion. There was 1 officer and 3 suspects. The officer spun Terry around and conducted a pat down where he felt and then seized a gun. Concurrence said no arrest so no violation, dissent said no PC.
Implications: 4th amendment is not “all or nothing” (there is a sliding scale of PC for arrest, RS for Terry Stop, and no suspicion for consensual encounters). There is deference to law enforcement (allows for abuses and racial targeting; see People v. Collier: RS was baggy pants)
How to tell the difference between arrest and Terry stop:
Arrest (Custody):
· Length of time
· Taken to station (Dunaway, Hayes)
· Taking suspect from public area (Fla v. Ryder)
· Told under “arrest”
· Fingerprinting at station
Detention
· Short period
· At the scene
· Quick pat-down
· Brief questions
· “Frisk” of car
· Even fingerprinting in field (Undecided - see Davis v. Miss)
Thoughts: There is no firm line between a stop and an arrest. A detention is to figure out what is going on, but with an arrest they’ve already decided. Handcuffs could be used in either, but if in a police car probably an arrest
a.  Police conduct during stop
Proper Actions:
· Pat/frisk down suspect
· Frisk automobile (frisking a car is the grab area where a weapon could put an officer at risk)
· Ask for identification (Hiibel v. 6th District)
· Look inside area of car that is accessible to suspect
· Protective sweep of house
· Check nearby area for weapons
· Ask questions (but not required to answer; though they can use the lack of answer for PC)
· Do not need to give Miranda rights because not an arrest
Asking for identification: 
Seminal case - Hiibel v. 6th District: Man refused to give his name to officers
· Rationale: Limited intrusion of suspect and reasonably related to purpose of Terry stop (to help show RS and find priors to indicate how dangerous the suspect is)
· Dissent said there is a 5th amendment concern because you have a right not to talk to the police. This is a slippery slope because it is unclear how much the police can compel you to answer
· Note: Using looking nervous etc. can be used for PC without a 5th amendment issue because it is not a statement
· Open question: If police walk into a bar and say “Is anyone here X?” Unclear if this situation would work because they are investigation a crime
· Note: If you do not want to answer, can lead to a PC argument. Can criminally prosecute you for not identifying yourself
· Example: Danielle Watts was having sex in a car with her boyfriend and when she refused to provide ID she detained by LAPD. The court found RS
Improper Actions:
· Full search for evidence
· Search of areas outside of suspect’s access
· Lengthy detention
· Involuntarily taking suspects to station house
· Require an answer to questions (beyond identification)
b.  Reasonable suspicion
Reasonable suspicion is specific and articulable facts (more than a hunch) based on a totality of the circumstances
Totality of the circumstances:
· Suspicious activity (suspect’s actions)
· Common sense inferences
· Officer’s experience
· Anonymous tips (predictive)
· Flight of suspect (Illinois v. Wardlow)
· Profiling
· Driving behavior
· Location of suspect
· Suspect’s clothing
Do NOT look at each factor separately and potential innocent explanations, but all taken together
Examples:
· Totality of the circumstances (not individual factors) - US v. Arvizu: Unnatural way of driving, unnatural conduct of passengers (knees up, mechanical waving, location of car avoiding a monitored road, did not look at the officers, van registered to a drug area all lead to RS.
· Reasonable suspicion based on suspect’s flight - Illinois v. Wardlow: Evading officers was sufficient for RS under the totality of the circumstances when a suspect fled from unmarked police cars. The Court also considered the location and that in some areas people are more likely to flee than others. Dissent comments on the likelihood that people will flee for innocent reason.
Reasonable Suspicion based on Anonymous Tips
Gates-lite: less information than PC, less reliability than PC
· Anonymous tips allowed if predict future action
· An anonymous tip alone is NOT enough for RS
· RS can arise from information that is less reliable
Examples:
· Seminal case - Alabama v. White: “Close case”. The police got a tip with predictive future action, they watched her enter matching car and head toward the location the tip indicated. The Court said the police has RS to stop the car even though the tip was anonymous because of the predictive nature of the tip. Dissent argued this is not very predictive because anyone who knows someone’s general schedule can make a sufficient tip based on their routine.
· Not predictive so no RS - Florida v. JL: An anonymous tipper said a young black male with a plaid shirt was standing at a bus stop with a gun. The police confirmed his appearance. The Court said this was not enough for RS - need more, must predict future activity. 
· Note: court rejects firearm exception because it would open the door for harassment and more exceptions
· Open question: a bomb tip might be enough because of the greater danger we might be more flexible on the amount of suspicion we need
· Low bar for predictiveness - Navarette v. CA: Reasonable suspicion based on anonymous 911 call. Police got an anonymous call that a drunk driver “ran them off the road”. Court said based on the totality of circumstances there was RS because the tip was predictive enough because it indicated where the car will be and gave a description of the car. Dissent points out it is very easy to have this information and too easy to predict.
Reasonable Suspicion based on Profiling
Rule: Profiling is permitted. Aspects of profiling can lead to reasonable suspicion. Even if we don’t like profiling, there can still be RS, we won’t punish the police for using profiles
· Seminal case - US v. Sokolow: Police stopped Sokolow because he matched a drug courier profile
· Dissent says this exposes innocent people and it is dangerous to profile as it disproportionately impacts POC, allows police to be less fact specific in his inference, and will lead to police mechanically matching people ro profiles, resulting in a dulled police sensitivity.
· Note: profile will adjust to become whatever the police need it to become to fit the suspect. Can get it wrong and it becomes less safe
BUT profiling is not always enough for RS (though rare)
· See - US v. Manzo-Jordao (9th Cir.): Local laws let police stop suspects who they believe are illegally in the US, basically giving permission to stop anyone who is Hispanic. Police stopped Hispanic men at a football game based on the location, their ethnicity, do not speak English, officer’s experience. The court said NOT enough for RS because it was basically just “they don’t look right here” and there was a lack of evasiveness
Reasonable Suspicion in Vehicle Stops
Driver and passenger may be stopped, removed from car, and frisked. Requirements: reasonable suspicion of criminal act and fear of danger
· Example - AZ v. Johnson: There was a traffic violation (so RS to pull over the car). Police had RS that he might have a weapon and thus the removal from the car was necessary to ensure officer safety because one passenger had a police scanner, home in gang territory, and had been in prison.
III. WIRETAPPING & ELECTRONIC SURVEILLANCE
Wiretapping is different from consensual monitoring as neither party is aware the the government is listening (but with consensual monitoring, one side knows the conversation is taped)
· Note: Consensual monitoring is illegal in CA but Constitutional
A.  Title III Wiretaps
Governed by statute (Title 3): 
· Lots of work to get Title III wiretap, need PC
· Wiretapping is particularly intrusive, so have to show judge why traditional surveillance will not work
· If granted have to report back to the judge in 30 days and must hang up if sexual conversation
· Defense can challenge the wiretap
· Provides remedies
· Started with the mob because hard to infiltrate
Controlling Laws
· Omnibus Crime Control and Safe Streets Act of 1968
· Congress addressing 4th Amendment issue
· Need Wiretap Order
· Probable Cause
· Tried traditional investigative techniques
· Minimization
· 30 day limit
· Reporting to the court
· Has its own exclusionary rule
· Electronic Communications Privacy Act of 1964
· Digital Telephone Act of 1994
B.  National Security Wiretaps
National Security surveillance (FISA): separate authorization in a secret court 
Only for government, defense will never see
FISA Warrants
· A significant purpose is foreign intelligence gathering
· Standard changed with Patriot Act from “significant purpose” to “a purpose”
· Includes roving wiretaps: A wiretap for everyone who talks to someone re a national security issue, following the target. Can change target from original target to who they call if that person is revealed to be the target without a new warrant
Presidential order for wiretaps
· No PC
· No court supervision
Note: Bush issued presidential order around FISA for a wiretap, when he got pushback he abandoned it so was never litigated
IV.   EXCLUSIONARY RULE 
Exclusionary rule: Material obtained in violation of the Constitution (ie an illegal search) cannot be introduced at trial against a criminal defendant (ie must be suppressed) in the prosecution’s case-in-chief
· Note: Impacts many defendants
· Includes fruit of the poisonous tree
· Rationale: Deter bad police behavior and upholds integrity of court
A.  Arguments for and against
Arguments in favor:
· Deter bad police behavior
· Judicial integrity
· No other approach work as well
· Part of American tradition
Arguments against:
· Isn’t really a deterrent
· No clear stats on deterrent effect
· Rule benefits scofflaws (failing to comply with a law that is difficult to enforce effectively)
· Other alternative to punishing police
· Don’t really need because police are more professional now
· Judicially created remedy (4th amendment does not provide remedy)
· Allows the guilty to go free because the “constable blunders”
· Unclear how much of a deterrent (cost > deterrent)
· Generates substantial social costs
One of many potential remedies for constitutional violation:
· Sue police (difficult because criminal suing the police)
· Disciplinary action against police (traditionally not effective)
· Criminal action against police (but no one will want to be a cop and will be hard to convict)
· Not do anything
· Exclusionary rule
B.  Application to states
The exclusionary rule applies to the federal and state government
Federal: Adopted a federal exclusionary rule (Weeks v. US: Police investigating illegal gambling entered without a warrant. The illegally seized paper was suppressed because it was obtained illegally)
· Judicially-created remedy
· SC has supervisory power over federal courts
States: Adopted exclusionary rule for states (Mapp v. Ohio: After a bombing, the police found lewd photos in an illegal search and used it against Mapp. Dissenters were federalist.)
· Overturned Wolf v. Colorado which rejected exclusionary rule for states
· Trying to stop “silver platter” syndrome: if feds can’t bring evidence, they would walk it over to the state police
· Constitution and judicial integrity require
· Mapp resulted in a lot more warrant applications
Note: States can have exclusionary rules. Federal law sets minimum exclusionary rule applicable to states.
C.  Limits
Limit: Exclusionary rule applies only to deliberate or reckless violations OR systematic negligence NOT negligent mistakes
· Objective standard: objectively reasonable officer would have realize this was a violation
· Seminal case - Herring v. US: Clerical mistake by police in a computer warrant database. No exclusionary rule because only a negligent mistake. Cost of exclusionary rule v. deterrent effect
· Note: Prior to this case, the court was already chipping away at the exclusionary rule to create exceptions (Example: clerical error in the courthouse)
· Dissent argued there needs to be an incentive for police to keep good computer records
· Rationale: If the purpose of the exclusionary rule is deterrence of bad police conduct, punishing negligence does not serve that purpose as the deterrence is negligible.
When exclusionary rule does NOT apply:
· Violations of FRCP
· Violations of international law
· Other proceedings
· Grand jury
· Civil proceedings
· Sentencing
· Parole a probation revocation
· Forfeiture
D.  Standing
Rakas Rule: Only those who have a REP in the area that is searched or item found have had 4th amendment violated and thus have standing to challenge the search
· Key question is whose 4th amendment rights are violated
· Example - Rawlings v. Kentucky: Police conducted a search of a woman’s purse in a search of a car. Defendant could NOT raise exclusionary rule simply by claiming contraband belonged to him, as there is no legitimate expectation of privacy in contraband.
Seminal case - Rakas v. Illinois: Rakas was a passenger who did not own the car. Court said he could not challenge the illegality of the search of the car because there was no REP for a passenger.
· Dissent says REP should be found because they are legitimately in the car and were invited to be in the car (Jones standard). Also concerned if you don’t have a property interest you don’t have standing - cops can pull over a car in an illegal search and can prosecute passengers
· Old rejected Jones standard: Any person aggrieved or legitimately in the area/car could challenge the search.
1.  Standing for Guests of Homes
Overnight guests: have REP and thus have standing to challenge the search (Minnesota v. Olson)
Household visitor: commercial visitors have NO legitimate expectation of privacy and thus no standing to challenge the search; other household visitors might depending on how long they are there and the visitor’s connection with the occupant
· Seminal case - Minnesota v. Carter: Defendants were not using it like a house, but as a dope operation which is a commercial use. Their visitor challenge the search, but the court said they had no REP as being legitimately on the premises is not enough.
· Kennedy concurrence said most social guests would have REP if they can show a connection
· Ginsburg dissent worries there are a lot of temporary guests in our homes
Note: Olson and Carter are bookends. Within this, it is open to argue
Open question: A one night stand who doesn’t stay the night is debatable. Could argue time doesn’t matter, consider the type of activity.
2.  Standing for Vehicle
Search of vehicle: Assuming the seizure is valid, driver and/or owner would have REP and thus can challenge the legality of the search (See Rakas above)
Passengers: can contest illegal seizure of car because a passenger is seized when a car is stopped
Brendlin v. CA: Defendant could not contest the search of his body because he was on parole, so he argued the stop of the car was illegal. It was obvious a passenger would not feel free to end the encounter, so this was a seizure the passengers were allowed to challenge
Open question: Passengers of a taxi. As the test is the ability to end the encounter, passengers would still probably be considered seized and have standing.
Rental Cars: an unauthorized rental car driver may still have standing
Byrd v. US: Defendant was not a driver on the rental policy. Court said that not being on the rental agreement is not alone dispositive of having a REP. If the renter intended for him to drive it, he has lawful possessive. Concurrence doesn’t like the Katz REP test and wants to use property rights as the test.
E.  Exceptions
When the cost of exclusion is greater than the deterrence value:
1. Independent source (got legally after entering illegally)
2. Inevitable discovery (got illegally but would’ve gotten legally)
3. Attenuated taint
4. Use for impeachment
5. Good faith exception
1.  Independent Source
Rule: If police did something wrong (ie conducted an illegal search), but have an independent source not connected with their illegal activity (ie found evidence with an independent lawful search), the evidence is not suppressed.
· Rationale: If they did it right eventually, too high a cost for deterrence value
· Seminal case - Murray v. US: Officers illegally entered a warehouse and observed drugs. Without touching anything, the agents left the warehouse, keeping it under surveillance while a warrant was obtained. The Court held the search was permissible so long as truly independent
· Concern with confirmatory searches to see if worth doing the searches. Scalia rejects this, saying that if police had PC they would not risk suppression of evidence by doing an illegal search.
· Dissent points out same team did both search, can’t just rely on what they say to know didn’t prompt them to get a warrant (but might be able to get out on cross if truly independent
· Example- Segura v. US: Agents unlawfully entered the defendant’s apartment and remained there until a search warrant was obtained. Evidence found for the first time during the execution of the search warrant was admissible because it was discovered pursuant to an independent source
Key: Must be truly independent. The test is whether the request for the subsequent warrant was prompted by the action
· If police first enter illegally, then go to get a warrant without information from the illegal search, it may not be truly independent
· Would not be an independent source if seeking a warrant prompted by illegal entry (ie weren’t getting warrant anyways) and if magistrate weight information from illegal search
· Looks more like an independent search is time between, different team, etc.
2.  Inevitable discovery
Rule: If police would have inevitably found evidence in a lawful manner, the evidence is not suppressed.
Burden on prosecution to show by a preponderance that evidence would have inevitably have been found in lawful search
· Rationale: The cost of excluding the evidence is not worth the deterrent effect
· Note: Police generally can’t just argue they would’ve inevitably gotten a warrant because then the exception would swallow the
Seminal case - Nix v. Williams: Officers were not supposed to question the defendant, so the Court suppressed the statements he made to police to help them find the body. Police would have inevitably found the victim’s body because there was a search team out and they were covering the area. Social costs of exclusionary rule outweigh any possible benefits to deterrence
· Note: Dissent wanted a higher standard of proof of clear and convincing
3.  Attenuated Taint
Rule: Intervening acts/events erase taint of illegal police action
Rationale: 
· Illegality can dissipate to the point it does not impact the search/seizure
· Not enough connection between the illegal activity and getting the evidence
Factors in determining whether taint has dissipated for statement
1. Miranda warnings
2. Temporal proximity of arrest to confession
3. Intervening events
4. Flagrancy of misconduct (the more flagrant, the more we want to deter it)
5. Voluntariness of statement
6. Where statement was given
7. Defendant’s actions in returning to provide statement (Wong Sun)
Examples:
· Seminal case - Wong Sun: The defendant was wrongfully arrested and confessed. Then he returned to the police and made the same statements. The later confession was not considered fruit of the poisonous tree.
· Brown v. Illinois: Mirandizing alone is not enough to attenuate the taint. It is a factor, but alone is not enough. Totality of the circumstances. Concurrence argued should use flagrant or technical violation. Dissent was more concerned with how flagrant the violation is.
Rule: Intervening act of finding valid warrant dissipates the taint of an illegal arrest 
· Seminal case - Utah v. Strieff: Police stopped a guy outside of a drug house without RS, but found out he had a warrant for a traffic violation. The court held the seized evidence was too attenuated to apply exclusionary rule. Attenuation factors included temporal proximity works in suspects favor, but intervening circumstances of the warrant not that flagrant conduct. 
· Sotomayor dissent argued officers will game the system and stops are humiliating and will impact many people (especially certain communities) with warrants for minor offenses. Police will ‘roll the dice’ and hope suspect has a warrant.
· Kagan dissent says this looked very purposeful and thus is flagrant and not negligent, so taint is not dissipated.
Note: Impact of decision is huge limit on the exclusionary rule

4.  Use for Impeachment
Rule: The exclusionary rule only bars prosecution from using illegally obtained evidence in prosecution’s case-in-chief. Illegally obtained evidence may be used for impeachment (Walder)
· Rationale: The cost of letting you lie is greater than the deterrence value
· Example: Defendant claims never had dope, but evidence of his confession was suppressed. By testifying about this, he’s seeking to exploit the exclusionary rule
· Note: Problem is police can game the system and get an illegal statement because they know the defendant cannot testify
5.  Good faith exception & progeny
Rule: If officer acting in objective good faith, cannot apply the exclusionary rule
Good Faith Doctrine Applies:
· Facially valid warrants (US v. Leon)
· Administrative searches in compliance with statutory schemes (Illinois v. Krull)
· Clerical errors by court clerks (AZ v. Evans)
· Police relying on previously established appellate law (Davis v. US: Police relied on the Belton rule before Gant was decided.)
· Good faith mistake of law (Heien)
Facially Valid Warrants: allowed unless bad faith or no magistrate could say enough for PC
Exclusionary rule does NOT apply if police rely in good faith on a facially valid warrant, even though appellate court later finds insufficient PC (US v. Leon: Police got a search warrant which the court later concluded was not enough for PC.)
Rationale: 
· Cost of exclusionary rule v. deterrent benefit
· Magistrate’s mistake, not officer's (no need to deter)
· Officers acting objectively reasonable (nothing to deter)
· Better than changing PC standards
· Other exceptions already created:
· Impeachment (Walder)
· Witnesses not suppressed (Ceccolini)
Dissent: Court bent on strangling the exclusionary rule. Ritual incantation of costs > benefits. Costs are not as high as majority argues. Even though language of 4th amendment does not have exclusionary rule,  rule gives 4th amendment meaning. Incentive for police to go with minimum. Exclusionary rule loses overall educational effect. Don’t need to dilute exclusionary rule because we have already relaxed PC standard. Will lead to magistrate shopping.
Whenever you have an iffy warrant:
· Is it a good warrant?
· Is it objectively reasonable? Argue good faith
Example - Massachusetts v. Sheppard: Problem in warrant with description of items to be seized as it was a murder case and the warrant listed drug items. Good faith exception applied. Distinguished Groh v. Ramirez.
Previously Established Appellate Law: if police are following the law as it was at the time even if later determined unconstitutional, the court will not apply the exclusionary rule
· Seminal case - Davis v. US: In a search incident to arrest of a car, the law had been changed so the search was improper when under the old law they thought was in effect it would have been proper. The Court applied the good faith exception.
· Rationale: No deterrence because the police are relying in good faith on the law
· Note: Destroys retroactivity because only the defendant in the case with the new rule gets relief.
6.  Knock & Announce exception
Rule: No exclusionary rule for knock and announce violations (despite being a Constitutional requirement) (Hudson v. Michigan)
· Rationale: Cost greater than deterrence value; police are entitled to the evidence and societal cost is too great of letting the guilty go free with minimal deterrence benefit
F.  Suppression Hearings
Suppression decided by judge
· It is an issue of law
· Don’t want the jury to hear if it is suppressed
Motion before trial
· Know what evidence can be used
· Keeps the jury fair
· Can appeal if the judge suppresses (because if at trial the government wouldn’t be able to appeal because of double jeopardy) 
If no warrant: burden on government
If warrant: burden on defense
· Show warrant was recklessly or intentionally false OR
· Not enough evidence without struck info for PC because the agent lied
· Look at affidavit supporting warrant. If officer was reckless or intentionally false (Franks v. Delaware) take out the bad parts and see if you still have enough for PC
· Problem is judge is more likely to believe the cop over the criminal defendant
V.  POLICE INTERROGATION & 5th A. PRIVILEGE AGAINST SELF-INCRIMINATION
5th Amendment: “No person shall be compelled in any criminal case to be a witness against himself”
· Applies to real people (not a corporation)
· Only applies in criminal proceedings
Confessions Approach: 
1. Due process - voluntary? (5th/14th amendments)
2. Right against self incrimination - Miranda rights? (5th amendment)
3. Right to counsel - Massiah issues (6th amendment)
A.  Due Process Voluntariness

1. Origins
Early due process approach
· Hopt: Common law require no involuntary confessions because they are unreliable
· Bram: Involuntary confessions cannot be used in federal courts
· Brown v. Mississippi: Defendants whipped, hung from tree, stripped, laid on board and whipped with leather strap with buckles, warned if they changed their minds regarding the confessions they would be given to the mob. Court used this case to apply due process voluntariness in confessions to the states and suppressed the confession


a. Problems with Confessions
Why innocent people confess
· Intimidated/Pressured
· Mental problems, age, cultural factors, education (don’t understand consequences)
· Desire for notoriety
· Feeling hopeless
· Hope they will get a deal
· Memory distrust syndrome
· Police tactics: presume guilty, build rapport, isolate, make environment uncomfortable, sit close to suspect, establish control, feed and confirm information, suggest benefits to confessing (Low-end inducements: religion, conscience, to the right thing; Mid-term: implicit threats, chance to tell their side; High-End:  explicit threats or promises)
Note: many people proven innocent in DNA exonerations confessed
Concerns with False Confessions
· Convicting the wrong people
· Principles of fairness
· Bad police practices

2. Rule
Rule: confession is involuntary if the defendant’s will was overborne based on a totality of the circumstances (subjective standard)
Totality of the circumstances approach:
· Use of physical force
· Lengthy interrogations; deprivation of needs (sleep, food) (see Ashcraft and Payne)
· Threats of force 
· Psychological pressure
· Age, level of education, and mental condition of suspect
· Deception allowed
· Must be police coercion
Physical violence - AZ v. Fulminante: A child molester was threatened that he wouldn’t be protected in the prison after already having been attacked. Threats of physical violence were enough to make his confession involuntary. Dissent said not a credible threat of violence.
Psychological pressure - Spano v. NY: Defendant was foreign, young, uneducated, and emotionally unstable. He was questioned incessantly through the night. Police persisted even though his attorney advised him to remain silent. Police ignored his request to contact his attorney. Police used his close friend to manipulate him. The Court held his will was overborne and the statement suppressed.
Deception: deception is not a due process violation per se but can be
· Lynum v. Illinois: Went too far in threatening to take aware children
· Levra v. Dennis: Lying to suspect about co-defendant confession is permissible
Police Coercion Requirement: Mental condition of suspect alone is not enough to make confession involuntary. Must be some type of coercive police activity
· Seminal case - Colorado v. Connelly: Defendant stopped a police officer and spontaneously confessed to the murder of a young girl. Connelly had a history of mental illness and had gone off his medication six months before. The officer gave Connelly the Miranda warnings, and Connelly continued the confession and led police to the crime scene. Connelly appeared competent to the officers. As there was no police coercion, this was not a due process violation.
· Rationale: Voluntariness is subjective, so don’t want to look too much into these factors unless the police did something wrong. Would make police have to divine the inner thoughts of the suspect. Need to draw the line as voluntariness is a case-by-case determination.
· Dissent says can just look at the totality of the circumstances as due process requires to ensure the reliability of the confession.
B.   Miranda Right Against Self-Incrimination
Problems with Voluntariness as only test
· Case-by-case method
· Not enough guidance for lower courts
· Police need more guidance
· Inconsistency in courts’ decisions
· Judges frustrated with law enforcement
Caused shift from due process to 5th amendment
1. The Miranda Rule
Miranda Rule: Before there is custodial interrogation the defendant must be warned of his Miranda rights (Miranda v. AZ):
· Right to remain silent
· Anything said can be used against Defendant
· Right to counsel before and during interrogation
· Right to have counsel appointed
Sub-rules: 
· Police HAVE to tell them all the rights to prevent a violation, even if they probably already know the rights (ie repeat offenders, criminal law professors)
· Person HAS to understand their rights (aka has to be in their language)
· You get Miranda rights even if you are undocumented (US v. Chen)
Rationale:
· Inherently coercive atmosphere of custodial interrogations
· Need something more given police tactics
· Looks at what FBI and some state had adopted
· Focus on role of lawyer in dissipating coercion
· No other alternatives yet shown to protect 5th amendment privilege
· Right against self-incrimination should apply before the courtroom, because by then you’re already a witness against yourself by your own confession
· Concerned with isolation and lack of power
· Concern with the indigent (if you are rich and educated you would know, want to make sure everyone gets the same rights)
· Necessary in a civilized society
· Clear cut run easy for police to apply
· Not radical departure but building on Escobedo (which gave the right to counsel at interrogations, but proved too expensive and relied on 6th amendment so did not apply until formal charges).
· Needed as prophylactic measure
· Doesn’t really prevent people from confessing if they want to (Note: still uncommon for suspects to assert their rights)
Seminal case - Miranda v. AZ:
· Clark dissent wanted to stick with due process totality of the circumstances analysis.
· Harlan dissent thought the majority is reaching and the 5th amendment is not meant for interrogations. Concerned this will frustrate the police and bad cops will just lie and claim they gave the warnings. Miranda will cause the government to lose cases (but ironically it helps the government because then the jury will assume it is voluntary). 
Note: Miranda is constitutionally based
· Dickerson v. US: Congress passed a statute trying to overrule Miranda, saying a confession is admissible as long as it is voluntary and that the Miranda warnings are just a factor in the voluntariness analysis. Court said Miranda warnings may be prophylactic, but they are also constitutionally based. No going back now. Scalia dissent argued not constitutionally based, Miranda is the only prophylactic rule and was anti-democratic rulemaking by the SC.
2.  Is Miranda desirable?
Arguments in Favor
· Easy to understand rule
· Need some way to protect 5th amendment right (prophylactic rule)
· Public education
· Will cut down on court’s work with clear rule
· Should have standard higher than just voluntariness
· Embracing broader view of 5th amendment
Arguments Against
· Constitution does not require warnings
· Justices acting like legislators
· Due process is enough protection
· There is nothing wrong with confessions
· Procedures just won’t work: officers will just lie
· Will create more litigation about details of Miranda right
· Criminals will run free
Alternatives to Miranda
· Damages suits
· Videotape confessions
· Objective witnesses to confessions (station lawyers/ombudsman)
· Broaden due process standard
None of these are yet found to be sufficient and Dickerson suggests they won’t be
3.  Applying Miranda
Miranda only applies to custodial interrogations
1. Custody?
2. Interrogation?
a.  “In custody”
Objective standard: Would a reasonable person feel free to leave?
Factors to decide if custody:
· Physically free to leave
· Use of force, show of guns
· Informed free to leave
· Defendant initiating contact
· Atmosphere of questioning
· When placed under arrests (formally)
· Experience of suspect (sounds subjective but some courts say a reasonable person who has been through this several times knows that they can leave)
· Age of suspect IF a reasonable officer would be are aware of the age (only truly subjective factor allowed) (J.D.B. v. NC: Police suspected J.D.B, a 13-year-old, of involvement in house break-ins. The police pulled him out of school and questioned him about the break-ins without giving him Miranda warnings. J.D.B. confessed to the break-ins during this questioning. Court said he could be in custody given his age. Dissent says Miranda is a clear rule to apply to any case and this should not muddy the analysis)
Custodial:
· May be “in custody” in own home (Orozco v. Texas)
· Not free to leave
· Not every interrogation requires Miranda rights (Oregon v. Mathiason: not required because not in custody)
· Voluntarily agreeing to interview at police station is not a custodial interrogation (Oregon v. Mathiason: Dissent says the station house is inherently a coercive atmosphere)
· Interview with IRS agent NOT custodial (Beckwith v. US)
· Meeting with probation officer NOT custodial (Minnesota v. Murphy)
Traffic Stops: traffic stops are NOT custodial and ordinary traffic stop does not require Miranda rights, only if full arrest (Berkemer v. McCarty)
· Note: Court rejects a per se exception to not require Miranda rights in all misdemeanor cases
Prisoners: Custody does not per se including questioning prison inmates on unrelated crimes. Depends on all factors, including whether inmate is told he is free to go back to general population (Howes v. Fields)
· Rationale: Miranda was designed to protect people who as isolated, so when you can return to the general population this logic does not apply
b.  “Interrogation”  
Rule: Interrogation covers both express questioning and any words or actions that the police know are reasonably likely to elicit an incriminating response from the suspect
· Seminal case - Rhode Island v. Innis: The defendant invoked his Miranda rights, but the police talked to each other after about how it would be terrible if a youth found the abandoned weapon, and the defendant led them to the gun location. The Court held there was no interrogation here, but you can argue interrogation even without indirect questions. The court commented on length of questioning or susceptibility to certain types of appeals. Marshall dissent says should be interrogation, appeal to safety of others is a classic interrogation technique that work on many people, the officers intentionally did this (but we don’t go into subject intent of officers). Stevens dissent would broaden the standard to include more statements by police
Must be police questioning: NO Miranda rights if non-police person speaks to defendant because not a coercive atmosphere. Police can use ploys.
· Example - AZ v. Mauro: Wife questioned the husband while he was in custody about the murder of their son. Court said because questioning not conducted by the police, this is just a permissible psychological ploy.
· Note: the more coercive, the more you can say it is like the questioner was a cop
Note: If police do not question you at all and your just blurt out information/confession, Miranda does not apply
Must be by someone know to be a police officer: questioning by undercover agent does NOT require Miranda rights because stealth officer does not create police-dominated environment of compulsion (Illinois v. Perkins) 
· Dissent argued that this will result in more police use of undercover agents and that this is inconsistent with the idea behind Miranda that we want to teach people about their rights
Note: Can still use the circumstances to help show why the confession might not be reliable and can still make due process voluntariness argument
4.  Sufficient Miranda warnings
Rule: Exact language is not required for valid Miranda warnings (ie no magic words are required)
Examples:
· CA v. Prysock: Defendant is a minor charged with murder. The defendant argued it was not clear that you could have a lawyer advise you before and during the interrogation. The Court held the warnings were good enough
· Duckworth v. Eagan: Ambiguity was police said suspect would get a lawyer “if and when you go to court”. The Court said the warning was good enough. The “extra” words were just anticipating the answer to a question. Dissent argued this makes it seem like they don’t get a lawyer until they go to court.
· Florida v. Powell: Police said they have the right to counsel at any time and before answering questions. The Court held this was not too ambiguous. Dissent said not good enough per lower court opinion.
Takeaway: Doesn’t have to be precise, just need to give the rights.
Limit: Cannot undercut Miranda rights
Example - Doody v. Schriro: A minor was questioned for 9 brutal murders. Because the police turned the Miranda warnings into a 12 page diatribe where they were called “formalities” and otherwise undercut, this was impermissible. Confession was also involuntary under the totality of the circumstances of coercive conditions as the police used psychological tactics, overnight for hours, had already gotten other people to falsely confess.
5.  Consequences of Improper Miranda
Rule: Do NOT apply fruit of poisonous tree doctrine. ONLY the un-Mirandized confession suppressed
Can still use: 
· Witnesses found through un-Mirandized statement (Michigan v. Tucker)
· Subsequent Mirandized statement (Oregon v. Elstad) unless deliberate tactic (Missouri v. Seibert)
· Physical evidence found through un-Mirandized statement (US v. Patane)
Note: A 5th amendment violation does not technically occur until un-Mirandized statement is introduced in criminal case so cannot sue for violation of Miranda rights (Chavez v. Martinez)
a. Subsequent warnings   
Rule: Illegal confession leading to later confession -> Exclusionary Rule does NOT apply. Subsequent statements MAY be admissible if there are proper Miranda warnings after a Miranda violation
· Rationale: Don’t want costs of Miranda to be too high
Oregon v. Elstad: Police at defendant’s house were chatting with him informally after the arrest, but should have Mirandized him as this qualified as an interrogation. He later confessed after being properly Mirandized. Defendant tried to suppress both statements, but the Court allowed them.
Exception: Exclusionary rule DOES apply when there is a deliberate attempt to evade Miranda 
Missouri v. Seibert: Police were operating under an intentional tactic of getting an unwarned confession, then giving a warning and having the suspect restate their confession. The Court held the second confession was inadmissible because this was a deliberate attempt to evade Miranda with a 2-stage interrogation technique within a continuous interrogation. Not the same as Elstad. 
Different approaches Missouri v. Seibert:
1. Souter: one continuous, rolling interrogation
2. Breyer: use “good faith” test (loser)
3. Kennedy: if deliberative bypass of Miranda, second statement inadmissible unless curative steps (like telling them you cannot use the prior statement)
Note: Use all 3 approaches
b. Other Evidence   
Witnesses: Illegal confession leading to leads/witnesses -> Exclusionary Rule does NOT apply
Exclusionary rule does NOT bar witnesses found as a result of a non-Mirandized statement
· Rationale: Cost of Miranda prophylactic rule too high and excluding the confession already gives a deterrent value
· Michigan v. Tucker: The defendant’s un-Mirandized statement led police to a key witness. The Court allowed the witness to testify. Dissent complained it limits Miranda unnecessarily
Physical Evidence: Illegal confession leading to physical evidence -> Exclusionary Rule does NOT apply
Exclusionary rule does NOT suppress physical evidence obtained through Miranda violation
· Rationale: 5th amendment refers only to testimonial evidence. Cost of using the rule is too high.
· US v. Patane: The defendant cut off the officers so they never gave them him full Miranda rights, which is a violation. They used his un-Mirandized confession to find a gun. The Court did not suppress the gun.
· Souter dissent worried the police will just not give warnings and get the physical evidence from the unlawful confession because the trade-off is worth it
6. Waiver
a.  Standard
Rule: Look at totality of the circumstances to determine if the waiver is knowing, intelligent, and voluntary (Fare v. Michael C.) 
· Can consider subjective characteristics of suspect (age, experience, education, intelligence, background) (Fare v. Michael C.)
Sub-rules:
· Suspect need not be told that counsel was waiting. Events outside of suspect’s presence and unknown to suspect do not make waiver involuntary. (Moran v. Burbine: Suspect chose to talk to them, did not need a lawyer there to make the voluntary decision to talk to the police)
· No need to advise suspect of the nature of the charges. Waiver still valid even if defendant not told nature of crimes for which defendant is under suspicion (Spring v. Colorado: Only goes to the wisdom of the waiver, not the voluntariness. Knowing means understanding what you are agreeing to, not the consequences)
Limit: MUST involve some impermissible police behavior (Colorado v. Connelly)
b.  Types of waiver
Waivers can be:
· Express or implied (NC v. Butler)
· Written or verbal
Note: we don’t require waiver to be very specific because then most people wouldn’t waive their rights
Implied waiver - NC v. Butler: Defendant charged with robbery refused to sign written waiver but said “I will talk to you but I’m not signing any form.” The court held this was a sufficient waiver as implied waivers are allowed. Dissent argued should only be express waivers.
Waiver by Speaking: If a defendant speaks after being told his rights, that is a knowing and voluntary implied waiver (Berghuis v. Thompkins: Defendant began answering questions after 2.5 hours of silence. The court held a waiver was inferred from defendant starting to speak)
Dissent says it is wrong to require so little for a waiver because Miranda put a heavy burden on the prosecution to show waiver and we do not presume waiver from the silence of the suspect.
b.  Waiver after Invocations
Makes a difference which right you invoke whether police can re-initiate questioning (and ask for waiver)
If defendant invoked right to remain silent: police can re-initiate questioning if right to remain silent is is scrupulously honored
Rules if police re-initiate: police can ask you if you’ve changed your mind and now want to give a waiver BUT has to be voluntary (and not berating you) and must give fresh warnings
· Rights must be “scrupulously honored” BUT assertion of rights is NOT forever
· Rationale: People can change their mind and decide it is now in their interest to talk. And we like confessions
Sub rule: Second questioning must be separate
Factors: time, fresh warnings, different location, different subject of interrogation, and different officers
Michigan v. Mosely: The defendant invoked his right to remain silent and police subsequently questioning him again about a different crime. Factors showing waiver was knowing and voluntary included a 2 hour break, fresh warnings, different location, different subject of interrogation, and different officers. Dissent says repeated interrogations can be used to be coercive, the court’s “scrupulously honored” standard is too vague to know when is long enough or what has to change to allow officers to come back, so will be left up to judges
If defendant invoked right to counsel: only defendant can initiate questioning UNLESS there is a 14 day break in custody
Edwards Rule: If defendant has invoked right to counsel, police cannot re-initiate interrogation. Only defendant can initiate interrogation. (Edwards v. AZ)
· Concurrence says police-initiation should not be per se prohibited, it should just be a voluntariness factor of the waiver. Worried that this is a prophylactic on a prophylactic.
· Michigan v. Jackson: Reaffirmed Edwards
· Rationale: More worried about police pressure. Defendant has already expressed need for lawyer to even the playing field. Tougher standard to reinitiate questioning. Shows suspect cannot deal with the interaction without a lawyer (unlike invoking the right to silence)
Sub-rule: Edwards rule applies even after defendant has already met with lawyer. Consulting with an attorney does not invite the police back.
· Minnick v. Mississippi: Scalia dissent argued Edwards should not create irrebuttable presumption that waiver is invalid as this is too much effort to prevent confessions, and we like confessions
Shatzer 14 day limitation on Edwards: Edwards presumption does NOT last forever. Police can initiate interrogation after invocation of 5th amendment right to counsel if there is a 14 day break in custody.
Sub rule: Sending defendant back into general jail population constitutes a break in custody
Maryland v. Shatzer: Child sex crime suspect who was a prisoner for 2.5 years had invoked his right to counsel in his first questioning. The Court held this was long enough to return to questioning him.
· Dissent and Concurrence think the 14 day rule is random and arbitrary.
· Rationale: Common sense appeal that the Edwards right shouldn’t be forever. 14 day break in custody allows suspects to “shake off” the coercive effects of police questioning.
8.  Invocations
Timing: Can assert at any time (eg trial, interrogation, grand jury, civil deposition)
To invoke right to remain silent: defendant must affirmatively invoke right to remain silent
· If a defendant wants to invoke the right to remain silent, he must say so (Berghuis v. Thompkins: Dissent argues this is counterintuitive)
· Sitting silent was not a good enough invocation (even though starting to speak is a good enough waiver)
· Cannot possibly be invoking a right to remain silent before you are told of your right to remain silent just by remaining silent (Salinas)
To invoke right to counsel: must be clear, unequivocal invocation of the right to counsel to trigger Edwards protection
· If ambiguous, might be a good idea to stop and/or clarify but it is not required
· Rationale: Don’t want a 3rd level of prophylactics (Miranda, Edwards, Davis) 
· Seminal case - Davis v. US: “Maybe I should talk to a lawyer” not clear enough. 
· Concurrence says should require police to ask for clarification
Some Examples: 
· People v. Gonzales: “If for anything you guys are going to charge me, I want to talk to a public defender”. NOT an unequivocal invocation of right to counsel
· People v. Sessmons: Relaying dad’s advice to get a lawyer insufficient
· In re Art T.: “Could I have a lawyer” sufficient when 13 year old asks
· People v. Couey: Confession of child murderer suppressed because he asked for a lawyer 8 times.
· “Give me a lawyer and I mean it!” probably enough.
a. Inferences from Silence
In a criminal case: CANNOT draw negative inferences by defendant not testifying at trial (Griffin v. CA)
Miranda custodial interrogation silence: CANNOT draw negative inference by defendant refusing to answer questions
In a civil case: CAN draw negative inferences/assumptions from silence. If you assert your 5th amendment right against self-incrimination it can be used against you (aka they can suggest you took the 5th because you’re guilty)
Pre-Miranda silence: CAN draw negative inferences. Pre-custodial silence can be used against defendant if he does not expressly invoke 5th amendment privilege.
· Seminal case - Salinas v. Texas: Suspect was not in custody yet and was being questioned by the police. When asked a certain question, he went silent and the police wanted to use his silence against him in court. 
Open question: Court does NOT decide whether defendant can actually invoke 5th amendment right BEFORE he is in custody. Still an open question if you can anticipatorily invoke your rights. If you can, then invoking the right cannot be used against you in a criminal trial.
9.  Miranda exceptions
a.  Impeachment
Rule: Un-Mirandized statements are admissible for impeachment purposes (Harris v. NY)
· Rationale: even though not allowed in case-in-chief, the cost is too high to exclude for impeachment and allow the defendant to commit perjury. Inability to use in case-in-chief is sufficient deterrence
· Prosecutor cannot initiate; the defense have to open the door
· Dissent says now defendant cannot testify and police will get un-Mirandized statement because they know it can be used to impeach or freeze the defendant from taking the stand
b.  Emergencies
Rule: Un-Mirandized statements are admissible if the suspect was questioned without Miranda warnings due to the threat of immediate danger (objective standard)
· Rationale: The costs of Miranda are higher here because of the danger to public safety. Police will instinctively know when it is dangerous and the questioning is focused on an ongoing situation.
· Seminal case - NY v. Quarles: Police knew the defendant had a gun and chased him defendant into a store where they detained him. Upon realizing he had discarded the gun, police asked him where it was. This was a custodial interrogation, but the court allowed the unwarned statements under a public safety exception. O’Connor said to keep out the statement but let the gun in (pre-Patane). Dissent said to keep out both statement and gun.
Note: Even if these statements were suppressed, the police can still ask these questions, just cannot use the defendant’s answers at trial. Without this exception, they could make a choice as to what is more important.
Notes:
· Problem: not well defined
· Lots of pressure to grow the exception because of the huge costs of Miranda
· If it’s case by-case will get the police to at least stop and think
· The more time that goes by, the less it seems like an emergency
Open question - terrorism cases suspending Miranda:
· Justice department want to argue per se meet public safety or exigent circumstances exception
· Note: Some of these may be excluded as involuntary
· Example - Boston marathon: intentionally did not give him Miranda rights
· Policy to not give Miranda for terrorist suspects under public safety exception
c.  Booking exceptions
Routine booking questions are NOT considered interrogation
Example: Name, address, height, weight, eye color, age, DOB
Example - Pennsylvania v. Muniz: During booking for a DUI, police asked the defendant the date of his 6th birthday and he could not recall because he was drunk. This is not a routine booking question and was calculated to show he was drunk and lead to an incriminating statement.
Test: Need to determine if:
1. Legitimate booking purpose AND
2. Objective officer has reason to believe will lead to incriminating information
Question is if it is routine or designed to get evidence of the crime (if so, suppressed)
Notes:
· The more it relates to your crime the less it seems to be administrative/routine
· Even if it does tie you to the crime, if it is routine it still fits the exception (Example: if your address ties you to a prostitution ring)
Examples:
· Are you in a gang? Need to know for administrative purposes where to place you, BUT could be relevant to a criminal charge
· Are you in X gang? Now specific membership, cannot use the answer against him as the police have an objective reason to know the answer will incriminate him
· Are you in the country illegally? Depending on the case, might lead to an incriminating statement
· Do you have any addictions? Need to know if a drug charge
· When was the last time you used? Need to know if you will be going through withdrawals but might be incriminating
C.  6th A. Right to Counsel & Police Interrogations 
6th amendment: Right to counsel “in all criminal prosecutions”
· Triggered by formal charges (Look for: filing of indictment, preliminary hearing, arraignment)
· Prior to formal charges, only protected by due process and Miranda
· Rationale: This is the beginning of the adversarial process, both sides should have a lawyer
· Applies in or out of custody
· In addition to 5th amendment Miranda rights
· Note - Escobedo v. Illinois: Defendant tried to use 6th amendment to protect questioning of defendant's pre-formal charges. Court abandons 6th amendment approach for interrogations before formal charges (and adopts Miranda instead).
Miranda Rights v. Massiah Rights
Miranda:
· Only for custodial interrogations
· Applies before and after formal charges
· Based upon 5th amendment
Massiah:
· Custody irrelevant
· 6th amendment right automatically applies after formal charges
· Prohibits “deliberately eliciting” statements without counsel

1. Deliberately Eliciting
Massiah Rule: 6th amendment rights prohibit police or informant from deliberately eliciting incriminating statements once formal charges are filed
· Applies in custody or out of custody
Examples - Deliberately Eliciting:
· Seminal case - Massiah v. US: The suspect was not in custody but an informant acting for the police got him to make incriminating statements. Dissent said this impedes police investigations post-indictment; the suspect is not getting police pressure and this is a voluntary confession.
· Brewer v. Williams (Christian burial case): The defendant was arraigned and the officers were leading him into telling them where the murdered child’s body was. The Court says this is an interrogation because they are deliberately eliciting information, going around his lawyer in a violation of his 6th amendment right to counsel. Dissent complains this is voluntary. 
Note: The 6th amendment right is generally easier to defend against implied waivers because it is more tied to the Constitution


a. Jailhouse snitches
Rule: Jailhouse snitch cannot initiate conversation or ask questions (US v. Henry) but he can “keep his ears open”
· Note: the 5th amendment does not protect against a snitch because not a knower law enforcement officer so not custodial. 
Examples:
· Initiating - US v. Henry: Nichols was assigned to be a snitch after defendant was appointed counsel. In disregard to orders, Nichols initiated questioning the defendant and he confessed. This was considered deliberately eliciting and a violation of his 6th amendment rights. Dissents complain it hurts police use of informants and government instructed him not to elicit.
· Keeping ears open - Kuhlmann v. Wilson: Police told informant to keep his ears open and he did not elicit or question the defendant. This was not deliberately listening because he is just a listening post, so no 6th amendment violation. Dissent pointed out this is a law enforcement manufactured statement so should still be considered deliberately eliciting.

2. Offense Specific
Limitation on right: 6th amendment prohibits questioning ONLY on formally charged offense 
· Note: Miranda prohibits ANY interrogation without warning
· Can elicit information regarding different offense (McNeil v. Wisconsin)
Separate Offense Test
Different offense decided by Blockburger separate elements test: If you have to prove a separate element, it is a separate offense. If even one element is different, then it is a different offense.
· Note: This allows a prosecutor to game the system by only charging the suspect for one offense and questioning them on factually related other offense. Dissent said it would be sipler to just not ask about factually related events.
Examples: 
· Seminal case - Texas v. Cobb: Defendant was formally charged for burglary in which a murder was factually related. Both murder and robbery require use of force, but require proof of separate elements (ie you stole property v. you killed someone). 
· Chris is indicted for tax fraud.  He failed to report declare income he made illegal drug transactions. Chris is appointed a lawyer on his tax charge. The police come to talk to him about his drug sales. This is permissible because the tax charges are based on drug sales, but considered separate offenses.

3. Waivers
Analysis for Police Request for Waivers
1. Coming to talk about same charge?
a. If no, permissible
2. Appointed a lawyer or invoked right to one?
a. If appointed, permissible
Rule:  Defendant not off limits to police request for a waiver just because is counsel appointed. Defendant can waive 6th amendment right if it is a knowing and intelligent waiver. Police can initiate even if Defendant has been appointed 6th amendment counsel (UNLESS explicitly invoked under 5th amendment).
· Rationale: Just appointing counsel is not the same as invoking counsel. Not same type of invocation as Edwards.
· Note: Miranda waiver can operate as a 5th and 6th amendment waiver after formal charges. If someone is appointed counsel, police can get a waiver under Miranda without explaining there is a separate 6th amendment right.
· Old Standard (Overruled by Montejo): No valid waiver if police initiated. Only defendant can initiate. Adopts Edwards rule. (Seminal case - Michigan v. Jackson: Defendant requested counsel at arraignment, triggering the 6th amendment right to counsel)
· Consequence: Most defense attorneys have defendant invoke the 6th amendment right to counsel explicitly at arraignment
Examples: 
· Seminal case - Montejo v. Louisiana: Defendant waived his Miranda rights before he was formally charged, then he got a lawyer at arraignment and police came back to talk to him and he again waived his Miranda rights. The Court held the defendant was not off limits just because counsel appointed at 72 hour hearing. Dissent thinks having counsel appointed should be equivalent to invoking the 6th amendment right.
· Chris has not asserted a right to counsel and has just had counsel appointed. He gives police a waiver of his Miranda rights. This also serves as a waiver of his 6th Amendment right to counsel.
· Chris has been appointed a lawyer and tells police, “I want to talk to my lawyer”. The police come back and speak to him. Now this looks like a violation of the 6th amendment because this looks like intentional interference with Chris’ invoked right to counsel.
· Chris is at home when he asserts his 6th amendment right. The police come back to ask him for a waiver again. Him being out of custody is irrelevant to his 6th amendment right, and coming back to him against still seems like an attempt to coerce him, so this is probably a violation.

4. Remedy
· If statements in violation of Miranda, can still use for impeachment (Harris)
· If statements in violation of 6th Amendment, can still use impeachment (Kansas v. Ventris)
· If involuntary statements, CANNOT use for impeachment
D.  Privilege Against Self- Incrimination in Other Contexts
Right not to be witness against self
· Cannot be compelled to testify: at trial, grand jury, forfeiture proceedings, depositions
· No negative inference in criminal case from invocation of 5th amendment
· Prosecutor cannot comment on exercise of right in a criminal prosecution (Griffin)
1.  Requirements
Requirements for Privilege Against Self-Incrimination to Apply
1. Only individuals can assert 5th amendment right (not corporations)
2. Must be testimonial evidence (Schmerber) NOT physical characteristics (eg fingerprints, photo, DNA, blood, hair, tattoos, trying on clothing, etc.)
3. Must be compelled (de minimis consequences are not “compulsion”; subpoenas are compulsion)
4. Must be some risk of incrimination (remember Hiibel)
Note: 5th amendment rights last through sentencing
Physical Evidence:
Examples:
· Non-testimonial evidence - Schmerber v. CA: Defendant was forced to give his blood in a DUI case. The blood revealed his BAC level which incriminated him. The blood speaks for itself as physical evidence and is not testimonial. Dissent complains the testimonial requirement is not in the Constitution
· Polygraphs: Essentially testimonial per dicta. While your reaction is physical, you are still communicating that you are lying
· Brain scans: Looks like an advanced polygraph
· Handwriting exemplar: If comparing to a demand note, looks more like a demonstration. BUT if prosecution knows there was improper spelling which would reveal them, lawyer should make them spell out the words. Only get physical attributes, not communication
Compulsion Requirement: having to make a hard choice is not compulsion
Examples:
· Ohio v. Woodward: Defendant was required to confess to get clemency. This is not compulsion
· McKune v. Lile: Defendant was required to admit to his crimes to get into a better part of the prisoner. No compulsion.
· Torture: Obviously compulsion
2.  Documents
Document itself: there is no 5th amendment right in document itself 
· Rationale: Even if the documents themselves are incriminating, you can be forced to turn over. You wrote/prepared them and no one compelled you to write it, the compulsion is in giving the document up, not the contents of the document
· Seminal case - Fisher v. US: Prosecutor asked defendant’s attorney to turn over document that could incriminate them. This was not a 5th amendment violation. Concurrence would restrict the rule to only documents that are not inherently private (in contrast to diaries, etc.)
Production: there is a 5th amendment right to production
· Rationale: act of producing the documents it protected because that authenticates that they are your documents
· Note: if a 3rd party has the papers, defendant cannot use 5th amendment to bar their production (Fisher attorneys; would also apply to accountants, etc.)
Immunity can override 5th amendment right: government can compel production if they give you immunity so that your act of production will not be used against you
2 types of immunity:
1. Transactional Immunity: Defendant not going to be prosecuted at all for that crime (rare)
2. Use Immunity: Prosecution cannot use compelled statements or defendant’s act of production. Also, cannot use evidence derived from immunized statements. Can still use the documents themselves and authenticate in other ways (ie testimony from witnesses, handwriting, DNA, fingerprints)
a. Note: If anyone hears your testimony, you can claim their testimony is derived from your testimony and thus they cannot use it
Rule: use immunity statutes cover full extent of the 5th amendment right; once immunity is given, testimony may be compelled
· Seminal case - Kastigar v US: Court said use immunity sufficient to compel testimony. Dissent said need to give full transactional immunity to compel testimony.
· Open question: If a defendant should be required to provide the password to unlock (or decrypt) computers, phones, or other technological devices. Immunity wouldn’t be very helpful as it is clear where it came from, but this is just a password so itself it is not very incriminating. But gives access to very private information that we shouldn’t require people to compel (per Fisher concurrence).
VI.  LINEUPS & IDENTIFICATIONS
Types of identifications: Show-up, lineup, individual pictures, photo spread, in-court identification
Problems with Eyewitness Identifications
· Lots of wrongful convictions involve eyewitness identifications (high impact on jurors)
· No correlation between confidence and accuracy
· Cross-racial identification particularly unreliable
· Identifications less reliable over time
· Subtle ways to influence identifications (should have someone independent conduct)
· Even if a witness is told the perpetrator might not be in the line-up, they assume he is (should do one-by-one)
· Reinforcement after initial identification makes the witness more confident
A.  Right to Counsel
Overview: 6th amendment right to counsel limited by stage of proceeding and type of identification. Only applies after formal charges (most identifications before formal charges) and only applies to in-person identifications (not photo identifications)
Right to Counsel for Line-Ups - Wade-Gilbert Rule: Defendant entitled to counsel for post-formal charges lineups. If no counsel, out-of-court identification suppressed (Gilbert) but in-court identification permitted if prosecution shows untainted (Wade)
· Rationale: A lineup is a critical stage of prosecution.
· Even if a perfect lineup, still violate if no lawyer present post-charges
· Problem: What will a lawyer do at a lineup? At most can point out it is subjective, see how witness acts, how police act, etc. Job is to make it a good lineup, but need training to know when it is  a bad lineup
Consequence of bad lineup: Throw out the lineup but witness can still identify in court if the identification is untainted. Require prosecution to prove by clear and convincing evidence the in-court identification is not impacted by bad line-up (like if it is someone you obviously know, you brother in law or old friend)
· Defense can use cross to show when identification is bad, can challenge that evidence
Seminal cases:
· Wade: Defendant was arrested after a robbery and police arranged for a lineup after formal charges without his lawyer present. The out-of-court identification was suppressed. Warren dissent was willing to extend 5th amendment, White dissent did not was to suppress and would’ve left it to the states to decide
· Gilbert: The prosecutor used lineup identification as evidence in trial. The Court held the prosecution was not entitled the opportunity to show that the testimony had an independent source, as the testimony was the direct result of the illegal lineup.
Limits: 
· Rule only applies to in-person identification (lineups and showups)
· Rule does NOT apply to photo identifications
· Seminal case - US v. Ash: Rationale is it can be recreated at trial, does not look adversarial, and it will release innocent people earlier. Dissent argues still suggestable and we have to take the word of the detective.
· Rule does NOT apply pre-formal charges
· Seminal case - Kirby v. Illinois: very suggestive show-up but no violation because pre-formal charges. Rationale is police can do the identification sooner to prevent delay in police investigation. Dissent would apply the Wade-Gilbert rule pre-formal charges
Remedies:
· Per se exclusion of out-of-court identification (Gilbert)
· Allow in-court identification if not tainted (Wade)
B.  Due Process Challenges
Rule: Identifications violate 5th/14th amendment due process rights if they are unnecessarily suggestive under the totality of the circumstances and not otherwise reliable.
· Applies to any stage: pre-formal charge identifications, photographic identifications, even if counsel present
· Due process is a case-by-case analysis
· Even if cannot challenge identification on 6th amendment grounds, can still argue due process violation
Takeaway: Has to be over the top suggestive and unnecessary for a due process violation
Analysis:
1. Were identification procedures unnecessarily suggestive?
a. How suggestive was the procedure?
b. Was it necessary to have a suggestive identification procedure?
2. Nonetheless, is the identification reliable enough to use?
a. Witness opportunity to view at time of the crime
b. Degree of attention
c. Accuracy and detail of description
d. Level of Certainty
e. Length of time from crime to identification

1. Reliability
Manson-Brathwaite Factors for Deciding Reliability:
· Witness’s opportunity to view suspect at the time of the crime
· Witness’s degree of attention
· Detailed identification
· Level of certainty
· Length of time since confrontation
· Totality of the circumstances
Examples:
· Manson v. Brathwaite: Police officer made the identification of the suspect and was very certain it was him and had a good view of him for a long period of time. This was sufficiently reliable.
· Stovall v. Denno: Victim in hospital identified the black suspect who was handcuffed to police in a show-up. This was suggestive, but not unnecessarily because the victim was dying.
· Foster v. CA: Rare finding of due process violation. Kept showing identification until victim “got it right” after a height-biased lineup with the defendant wearing clothing from the crime, repeated lineups with defendant only repeating suspect, and allowed 1 v. 1 after witness was not sure. Dissent said the jury should be able to decide if this was overly suggestive.
· Simmons v. US: Showed family pictures, very suggestive. This is acceptable under the circumstances because they needed a swift determination as the suspects were dangerous bank robbers still at large. And the witness had a fresh memory and there was corroborating evidence.
· Neil v. Biggers: Show-up in a rape case was permissible because the witness had a good opportunity to view the suspect, was very confident, had rejected lots of photos before. Dissent argued too suggestive, would have a per se exclusionary rule because of suggestion.

2. Police-Created
Rule: Police must create suggestiveness. Due process analysis ONLY applies if the suggestive circumstances are arranged by police
Seminal case - Perry v. New Hampshire: Eyewitness being questioned by the police points out the suspect out her window as he is getting arrested. Dissent would hold police-creation is irrelevant as identification is still unreliable and has a corrupting effect.

3. Remedies
Remedies
· Not excludable if reliable
· Goes to weight of evidence
VII.  RIGHT TO COUNSEL & RIGHT OF SELF-REPRESENTATION
6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right to have the Assistance of Counsel of his defense.”
Development of Right
· Due process theory (rejected): Case-by-case, guarantee fair trial (Powell v. Alabama, Betts v. Brady)
· 6th amendment theory - Gideon v. Wainwright: right to appointed counsel applies to the states
· Rationale:  “lawyers are necessities, not luxuries”, necessary for a fair trial under adversarial system to have a lawyer on both sides, applicable to the states, fundamental to justice
· Only case even held retroactive (because most states had already been providing lawyers)
· No case-by-case (overrule Betts v. Brady)
Enemy Combatants
· Right to counsel is so fundamental that even enemy combatants have it
· Essential building block of right to fair proceedings
A.  Critical Stage of Prosecution
6th amendment right to counsel applies at all critical stages of prosecution
Critical Stage
· Trial
· Misdemeanor (if actual jail time), felony, or DP
· Post-charges line-ups, preliminary hearings, arraignments, interrogations after formal charges
· Sentencing
· Appeals of right (only first appeal)
NOT Critical Stage:
· Civil cases
· Habeas proceedings
· Parole or probation hearings
Scope of Right: All felony and misdemeanor cases with prison time
· Right to counsel applies if you’re going to jail at all (if there’s a risk of imprisonment) (Argersinger v. Hamlin)
· Contrast: right to a jury trial requires facing more than 6 months in prison
· Note: Right to counsel in misdemeanor cases applies only where a term of imprisonment is imposed (Scott v. Illinois)
B.  Ineffective Counsel
Strickland standard:
1. Specific errors
a. Below professional level of representation
b. Defer to strategic decisions (a “mistake” might be a strategic decision, not error)
c. Counsel’s performance may be affected by defendant's actions
2. Prejudice
a. Generally not presumed
b. Reasonable probability that but for error outcome would have been different
Note: Need not determine deficiency first if easy to prove would not be prejudicial
Seminal case - Strickland v. Washington: Death penalty case. Defendant keeps not taking his lawyer’s advice - admits to murders, waives jury trial, etc. At sentencing trial, lawyer admitted guilt because he knew the judge liked people who took responsibility; didn’t call his own witnesses because he knew that would open the door to more bad information. Dissent would have required a higher standard for error, says prejudice is too speculative
Rationale: We won’t get lawyers to do this job if they’re being harshly judged. Consequence is that it is very difficult to find ineffective assistance of counsel
Standard: 
· Court is VERY deferential
· No set rules, although ABA standards are a good guide
· Examples - Florida v. Nixon: Police had a lot of evidence against him and the attorney said there was no reasonable dispute as to his guilt. Lawyer admitted the client’s guilt but court deferred to the lawyer’s strategy. Strategy depends on facts and circumstances of case and not a violation here
Per Se Violations (Cronic v. US)
· No counsel
· State interference with counsel (ie not letting you talk to them)
· Counsel with conflict
· Counsel who does nothing (ie a potted plant)
Sub-rule: A defendant’s 6th amendment rights are violated if defense counsel concedes defendant’s guilt over defendant’s objection. Defendant need not show prejudice. Concession is structural error
· Seminal case - McCoy v. Louisiana: Defendant instructed his lawyer not to concede his guilt and insisted that he did not. The lawyer did so anyways. The Court said this is an automatic violation of the 6th amendment without showing prejudice
· If the lawyer isn’t told “you can’t argue” not necessarily ineffective assistance of counsel; if they say “don’t argue I’m guilty” then auto reversal
C.  Plea Bargains
Rule: 6th amendment applies to plea bargaining. There is a right to effective assistance of counsel for plea bargaining (Missouri v. Frye)
· Rationale: majority of cases are plea bargains
· Standard: still have to show advice was inadequate and prejudice
D.  Extensions
Rule: Right to counsel includes tools you need to present a case
· Right to adequate investigation (Rompilla v. Beard)
· No right to lawyer who will lie (Nix v. White)
· No right to select appointed lawyer, but can generally select retained lawyer
· Right to expert assistance (Ake v. Oklahoma)
E.  Right to Self-Representation
Right to representation:
· Must be knowing and voluntary waive
· Colloquy with defendant: the court needs to advise them this is foolish, defendant must be competent to represent self
· No right to disrupt proceedings
Seminal case - Faretta v. CA
Rationale: If you don’t want a lawyer, that person isn’t really assisting you

