CRIMINAL PROCEDURE
INTRODUCTION
The overarching goals of criminal procedure:
· Facilitate the court’s search for the correct result
· Provide a fair process
· Our dedication to fairness in our procedures is what defines us as a nation. It is what it means to be “under laws,” to be governed by the rule of law.
Challenges:
· Costs/expenses — how much justice can we afford?
· See: Gideon (it’s expensive to provide counsel for everyone, but we do it because it is necessary for a just outcome).
· Human error – how can we minimize the possibility of mistakes?
· Racism – how do police and justice system prejudices inhibit just outcomes?
· Balancing defendant’s rights vs. victims’ rights – does the Constitution voice a preference? Does fidelity to the Constitution mean tipping the balance one way or the other?
· Historical approaches – is what we’ve always done good enough?
· See: Scottsboro Boys (just because we never made states provide adequate counsel in the past before does not mean it isn’t necessary for a just outcome)
Who has a stake in the system?
· Prosecutors: It is their duty to make sure justice is carried out fairly.
· Prosecutors have enormous discretion on how and whether to prosecute.
· Defendants: They want to beat the rap
· Often lower income, racial minorities, less educated
· Law enforcement
· Victims
· The government can bring charges even if the victim doesn’t want to
· The prosecutors don’t represent victims, they represent the government
· Judges
· Magistrates
· Trial judges
· Appellate justices
· Defense counsel
· The only person to whom they owe their loyalty is the client
· Jury
· Fact-finders who represent the interests of the community. What does the community think is reasonable?
· Correctional system
· Media
· Public
Process
· Crime -> 
· Pre-arrest investigation -> 
· Arrest -> 
· Complaint -> 
· First Appearance -> 
· Preliminary Hearing or Grand Jury -> 
· Why do we do grand juries? Bolsters the integrity of the prosecutor
· Arraignment/Set Trial Date -> 
· Plea Bargaining -> 
· Pretrial Motions -> 
· Trial -> 
· Sentencing -> 
· Appeals -> 
· Collateral Challenges (habeas corpus)
· Pretrial motion important for this class is motion to suppress
Two types of criminal procedure:
· Investigatory criminal procedure: Rules that govern police conduct in investigating a case
· Derives from Fourth, Fifth, and Sixth Amendments
· Accusatory criminal procedure: The rights of a defendant once the case is proceeding through the criminal justice system
· Derives from Fifth and Fourteenth Amendments, Sixth Amendment, Eighth Amendment, and rules of procedure
INCORPORATION
· Early “incorporation”
· Before the Supreme Court started incorporating the Bill of Rights to the states via the 14th Amendment. In Powell, Court didn’t say, “we are applying the Sixth Amendment to the states via the 14th Amendment.” They said Due Process, which applies to the states via the wording of the 14th Amendment, requires a fundamentally fair trial.
· Powell v. Alabama, 1932 (Scottsboro Boys)
· Nine black men accused of raping two white women on a train. Judge appointed the entire state bar to represent them, but only for the specific purpose of their arraignment. They were not represented during the crucial time between arraignment and trial, and were denied “consultation, thoroughgoing investigation, and preparation." Their lawyer told the judge, on the record, that he was not prepared.
· Issue: Were the defendants denied the right of counsel to a degree that violated the Due Process Clause of the Fourteenth Amendment?
· Defendant argued he had a fundamental right to counsel in this situation, because the circumstances showed he had been denied due process.
· State argued they were too poor to provide lawyers for every defendant. 
· Holding: Yes. When a defendant is (1) “ignorant and illiterate,” (2) young, (3) faces public hostility, (4) surveilled by military forces, (5) friends and family are in other states, and above all (6) “[stand] in deadly peril of their lives,” deprivation of counsel is a clear denial of due process.
· Incorporation proceeded selectively, right-by-right
· Duncan v. Louisiana, 1968
· Duncan was charged with simple battery. (He is a black man who slapped a white man’s elbow.) In Louisiana at the time, you only got a jury trial if you were facing the death penalty. (Cheaper and quicker.)
· Issue: (1) Does the right to a jury trial in a criminal case provided by the 6th Amendment apply to the states via the 14th Amendment? (2) Which rights outlined in the Bill of Rights should be incorporated? Three options:
· 14th Amendment incorporates all of the Bill of Rights.
· 14th Amendment incorporates none of the Bill of Rights.
· 14th Amendment incorporates selected parts of the Bill of Rights.
· Holding: (1) Yes, because it is a fundamental right. (2) Selective incorporation. For each right, Court to examine: Is the right fundamental enough to be protected by the 14th Amendment?
· Concurrence: Go ahead and incorporate it all!
· Dissent: No incorporation. States can adopt these provisions if they want to.
· What is not incorporated?
· No right to not quarter soldiers. (Third Am.)
· No right to grand jury. (Fifth Am.)
· In California, we have preliminary hearings.
· Least likely to be adopted.
· GJ is a screening process — did we bring the right charges, have the right evidence?
· Not much pressure to adopt because since defendant and counsel is not present, can only screen so much.
· No right to jury in civil cases. (Seventh Am.)
· No rule against excessive fines. (Eighth Am.)
· Incorporated this term!
· Most rights incorporated to exact same extent (“jot-for-jot”) as the apply federally.
· But you don’t have to have a unanimous jury in state court like you do in federal court.
RETROACTIVITY
· Typically, a Supreme Court decision recognizing a new right of criminal procedure generally applies to (1) that case, (2) any cases pending at the time (in trial court or on appeals), and (3) to future cases, but NOT retroactively to (1) cases where the appeals have already been completed or (2) cases pending on habeas corpus.
· Schriro v. Summerlin, 2004
· Convict filed a habeas petition, arguing that an interceding case deciding that a jury, not a judge, must determine whether you get the death penalty meant he had to be set free.
· Issue: Can habeas corpus petitions be filed to induce retroactivity?
· Holding: No. Decisions are generally not retroactive for habeas corpus cases.
· Except:
· When the Court decides that the very thing you were punished for should not have been punishable.
· Lawrence: Consensual same-sex sexual activity.
· Montgomery: Minors cannot be sentenced to life without possibility of parole.
· Watershed rule of procedure that bear on fundamental fairness
· Only one case where procedure was made retroactive: Gideon v. Wainwright
· Fundamental right
· States had all updated the procedure anyway
INTRO: THE FOURTH AMENDMENT
THE 4TH AMENDMENT: “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause. . .”
· Even guilty people are protected by the 4th Amendment. It embodies the values that make us who we are as a country.
· In the colonial times, government could get “general” warrants for entire neighborhoods. Often, they weren’t even used. The revolution was motivated by opposition to tyranny, so makes sense they would try to change this.
· What is a search?
· Olmstead: Physical trespass is a search.
· Katz: Departure from Olmstead – violation of subjective and reasonable expectation of privacy is a search.
· Jones: Revives Olmstead – trespass on “effects,” in addition to violation of reasonable expectation of privacy, is a search.
· Who are the people?
· U.S. v. Verdugo-Urquidez: 
· The 4th Amendment only applies to searches that occur inside the U.S.
· Does not apply to searches outside the U.S., even if it happens against a U.S. citizen, conducted by U.S. officials, to be used in U.S. trial.
· Why? Realistic — the Constitution only governs this territory.
· Are undocumented residents are “the people”? We haven’t decided.
· Whose conduct is covered?
· The 4th Amendment only covers government action.
· Does not cover searches by private individuals, unless they are working for government
· What does it mean to be unreasonable? What is probable cause?
· Searches only need to be “reasonable” and if there is a warrant, it must be based upon probable cause
· Main view: Presumption that searches must have a warrant to be reasonable, but there are exceptions
· A warrant is a permission slip from a neutral arbiter, a check on the police’s own determination of what is reasonable.
· Reasonableness can be determined/influenced by the importance of the investigation
· What’s a seizure? 
· Can be an arrest or temporary stop.
Fourth Amendment search analysis:
· Step #1: Was it a search?
· If not, no warrant required.
· Step #2: Was there probable cause?
· Based on reasonable, objective consideration of the totality of the circumstances.
· Step #3: Was there a valid warrant?
· Step #4: Was there a valid exception?
· Step #5: Does the exclusionary rule apply?
SEARCH
WHAT IS A SEARCH?
· Olmstead v. United States, 1928: There must be a physical intrusion — eavesdropping is not a search because there is no physical trespass.
· Katz v. United States, 1967
· The government surveilled the calls of a man transmitting wagering information across state lines in a public telephone booth. The FBI put a listening device on the outside of the phone booth. Katz claimed the placement was a search.
· Issue: Is physical intrusion necessary for a search to take place?
· Plaintiff argues: The 4th Amendment protects privacy, and this was clearly an invasion of privacy.
· Government argues: We would have gotten a warrant if we had asked for it, so let it go.
· Court says, no — the whole point of 4th Am is that cops don’t get to make the reasonableness determination. That is for the magistrate. 
· Holding: No. The question is whether Katz had a reasonable expectation of privacy, and he did.
· [Subjective] First, person must exhibit actual, subjective expectation of privacy.
· [Objective] Second, the expectation must be one society is prepared to recognize as reasonable.
· The 4th Amendment protects personal privacy, not just physical places.
· United States v. Jones, 2012
· Cops affixed GPS transponder (“bumper”) to the bottom of the defendant’s car without a warrant.
· Issue: Did the placement of the transponder constitute a search under the 4th Amendment?
· Holding: Yes, because the placement of the device constituted a physical trespass on the “effects” of Jones. Test: Combine Katz and Olmsted.
· Scalia 4:
· Jones didn’t have REP here, because everything he did, he did out on the roads, in public. But it’s still a trespass.
· Sotomayor:
· Embraces Scalia’s expansion of search criteria.
· Also embraces Alito’s suggestion that long-term GPS monitoring impinges on REP even if you are in public.
· That concern extends to third-party sharing doctrine.
· Alito 4:
· Stick with simpler, accepted Katz standard.
· Otherwise, could create “vexing problems” — what if there was no physical intrusion? Instead, expand REP to include long-term monitoring.
· Further explored in U.S. v. Carpenter.
OPEN FIELDS
· Hester v. United States, 1924
· Holding: 4th Amendment protection does not extend to open fields because it would not have been considered a “search”/trespass under 18th Century law.
· Oliver v. United States, 1984
· Kentucky police went to farm, past locked gate and no trespassing sign. Found a marijuana field.
· Issue: Does the REP extend to the area surrounding a home?
· Holding: No REP in the open fields near the home, unless they are in the immediate area – AKA, the “curtilage.”
· Why not REP?
· No setting for intimate activities.
· No societal interest in protecting it.
· Accessible to the public.
· Plus, we still subscribe to Hester’s trespass theory – walking in open fields is not a trespass.
· United States v. Dunn, 1987
· Cops placed beepers on chemicals that were then transported inside large farm compound. Without a warrant, the officers passed through multiple sets of fences. They approached and looked into two barns on the property.
· Issue: Is the area near Dunn’s barn – 50 yards from the fence that encircled the residence – considered the curtilage?
· Holding:
· The area is outside the curtilage. Use four-factor curtilage test:
· How close is the area to the home?
· 50 yards is a substantial distance.
· Is it within an enclosure that surrounds the home?
· The inner fence marks the house’s immediate area.
· What is the area used for?
· No intimate activities.
· Steps taken to protect area from observation by passers-by?
· Fences did not obscure the view.
· Dissent adopts the factors but applies them to a different conclusion.
AERIAL SURVEILLANCE
· California v. Ciraolo, 1986
· Officers couldn’t see over Ciraolo’s tall fences, so they flew airplane 1,000 feet about his yard, and identified from up there that it was marijuana.
· Issue: Does the flyover constitute a search?
· Holding: No, because the airplane was within publicly-navigable airspace.
· Therefore, Ciraolo’s expectation of privacy was not reasonable.
· Florida v. Riley, 1989
· Similar facts, but helicopter, floating 400 feet high.
· Issue: Does the flyover constitute a search now that it’s much closer? Do you have a REP yet?
· Holding: Still not a search, because still in publicly navigable airspace.
· O’Connor concurrence: Airspace that the public often travels through does not yield a reasonable expectation of privacy, but less-traveled airspace may yield REP. So, burden is on the defendant to show that the airpace is not often occupied.
· Dissent acknowledges that this is ludicrous and motivated by anti-drug policy.
· Takeaway: The more the government lowers the bar, the lower our reasonable expectation of privacy becomes.
· Do we have a REP at all now that someone can fly a drone right up to your window?
NEW TECHNOLOGY
· Kyllo v. United States, 2001
· Kyllo was suspected of growing marijuana. Police used thermal imaging to examine the house and found marijuana growing lights inside. Judge issued warrant based in part on this info.
· Issue: Does this constitute a search, even though the officers are standing out in a public street?
· Holding: Yes, it is a search. Kyllo new-tech standard:
· Obtained information on intimate activities.
· It came from inside a house.
· Technology was not in general use. If it was, you couldn’t claim it was a search.
· All of these things are in common use, so not a search:
· Binoculars
· Flashlights
· Powerful camera lenses
· Telescopes
· But these are in less use, and maybe less of a question here:
· Night-vision equipment
· Retinal scanning
TRASH
· California v. Greenwood, 1988
· Trash on the curb contained drug paraphernalia. DEA agent had waste company give her the trash on two separate occasions so she could search it. 
· Issue: Do you have a REP in your trash, which would make this a 4th Amendment search?
· Holding: No REP in trash.
· Animals, scavengers, kids, and anyone else can rummage through your stuff, and you know this when you put it out there.
· Falls under third-party doctrine because you’re conveying the trash to a third party.
· If trespass is involved in looking through trash, under Jones defendant might have a case.
MONITORING IN PUBLIC AREAS
· Bottom line: What happens in the public is not a search.
· Hypo: When you go into the bathroom stall, there’s always that little space between the door and the wall. What if the officer walks by, and sees what’s going on through the little space? Search or no search?
· Search: You have a REP when you’re in the stall.
· No search: It’s like the helicopter — if anyone can see in, then it’s in public.
· O’Connor in Riley would say — do we really expect people to be looking in that way? But the onus is on the defendant to show that.
· United States v. Knotts, 1983
· Cops put a beeper on a barrel of chloroform that was then sold to the defendant. Cops followed the defendant via the beeper as he drove down a public road to the cabin where the meth was being made.
· Holding: It’s not a search because there is no REP while driving on a public road, where anyone could have seen him driving.
· United States v. Karo, 1984
· Holding: It is a search if beeper is used to broadcast information that could not be obtained via visual surveillance.
CONSENSUAL ELECTRONIC SURVEILLANCE
· United States v. White, 1971
· Issue: If you are talking to a person, and they are wearing a wire, or recording your telephone conversation, is that a search?
· Holding: No. No REP in a consensual private conversation.
· Do not confuse with wiretaps. You do have a REP if someone who isn’t supposed to be on the call is listening. That will require a warrant.
THIRD-PARTY RECORDS (FINANCIAL, PHONE, ETC.)
· Calif. Bankers Ass’n v. Shultz, 1974
· Issue: Is it a search if the government goes and gets your bank records?
· Holding: No search; no REP in information volunteered to a third party. If you give something to a third-party, you are doing it in public.
· Smith v. Maryland, 1979
· Woman was robbed, and started getting creepy phone calls. Cops traced man’s car to him, then installed a pen register on his phone to figure out what number was calling her. Pen registers record the numbers dialed on phones.
· Issue: Is using a pen register a search?
· Holding: No, because you know, or should know, that the phone companies are keeping track of the numbers you dial. You are volunteering this information to them.
· Modern day: Your ISP provider catalogs info about which websites you go to. And that’s essentially the same thing as this. And no warrant is required. Do you really have no REP? Court taking a hard look.
CELL PHONES
· Carpenter v. United States, 2018
· Four men were arrested for robbing some stores. Cops obtained the numbers of others that were involved, and used Stored Communications Act to obtain cell phone records. Based on the records, cops could see the defendant’s location at the time of the robberies.
· Issue: Even though your location is willingly provided to cell phone companies, do you, regardless, have a REP in that information?
· Holding: Yes. Court declines to extend the third-party doctrine to cell phone location information.
· This is different from a bank record or a pen register. This information contains the most intimate details of your life.
· Where is the line to how far third-party doctrine “extends”? Court does not say.
· Gorsuch dissent says that because people have a property right in their own records, this could be considered a trespass upon the records.
DOG SNIFFS
· United States v. Place, 1983: A dog sniff is sui generis — it only shows if there is contraband or not. It doesn’t tell the cops if there’s anything else in there. And you do not have a REP in your contraband. So if that’s all the dog can tell you, it ain’t a search.
· Illinois v. Caballes, 2004:
· Defendant pulled over for traffic stop. Drug cop came by with a drug dog, which alerted at the trunk.
· Issue: Did dog’s sniff of trunk constitute a search?
· Holding: Again, no. Dog can only detect drugs. It perfectly discriminates.
· Compare to device in Kyllo, which was incapable of discriminating, and showed cops everything, including the lady of the house in her doilies and such.
· Rodriguez v. United States, 2015
· Cop pulls over defendant for swerving to shoulder of the road, finishes the “business” of the stop, then gets drug cop to come by with the dog, which alerts and the cops find meth.
· Issue: Was the dog sniff OK even though it prolonged the traffic stop?
· Holding: No. Dog sniff of vehicle may not prolong traffic stop.
· Florida v. Jardines, 2013
· Cops got tip that marijuana was being grown inside the home. One month later, they brought the dog onto the front porch, and the dog alerted at the front door. Cops then got a warrant and found marijuana inside.
· Issue: Did bringing the dog onto the front porch constitute a search?
· Holding: Yes. The front porch is part of the home’s curtilage. Trespass for purpose of facilitating sniff constitutes search.
· Florida v. Harris, 2013
· Cop pulled over a driver for expired tag. Driver was acting erratically so cop got the dog. Dog alerted, so cop initiated the search, found meth ingredients, and arrested the driver. On later occasion, same cop pulled over same driver, dog alerted again, but this time, no drugs.
· Issue: When does the alert from a drug-sniffing dog constitute probable cause?
· Holding: Alert from dog certified as reliable is enough for probable cause.
· The defendant can still challenge the dog’s performance on cross.
MANIPULATION OF BAGS IN PUBLIC TRANSIT
· Bond v. United States, 2000
· A border patrol agent boarded a bus, and began squeeze the bags passengers had placed overhead. In Bond’s bag, he felt a brick, and Bond consented to a search. The brick was meth.
· Issue: Did squeeze of the bag constitute a search?
· Holding: Yes. Visual inspection is OK, but a physical squeeze intrudes upon REP on the bag.
· What is a squeeze? How hard? Compare and contrast to Bond.
· Also: Post-9/11, would Court still find we have REP that our bags won’t be squeezed?
FIELD TESTING OF DRUGS
· United States v. Jacobsen, 1984
· FedEx workers accidentally damaged package, so they opened it to inspect. They alerted cops that there was a suspicious substance inside. Cops tested the substance, which turned out to be cocaine.
· Issue: Does the cops’ test of the substance constitute a search?
· Holding: Field testing of suspicious substances not a search.
· Just like drug-sniffing dogs. The test only determines if the substance is an illegal drug or not, and no one has REP in illegal drugs.
PRIVATE EMPLOYER SEARCHES
· United States v. Sims, 2001 (District of New Mexico)
· FBI asked employer to look through Sims’ computer for evidence of child pornography. Employer found it and turned it over to FBI.
· Issue: Did the employer’s examination of computer constitute a 4th Amendment search?
· Holding: Yes. Typically, searches by private employers do not implicate the 4th Amendment. But because, here, the employer was directed by the FBI, it did.
PROBABLE CAUSE
THE REQUIREMENT
· “Fair probability"
· Determine with reference to totality of circumstances (Gates)
· Source of information
· Amount of detail
· Corroboration (especially by police)
· Officer’s experience
· Nature of information
· More than a hunch, less than a preponderance
· The minimum that the cops need to show for magistrate to issue warrant
EVOLUTION
· Early period: “Mere allegations are not enough"
· Need to be more than “reason to suspect’
· Aguilar-Spinelli standard:
· Required showing of:
· Informant credibility: Was the informant likely to be telling the truth?
· Informant reliability: Was the informant likely to actually possess the information?
· Credibility and reliability a la Aguilar-Spinelli is still relevant factor in determining probable cause for informants.
· Illinois v. Gates, 1983
· Based on a tip in a letter, the police tracked the Gateses from Florida to Chicago, then found drugs in their car.
· Issue: Did the police have probable cause for the search of Gateses’ car?
· Holding: Yes, under totality of the circumstances standard.
· Here, important to totality of circumstances that important aspects of the tip were confirmed in the course of the investigation.
TOTALITY OF CIRCUMSTANCES PRECEDENT
· Massachusetts v. Upton, 1984
· Probable cause? Yes.
· Source of information: Ex-girlfriend
· Amount of detail: Gave address of motorhome; knew about specific stolen items
· Corroboration: Cop verified address of motorhome
· Officer’s experience: Cop felt tip was reliable 
· Nature of information: Directly related to incriminating details, like specific stolen property
· United States v. Leake, 1993 (6th Circuit)
· Probable cause? Yes
· Source of information: Contractor who had been in home’s personal observations
· Amount of detail: Address of house
· Corroboration: Cops corroborated address, car license plates, basement
· Officer’s experience: N/A
· Nature of information: Based on smell of marijuana and visual observation of “bales”
OTHER PROBABLE CAUSE CONSIDERATIONS
· “Staleness”
· Evidence forming basis of probable cause must be “relatively fresh” – it should still be there.
· More flexible if investigating an ongoing activity like conspiracy.
· United States v. Harris, 1996 (11th Circuit)
· The last documented event occurred 18 months before the warrant was issued, and some events occurred four years before warrant. But if the warrant supports a reasonable inference that the criminal activity is ongoing, then it will not be considered stale. Here, it did, because it alleged relationship with co-conspirators and criminal activity was continuing.
· Multiple defendants
· Maryland v. Pringle, 2003
· Partlow, not Pringle, is driving the car. Officer sees $700+ rolled up in glove compartment. Partlow is startled. Officer asks to search the car, and Partlow says OK. Cop finds cocaine. No one says anything, so cop arrests them all. When they get to the station, Pringle admits it was his. Pringle moves to suppress, arguing that the cops did not have PC to arrest him at the time they arrested Partlow.
· Issue: Did the police have probable cause to arrest all of the passengers in the car?
· Holding: Yes. A search must be supported with probable cause particularized to each person. But here, totality of circumstances may support probable cause determination for everyone in the car. 
· TOC factors here:
· Who are the people in the car?
· Clearly a group of familiars. (Not, like, two buddies and the pope.)
· Who is nearby?
· No one else.
· How many people?
· Only three. (Not, like, 30)
· What do cops know?
· The drugs could belong to any of them.
· An objective standard
· Whren v. United States, 1996
· Cops see guys in sketchy area, with temporary plates, just hanging out. Undercover cops do a u-turn in front of the car, and the car zipped away. Cops pulled over the guys, and there were drugs in the car. Defendants thought cops pulled them over because they were black and that the traffic stop was a pretext for race-based suspicions about a drug violation.
· Issue: Do the officers have probable cause for the actual reason they pulled over the car – because they sensed a drug violation – rather than the state reason they pulled it over – because of a traffic violation?
· Holding: It doesn’t matter if the cop was motivated to pull them over simply because they were black. Probable cause is an objective standard. The stop is permissible long as reasonable officer in the same position would have found probable cause for the actual asserted violation.
· Mistakes
· Devenpeck v. Alford, 2004: 
· Cops arrest guy because they think it’s illegal for a person to record a conversation with the cops. It turns out to be legal, but they could have arrested him for impersonating an officer. 
· Issue: Did mistake invalidate basis for probable cause?
· Holding: No. As long as there is probable cause for some offense there is basis for the arrest.
· Heien v. North Carolina, 2014:
· Heien was stopped because only one brake light was working. Cop thought that was an arrestable offense and thus the proper basis for a stop. It wasn’t.
· Issue: OK for cop to make the stop even though it’s not against the law to have a non-functioning brake light?
· Holding: Yes. Reasonable mistake of law does not invalidate probable cause. If cop’s mistake was reasonable, then the stop is OK.
WARRANT REQUIREMENTS
THE REQUIREMENT
· Warrant must be based upon (1) probable cause and “supported by (2) oath or affirmation, and (3) particularly describing the place to be searched, and the persons or (4) things to be seized.”
· Statutory requirements per Fed. R. Crim. P. 41(e)(2)(A):
· Warrant issued by magistrate
· Identify person or property to be searched
· Identify person or property to be seized
· Generally good for 14 days
· After execution of warrant, cops must return to the magistrate
· Particularly describing things to be seized:
· Andresen v. Maryland, 1976
· Prosecutor applied for and received a warrant to search the defendant’s offices. The warrant specified what the investigators hoped to find, but ended the list with “and any other fruits, instrumentalities, and evidence.”
· Issue: Was the warrant invalidated because of this catch-all language?
· Holding: No. Catch-all language can invalidate a warrant. But here, violation was not fatal because, read in context and with common sense, the language referred to every item within a specific subset of evidence, not everything they could have possibly found.
· Groh v. Ramirez, 2004
· ATF agents got warrant to search ranch where defendant was allegedly hiding rocket launchers and other crazy weapons. Affidavit had particularity, but warrant itself didn’t have the information relating to which specific items were going to be seized.
· Issue: Was the lack of specificity regarding “things” to be seized fatal to the warrant?
· Holding: Yes. Court is flexible with things like this (see Andresen) but officers at least have to meet 4th Amendment requirement of “particularly describing things to be seized.”
· Agents could have easily avoided this by “incorporating” the affidavit into the warrant.
· Anticipatory warrants:
· United States v. Grubbs, 2006: 
· The cops set up a drug deal, and they know drugs will be in the stash house at a certain time. An anticipatory warrant issued in advance is OK as long as (1) fair probability evidence will be found and (2) probable cause “triggering event” will occur.
· Manner of execution:
· Should be served during “daytime” (6 a.m. – 10 p.m.)
· Or at another time, if they show need and the court allows it
· Can be started at 9:55 p.m.
· Special masters
· Statutorily required for spaces where privilege is an issue
· As long as the target is not the lawyer, etc
· Lawyer’s and doctor’s offices
· More 6th A. issue than 4th A. issue  
· State uses these because of state statute; not usually used in federal court
· What kind of items can be seized?
· Fruits and instrumentalities of a crime
· Drugs, money, guns
· Other “evidence"
· Mask used during bank heist (even if it’s at someone else’s house)
· Zurcher v. Stanford, 1978: 
· No special protection for newsrooms or other third-parties who are not suspects in the crime, even when 1st Amendment is implicated. (A statute later passed to protect news orgs.)
· Rules for warrant execution
· You can only look in places where the evidence you’re seeking could reasonably be located.
· You can’t look for a body in an underwear drawer.
· But you can look essentially anywhere for drugs.
· Detention during search
· Michigan v. Summers, 1981
· Persons who are present at time of a search may be detained. This is to (1) prevent flight of suspects; (2) protect the safety of the police; (3) facilitate the search.
· Muehler v. Mena, 2005
· Police thought person suspected of murder was living in the house. Mena was handcuffed while the police searched the house. While she was detained, an INS agent asked her questions about her immigration status.
· Issue: Even if Mena’s detention was lawful under Summers, was it unreasonable?
· Holding: No. Officers can handcuff, detain and interrogate persons present at time of search. Here, the detention was reasonable because the actual intrusion was marginal and the officers’ interests in (1) preventing flight; (2) protecting cops; and (3) facilitating the search.
· Re: Immigration questions, interrogation is always OK during these types of detentions.
· But use of force can make such a detention unreasonable.
· United States v. Bailey, 2013
· Anyone outside immediate vicinity of the search cannot be detained pursuant to Summers.
· How to tell if outside vicinity:
· Outside lawful limits of property
· Outside visual range
· Unable to easily regain entry
· Knock & announce rule
· Wilson v. Arkansas, 1995
· Pursuant to warrant, cops walk right into apartment through an unlocked door. They then announce their presence.
· Issue: Is “knock and announce” required by the 4th Amendment, or is it just a technicality?
· Holding: K&A is part of the 4th Amendment reasonableness inquiry. If cops do not K&A, that can bear upon the reasonableness of the search.
· Threat of physical violence or likelihood that evidence will be destroyed can outweigh the desirability of knocking and announcing.
· Richards v. Wisconsin, 1997
· Cops knock on door, defendant opens a crack, then slams it shut. Cops break down door to get in, while announcing their presence.
· Issue: Is there a per se exception in felony drug investigations, because risk of evidence destruction will always be high?
· Holding: No. Determination of whether K&A is needed will be determined case-by-case based on whether it is dangerous, futile, or would inhibit an effective investigation. In this situation, no-knock actually was reasonable.
· United States v. Banks, 2003
· K&A is truly easy to comply with. Cops were executing search warrant, 15-20 seconds wait after knocking before entering was OK.
· Hudson v. Michigan, 2006
· Violation of K&A does not trigger Exclusionary Rule.
· Mistake in execution of warrant
· Maryland v. Garrison, 1987
· Cops had warrant for McWebb’s apt, but they went into Garrison’s across the hall instead. They found drugs there.
· Issue: Was the execution of the warrant OK even though they went into the wrong apartment?
· Holding: Yes. Because the mistake was a reasonable one, both the warrant and the search were valid. 
· Meaning, address, location, etc. have to be written out with particularity – but they don’t have to actually be correct.
· Los Angeles County v. Rettele, 2007
· Cops were looking for residents who had happened to move out three months ago. Burst in on couple in bed. Cops were looking for black suspects, but people there were white.
· Issue: Is this a reasonable mistake, or is the search invalidated?
· Holding: Yes. Court sticks by its guns – good faith mistakes in the execution of a warrant are OK. Reasonableness in this context is kind to the police.
· Other issues in reasonableness of execution
· Wilson v. Layne, 1999
· Media is not allowed to come along on a search. (But they can wait outside.)
· Use of force: Anything is allowed so long as it is reasonable. That include battering rams, stun guns, and flash grenades.
· Magistrate requirement
· Must be “neutral and competent”
· Can’t be the prosecutors, can’t be pay per warrant
· But does not have to be a lawyer — remember, warrant determination is just based on reasonableness. Juries decide what is reasonable all the time. 
EXCEPTIONS TO WARRANT REQUIREMENT
EXCEPTIONS EXIST
· If you have a warrant, the search presumptively reasonable
· But lack of warrant is not fatal, as long as the search falls under an exception
EXIGENT CIRCUMSTANCES
· No warrant needed, but you do need probable cause
· Hot pursuit
· Warden v. Hayden, 1967
· Man robbed cab company; cabbies followed him to his house. Cops showed up and knocked and announced, and landlady let them in, and cops found guns in the toilet; guy pretending to sleep in the bed.
· Issue: Was this warrantless search and entry permissible?
· Holding: Yes. Police in hot pursuit of a suspect may enter without warrant to prevent risk of escape, destruction of evidence, and harm to more innocent people. This is a classic common law exception to the warrant requirement, and it applies here.
· Payton v. New York, 1980
· Cops had been investigating for two days, after he murdered a gas station manager. They showed up at his apartment and got in through the door.
· Issue: Warrantless entry permissible under exigent circumstances?
· Holding: No. Where is the hot pursuit? Where is the exigency? The fact alone that the suspect was wanted for murder did not create an exigency.
· Safety
· Brigham City v. Stuart, 2006
· Cops walk into the yard and can see a brawl going on inside through the window. They go in.
· Issue: Warrantless entry permissible so that cops can stop the brawl?
· Holding: Yes. Here, examine the circumstances to see if reasonable for police to snap into peace guardian role. It was (1) 3 AM, with a (2) loud, tumultuous fight; (3) knocking was futile because they wouldn’t have heard and (4) the cops actually saw one guy throw a punch at another guy and draw some blood.
· And if cops really went inside to make some arrests? It doesn’t matter. Remember Wren.
· Ryburn v. Huff, 2012: 
· Safety exception analyzed based on whether cops have objectively reasonable basis for fearing imminent violence. (Fear of school shootings is going to give you a good basis.)
· People v. Troyer, 2011 (Cal. Supreme Court)
· Police see a blood trail to the house and find shooting victim on the porch. OK to look in the house for other victims.
· People v. Chung, 2011 (Cal. Court of Appeal)
· Neighbor reported cry of the dog in pain; warrantless entry permissible to prevent imminent animal cruelty.
· Destruction of evidence
· Kentucky v. King, 2011
· Cops set up a controlled buy. They went up to door, but didn’t know which one to go into, so they followed the smell of marijuana. The cops knocked, and heard movement inside. They figured evidence was being destroyed, so they went in.
· Issue: Was there enough of an exigency to justify the warrantless entry?
· Holding: Yes. The objective potential of destruction of evidence makes a warrantless search such as this Constitutionally reasonable.
· Ironic! Cops actually created the exigent circumstance and now they can benefit from it. It doesn’t matter. We look at the circumstances from a purely objective point of view.
· Ginsberg dissent acknowledges that this exception may encourage police to create exigencies they can then use to scoot around warrant requirement.
· Limits on exigent circumstances
· Welsh v. Wisconsin, 1984
· Offenses must be “more than a minor offense” to create an exigent circumstance.
· Because in minor offenses, public interest does not outweigh private interest 4th Amendment was created to protect.
· Missouri v. McNeely, 2013
· Cops stopped McNeely’s truck after observing it crossing center line. McNeely admitted to a couple of beers; failed field sobriety test; refused to do breath test. Arrested him; forced him to have a blood test.
· Issue: Does dissipation of alcohol in blood constitute an exigent circumstance, because it technically constitutes destruction of evidence?
· Holding: Drunk driving cases do not create a per se exigency. As before, evaluate each case based on whether circumstances created an exigency. (Brigham City)
· Destruction of evidence argument does not 100% hold up because even if we take a blood sample hours later, cops can calculate back to the time the suspect was pulled over.
· Let them get a warrant, Sotomayor says. It takes 10 minutes.
· Birchfield v. North Dakota, 2016
· States have passed laws that say that make failure to submit to an alcohol test a criminal offense.
· Issue: Can you be criminally punished for not submitting to warrantless DUI test?
· Holding: Breath test yes; blood test no.
· If breath test, yes. Test is reasonable in absence of warrant.
· No possessory interest in breath
· Only reveals if you’re drunk, like a dog sniff
· Test doesn’t cause much embarrassment
· If blood test, no. Test is not reasonable in absence of warrant.
· Severe privacy incursion.
· Less invasive option available.
· United States v. Brooks, 2004 (9th Circ)
· Domestic violence calls do not per se create exigent circumstances. Situation may give rise to exception if cops hear the screaming. Here, they did not.
PLAIN VIEW & PLAIN TOUCH
· Plain view
· Coolidge v. New Hampshire, 1971
· If the police have the right to be where they are, they don’t have to ignore evidence that they see with their own two eyes. Police activity and presence must be otherwise lawful.
· Horton v. California, 1990
· Inadvertent finding is not required. We don’t look at police motivations after Whren.
· Arizona v. Hicks, 1987
· Plain view doctrine doesn’t apply if cop turns over stereo to see if it’s stolen. Incriminating nature of the item be immediately apparent to the officer. Otherwise, anything that goes beyond the authorized intrusion needs independent probable cause.
· Plain touch
· Minnesota v. Dickerson, 1993
· Cops hanging around drug area. Guy makes eye contact with cops, then walks away. Cops stopped him and pat him down for weapons. They start manipulating something in his pocket, and it felt like cocaine. They checked it, and it was cocaine.
· Issue: Did feel of the cocaine go beyond plain touch?
· Holding: Under Terry, cop is only allowed to feel for weapons, so the frisk was not lawful. Because cop activity was not lawful, plain touch does not apply. (See Coolidge)
AUTOMOBILE EXCEPTION
· Carroll v. United States, 1925
· Search of car during prohibition. Search of cars without warrant is OK, but cops must have probable cause for contraband. Because cars are mobile, it’s not practicable to get a warrant, because by the time you get the warrant, the car will have zipped away.
· Rationale: Ready mobility + low REP
· Can search anywhere in car, including the trunk, if probable cause for contraband in car.
· Applies not only to cars but to ships, helicopters, and motorhomes.
· California v. Carney, 1985
· Cops suspected motorhome was being used for sex-drugs exchange. They saw a kid go in and come out 90 minutes later. Cops apprehended him, and got the kid to give them probable cause to go into the motorhome without a warrant.
· Issue: Does the auto exception cover mobile homes?
· Holding: Yes, auto exception applies to mobile homes. Anything with wheels is fair game. (If it was on blocks instead of wheels, likely different outcome.)
· Readily mobile, like a car.
· In a parking lot, like a car.
· Regulated like a car.
· Chambers v. Maroney, 1970
· Auto exception applies to car that was impounded at the police station. Only has to be readily movable at the time the police could have done the search, not at the time they did it. It’s safer to bring the car back to the station and do the search there.
· Collins v. Virginia, 2018
· Trooper saw motorcycle commit violation, and it gets away. Cops suspect the motorcycle is stolen. Suspect put pictures of motorcycle on Facebook, establishing probable cause. Police go to house, up driveway and into the curtilage, and saw motorcycle covered by tarp. They lifted the tarp and find out it’s stolen. They wait for Collins to come home, knock on door, arrest him. 
· Issue: Does auto exception apply to motorcycle parked within the curtilage?
· Holding: No. The Court invalidates the search on a trespass theory. Cops needed a warrant to go into the curtilage to search the motorcycle.
· California v. Acevedo, 1991
· Cops tipped by Feds about shipment of drugs; follow it to one guy’s house; another guy puts it in his car in a bag. Cops pull over the car and search the bag.
· Issue: When you have probable cause for the car, can you also search the containers without a warrant?
· Holding: Yes. Probable cause for car equals probable cause for containers inside the car.
· Houghton v. Wyoming, 1999
· If probable cause for the car exists, cops can search containers inside the car regardless of who owns the containers. Probable cause is for the whole vehicle and everything inside of it.
SEARCH INCIDENT TO ARREST
· Allows search of person and “grab” area upon arrest
· Person  
· Containers on person
· Anything they could “reach” – including anything in passenger compartment of car; anything in the room where they are arrested, including closed and locked cupboards.
· Applies to arrest for any type of crime, even misdos
· Rationale
· Officer safety
· Protect evidence
· Chimel v. California, 1969
· Arrest for coin shop burglary. Police got to house and had an arrest warrant, but no search warrant. Wife let them in, and they waited for Chimel; cuffed him; searched his house for 45-60 mins for evidence. They looked everywhere, and found some that they used as evidence.
· Issue: Was search of the whole house justified?
· Holding: No. Upon arrest, the police may only search the defendant’s grab area. That is essentially anywhere in the room where the evidence could conceivably be hidden.
· United States v. Robinson, 1973
· Robinson was arrested for driving with an expired license and then searched. Search incident to arrest applies to any arrest for any crime.
· Knowles v. Iowa, 1998
· Knowles cited for speeding but not arrested. Following search of the car revealed marijuana and paraphernalia.
· Issue: Is a “search incident to citation” valid under Chimel?
· Holding: No search incident to arrest unless there is an arrest.
· Diminished safety concern (or they would have arrested him)
· No evidence concerns because what kind of evidence of speeding could they have found?
· Riley v. California, 2014
· Two cases in which smartphones were seized from suspects incident to arrest. Cops considered the phones “containers,” and searched them for evidence.
· Issue: Are smartphones containers for purposes of search incident to arrest exception? Should they be excluded from the rule?
· Holding: Yes. Smartphones do not raise the same concerns, so no search of smartphones incident to arrest unless exigent circumstances.
· Not too dangerous for cops – cannot have a weapon inside of it
· Cops can confiscate it until they get a warrant
· But evidence can be destroyed remotely. Shelve this hypothetical concern for now.
· However, balance with very high privacy concern – smartphones contain an archive of your entire life.
· Searches incident to arrest involving autos
· New York v. Belton, 1981
· Police pull over vehicle and ordered occupants out — they remained near the car. Cops look inside Belton’s jacket, laying inside the car.
· Holding: If arrest takes place in your car, the cops can search the whole driver’s area and passenger compartment – the grab area.
· Thornton v. United States, 2004
· Police can search your grab area incident to arrest, even if you are gone from the passenger compartment, as long as you are a “recent occupant.”
· Rationale: Contraband was within grab area at the time of the arrest, even if it’s not anymore.
· Arizona v. Gant, 2009
· Gant answered door at a drug house, but said he wasn’t owner. When he left and came back, cops arrested him for driving with a suspended license. They cuffed him and locked him in the back of the patrol car. While he was sitting in the back of the squad car, the police found cocaine in his car.
· Issue: Is the search of the car incident to arrest permissible without a warrant, with Gant sitting in the squad car?
· Holding: No. Court synthesizes a new, Frankenstein rule. Cops may search the car incident to arrest when:
· (1) The defendant is unsecured and within reaching distance of the passenger cabin; or
· Based on Chimen rational of (1) evidence destruction and (2) cop danger
· (2) It is reasonable to believe that evidence relevant to the crime of arrest might be found in the vehicle.
· Based on 18th Century understanding of permissible searches
INVENTORY SEARCHES
· Inventory search of cars
· South Dakota v. Opperman, 1976
· Opperman left his car downtown overnight. Cops impounded it. Pursuant to a standard inventory form, the cops inventoried the car, and found marijuana in the glove compartment.
· Issue: Did the inventory of the car constitute an impermissible warrantless search?
· Holding: No. Because the routine inventory was performed pursuant to an established policy, not technically a search.
· Allowed under police community caretaking (not crime-fighting) function
· Justified under four rationales:
· Protection of the owner’s property 
· Protection of the police against damage claims
· Protection of the police from potential danger inside the car
· Not subject to whims of individual cops because dictated by established policies
· Inventory search of personal possessions
· Illinois v. Lafayette, 1983
· Man was arrested after altercation with theater manager in Kankakee. At the station house, he emptied out his stuff and there were some drugs in his cigarette case.
· Holding: Search of person and their things during intake is permissible if there is a routine procedure.
PROTECTIVE SWEEPS
· Must have reasonable suspicion of danger to officers
· Cursory look only; cannot go past what is necessary for officer safety
· Maryland v. Buie, 1990
· Pizza place robbed; one guy wearing red tracksuit. Cops track perps to a house, and get warrant to get in the house to arrest the guys. One cop went into the basement to look for a suspect and found the red tracksuit.
· Issue: Was the entry into the basement permissible?
· Holding: Yes. As long as officer has reasonable suspicion that person posing a danger is somewhere in house, the officer can sweep house.
· Cannot search anywhere where a person would not be hiding.
· United States v. Miller, 2005 (2nd Cir)
· Cops can perform protective sweep even if not there to arrest someone.
· United States v. Cash, 2004 (8th Cir)
· Protective sweep justified on basis of woman’s furtive movements.
CONSENT SEARCHES
· 98% of all people, when asked by the police, consent.
· Why do people consent?
· Intimidation
· Want to show we have nothing to hide (even if they have something to hide)
· No suspicion required
· Not the same as “waiver"
· Waiver requires that you be advised of your rights
· If voluntary, consent searches are “reasonable"
· Schneckloth v. Bustamante, 1973
· Five guys in a car are pulled over. Driver can’t produce a driver’s license. Cop asks if he can search the car. He says, “sure, go ahead!” The cops never tell Bustamante that he doesn’t have to consent.
· Issue: What is the standard for whether consent is voluntary?
· Holding: If defendant is not in custody, determine whether consent is voluntary with reference to the totality of the circumstances. The police do not have to tell you that you have the right to refuse.
· Told they have the right to refuse?
· Time of day?
· Location?
· In custody already?
· Impaired?
· Intelligence deficit?
· Cultural background?
· Tone of voice of inquiring person?
· How invasive is the search?
· Prior arrests?
· Reluctance of suspect?
· How many times asked?
· United States v. Drayton, 2002
· Cops boarded bus and asked passengers if they could search their bags. Two guys consented and cops found drugs.
· Issue: Was the search voluntary?
· Holding: Yes. Consider the totality of the circumstances:
· Cops did not block passengers from leaving
· No application of force
· No intimidating movement
· No overwhelming show of force
· No brandishing of weapons
· No commanding tone of voice
· Consent may be given, but limited in scope.
· Ask both questions (1) Is there consent? (2) how far does the consent go? The standard is reasonableness
· If the officer promises a “quick search,” unscrewing a panel in the car and really digging in may exceed the scope of the consent. (See Cantor.)
· Third-parties may consent in given scenarios. Could be because you gave them (1) actual authority, could also be that the law assumes (2) apparent authority (parents; roommates; spouses).
· Georgia v. Randolph, 2006
· Facts: Wife told cops that her husband was a cocaine user. Cops show up to search the house and ask the husband if they can search. He says no. The cop turned to the wife and asked her, and she said yes. They commenced with the search.
· Issue: What happens when co-occupants of a house have equal authority to give or deny consent, and one allows, and the other objects?
· Holding: No. If both occupants are at the door, and one says yes, and the other says no, it is not reasonable to assume that they both consent.
· But the court leaves open the door of exigent circumstances, in, for instance, domestic violence cases.
· United States v. McKerrell, 2007 (10th Circuit)
· Barricading yourself in the house does not equal an express objection to a search.
· Fernandez v. California, 2014
· Cops track stabbing suspect to an apartment, and knocked. His girlfriend answers the door, looks beaten; boyfriend emerges objects to search. Cops arrest boyfriend, come back later, and this time the girlfriend allows cops in for search.
· Issue: Does Randolph extend to when a person objects, but is absent when police come back – even when the police make him absent?
· Holding: No. Only a physically present inhabitant’s express refusal of consent is dispositive. Here, the inhabitant was not present. (Nevermind how he got that way – remember, we do not examine police motivations.)
SPECIAL NEEDS SEARCHES
· Courts create these exceptions by balancing the government interest and the level of the defendant’s privacy interest in order to find what is reasonable.
· Administrative searches
· Camara v. San Francisco, 1967
· Landlord tells inspector tenant is living behind his commercial establishment. Tenant won’t let in inspector, on two occasions, and ultimately the tenant is arrested for ignoring their citation.
· Issue: Are warrantless administrative health inspections unconstitutional searches?
· Holding: Yes. Inspector must get an administrative warrant, but no suspicion of any kind required. An administrative warrant explains that that the search is a facet of a routine process and a legitimate administrative scheme. The warrant is the permission slip authorizing specific time frame, or number of inspections, or scope.
· Seattle v. See applies the same standard to businesses.
· New York v. Burger, 1987
· Cops went to junkyard, acting pursuant to NY law, inspecting junkyards for stolen cars. They asked owner for license and police book, which he didn’t have. They conducted an inspection – without an administrative warrant – and noticed that some of the cars were stolen.
· Issue: Can you search the building under legislative scheme without an administrative warrant?
· Holding: “Closely-regulated businesses” do not need administrative warrants. But there must be a statutory scheme that, in some meaningful way, limits the government’s ability to inspect your property.
· Must have:
· Substantial government interest
· Here, epidemic of stolen cars
· Warrants would impede the investigation
· Here, evidence would be destroyed if warrant required in advance
· An adequate statutory scheme
· Must give notice of basic requirements, scope, etc.
· Must in some way limit discretion of the police 
· Los Angeles v. Patel, 2015
· Los Angeles had an ordinance that allowed police to access hotel records on demand, in order to address human trafficking, etc. But hotel owners chafed at having cops come in and rummage through their records during business hours.
· Issue: Does this fit into the “closely-regulated business/statutory scheme” exception created in Burger?
· Holding: No. Hotels are not a closely-regulated businesses like chop shops and liquor stores. So you need pre-compliance review (can be the classic administrative warrant) because otherwise, this just constitutes police harassment of businesses.
· Border searches
· Based on the traditional right of sovereign to exclude.
· Plus, lots of illegal stuff happens at the border.
· The “border” is a flexible concept; includes:
· Physical border
· Checkpoints
· Airports with customs
· United States v. Flores-Montano, 2004
· Flores-Montano was stopped by customs officials at Otay. Officials requested that he go to secondary station. Inspector tapped gas tank, then called mechanic. Within 20-30 mins, inspector opened access plate and found marijuana bricks.
· Issue: Did the search require reasonable suspicion? To go so far in the inspection that you start taking the gas tank apart?
· Holding: No. “Routine” border searches do not require reasonable suspicion. Routineness factors:
· Time required: Took 2-3 hours.
· Damage to car: Did not damage the car.
· Frequency of this type of search: All the time at the border.
· Courts have also found searches of the following to be routine at the border:
· Door panels. (See Hernandez)
· Slashing spare tires. (See Cortez-Rocha)
· United States v. Ramsey, 1977
· The defendant had set up a heroin-by-mail operation, from Thailand to D.C. The mail inspector in New York found one of the packages and thought it was suspicious, so, pursuant to statutory authority, he opened it, finding heroin inside.
· Issue: Is the statute allowing this search constitutional?
· Holding: Yes. Because the search occurred at the “border,” less than probable cause is required.
· International emails: After 180 days, your ISP can provide all your emails to the government.
· United States v. Montoya-Hernandez, 1985
· Montoya-Hernandez lands at LAX from Bogota. She has no clothes in her luggage and no memory of how she got her plane ticket. She is detained upon suspicion, and a strip search reveals she is wearing a girdle. Then, magistrate gives the order for a rectal exam, and remove a balloon. After 28 hours in custody, she passed the rest of the balloons.
· Issue: Did the manner of the search violate the 4th Amendment? If not, what level of suspicion do you need to conduct a search like this?
· Holding: Cops need reasonable suspicion to search your alimentary canal at the border – more than they need to search your car. That also means this search is not routine, because routine searches require no suspicion.
· Note: This is the highest level of suspicion required for border searches. Just because it is so invasive.
· How much suspicion needed to search your laptop/smartphone at the border?
· United States v. Arnold: No suspicion needed.
· United States v. Cotterman: Need reasonable suspicion.
· Waiting for the Supreme Court to weigh in.
· Checkpoint searches
· Michigan v. Sitz, 1990
· Michigan set up a sobriety checkpoint that everyone on the highway must drive through.
· Issue: Do DUI checkpoints like this require kind of particularized suspicion?
· Holding: No suspicion needed for DUI checkpoints.
· Very high government interest – carnage on the highway. Interest is not related to normal crime-fighting police function.
· Low privacy interest – 25 second search that is not physically invasive (officer just looks at/talks to you); governed by strict guidelines; everyone must go though.
· Indianapolis v. Edmond, 2000
· Cops stop every car, looking for drugs. Checkpoint was set up in an area of high drug use. 
· Issue: Without same kind of non-criminal purpose, is checkpoint Constitutional?
· Holding: No. Because the primary purpose is looking for evidence of ordinary criminal wrongdoing, the suspicionless stop is not Constitutional. Cops need at least reasonable suspicion if they are searching for evidence of a crime.
· Illinois v. Lidster, 2004
· A hit and run occurred in the area. Police set up a checkpoint to ask people if they had seen anything.
· Issue: Is the stop unconstitutional, even though, like Edmond, the purpose seems to be for crime fighting?
· Holding: No. This is different because primary purpose is not general crime-fighting, or even to look for the suspect, but to ask the public for information.
· United States v. Fraire, 2009 (9th Cir)
· Checkpoint set up to ask entrants to national park to ask them about hunting. No suspicion needed because primary purpose is to mitigate hunting, not general crime-fighting/interdiction.
· School searches
· Students have reduced 4th Amendment rights. Standards:
· Random drug testing: No suspicion
· Search of backpacks: Reasonable suspicion
· Strip searches: Probable cause or reasonable suspicion of dangerous drug!
· TLO v. New Jersey, 1985: 
· Students are entitled to a lower level of 4th Amendment protection because of the government’s responsibility to protect students and students’ diminished expectations of privacy while they are at school.
· Only need reasonable suspicion to search items such as backpacks, not probable cause, as long as the search is:
· Reasonably related to objectives of search
· Not excessively intrusive
· Safford v. Redding, 2009
· Assistant principal suspected 13-year old of giving ibuprofen to her classmates. He searched her backpack, then brought her to nurse who looked in her bra and underwear.
· Issue: TLO said that all the school needs is reasonable suspicion. But this search was very invasive. Should they have to meet a higher standard?
· Holding: Yes. Here, search was not (1) reasonably related to objectives of search (to find Ibuprofen) and was (2) excessively intrusive. Therefore, probable cause is needed for the strip search.
· If objective of the search was to find heroin, reasonable suspicion might have sufficed.
· Government employees
· City of Ontario v. Quon, 2010
· Quon, a cop, uses his work pager for a lot of non-work-related things, like sexting his mistress. The City had told Quon that they could search his texts at any time. The City audited his texts and found that the majority of them were not work-related.
· Issue: Assuming employees do have a REP in their work texts, is search of the texts permissible under an exception to the warrant requirement?
· Holding: The search is reasonable without a warrant under administrative theory because of the employer has an administrative (non-crime-fighting) need and the search was tailored to serve that need without being overly intrusive.
· Note: Court ducks the question of whether employees have a REP in their work-provided cell phones.
· Drug testing
· Analysis:
· Primary purpose should be administrative.
· Test should be geared toward achieving that purpose with the lowest possible intrusion on privacy interest.
· Employment
· Standard: Balance administrative health and safety concern with the level of intrusion.
· Skinner v. Railway Executives Association, 1989
· Warrantless drug tests OK for railroad workers.
· Legitimate safety concern of avoiding accidents balanced with diminished expectation of privacy because highly regulated industry
· NTEU v. Von Raab, 1989
· Drug tests permissible for customs workers dealing with a lot of drugs
· But no permissible or the pencil pushers
· Chandler v. Miller, 1997
· Drug tests for politicians not permissible because no actual administrative need. (More like the pencil pushers than the drug agents.)
· Schools:
· Suspicionless testing is actually better, because it bolsters administrative purpose rationale.
· Vernonia School District v. Acton, 1995
· Athletes were leaders of the drug culture at the school. They were also seen as the most likely to get hurt. So the school decided to randomly drug test them. The samples were not given to the police. And the intrusion was kept to a minimum – examiner stands away from the peeing person, and athletes are naked in front of each other all the time anyway.
· Issue: Are these warrantless searches permissible?
· Holding: Yes. The primary purpose of school athlete drug tests is administrative – health and safety – and the intrusion is minimal.
· Pottawatomie County v. Earls, 2002
· Very similar to Vernonia, except plaintiffs here were involved in non-athletic extracurricular activities. School implemented tests because one Future Farmer had drugs in his car once; someone saw some kids who were maybe on drugs; parents had called the school to express concern.
· Issue: Is Vernonia-style drug testing for students permissible across the board?
· Holding: Yes. Drug testing OK for all students because school has a pressing health and safety interest, and students have a low REP because they are subjected to constant physical examinations. 
· Hospitals:
· Ferguson v. Charleston, 2001
· Motivated by concern about prenatal cocaine use, hospital started testing urine of patients and sending positive results to the police for prosecution.
· Issue: Does this warrantless testing fall under the special needs exception?
· Holding: No, drug testing of hospital patients where results are given to the police is not permissible on special needs theory. (1) The primary purpose was not administrative, but was geared toward crime fighting. (2) Significant intrusion on privacy interest, because women were inherently trusting environment, and they were mislead.
· Jails and prisons
· Florence v. Board of Chosen Freeholders, 2012
· King was arrested on an old and invalid warrant, and subjected to an strip search. They do pretty intense things, like make him lift up his scrotum, and squat and cough. City makes all inmates go through this process because gangs often use low-level offenders to smuggle goods into jails.
· Issue: Does strip search in prison require reasonable suspicion – at least for inmates who are less likely to smuggle?
· Holding: The government has a legitimate administrative interest – keeping contraband out of jail – and it’s not feasible to tailor search more narrowly to only less-suspicious inmates.
· But, if jail does not lump in all inmates together, it may be feasible to make a less significant intrusion, and plaintiff in that situation might have a better case.
· That’s what happens in federal prisons.
· Dissent says there actually isn’t a legitimate administrative need because they only very rarely recover contraband.
· Maryland v. King, 2013
· King was arrested for menacing a group of people with a shotgun. Upon being booked into jail, the cops took his DNA. It matched DNA from a rape that happened years before. Pursuant to a law in Maryland, cops can take a cheek-swab DNA sample if the defendant was charged with burglary or violent crime.
· Issue: Does DNA swab fall under special needs exception?
· Holding: Yes. The search has an administrative purpose – identification – and its intrusion – a quick swab to the cheek – is minimal.
· Dissent – by Scalia! – points out that primary purpose is clearly crime-fighting. After all, they don’t even start processing the swab until four months after it’s taken. And because we are doing this before people are convicted, the only people affected by this are those who are innocent.
· Parole and probation
· United States v. Knights, 2001
· Knights is out in probation. A local utilities facility goes up in flames; Knights had been suspected in other, similar acts of vandalism. The police see him later with pipes, and find explosive-making material in his car. Based on this, the cops searched his apartment.
· Issue: Is reasonable suspicion enough to search the apartment of a probationer?
· Holding: Yes, reasonable suspicion is enough to search the home of a probationer. The government’s interest in apprehending violators of the law is higher where probationers are concerned, and probationers, aware of the conditions of probation, have a low REP.
· Samson v. California, 2006
· Samson was walking down the street with woman and child. Cop knew he was on parole, so he stopped him and searched him – no suspicion at all. The cop found meth on him.
· Issue: Does the mere fact of being on parole dissolve need for suspicion for search?
· Holding: No suspicion needed to search parolees, but cop must know that the suspect is on parole. Court cites Knights — and says Samson is on the same continuum, but with even less of a REP.
SEIZURES & ARRESTS
Three topics:
· Arrest (a lengthy seizure) – probable cause required
· Terry stops (a temporary detention) – reasonable suspicion required
· Consensual encounters (not seizures) – no suspicion required
4th Amendment seizure analysis
· Step #1: Was it a seizure?
· Step #2: What kind of seizure was it?
· Step #3: Did evidence/observations support the proper level of suspicion?
· Step #4: What can the police do during that type of seizure?
ARRESTS
· United States v. Watson, 1976
· Khoury was working as CI for postal inspector. He lit a cigarette letting cops know that the defendant had stolen merchandise. Cops arrested the defendant, then found the merchandise in the car after consensual search.
· Issue: Arrest OK without an arrest warrant?
· Holding: Yes. Warrantless public arrest is permissible if (1) the officer witnesses the commission of a misdemeanor or a felony or (2) if the officer has probable cause that suspect committed a felony.
· In house arrests, however, a warrant or an acknowledged exception (like hot pursuit) is required.
· Some question wisdom of warrantless arrests. Cops compete in arrest contests and the like.
· Riverside v. McLaughlin, 1991
· Class action challenging county’s policy of waiting two business days before Gerstein review, where suspects are “brought before” the judge (usually on paper) to review the arrest.
· Issue: How soon does Gerstein review need to happen after beginning of pretrial detention?
· Holding: Gerstein reviews must happen within 48 hours, including weekends.
· Though court says there might be circumstances where it takes longer. For instance, during riots in ’92, there were so many people arrested it took longer than 48 hours, and that was OK.
· If they don’t do it in 48 hours, you are released, but can be re-arrested.
· Summons to appear: An alternative to arrest, asking the person to “come on down.
· Level of force used during arrest must be reasonable
· Dependent on circumstances (See Graham)
· No deadly force if no threat from felon (See Garner)
· Under common law you could use deadly force to stop a retreating felon — the court here limited that
· But allowed when someone poses an imminent threat of serious violent harm to officers or another. (Like, for instance, reaching for your waistband.)
CONSENSUAL ENCOUNTERS
· United States v. Mendenhall, 1980
· Mendenhall came off a plane and was approached by DEA agents because conduct was consistent with narcotics trafficking. They asked for her ID and tickets. Noticed there were conflicting names from ID vs. ticket. She was getting shaky/nervous, so they took her to office 50 feet away. They told her she had the right to decline search of her bag; she said they could; they found another ticket; other cops came and they found drugs on her.
· Issue: Was this a seizure?
· Holding: No. This encounter was consensual. A seizure occurs when a reasonable person would not have felt that they are free to leave and here, a reasonable person would have felt free.
· Factors for when encounter may no longer be consensual:
· Threatening presence
· Display of a weapon
· Physical touching
· Word choice/tone of voice
· Race and education level of suspect
· Strong dissent makes the point that even looking at the same factors, a reasonable person in this woman’s place would not have felt free to leave.
· Auto passengers are usually seized when driver is seized. (See Brendlin)
· California v. Hodari D., 1991
· The cops come across Hodari and friends, who all run. Cop chases Hodari, who tosses a crack rock before officer tackles him.
· Issue: Did the chase constitute a seizure?
· Holding: No. A suspect is not seized until they are in physical custody or they have submitted. Historically, seizure meant physical possession.
· Mendenhall says a person is seized when they feel they are not free to leave, not if they feel they are not free to leave.
· In essence, this is just like a consensual encounter.
· Atwater v. Lago Vista, 2001
· Atwater was driving with her kids, who were not wearing seatbelts. A minor offense. She was stopped by officer, who yelled at her and said “I am going to throw you in jail.” They had met before and apparently there was bad blood. He arrested her.
· Issue: Is a warrantless arrest OK for a misdemeanor offense?
· Holding: Yes. Even if it is only punishable by a fine, a misdemeanor may lead to a lawful arrest.
· And it doesn’t matter if the officer was flying off the handle – officer’s subjective intent is irrelevant.
· Court wants to make a clear line for cops.
· Dissent wishes they would have undertaken a reasonableness inquiry and balanced tiny government interest against humiliation of an arrest.
· Virginia v. Moore, 2008
· Virginia has a law that says cops may not arrest for infractions, but cop arrests anyway. An arrest based on probable cause, but that violates state law, does not violate the 4th Amendment. So, no exclusionary rule applies and arrest does not lead to fruit of the poisonous tree. (Unless the states have their own exclusionary rule.)
TERRY STOPS
· Terry v. Ohio, 1968
· It’s 1963, and there is a lot of unrest and tension between the police and citizenry. Officer McFadden had been on the beat for 30 years. He sees Terry and Chilton casing the joint. They were walking back and forth, looking through the window – very odd behavior. Office questions Terry, who mumbles, then cop spins Terry around to block the Chilton. Cop pats Terry down and feels a gun in his overcoat. He never goes beneath the clothes. He pats the other down the same way and finds he has a gun.
· Issue: This is clearly not an arrest. Is this type of seizure permissible under the 4th Amendment?
· Holding: Yes. But the police must have (1) reasonable suspicion that the suspect is engaged in illegal activity, for the stop; (2) reasonable suspicion that the suspect is armed, for the frisk.
· Frisk must be limited to finding weapons.
· This opens the door to a lot of discretion for police. Without a high bar of justification, they can stop people for being black.
· Terry stops apply to cars as well; cars can be “frisked” for weapons.
· People v. Collier, 2008 (Cal. Court of Appeal)
· Baggy pants is enough to warrant reasonable suspicion of being armed.
· Where is the line between a detention and an arrest?
· Arrest: Suspect is entering the justice system. Need probable cause.
· Length of time
· Taken to station
· Taking suspect from public area
· Told under “arrest”
· Fingerprinting at station
· Detention: Cops are figuring out what happened. Need reasonable suspicion.
· “Short” period
· At the scene
· Quick pat-down
· Brief questions
· “Frisk” of car
· Even fingerprinting in field 
· Think you might actually be arrested? Make the argument!
· Hiibel v. Sixth Judicial District, 2004
· Police get a call, find Hiibel and his lady. She’s in the truck; he’s out; skid marks show the cops there was a wreck or something. So, they have reasonable suspicion. Cop ask Hiibel for his identification, and man refuses 11 times. Man taunts the cop and asks him to arrest him.
· Issue: Is it permissible for the cops to demand identification during a Terry stop?
· Holding: Yes, OK to ask for ID as long as the stop is based on reasonable suspicion and the stop remains limited to that scope.
· If you don’t give it to them, they can use that to build probable cause for an arrest.
· Reasonable suspicion means “specific and articulable facts” that add up to totality of the circumstances.
· Less than probable cause; more than a hunch.
· United States v. Arvizu, 2002
· Arvizu family is driving on a remote road near the border, during shift change, far away from the checkpoints. They tripped a sensor, then another one. Officer Stoddard went to the location to investigate; found suspicious minivan. It slowed down when they saw him. Kids have knees up. Guy avoids eye contact with the police. Kids start waving suspiciously at officer. Cop radioed for the registration, and found that car registered to area typical for drug trafficking. So he pulled the car over.
· Issue: Was there enough reasonable suspicion to justify the stop?
· Holding: Yes. Reasonable suspicion is based on the totality of the circumstances, just like probable cause. 
· Maybe one or two of these things – the kids waving; the car registration – would not be enough to constitute reasonable suspicion, but together they are.
· Illinois v. Wardlow, 2000
· Four-car caravan of unmarked police vehicles rolls thru high crime area and spots a guy who is holding an opaque bag. Guy starts running. Cops give chase, take him down, frisk, find gun.
· Issue: Was the suspect’s sudden flight enough to constitute reasonable suspicion?
· Holding: Yes, fleeing is part of a totality of the circumstances including high crime area and opaque bag.
· The defendant could have shown it was objectively reasonable to run from the police in that situation.
· Wouldn’t matter that, for instance, he had his own problematic run-ins with the cops.
· Informant tips as reasonable suspicion
· Alabama v. White, 1990
· An anonymous tipster tells police White will leave her apartment, get into brown Plymouth station wagon with broken tail light, and take cocaine in an attaché case to Dobey’s Motel. Cops watch it unfold as promised, and zoom in to stop the car. They asked White if they could look for the cocaine in the car, and she said yes.
· Issue: Is the anonymous tip enough for reasonable suspicion?
· Holding: Yes. Reasonable suspicion may be based on an anonymous tip. Especially where, as here, the tip is corroborated by officer observations.
· Florida v. J.L., 2000
· Officer receives anonymous tip that a young black male wearing a flannel shirt at the bus stop was in possession of a gun. Cops go get him.
· Issue: Was the tip reliable enough to furnish reasonable suspicion?
· Holding: No, this anonymous tip is not enough for reasonable suspicion because it’s not predictive like the tip in White. It doesn’t show that the tipster has any knowledge beyond what anyone standing at the bus stop would have had.
· Court leaves open for lowered indicia bar for bomb threats. But not for firearms.
· Navarette v. California, 2014
· Anonymous caller said car tried to run them off the road. Cops follow for five minutes, and nothing happens — a perfect driver! But they pull it over and find 30 pounds of marijuana in the truck.
· Issue: Was anonymous tip that gave cops the location of a driver and alleged reckless driving sufficient for reasonable suspicion?
· Holding: The tip was enough for reasonable suspicion because it had indicia of reliability, including license plate number and 911’s verification possibilities. And it would have predicted behavior, too, if driver hadn’t tightened up when police started following.
· Call is just one factor in totality of the circumstances that includes the defendant’s suspiciously-perfect driving.
· Profiling
· United States v. Sokolow, 1989
· Sokolow paid $2,100 for two plane tickets with a roll of $20; traveled under alias; traveled to “source city” of Miami; was nervous; didn’t check any luggage; wore a black jumpsuit with a gold chain. Feds had a drug courier profile and this guy matched the profile.
· Issue: Is this enough for reasonable suspicion? Does it matter that the police used a “drug courier profile”?
· Holding: Yes. It is permissible to use profiles when the activity would independently add up to reasonable suspicion.
· Dissent points out that profiling is dangerous – especially when race or national origin become a part of the profile.
· United States v. Manzo-Jurado, 2006 (9th Cir)
· Guy watching football with work crew friends was stopped on reasonable suspicion of being an illegal immigrant. Court said, no reasonable suspicion – not enough to say, “you don’t look right here.”
· Arizona v. Johnson, 2009
· Johnson pulled over for traffic violation. (Which is enough reasonable suspicion for the stop.) One passenger has a police scanner, and no ID. He said he was from Eloy, where the Crips are from. He said he’d been in prison for a year. 
· Issue: Does it add up to reasonable suspicion that he might be armed, for the frisk?
· Holding: Yes. Potential ties to gang + police scanner + prison are enough for reasonable fear of danger.
THE EXCLUSIONARY RULE
The exclusionary rule: Material obtained in violation of the Constitution cannot be introduced against a criminal defendant in prosecution’s case-in-chief at trial.
· Rationale:
· Deters unconstitutional police behavior
· Reassures integrity in convictions
· Sends message to the public that they can trust the justice system
Under attack!
· Judicially created, as those who hate it point out ad nauseum
· Allows guilty to go free because “constable blunders"
· Only 60% of cops think about it – is that adequate for a rule that is created to be a deterrent?
· What’s the cost? Impacts 65K defendants each year.
Exclusionary rule is not your only remedy
· Civil lawsuits against the police
· So hard to win
· Cops good faith immunity
· Jurors have a hard time finding for these plaintiffs — drug dealers, etc
· Internal discipline
· But officers are loathe to turn on each other
· Criminal action against police
· They get the kind of presumption of evidence we wish we had
· Point is – of the remedies you do have, exclusionary rule is the only one worth a dang
ON THE ROPES
· Hudson v. Michigan, 2006
· Issue: Does the exclusionary rule apply to knock and announce?
· Holding: No. The exclusionary rule has way too high of a cost for its marginal benefit.
· The cost is simply too high. We are letting guilty people walk the streets because of police mistakes.
· Doesn’t work as a deterrent. Stats show that many cops don’t really worry about it.
· For knock and announce, the only reason a cop wouldn’t do it is if there’s an emergency, and there’s an exception for that anyway.
· Plus other powerful deterrents exist, like civil suits and internal discipline.
· And the police are much more professional now than they used to be.
DEVELOPMENT OF THE DOCTRINE
· Weeks v. United States, 1914
· Using federal mail service for gambling. Cops searched his house; then marshals searched his house. Both times without a warrant. They found lottery tickets and envelopes implicating Weeks.
· Issue: Should illegally obtained papers be suppressed? 
· Holding: Yes. The Court wants to deter this behavior and also wants to make clear that it does not sanction it. 
· Wolf v. Colorado, 1949
· Supreme Court, reluctant at the time to find that the Bill of Rights applies to the states through the 14th Amendment, says the exclusionary rule does not apply to the states.
· Mapp v. Ohio, 1961
· The cops had information that there was a person hiding in a house who was wanted for making a bomb. Mapp denied the cops entrance without a warrant; three hours later, they forced their way in and blocked Mapp’s attorney from seeing her. They showed her a paper they said was a warrant; she shoved it in her bra; they pulled it back out. Then they riffled through her house, and found “obscene materials” in her basement.
· Issue: Should the exclusionary rule apply in this case?
· Holding: Yes, the exclusionary rule applies to the states through the 14th Amendment. The rule is itself of Constitutional origin, and must be applied because:
· It deters Constitutional violations by removing the incentive to ignore the 4th Amendment.
· Federal prosecutors, unable to use evidence themselves due to the rule, are offering state prosecutors the evidence on a “silver platter.”
· Judicial integrity: “Nothing can destroy a government more quickly than its failure to observe its own laws, or worse, its disregard of the charter of its own existence.”
WHEN THE RULE APPLIES
· Exclusionary rule does not apply to:
· Violations of the Federal Rules of Criminal Procedure
· Other proceedings besides trial
· Grand jury
· Civil proceedings
· Sentencing
· Parole and probation hearings
· Forfeiture
· Anywhere where the cost of exclusion is greater than deterrence
· Herring v. United States, 2009
· Cop heard Herring had come by to pick something up out of his impounded truck, so he looked to see if there were any warrants out for him (none), then called a nearby county (ding!). The cop followed him and arrested him pursuant to the apparent warrant, and incident to arrest met and a gun. It turned out, however, that the arrest warrant had been recalled.
· Issue: Does the exclusionary rule apply to force suppression of the drugs and gun?
· Holding: No. The exclusionary rule applies only to deliberate or reckless violations by law enforcement, or to systemic problems.
· Because the rule is made to deter, and you can only deter deliberate behavior.
· Reminds us: The rule comes not from the language of the Constitution, but from the Court.
· Dissent notes that so much is done on databases like these now — what incentive, besides the exclusionary rule, is there for the police to keep good computer records?
STANDING: WHO CAN RAISE THE RULE?
· Only those with whose reasonable expectation of privacy has been violated can raise the exclusionary rule. (See Rakas)
· Jones v. United States, 1960
· Anyone aggrieved by an unlawful search or seizure can invoke the exclusionary rule.
· Rakas v. Illinois, 1978
· Cops pull over car and searched it; found box of shells and sawed off shotgun in the cabin.
· Issue: Can the passengers in the car challenge the search?
· Holding: No. Only those whose reasonable expectation of privacy is violated by the search can raise the exclusionary rule. If you’re just a passenger in a car, and the car is searched, it wasn’t your car, so you had no expectation of privacy in it.
· Dissent points out that this allows cops to pull over a car, do an illegal search, and prosecute everyone in the car but the owner.
· Rawlings v. Kentucky, 1980
· Defendant could not raise the exclusionary rule when contraband belonging to him was found (1) in woman’s purse when (2) both of them were visiting the premises.
· After all, it was the woman’s property that was searched; it was her 4th Amendment right that was violated.
· Standing in the home
· Minnesota v. Olson, 1990
· An overnight guest has enough of a reasonable expectation of privacy to challenge a search.
· Minnesota v. Carter, 1998
· Police officer observed cocaine operation though closed window blind. A car pulls away and the cops stop it, arrest the occupants, and return to the house. They go inside and arrest the occupant; there’s cocaine residue everywhere. The occupant was just using the house temporarily to package cocaine.
· Issue: Can Carter, a visitor like Olson, challenge the search?
· Holding: No. A party does not have a legitimate expectation of privacy of they are (1) only there for business, (2) just hanging around for a few hours, not overnight, and (3) didn’t have a personal connection to the house.
· Olson/Carter factors for determining REP in a home:
· Time staying (overnight?)
· Nature of activity (business or fun?)
· Intimacy of activity
· Amount of guests
· Standing in a vehicle
· Brendlin v. California, 2007
· Cops pull over the car for expired registration, but there was a “renewal pending” sign in the window. There was no justification for the stop, so no reasonable suspicion. The cop recognized the passenger, Brendlin, who was wanted for violating his parole; cop found meth in the car. So, Brendlin can’t contest the search of him because he’s on parole, so he has to argue that the seizure was illegal.
· Issue: Can Brendlin, as a passenger and not the driver, contest the seizure of the car?
· Holding: Yes, a passenger in a car is seized when that car is pulled over, so they can challenge the stop of the car. Remember Mendenhall: The test for whether you’re seized is whether a reasonable person would believe they are free to leave.
· Compare to Rakas: Passenger cannot likewise challenge a search of the car, because no expectation of privacy in the car itself.
· Maybe no REP if you’re a taxi passenger, though.
· Byrd v. United States, 2018
· Byrd had his girlfriend go in and rent a car for him, and then drove the car with some drugs. He’s not on the rental agreement. He gets pulled over, and cops ask for his consent to search, but also tell him they don’t need his consent. They think because it’s a rental car they can do whatever they want. They find body armor in the car, and then 49 bricks of heroin.
· Issue: Does Byrd have a reasonable expectation of privacy in the rental car such that he can challenge the search?
· Holding: Maybe. The fact that Byrd is not on the rental contract is not conclusive. We know being legitimately on the premises is not enough (Rakas); having exclusive control of an automobile might be. But since thieves can also have exclusive control, the Court punts.
EXCEPTIONS TO THE EXCLUSIONARY RULE
· Independent source
· If evidence is obtained unconstitutionally, but then also obtained independently and without taint by the illegal actions, it will still be admissible.
· Even if police go into a warehouse without warrant and see a bunch of evidence, if, when they seize the evidence, they have a clean warrant that includes no information from their illegal activity, evidence is not the fruit of the illegal search.
· Segura v. United States, 1984
· Cops entered a house illegally. Then another team, with a valid warrant not based on first search, went in. Everything the second team found for the first time could come in.
· Murray v. United States, 1988
· Cops watched some drug trucks go into and come out of a warehouse. They went in and started rummaging without a warrant, and found a bunch of bales of marijuana. They left, and got warrant that was not based on any of the things they had seen when they were in the warehouse the first time. They came back and did the search and seized the drugs.
· Issue: Can evidence still be included, since the warrant was untainted by the earlier, illegal activity?
· Holding: Yes. The search with the warrant was constitutional as long as it was completely unaffected by the earlier search. Because the cops used none of the things they saw during the warrantless search in getting the warrant, the evidence they found could come in.
· Inevitable discovery
· Burden on prosecution to show by a preponderance of the evidence that evidence would have inevitably been found in a lawful search.
· Nix v. Williams, 1984
· A little girl disappeared at the YMCA, then a 14 year old kid said he helped Williams bring bundle with legs sticking out of it out to his car. Car was found 160 miles east of YMCA, including some of child’s items and his things like wrapping of the bundle he had carried. Cops searched for body; meanwhile, after illegal interrogation, Williams told them where to find it.
· Issue: Should this evidence (the body) be excluded because the police would have found it anyway?
· Holding: Yes. As long as the prosecution can show by a preponderance of the evidence that the evidence would have found anyway, the evidence will still come in. Here, three courts already made the finding that the body would have been found anyway.
· The exclusion of the evidence, when it was about to be found anyway, is a huge cost the Court was not ready to pay.
· Attenuation of the taint
· Where intervening acts or events erase the taint of the original illegal police activity on the evidence.
· Wong Sun v. United States, 1963
· The cops took an illegal confession, but it didn’t matter, because Wong Sun went to his lawyer, thought about it, came back, and made the confession again. That event erased the taint of the original, illegal confession.
· Brown v. Illinois, 1975
· Cops basically march right into Brown’s home without a warrant or any kind of probable cause. They took him down to the station, gave him Miranda warnings, and he incriminated himself. 
· Issue: Was the taint dissipated by the Miranda warning?
· Holding: No. Miranda warnings alone do not dissipate the taint. Instead, consider the totality of the circumstances: 
· Consider:
· Miranda warnings
· Temporal proximity of arrest to confession (Only 2 hours)
· Intervening events (None!)
· Flagrancy of police misconduct (here, they marched in)
· Voluntariness of statement (14 hour interrogation)
· Where statement given (In the same room, to the same cops)
· Defendant’s returning to provide statement (See Wong Sun)
· Utah v. Strieff, 2016
· Cops are watching a drug house when Strieff walks out. A cop stops him at a nearby convenience store parking lot and asks for his ID. The cop calls it in and finds out that there’s an arrest warrant out for Strieff, so he arrests him, searches him, and finds meth.
· Issue: Does the discovery of a valid warrant after the illegal stop dissipate the taint of the stop?
· Holding: Yes. The intervening act of finding a valid warrant dissipated the taint of the illegal detention.
· Consider
· Temporal proximity
· No time – counts in Strieff’s favor.
· Intervening event
· Discovery of the valid warrant — huge intervening factor that breaks the chain between illegal activity and attaining the evidence
· Flagrancy of conduct
· Good faith mistake
· Dissent recognizes how ludicrous this is. Millions of people many people have warrants, and now any of these people can be stopped without any suspicion whatsoever. (Also, to call this a good faith mistake is disingenuous – cop knew guy would have a warrant because it’s so common.)
· Impeachment
· Walder v. United States, 1954
· Exclusionary Rule only bars prosecution from using illegally obtained evidence in prosecution’s case-in-chief.
· Seems fair. The defendant cannot exploit the exclusion by going up to the stand and lying. 
· But there are cops who do the illegal interrogation as a way of keeping the defendant off the stand. If he takes the stand, the evidence is coming out.
· Good faith reliance on an invalid warrant
· United States v. Leon, 1984
· Cops were following a couple and their friends, who seemed to be involved in drug trafficking. The magistrate issued a warrant, but the district court later found that the affidavit on which it was based lacked the evidence needed for probable cause under the then-in-force Aguilar-Spinelli standard.
· Issue: Should evidence be suppressed because the cops lacked probable cause to get the warrant?
· Holding: No. Searches are not invalidated when the police relied in good faith on an invalid warrant.
· No deterrent benefit because the mistake was the magistrate’s, not the officer’s.
· But officer’s reliance on the warrant must be objectively reasonable – if it’s not reasonable to follow the warrant, Courts will look at the cops.
· And officers cannot be dishonest or reckless in their preparation of the affidavits.
· Dissent points out that the Court is so obsessed with the rule’s cost that they’ve lost track of what the 4th Amendment was intended to protect.
· And the 4th Amendment has no power if there’s no penalty for violating it.
· Rule is not about penalizing individual mistakes, but for keeping the system educated about its responsibilities.
· Massachusetts v. Sheppard, 1984
· Police handed magistrate a pre-printed warrant form that listed “controlled substances” as the items to be seized, even though they were investigating a murder. “No problem,” said the magistrate. “I’ll fix it for you.”
· Issue: Should the evidence be excluded because the warrant didn’t list with particularity the items to be seized?
· Holding: No. Here, if magistrate said he would fix it, and cops relied in good faith on the magistrate, evidence should not be excluded.
· Distinguish Groh, where cops couldn’t lay the blame on the magistrate.
· Good faith doctrine extended:
· Clerical errors by court personnel do not lead to exclusion.
· Davis v. United States, 2011
· Police arrest one defendant for DUI and the other for giving a false name to the police. Cops load the defendants into the patrol cars and then search the car, finding a gun in one of the defendants’ jacket. The search occurred before Gant and the cops were relying on Belton.
· Issue: Should the evidence be excluded because the cops were relying on appellate law that was later overturned?
· Holding: No. If cops were following good law at the time, the exclusionary rule does not apply. There is no activity to deter.
· Cops followed the appellate law at the time
· Law changes, and you went with what the law was at the time, you get to take advantage of the law as it was.
SUPPRESSION HEARINGS
· Suppression decided by judge
· Motion before trial
· If the cops had a warrant:
· Burden is on the defendant to demonstrate a problem with the warrant.
· Franks v. Delaware, 1978
· Defendant must show supporting affidavits are either recklessly or intentionally false in order to suppress based on the warrant.
· Court will strike false info, and the prosecution must have enough evidence based on what is left in order to proceed.
· If cops did not have a warrant:
· Burden on government to show search was reasonable.
· United States v. Matlock, 1974
· Judges can rely on hearsay at suppression hearings.
INTRO: FIFTH AMENDMENT
Police Interrogation and the Privilege Against Self-Incrimination
THE FIFTH AMENDMENT: “No person shall be compelled in any criminal case to be a witness against himself.”
· Not corporations
· Does not apply to civil cases
· Some, like Justice Thomas, believe this says only that the defense cannot call the witness to the stand.
· No mention of confessions and interrogations
Confessions analysis
· Step #1:  Comport with due process?
· Is it voluntary?
· Step #2: Comport with 5th Amendment right against self-incrimination?
· Were Miranda rights given, and followed?
· Step #3: Comport with 5th Amendment right to counsel?
· Was the right to counsel invoked, and scrupulously respected?
Confession issues
· Innocent people confess all the time
· Nearly 25% of DNA exonerations have involved false confessions.
· Why do innocent people confess?
· Because they’re young — vulnerable to coercion 
· Because they’re persons of color — may come from a culture that already pressures them to do it
· Because they have a mental illness or deficit and get confused
· The most vulnerable people in our society are falsely confessing
· Police can exacerbate the problem with coercive tactics
· Threatening to take kids away
· Long interrogations
· Lying and saying that their accomplice confessed
· Creating an intentionally uncomfortable environment
· Appealing to religion
· Good cop/bad cop routine
· Physical intimidation
· Isolation
DEVELOPMENT OF THE DOCTRINE
· Hopt v. People of Territory of Utah, 1884 
· According to English common law, a confession must be voluntary in order to go to the jury.
· Bram v. United States, 1897
· Involuntary confessions violate the 5th Amendment’s privilege against self-incrimination. Confessions must not be extracted by threats or violence, direct or implied promises, or exertion of improper influence.
· Brown v. Mississippi, 1936
· Man was accused of murder; sheriff took him to the scene of the crime, where he was hung a couple of times, whipped, and then let go. Two days later, the deputy came back, took him to the jail, and whipped him with a leather strap with buckles over a chair. They said they would give him over to the mob if he didn’t confess. Finally, he did.
· Issue: Are confessions obtained through violence are consistent with due process?
· Holding: No. Confessions obtained by violence are inconsistent with fundamental principles of liberty and thus violate the due process clause of the 14th Amendment. 
DUE PROCESS AND VOLUNTARINESS
· Totality of the circumstances test: Was the defendant’s will overborne?
· Use of physical force (Brown)
· Lengthy interrogations; deprivation of needs
· Threats of force (Fulminante)
· Psychological pressure (Spano)
· Deception
· Age, level of education, and mental condition 
· Deprivation of sleep; food (36 hours without sleep is a violation; 24 hours without food is a violation)
· Arizona v. Fulminante, 1991
· Fulminante was caring for an 11 year old girl and called police to say she was missing. Two days later, her body was found in the desert. He was a suspect but no charges were ever filed. He was later put in prison on a felon in possession charge. Fulminante was really getting rough treatment from other inmates. An FBI secret agent posing as inmate told Fulminante that he would protect him from the violence if he told him what happened. He admitted the crime and was later sentenced to death.
· Issue: Was this threat of physical violence enough to make the confession involuntary?
· Holding: Yes. A credible threat of physical violence may render a confession involuntary, and here it did.
· Spano v. New York, 1959
· Spano was a 25 year old with a junior high school education. He confronted a guy who had stolen his money in a bar; the guy beat the hell out of him; then, Spano went home, got a gun, shot the guy in a candy store. He later turns himself in but won’t talk. Cops get his friend, a cop, to try to get him to confess. His friend is a cop. Cop tells him, four separate times, that he needs the guy to implicate himself, he finally does it.
· Issue: Was the defendant’s will overborne?
· Holding: Yes. Evaluate the totality of the circumstances to determine whether the psychological pressure overwhelmed defendant’s will:
· Uneducated
· History of emotional instability
· 15 interrogators
· Eight straight hours
· Ignored request to call lawyer
· Use of friend to coerce
· Friend pretended four times that his kids’ lives were at stake
· Deception
· Lynumn v. Illinois, 1963
· Threatening to take someone’s children away renders a confession involuntary.
· Leyra v. Dennis, 1954
· But OK to lie and tell the defendant that their accomplice already confessed.
· Colorado v. Connelly, 1986
· Man walks up to beat cop and says, I murdered someone and I want to tell you about it. The cop Mirandizes him and makes sure he understands that he’s incriminating himself. He says he does, and he shows no signs of mental illness. Later, however, it’s clear that he was having a psychotic episode, and following voices that told him to confess.
· Issue: Is a confession that is brought on by a psychotic episode/mental illness voluntary?
· Holding: Yes. For a confession to be involuntary, it must involve police misconduct. Here, the police acted impeccably.
· Problems with due process analysis
· Guidelines developed case-by-case, so little guidance for guidance for lower courts
· Few bright-line rules for cops to follow
· There’s still something about custodial interrogations that is inherently coercive
· Enter Miranda
MIRANDA: A NEW PROPHYLACTIC RULE
· Rationales:
· Court recognizes inherently coercive nature of custodial interrogations
· It thought a lawyer could have a fundamental role in lessening the coercion
· FBI already does it
· Miranda v. Arizona, 1966
· Four consolidated cases. One was the case of Miranda, who had provided a written confession to a rape during custodial interrogation. Miranda was an indigent Mexican defendant with pronounced sexual fantasies. The officers had not informed Miranda that he had the right to have an attorney present at the interrogation.
· Issue: Must procedural safeguards be provided in order to effectuate the 5th Amendment’s right against self-incrimination?
· Holding: Yes.
· The following rights must be read in any custodial interrogation, or else the statements obtained may not be used:
· The right to remain silent
· Anything you say can be used against you
· The right to an attorney
· The right to be provided an attorney if you cannot afford one
· The prosecution may not use your silence against you at trial, including to draw negative inferences about why you were silent
· Interrogations are coercive as a matter of course – and Warren quotes from the manuals to make his point
· “The very fact of custodial interrogation exacts a heavy toll on individual liberty and trades on the weakness of individuals.”
· The 5th Amendment applies outside of the courtroom because you can very easily incriminate yourself well before you get there
· Once you have been advised of these rights, you can waive them, as long as waiver is knowing and intelligent
· Dickerson v. United States, 2000
· Congress reacted to Miranda by passing 18 U.S.C. § 3501, which said that as long as a confession is voluntary, it will be admissible, and that the warnings are just one factor in that determination. That only works if Miranda is not a Constitutional rule but just an evidentiary one.
· Issue: Can Congress supercede the warnings requirement of Miranda?
· Holding: No. Miranda warnings were not created under the Court’s supervisory role (in which case Congress could overrule) but are required by the Constitution.
· Rehnquist unwilling to ignore stare decisis. There’s no going back now.
· Other ideas have been floated – station house lawyers, or videotaped interrogations – but opinion suggests none of these are sufficient.
· Chavez v. Martinez, 2003
· A man was shot by the police and questioned without Miranda warnings while being rushed to the hospital. He sued for the questioning.
· Issue: Can a person sue an individual police officer for violating Miranda?
· Holding: No. A violation of Miranda does not occur until the un-Mirandized statement is introduced in a criminal case. Thus, individuals may not bring civil suits for violation of Miranda.
· Dissent says the Constitution protects the right to be free from self-incrimination, and when the police force you incriminate yourself, the right has been violated.
POLICY: SHOULD WE KEEP MIRANDA AROUND?
· Yes!
· Clear, bright-line rule
· No better way to protect defendants from incriminating themselves
· Huge educational value for the public
· Court doesn’t have to dig so much into facts to make a determination
· Because of inherently coercive nature of interrogation, “voluntariness” determination doesn’t go far enough
· 5th Amendment needn’t be interpreted so narrowly
· No!
· Where in the Constitution does it say we have to give warnings?
· This gives justices way too much power, to create law like this
· Due Process determination already considers whether the confession was voluntary
· Confessions are good for the soul
· Cops will lie and say they gave the warnings even if they didn’t
· Opens the door to an entire field of Constitutional litigation
· Criminals will run free because of technical mistakes
APPLYING MIRANDA
· Miranda applies in (1) custodial (2) interrogations.
· Custody
· Standard: Would a reasonable person feel free to leave?
· Consider factors:
· Physically free to leave?
· Use of force? Show of guns?
· Told they are free to leave?
· Defendant initiating contact?
· Atmosphere of questioning
· When placed under arrest?
· Experience of suspect?
· Age of suspect
· Orozco v. Texas, 1969
· Man in his bedroom in a boardinghouse at 4 AM surrounded by four police officers is in custody.
· Oregon v. Mathiason, 1977
· Cop leaves a card at defendant’s door inviting him to the police station. During phone conversation, cop lets him come down whenever is convenient. He goes down, shakes hands with the cop, the man makes a confession, then he is read his Miranda rights. The guy writes a statement, then he leaves.
· Issue: Was Mathiason in custody?
· Holding: No. Custody only occurs when a person’s freedom to depart is restricted. Just because you are at the police station does not mean you are in custody. Here, the guy went home!
· Beckwith v. United States, 1976
· No custodial situation when person is questioned by the IRS about their taxes.
· Minnesota v. Murphy, 1984
· A probationer meeting with his probation officer is not in custody. But, a probationer can be in custody in some situations.
· JDB v. North Carolina, 2011
· Cops are investigating stolen cameras. JDB is a 13-year old in the special education system, and was seen near the break-in as well as at school with the camera. Cop pulls him in for questioning, cop threatens to send him to juvie while the assistant principal urged him to do the right thing.
· Issue: Should courts consider age when looking at whether a suspect is in custody?
· Holding: Yes. The suspect’s age is a relevant factor in determining whether they are in custody.
· Officer must be aware of age.
· Children have inherently different perspective on whether it’s OK to leave, and that affects the coerciveness of the atmosphere.
· Dissent argues that this muddies Miranda’s bright-line rule.
· Berkimer v. McCarty, 1984
· McCarty was pulled over and couldn’t stand. At the scene of the stop, he admitted to drinking two beers and smoking several joints a short time before. He was then placed under arrest.
· Issue: Does a traffic stop constitute custody?
· Holding: Traffic stops do not constitute custody for Miranda purposes.
· True, you are not free to leave, but it’s (1) temporary and (2) you are in public and not 100% at the mercy of the cops
· Howes v. Fields, 2012
· A person who is an inmate at a prison is not per se in custody. The prison is their home.
· Interrogation
· Rhode Island v. Innis, 1980
· Innis arrested for murdering a cabbie. Mirandized, invoked the rights, and loaded into the back of the police car. Cops started having a conversation among themselves: “Wouldn’t it be bad if a little girl killed herself with the gun?” Innis interrupts to tell them where the gun is located.
· Issue: Did the question, directed from one cop to another, constitute interrogation?
· Holding: No. Any words or actions that are reasonably likely to elicit an incriminating response constitute interrogation. Here, the cops were having a simple conversation and couldn’t have expected it to lead Innis to confess.
· Arizona v. Mauro, 1987
· Mauro was in custody, in interrogation room, when the detective brought in his wife. He tells her that he robbed a bank, and the conversation is recorded.
· Issue: Is it still an interrogation if the questioning is not done by police?
· Holding: Miranda rights are not required because there is no interrogation if the questioning was not done by the police.
· What if wife was trained by the cops? Might have come out differently.
· Illinois v. Perkins, 1990
· Police got a tip that inmate named Perkins had told another inmate about a murder. Police recognized details and thought it was credible. Cops put undercover agent into prison, who asked Perkins if he had “done” anyone, and Perkins told the story.
· Issue: Because a law enforcement officer is deliberately eliciting information, is this an interrogation?
· Holding: No. Questioning by an undercover agent is not an interrogation because it does not create the coercive environment Miranda sought to avoid.
· Ploys and tricks are totally OK. Because they do not coerce.
THE PHRASING OF THE RIGHTS
· California v. Prysock, 1981
· Woman was murdered; man placed in custody. Miranda rights were read to the man, and recorded on tape. The defendant is a minor, charged with a really brutal murder. The officer forgot to explicitly say that the defendant could have an attorney physically present with him during the questioning.
· Issue: Do Miranda rights have to be recited word for word?
· Holding: No. Officers don’t have to stick perfectly to the wording of Miranda, as long as they reasonably convey the substance of the rights.
· Duckworth v. Eagan, 1989
· Eagan stabbed a woman on the beach. When they brought him in, they had him sign a Miranda form that said an attorney would be appointed if and when he went to court. Lower court thought this was confusing because it implied that he could not have an attorney with him during questioning.
· Issue: Did the language reasonably convey his Miranda rights?
· Holding: Good enough – he could have figured it out.
· Dissent points out that we have these rights in part to inform unsophisticated litigants – if we are confusing them, we are not doing that job.
· Florida v. Powell, 2010
· Police said the defendant had the right to counsel before questioning, and that he could use any of the rights he wanted at any time. Good enough.
· Doody v. Schriro, 2010 (9th Cir.)
· High school student questioned about nine murders at a Buddhist temple. Cops brought him in for questioning but took forever to read the rights – weaving through them, expressing that they were a technicality. Before this, they had gotten three false confessions already. 
· Issue: Did the police reasonably convey Doody’s Miranda rights?
· Holding: No. Court said that the cops’ speech diluted the rights so much they basically modified them. They were clearly trying to diminish it as a technicality.
CONSEQUENCES
· No “fruits of the poisonous tree” doctrine
· Court believes the cost is too high
· Only the un-Mirandized confession itself is suppressed
· Michigan v. Tucker, 1974
· Cops do not Mirandize the suspect, then learn the identity of a key witness.
· Issue: Do cops have to throw away the ID?
· Holding: No. The exclusionary rule does not bar witnesses found as the result of a non-Mirandized statement.
· Oregon v. Elstad, 1985
· Cops showed up a Elstad’s house on a tip that he had been involved in a burglary. In the living room, Elstad told the cops he was involved. Then, they Mirandized him, and then he signed a written confession where he admitted to the crime again.
· Issue: If cops mess up Miranda, is any confession after that tainted? Or can they come back and do it right?
· Holding: Yes, a subsequent, Mirandized statement can be admitted even if the first statement is inadmissible because of Miranda.
· When we created Miranda, we didn’t mean we wanted to put defendants off limits forever.
· Missouri v. Seibert, 2004
· Child with CP died with bedsores on body. Mom was afraid she’d get blamed, so her son and friends burned his body and said it was an accident. Young man staying with them had some sort of mental health disability and was also in trailer when they set fire. The police in that town had a policy of not Mirandizing, asking questions, then, after getting the answers they wanted, Mirandizing and leading the suspect to say the same things.
· Issue: Can police use the second, Mirandized statement even if they were using Elstad to purposely avoiding giving Miranda warnings?
· Holding: If officers are deliberately bypassing Miranda, the second statement is inadmissible unless the police take curative steps.
· Examples of curative steps:
· Waiting significant amount of time so it’s clear that the contexts are separate.
· Explaining to the suspect: “I cannot use your prior statement. Can you tell me again?” 
· United States v. Patane, 2004
· Patane violated restraining order, cops find out he’s a felon in possession, cops come and try to Mirandize him but he refused, then he tells them where the gun is.
· Issue: Can the gun come in?
· Holding: Yes. Physical evidence that results from an un-Mirandized statement may still be used as evidence in prosecution’s case.
· Thomas: 5th Amendment violations only occur in court.
· Kennedy and O’Connor: This is a 5th Amendment violation, but the cost of keeping the evidence out is too high.
WAIVER OF MIRANDA RIGHTS
· Types of waivers
· Written
· Verbal
· Implied
· North Carolina v. Butler, 1979
· Butler robbed a gas station and shot the attendant, paralyzing him. Butler was arrested, and cops gave him a form to sign that would waive his rights. He said verbally that he would talk, but he refused to sign the form.
· Issue: Can a suspect impliedly waive their Miranda rights?
· Holding: Yes, implied waivers of Miranda rights are acceptable.
· As in, you can waive your Miranda rights by simply starting to talk.
· But the defendant has the presumption of non-waiver.
· Fare v. Michael C., 1979
· To determine whether a waiver is “knowing, intelligent, and voluntary,” examine the totality of the circumstances.
· Includes age, experience, education, background, and intelligence.
· Colorado v. Connelly, 1986
· Only perform the totality of the circumstances test in order to determine if involuntariness was caused by police misconduct. Defendant’s psychosis was not enough to render the implied waiver involuntary.
· Moran v. Burbine, 1986
· The fact that an attorney is waiting to meet with the defendant does not affect the voluntariness of the waiver. Circumstances unknown to the defendant should not be included in the totality of the circumstances calculus.
· Spring v. Colorado, 1987
· A waiver may be “knowing and voluntary” even if the suspect is entirely unaware what charges are being brought against them.
· Berghuis v. Thompkins, 2010
· Thompkins, suspect in a mall shooting, was tracked to Ohio after spending a year on the lam. The cop gave Thompkins a Miranda waiver form but he would not sign it. The cop questioned him for 2 hours and 45 minutes until finally the cop asked him: “Do you pray to God for forgiveness for shooting that boy down?” He said yes.
· Issue: Did Thompkins succeed in invoking his Miranda rights when he refused to sign the waiver?
· Holding: Yes. A defendant must invoke their Miranda rights by saying they are invoking them; otherwise, they are waived when the defendant starts talking. (“I want an attorney.” Or, “I am going to remain silent.”)
· This case goes further than any of the others in making it very easy to waive your Miranda rights.
· Dissent points out the irony of requiring someone to speak so that they can remain silent.
· Griffin v. California, 1965
· An old chestnut. Prosecutors cannot seek to draw a negative inference against a defendant because they’re not testifying at trial.
· Miranda v. Arizona, 1966
· Similarly, prosecutors cannot seek to draw negative inference because defendant refused to answer questions during custodial interrogation.
· Salinas v. Texas, 2013
· Two brothers shot and killed; shells found at the scene. Cops come to talk to Salinas, wh is not Mirandized, and parties agree he is not in custody. Cop asks, if we test the gun will it match the shells that killed the brothers? He instantly shuts up, obviously realizing that any answer could hurt him. Prosecution wants to introduce this silence into evidence.
· Issue: Can the defendant’s silence in non-custodial interviews be used against them?
· Holding: Yes. Pre-custodial silence can be used against the defendant if he does not expressly invoke the 5th Amendment.
· So, can lawyers tell their clients to just invoke the 5th Amendment before custody? Court doesn’t say that would work. Do it anyway.
· Waiving after initial invocation
· Right to remain silent/right against self-incrimination
· Michigan v. Mosley, 1975
· Mosley was arrested for a couple of armed robberies and taken into custody. During the initial interview, he said he didn’t want to answer any questions, invoking Miranda. He went to his cell; then later in the day, he was Mirandized again and started answering questions about a different crime.
· Issue: Did Mosley’s initial invocation of his right to remain silent carry into second interview, which occurred later the same day?
· Holding: No. After you have invoked your right to remain silent, the police may leave, then come back and ask you again if you’d like to waive it. Court wants to give you the chance to change your mind. Evaluate the new waiver based on the circumstances to determine whether it is voluntary.
· Time elapsed (2 hours)
· Fresh warnings given (Yes)
· Location change (Different office)
· Subject change (Murder vs. robbery)
· Different cops (Here, murder police vs. armed robbery police)
· Right to counsel
· Edwards v. Arizona, 1981
· Edwards was being questioned for murder and armed robbery. He said, “I want an attorney.” The cops came back the next morning and started asking questions again. This time, he made a confession.
· Issue: Can the cops come back after the defendant invokes 5th Amendment right to counsel?
· Holding: Cops may not talk to defendant after she invokes right to counsel unless she initiates the conversation.
· Defendant wants to even the playing field
· Less likely to change mind than re: right to remain silent
· Minnick v. Mississippi, 1990
· Brutal murder in a mobile home. Two men fled to Mexico but got caught. Minnick said, I can’t talk until I talk to my lawyer. So the cops left, and he met with his lawyer. The cops then came back and started questioning him again, outside the presence of his lawyer.
· Issue: Once Minnick has met with his lawyer, can the police come back and talk to him again?
· Holding: No. Police cannot come back and talk to a defendant simply because he has met with an attorney.
· Dissent says, why are we going to all this trouble to prevent confessions? Confessions are good for the soul.
· Maryland v. Shatzer, 2010
· Shatzer is in prison; they find out he probably molested his son. But when the cop arrived at the prison to interrogate him, he invoked his right to counsel. Two years passed; then another cop showed up at the prison. This time, Shatzer expressly waived the right to counsel.
· Issue: Could the cops come back and talk to Shatzer after two years, or is that prohibited by Edwards?
· Holding: Yes. Cops can come back and talk to a suspect who has invoked their 5th Amendment right to counsel after a 14-day break in custody.
· That’s long enough to shake off the coercive effects of their last detention.
· Concurrence points out that 14 days is extremely arbitrary, but 2 years is enough.
· How do you ask for counsel?
· Davis v. United States, 1994
· Pool brought trouble. The defendant beat another sailor to death over a pool bet. He came to the Naval Investigative Service office and waived right to counsel. But during questioning, he changed his mind and said: “I think I want a lawyer before I say anything else.” 
· Issue: Was Davis’ statement clear enough to invoke his right to counsel?
· Holding: No. The suspect’s request for counsel must be unambiguous and unequivocal, and here it was too ambiguous.
· More examples:
· People v. Gonzalez, 2005 (Cal.)
· “If for anything you guys are going to charge me, I want to talk to a public defender.” Not enough.
· People v. Sessoms, 2011 (9th Cir.)
· “My dad told me to say I want a lawyer.” Not enough.
· In Re: Art T., 2015 (Cal. App.)
· “Could I have a lawyer?” Said by a child. Enough.
· People v. Couey, 2006 (Inverness, Fla.)
· Asked for lawyer 8 times. Enough.
· It’s all so fucked. Clearly people want (and definitely need) lawyers but do not know how to ask for them.
EXCEPTIONS TO MIRANDA
· Impeachment
· Harris v. New York, 1971
· Harris was arrested for selling heroin to an undercover cop. The government concedes that Miranda rights were not given. But the defendant took the stand and lied about his encounter with the cop. So, the prosecutor read the defendant’s un-Mirandized statements to impeach him. Trial judge instructed jurors only to consider the statements for credibility purposes.
· Issue: Are un-Mirandized statements admissible to impeach?
· Holding: Yes. Un-Mirandized statements are admissible to impeach the defendant at trial. 
· Involuntary statements, however, are not admissible because they are unreliable.
· Dissent argues that this will discourage defendants from testifying in their own defense.
· Public safety
· New York v. Quarles, 1984
· A woman tells the cops that a man raped her, and that the man walked into the supermarket with a gun. Cops follow him in there and chase him around before apprehending him. They stop him and have him put his hands on the wall – custody – and ask him: “Where is the gun?” He nodded to a nearby shelf and said, “The gun is over there.”
· Issue: Is this un-Mirandized statement admissible in court?
· Holding: Yes. A public safety exception exists when there is a threat of immediate danger.
· Court does not clearly define what, exactly, rises to the level of threat of immediate danger. A possible terrorist attack?
· Boston marathon bomber was not read Miranda rights pursuant to the public safety exception.
· Booking statements
· Must be routine questioning for an administrative purpose.
· Routine: Are they asking because they want to use it in the prosecution’s case in chief?
· Administrative: Do they have a valid administrative reason for asking?
· Pennsylvania v. Muniz, 1990
· Muniz is arrested on suspicion for a DUI. Brought to station for booking. Asked, “Do you know what the date was of your sixth birthday?” That question was not routine and did not fall under the booking exception.
· What about: Are you in a gang?
· If the prosecution can show there is an administrative need — maybe, they don’t want to put you in jail with a rival gang person.
· United States v Alfonso Williams, 2017 (N.D. Cal)
· Cops asked “Are you affiliated with the Central Divisadero Playas?” But prosecutor could not show a routine use of that question.
SIXTH AMENDMENT
THE SIXTH AMENDMENT: In all criminal prosecutions, the accused shall . . . have the Assistance of Counsel for his defence.
· Right does not trigger until formal charges
· Look for: Indictment; preliminary hearing; arraignment
· Here, you enter the adversarial system. The government has a lawyer, so you should, too.
· Functions in addition to 5th Amendment Miranda rights
SIXTH AMENDMENT RIGHT TO COUNSEL IN INTERROGATIONS
· Massiah v. United States, 1964
· Massiah was a merchant seaman indicted for trafficking cocaine internationally. He has a lawyer. Train is going toward trial. A co-defendant agreed to cooperate with police; after Massiah was released on bail, the cops installed a listening device in the co-defendant’s car. The co-defendant started a conversation with Massiah and got him to admit to the crime.
· Issue: Does the fact that the police elicited information from Massiah after he had been formally charged violate his right to counsel?
· Holding: Yes. The police may not deliberately elicit statements from defendant in absence of formally retained counsel after charges filed.
· Escobedo v. Illinois, 1964
· Defendants have a 6th Amendment right to counsel before formal charges. Not a bad idea, but Miranda basically supersedes this.
· Brewer v. Williams, 1977
· Williams is arraigned for the murder of a little girl. His lawyer tells him, don’t talk to anyone. But then while he is in the back of the car, cop makes Christian burial speech and he speaks up.
· Issue: Did the speech constitute unconstitutional questioning under Massiah?
· Holding: Yes. Even though the police did not explicitly question Williams, they were deliberately eliciting a statement from him in the absence of his lawyer.
OFFENSE-SPECIFIC
· McNeil v. Wisconsin, 1991
· McNeil asserted his right to counsel after formal charges, then was asked about a different robbery. Supreme Court said it is permissible under the 6th Amendment to question the suspect about a different crime than the one for which he invoked his right to counsel.
· Texas v. Cobb, 2001
· Man arrested and indicted for a burglary that cops think was also related to deaths of mom and daughter in a house. Later, he gets out; his dad turns him in after he admitted to the murder. Cops question him about the murder.
· Issue: Was it permissible for the police to ask him about the murder, since it stems from the same events as the burglary?
· Holding: The police may ask a defendant who has invoked his 6th Amendment right to counsel about another crime. Use the elements of the crime to determine if they are different crimes. If even one element is different, they are separate offenses.
· So, usually prosecutors will just charge half the offenses so the cops can still question you about the other half.
6TH AMENDMENT RIGHT TO COUNSEL WAIVERS
· Michigan v. Jackson, 1986
· Once the defendant invokes their 6th Amendment right to counsel, the police cannot talk to them. (Overruled in Montejo.)
· Montejo v. Louisiana, 2009
· Montejo was questioned about murder and waived his Miranda rights. He was interested in talking. He admits he killed the guy. Later, he goes to arraignment in Louisiana and a public defender is appointed. Cops come back again. They read him his Miranda rights again, and he waives them again. Then, he goes for a ride with the cops to find the murder weapon and writes an inculpatory letter to the victim’s widow.
· Issue: Were the cops allowed to talk to Montejo again, or were they barred by Jackson?
· Holding: No. 
· Montejo did not invoke his 6th Amendment right to counsel when he was appointed an attorney
· If he had, Court likely would have found 6th Amendment violation
· When Montejo waived his Miranda rights, he also waived his 6th Amendment right
· Overrules Jackson
· Scalia says, the Constitution does not straitjacket people who want to purge their soul of sin by confessing
“DELIBERATELY ELICITING”
· United States v. Henry, 1980
· Henry was arrested and indicted for armed robbery. The cops got in touch with a jailhouse snitch named Nichols to listen to Henry in case he incriminated himself, but not to initiate any conversation regarding the bank robbery.
· Issue: Was the government “deliberately eliciting” information from Henry?
· Holding: Yes. Because information was product of conversations, and cops created situation in order to elicit information without counsel present, government violated Henry’s 6th Amendment rights.
· Kuhlmann v. Wilson, 1986
· Robbery at taxi garage; bystanders see the defendant making off with the money. He was apprehended, arraigned, and stuck in jail. An informant named Benny Lee was placed to listen; cops emphasized: “Ask no questions.” Defendant first told Lee his alibi; Lee responded that it “didn’t sound too good,” and then he eventually told Lee what actually happened.
· Issue: Is this case distinguishable from Henry?
· Holding: Yes. Here, Lee was truly a listening post – he asked no questions nor elicited conversation in any way. 
· Situation is not too different from Henry, but the Court wanted to pare back Henry so cops could use jailhouse informants.
IMPEACHMENT
· Kansas v. Ventris, 2009
· Informant was placed in Ventris’ cell for the purpose of eliciting a statement. But statements obtained in violation of 6th Amendment are admissible to impeach.
FIFTH AMENDMENT IN OTHER CONTEXTS
REQUIREMENTS
· Only individuals can assert, not corporations
· Framers were motivated by a desire to protect people like Sir Walter Raleigh from being dragged in front of the court to prove the case against themselves
· Must be testimonial (See Schmerber)
· Not physical characteristics 
· Must be compelled
· Must carry some risk of incrimination (See Hiibel)
TESTIMONIAL
· Schmerber v. California, 1966
· Schmerber was in the hospital after a wreck when the doctor drew his blood without his permission. The blood test was entered into evidence against him.
· Issue: Did blood draw without Schmerber’s consent violate his privilege against self-incrimination?
· Holding: No. Blood is physical evidence, not testimonial, which originates in thought processes.
· Court asks: What about handwriting exemplars?
· Not OK to test someone’s spelling.
· Yes OK to test the way they shape their letters — the physical skills.
· United States v. Wade, 1967
· Police line-ups are not testimonial because they only require a person to exhibit their physical characteristics.
COMPULSION
· Ohio Adult Parole Authority v. Woodward, 1998
· Defendant wanted clemency, but had to admit what you did. A hard choice is not the same as compulsion.
· McKune v. Lile, 2002
· In order to get into more desirable part of the prison – sex offender treatment – the defendant had to confess to what you did and any other unlawful sex acts you’ve done. That voluntary trade-off is not the same as compulsion.
· But, a subpoena is compulsion.
RISK OF INCRIMINATION
· Hiibel v. Sixth Judicial District, 2004
· Hiibel says cop demanding his ID constituted self-incrimination under the 6th Amendment. Court says Hiibel wasn’t withholding his name because it was incriminating to him; he was just being stubborn.
· But, perhaps, you can argue 5th Amendment protection when your ID is truly incriminating.
THE 5TH AMENDMENT & DOCUMENTS
· No 5th Amendment rights in document itself (See Fisher)
· But the 5th Amendment protects the actual production of the document
· But but, prosecutor can force you to take use immunity in exchange for production
· Fisher v. United States, 1976
· The IRS served summons on attorneys to produce incriminating documents that belonged to taxpayers.
· Issue: Did the 5th Amendment right against self-incrimination protect the production of the documents?
· Holding: Yes.
· The 5th Amendment is an individual privilege and no third party (even your lawyer) can assert that privilege for you.
· No compulsion in the document itself because the writing of it was completely voluntary.
· But the act of production itself is protected, if it’s incriminating, because it is compelled by the subpoena.
· Concurrence points out that there is a significant privacy interest in many private documents that the 5th Amendment should protect.
· Two types of immunity
· Transactional immunity: Protection against all future prosecution for this crime
· A promise that you will not get prosecuted – get out of jail free!
· But… very rare.
· Use immunity (AKA statutory immunity): Protection against use of this piece of evidence and anything derived from it in future prosecution (See Kastigar)
· Kastigar v. United States, 1972
· Defendants were ordered to testify in exchange for use immunity.
· Issue: Is use immunity enough in exchange for compulsion of testimony to satisfy the 5th Amendment?
· Holding: Yes. Use immunity is an equal exchange to the defendant for their testimony, and the government may order defendant to take it. The grant of immunity need not be broader than the privilege.
EYEWITNESS IDENTIFICATIONS
Types
· Lineup
· Show up
· Photo array
· Individual pictures
· In court IDs
Rights protesting against bad IDs
· Right to counsel – 6th Amendment
· Only triggered by formal charges
· Applies to in-person IDs — but no right to counsel if only showing photos
· Due process – 5th and 14th Amendment
· Protects against undue suggestiveness
· Judged by totality of the circumstances
WADE-GILBERT RULE
· United States v. Wade, 1967
· Wade robbed a bank; the only two people there were the vice president and a cashier. Wade was appointed counsel, and then the FBI arranged an in-person lineup where both bank employees ID’d Wade.
· Issue: Was the presence of Wade’s attorney necessary at the line-up? And could the witness subsequently make the same ID in court, even if an attorney was not present at the line-up?
· Holding: Yes. 
· Suspects are entitled to have their attorney present at a line-up, if formal charges have been filed.
· The witness may subsequently ID the suspect in court if can show by clear and convincing evidence line-up ID did not taint their actual observation. Court references Wong Sun. Consult factors:
· Observe criminal act
· Discrepancy between pre-line-up description and actual appearance
· IDs made prior to line-up (including IDing another person)
· Whether witness knew the suspect before
· Time elapsed between alleged act and line-up
· Gilbert v. California, 1967
· IDs made without the presence of counsel are not admissible at trial.
· Kirby v. Illinois, 1972
· Shard was robbed of his checks by Kirby. Cops apprehended Kirby later and found the checks; arrested men. Cops brought Shard to the station, and he instantly ID’d Kirby.
· Issue: Should there have been a lawyer present at the ID, per Wade-Gilbert?
· Holding: No right to counsel at pre-indictment line-ups.
· Dissent points out that this is arbitrary ad charges are a mere formality
· United States v. Ash, 1973
· Bank robbery. Pre-indictment, four witnesses pick Ash out of photo array. Later, after indictment, prosecutor shows same witnesses color photos to see if they’d be able to make an in-court ID.
· Issue: Does post-indictment photo ID without counsel violate 6th Amendment?
· Holding: No. Right to counsel does not apply to photo IDs.
· Because the jury themselves can test the suggestiveness of the photo array.
· Dissent says, actually, attorney is there to make sure the photos are presented fairly, prosecutors are not making suggestive comments, etc.
DUE PROCESS CHALLENGES
· Defendant must prove the ID procedure was “unnecessarily suggestive”
· Judges are hard to convince here, because they do not like having this much discretion
· Applies to:
· Pre-formal charge IDs
· Photo IDs
· Even IDs where counsel is present
· Stovall v. Denno, 1967
· Woman had watched her husband stabbed to death and then stabbed 11 times herself. Cops brought suspect to the hospital for an emergency ID. Suspect was the only back person in the room and officer asked victim, “Is this the man?” 
· Issue: Did the ID violate due process?
· Holding: No. An ID will violate due process if it is unnecessarily suggestive. This ID was suggestive, but it was not unnecessarily suggestive because the lady was about to die
· Foster v. California, 1969
· Western Union was robbed and night security man was the only witness. Police apprehended Foster. Cops did lineup and defendant was a foot taller than the other two, and wore a leather jacket like the one the suspect said he had seen. But witness still said he wasn’t sure. The cops then had Foster meet with the witness in person – he STILL wasn’t sure.
· Issue: Was this line-up unnecessarily suggested enough?
· Holding: Yes. And this is the only case ever to find that an ID violated due process.
· Dissent still thinks we should let the jury decide what is a credible ID. This due process stuff is for the birds.
“TOTALITY OF THE CIRCUMSTANCES”
· The court will admit suggestive IDs if it finds they are nonetheless reliable.
· Simmons v. United States, 1968
· Simmons robbed a Chicago savings and loan. Cops tracked him to his sister’s house, where they found suitcases at the house with items stolen in robbery. Cops showed 5 employees pictures of Simmons and all five said, yeah, that’s him. 
· Issue: Is it suggestive enough to violate due process to show victims one photo and say, “Is this the guy?”
· Holding: No. Courts must also determine, based on totality of the circumstances, whether the ID is sufficiently reliable to be admitted:
· Cops did not suggest they had extra evidence tying person in the pictures to the case.
· Witnesses did not talk to each other
· 5 minutes during robbery to get a good look
· Their memory was fresh when they saw the pics
· Police had corroborating evidence
· Neil v. Biggers, 1972
· Rape case; mother attacked, 12 year old saw attack and screamed, assailant told mom to tell daughter to go away, then took mom to train tracks and raped her there. Woman said she could see assailants face in the home and outside because of the full moon. Mother taken to station and gave a description of the guy. She was shown a lot of pictures, but didn’t make an ID until she was shown the defendant in person. She said she had no doubt he was the guy.
· Issue: Did the ID violate due process?
· Holding: No. The ID was sufficiently reliable based on the totality of the circumstances, even if it was unnecessarily suggestive:
· Opportunity of victim to view the witness
· Train tracks? Moonlight? Not that great of an opportunity but Court thought it was good.
· Witness’ degree of attention
· Paying close attention to his face
· Accuracy of witness’ prior description
· Accurate (but also matched a lot of people)
· Level of certainty demonstrated by witness
· She saw 35 photos before this. (That might actually contaminate her ID.)
· Manson v. Brathwaite, 1977
· Cop was working undercover and went to an apartment to buy heroin with an informant. When the dealer came to the door, he saw his face and stood two feet away from him. Later, he gave a description to the other cops. Finally, other cops put a photo of the defendant on his desk and, while alone, he ID’d the person in the picture as the man he bought the heroin from. He said there was “no doubt whatsoever.”
· Issue: Should the photo be let in, even though it’s unnecessarily suggestive?
· Holding: Yes. Use the Manson factors:
· Victim’s opportunity to view suspect
· Here, victim is a cop, whup te doo.
· Gave a prior, detailed, matching ID
· Degree of attention
· Level of certainty
· Length of time since confrontation
· Dissent says, by showing people a single photo, you are essentially telling them who to pick. 
SUGGESTIVENESS MUST BE POLICE-CREATED
· Perry v. New Hampshire, 2012
· Man was detained in the parking lot for breaking into cars. Woman said she had seen a man out there breaking into a car. Cop said, what did the man look like? Woman went to the window, pointed at the guy, and said, “That’s him.”
· Issue: Can Perry raise a due process violation because of the ID’s suggestiveness?
· Holding: No. A due process violation only exists where the police created the suggestive circumstance.
· Dissent says, yes, typically due process only applies to the government. But here, we are sending so many innocent people to prison. Doesn’t that constitute a violation of due process of law?
SIXTH AMENDMENT: RIGHT TO COUNSEL
SIXTH AMENDMENT: “In all criminal prosecutions, the accused shall enjoy the right … to have the assistance of counsel for his defense.”
DEVELOPMENT OF THE DOCTRINE
· Due process:
· Powell v. Alabama, 1932 (Scottsboro Boys)
· Court said, it is a denial of due process to try these men without an attorney to represent them.
· 6th Amendment:
· Gideon v. Wainwright, 1963
· Gideon was arrested for breaking into a pool room. He asked for an attorney to represent him, but the judge told him that attorneys were only appointed in capital cases. He did a decent job defending him, but lost. Then, he wrote a habeas corpus petition by hand and the Supreme Court took the case.
· Issue: Is there a fundamental right to counsel, embodied in the 6th Amendment, that applies to the states?
· Holding: The right to counsel is fundamental and necessary to receiving a fair trial.
· Lawyer provided at all “critical stages"
· Post-charges line-ups, prelims, arraignments, interrogations after formal charges
· Sentencing
· Appeals of right
· NOT:
· Civil cases
· Habeas proceedings
· Parole or probation hearings
· Argersinger v. Hamlin, 1972
· Crimes that impose less than six-months imprisonment cannot be tried without counsel. The representation of counsel is a necessity, not a luxury.
· Scott v. Illinois, 1979
· Right to an attorney does not apply to misdemeanors that carry no jail time.
· Even enemy combatants have a right to counsel.
“EFFECTIVE ASSISTANCE” OF COUNSEL
· Strickland v. Washington, 1984
· Washington is up for the death penalty on a heinous murder. He is appointed a very experienced lawyer, but the defendant disregards all his suggestions. Lawyer tells him to shut up but he admits to the crime, and waives jury trial. Attorney knew judge liked people who owned up, so he had the client own up. He didn’t want to open the door to too much other evidence, so he didn’t try to admit character witnesses or psychological exam. He just went with, “I take responsibility, please don’t kill me.”
· Issue: Did the attorney’s behavior constitute ineffective assistance of counsel?
· Holding: In order to show a violation of the 6th Amendment right to effective assistance of counsel, the defendant must show (1) specific errors and (2) that they were prejudiced by the error. Otherwise, lawyer will benefit from the assumption that their actions were reasonable.
· Specific errors = below a professional level of representation.
· But the attorney may respond to the defendant’s behavior in their representation.
· Prejudice = a reasonable probability that, before for the error, the outcome of the case would have been different.
· Dissent points out that this is a standard-less standard; no guidance for lower courts.
· But Court wants to make it hard to challenge representation – otherwise, lawyers wouldn’t represent anybody.
· Per se violations of “effective assistance of counsel”
· No counsel (duh)
· State interference with counsel
· Counsel with conflict
· Counsel who does so little they basically weren’t there
· Even Jack Ruby’s lawyer, who fell asleep at the trial, wasn’t found ineffective. What could he done? He killed Lee Harvey Oswald on TV.
· Additional rights/non-rights
· Right to adequate investigation
· No right to lawyer who will lie on your behalf
· No right to select appointed lawyer, but can generally select retained lawyer
· Right to expert assistance 
· Florida v. Nixon, 2004
· Nixon essentially admitted to burning a woman alive. Even his attorney openly admitted he had no case. The attorney decided to concede guilt and move on to the penalty phase; when he discussed this strategy with Nixon – three times – he was totally non-responsive.
· Issue: Is there a presumption that the defendant was prejudiced by their attorney’s decision to admit their guilt, without defendant’s express permission?
· Holding: No. No per se rule against admitting your client’s guilt without their express consent, if such representation is reasonable given the circumstances.
· McCoy v. Louisiana, 2018
· But: Attorney assistance is per se ineffective if a lawyer admits client’s guilt against client’s express wishes.
· Missouri v. Frye, 2012
· Defendant entitled to effective assistance of counsel during plea bargaining, including telling the defendant of the offer and giving the defendant advice about whether to accept.
RIGHT OF SELF-REPRESENTATION
· Faretta v. California, 1975
· The state cannot force a defendant to retain a lawyer, but their waiver must be knowing and voluntary.
