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Criminal Procedure outline
Katz v. United States (What is a search)
Facts: P was indicted and then convicted for transmitting wagering information via phone from LA to Miami and Boston in violation of a federal statute. At trial, government was able to introduce evidence of petitioner’s end of telephone conversations overheard by FBI agents who had bugged the telephone booth P was using. 

· P appealing to get those conversations excluded 

· P Says there was a search, it wasn’t reasonable because there was no warrant, and therefore should have been excluded 

Procedural history: Court of appeal affirmed the conviction and rejected that the bugs were in violation of the fourth amendment because there was no “physical entrance into the area occupied by the petitioner.” 

Issue: Do warrantless phone bugs violate the fourth amendment? 

Old Rule: A search occurs if there is a physical trespass into a constitutionally protected area 

Rule: The fourth amendment applies to PEOPLE, not PLACES, meaning that what the individual seeks to preserve as private, even in an area accessible to the public, may be constitutional protected. 

· What a person KNOWINGLY exposes to the public is NOT protected 

· Augmented by Jones v. U.S Test (adds trespass) 

· The listening devices placed by the police constituted an “uninvited ear.” 

· “invited ears” do NOT constitute a search; ex, if the person on the other end taped the conversation and gave it to the police (false friend doctrine). 

· False friend doctrine also applies to undercover police officers 

· A search is “reasonable” if it is done with a warrant and per se unreasonable if not, subject to a few exceptions: 

Holding: There was a search without a warrant, which violated due process

Harlan (The rule that is actually the rule): The test should be 1) subjective intent for something to be private and 2) society deem the subjective intent as reasonable. 

· Subjective Prong: 

· What steps did one take to show an expectation in privacy? 

· Ex: Katz closed the door to the phone booth 

· Did the person expose it to the public? (no expectation of privacy) 

· Ex: you keep something in your window in plain view of everyone 

· Objective Prong: 

· Would a reasonable person expect privacy in that scenario? 

· Look at other rules and norms (ex: Is there a punishment for eavesdropping?) 

· Normative question, SHOULD a person have privacy in this? 

· This is a minority view 




California v. Greenwood 

Facts: The police received a tip indicating that respondent might be engaged in drug trafficking. A criminal suspect had informed a DEA in February 1984 that a truck filled with illicit drugs was en route to the Laguna Beach address at which Greenwood resided. Stracner, officer, investigated this info by having the garbage man search the trash left out on the curve and found items indicative of narcotics use. Then they get a warrant and search the home and find evidence of drugs. They arrest the guy, and he’s released on bail, and the same thing happens. 

· Defendant wants to get the evidence suppressed based on the illegal search of the garbage which would have tainted and invalidated the warrant to search the house. 

Issue: Does the fourth amendment prohibit warrantless search and seizure of garbage left for collection outside the curtilage of a home? 

Holding: Nope

Rule: Objective EP: 

· Exposure to Public => No reasonable expectation of privacy 

· Third Party Doctrine 

· If you give your garbage to a third party, there’s no reasonable expectation of privacy 

· May be different if officer directly rummaged through the trash rather than using the garbage people as middle-men

Reasoning: Subjective prong: The defendant hid the stuff in an opaque bag, so he did take steps to hide it. So, the subjective prong is probably met. However, Respondents placed their refuse at the curb for the express purpose of conveying it to a third party, which means there was no objectively reasonable expectation of privacy in the first place (exposure to the public via animals, children, snoops, scavengers, etc AND you’ve put it there for the express purpose of giving it to a third party). 

Dissent: People don’t expect their garbage to be rummaged through, and the fact that might happen doesn’t defeat the expectation of privacy. 





Problem 1

Acting on a hunch that narcotics activity was being conducted at 987 Fisher Road, Oakdale, the police decided to collect the garbage at that location and search it for evidence.  In Oakdale, trash is not collected at curbside, but rather the municipal workers walk to the back of homes to pick up trash bags placed outside by residents.  Officer Smith walked to the back of 987 Fisher Road and found four plastic trash bags tied at the top and leaning against the wall of the home.  Smith removed the bags and took them to the police station where she opened them.  Inside side she found a spiral notebook, which had been ripped into quarters.  Smith pieced together the shredded papers, which turned out to document hundreds of narcotics sales.  Has a search taken place?

1) Reasonable expectation of privacy? (could easily go the other way) 

a. Placement 

i. At side of house, so maybe no public exposure 

ii. Curtilage 

b. Police Took the garbage directly 

i. Third party doctrine should not apply 

1. Question of whether it matters for the third-party doctrine if the police obtain it directly 

c. Suspect shredded the paper 

i. Shows subjective expectation of privacy, and also exposure to the public since the public isn’t generally going to piece together things in your garbage 

ii. Also goes against the third party doctrine since garbage people don’t reconstruct shredded documents in their normal course of business  


*Quote: Uncontrolled search and seizure is one of the first and most effective weapons in the arsenal of every arbitrary government. Among the deprivations of rights, none is so effective in cowering a population, crushing the spirit of the individual and putting terror in every heart” 

- Justice Jackson (when prosecutor at Nuremberg): 

4th Amendment Review
1) Was there a search/Seizure? 

a. Katz Test: 

i. Subjective Expectation of Privacy? 

1. Subjectively expect the information to be private?

2. Did the D take steps to preserve it as private or did D expose it to the public? (Most of this will come down to the objective prong) 

ii. Is the expectation of privacy objectively reasonable? 

1. Empirical Q?

2. RP test?

3. Normative Q?

4. Trespass? (Added by Jones, can meet either Jones OR Katz test for it to constitute a search) 


2) Was it reasonable?





Smith v. Maryland 

Facts: A pen register records all numbers dialed from the line to which it is attached, but does not record the conversation. A woman was robbed and then began receiving threating phone calls from the robber. At one point, he drove slowly past her house after asking her to go out onto the front porch, and with the resulting license plate description, police were able to get the name the car was registered to. They then, without a warrant, asked the telephone company to install a pen register at its central office to record the numbers dialed from the phone at the suspect’s house, which is something they did in their normal course of business to track obscene phone calls. The register revealed that the guy was in fact calling his victim’s house. 

Issue: is the installation and use of a pen register a “search” within the meaning of the fourth amendment? 

Rule: The Harlan rule: is there an actual and reasonable expectation of privacy of the numbers you dial? 

Holding: No, since every time you call someone, that number is conveyed to the phone company which they maintain in their normal course of business, so the expectation of that staying private is neither subjectively nor objectively reasonable (third party doctrine). 

· Also “Limited capability” rule, you can’t glean all that much about a person just from who they call in the pre-computer/internet age. 

Dissent: The numbers you call still have content and can reveal the most intimate details of your life. 

Note: In the modern day, we have “mosaic theory,” which makes this holding questionable, since collectively, information such as the numbers you call can be combined with other seemingly minor details to reconstruct someone’s entire life (The whole is greater than the sum of its parts). 





Oliver v. United States
Facts: The “open fields” doctrine allows police to enter and search a field without a warrant. Federal agents, acting on a tip saying there was marijuana in a gated field with a “no trespassing” sign entered said field and found the weed about a mile from the house. They then got a warrant based on their seeing the marijuana and arrested the suspect and seized the plants.  

Procedural History: Lower court suppressed evidence of the discovery of the field since the petitioner had a “reasonable expectation of privacy” as evidenced by the gate and no trespassing sign. Because of those things, it was not an “open field.” 

Issue: Is it actually an open field and does Katz apply, and should the marijuana be suppressed? 

Rule: Open field doctrine: no reasonable expectation of privacy in one. The individual has no reasonable expectation of privacy in the outdoors except in the area immediately surrounding their home (curtilage). 

· Trespassing in and of itself does NOT equal a search 

*Open Field = not the house or the area immediately surrounding the house (curtilage)

*Curtilage = the area of property so intimately tied to the home that it should be placed within the home’s protective umbrella. (from Dunn) 


Curtilage Factors: 

1) Proximity of the area in question to the home

2) Whether the area is included within enclosure surrounding the home

3) Use of the area

4) Steps taken to preserve privacy 

Holding: This is an open field so there was no search 

Reasoning: Subjective prong met because of the gate and no trespassing sign


        Objective prong failed because of the “open field doctrine.” 

· You can view an open field from the side, the air, etc, so they’re accessible to the public in a way that the home is not. 

Dissent: Police ignored “no trespassing signs” and entered upon private land in search of evidence of a crime, at a spot that could not have been seen from any vantage point accessible to the public; the expectation of privacy was there and reasonable. And people DO actually do private things in fields. They look at whether the privacy expectation is rooted in positive law, the nature of uses to which the space can be put, and whether the person claiming a privacy interested manifested the interest in a way most people would understand and respect. All of those things were met here.




California v. Ciraolo
Facts: Police used a private plane to follow up on a marijuana tip in the back yard by spying on it. The backyard area was fenced by a 10-foot fence to keep people on the street from seeing in. After observing the plants, they took pictures and used those to get a warrant to search and seize. 

Issue: Do spy planes at a thousand feet looking into a back yard (curtilage) constitute a search? 

Rule: Subjective and reasonable expectation of privacy = search 

· Public exposure document: His yard is open to public airspace 

Holding: Not a search since the police were just passing over it in public airspace, kind of like walking by a window on a sidewalk.

· There was a subjective expectation of privacy, NO objective expectation 

Dissent: This goes against the Katz rule; just because the police didn’t physically trespass shouldn’t matter, and the public doesn’t actually observe your curtilage from the air. 




Florida v. Riley (Plurality opinion) 

Facts: A greenhouse, about 20 feet away from the mobile home, with some panels see through and two panels missing, was spied on by helicopter. The greenhouse had a “do not enter” sign near it as well as fencing. The police saw what they thought was marijuana through the panel openings, and obtained a warrant to search the property. 

Issue: Is surveilling the interior of a partially covered greenhouse via helicopter a search? 

Rule: You have to show that your expectation of privacy is reasonable for the 4th amendment to protect you. Routineness of usage is what determines it. 

· Plurality talks about legal airspace as a metric for determining reasonable / unreasonable expectation of privacy. 

· 5 votes for whether the public travels “with sufficient regularity” to defeat an expectation of privacy. But burden of proof is on the D. For the dissent, the burden of proof is on the State.  

Holding: Not a search to look into a greenhouse from 400 feet up. 

Reasoning: The greenhouse was partially open, so there’s public exposure => no objectively reasonable expectation of privacy. 

· In some cases, it may still be a search if the aircraft is in legal air space (dicta): 

· Whether the surveillance interfered with the property owner’s normal use of the home or curtilage. 

· Whether it revealed intimate details of the home or curtilage.

· Whether it caused injury 

· The dicta is a precursor to the Jones trespass test 

· Don’t have anything to do with REP – really a start to thinking about what might be a physical intrusion when dealing with airspace 

Concurrence: agrees with the holding, doesn’t like the “compliance with FAA regulations” argument since that applies to something entirely different (safety instead of rights), the real question is whether public flight is so routine that there is no reasonable expectation of privacy, and the burden should be on D to show that public travel is so rare that he has a reasonable EP.  

Dissent: We keep getting away from Katz, and public flight isn’t routine enough to render his expectation of privacy unreasonable. 

Blackmun dissent: The police should have to show that the expectation of privacy is UNREASONABLE to defeat the fourth amendment protection. 




Is it a Search outline
1. Katz REP (State Rule) 

a. Subjective? 

b. Objective? 

c. Exposed to Public? 

d. Lawful Airspace vs Routine Use? 

e. Weird Factors making it a search: plurality dicta dust/wind, intrusion, especially if facts in hypo use these 

2. Jones Trespass (State Rule) 

a. What is physical intrusion into constitutionally protected area for purpose of obtaining info in in aerial surveillance ??? (maybe dicta factors from Riley here)





Kyllo v. United States
Facts: Government agent came to suspect that marijuana was being grown in the home of Kyllo. Indoor-grown weed usually requires the use of high-intensity lamps, which shows up on infrared scanners but is not visible to the naked eye. The police did a thermal imaging scan which showed that the garage was relatively hot compared to the rest of the home and much warmer than neighboring homes in the triplex. The officer then used the results of the scan to get a warrant to search Kyllo’s house. Kyllo was indeed growing marijuana in there. 

· Kyllo argues that the probable cause for the search warrant was based on an unlawful search. 

Issue: Does thermal-imaging aimed a private home from a public street to detect relative amounts of heat within the home constitute a “Search” within the meaning of the fourth amendment? 

Rule: Obtaining information by sense-enhancing technology that could not otherwise have been obtained without physical intrusion into a constitutionally protected area constitutes a search. 

· Other rule? It is a search if the government uses a device that is not in general public use to explore details of the home that would previously have been unknowable without physical intrusion and is presumptively unreasonable without a warrant. 

Holding: This is a search, to hold otherwise would be to leave the homeowner to the mercy of advancing technologies. 

Reasoning: The home has the highest (reasonable) expectation of privacy within it. The technology reveals things that could have otherwise only been revealed otherwise by a physical search of the place. 

· Common devices, however, will NOT usually constitute a search 

· Other consideration: are the commonly available things used by the public in the same way as the police? Not a question answered by courts. 

· NOT commonly available enhancements WILL usually constitute a search. 

Dissent: Anything you expose to the outside world, even from within your home, is not protected. 





Knotts and Kiro
· Cases involved beepers, which allowed police to more easily physically follow a car, but was limited in range and required physical pursuit. 

· Beepers placed in drug drums and the suspect would load it up into the car. 

· Decisions don’t say how long they were followed, but the beepers only lasted so long and it was clear the trips were relatively short (hours at most). 

· Knotts: Police stopped tracking the signal when the drums stopped outside a cabin. 

· Rule: Held not a search because it’s not a search to monitor movements on a public road (public exposure doctrine). 

· Enhancements are fine and don’t make it a search (use of cameras, binoculars, beepers) because the enhancements just make the observations more reliable, but don’t let the police do things they wouldn’t ordinarily be able to do. 
· Kiro: police tracked the drum as it entered the house and move throughout different houses. 

· Rule: Held to be a search because the police monitored the drums within the home and that information could not have been obtained without the technology except by a physical intrusion into the home.   





United States v. Jones
Facts: A nightclub owner came under suspicion of trafficking drugs and came under investigation by the FBI and police. They employed a variety of surveillance techniques like surveillance of the nightclub, installation of a camera focused on the front door of the club, and a pen register and wiretap covering Jones’s cellular phone. They also put a GPS tracking device on the wife’s jeep while it was parked in a public lot, as authorized by a warrant that said they could within 10 days, but missed that window and put it on the day after the warrant expired and tracked the car over the course of 28 days.

· Different from Knotts and Kiro since there was no permission by any owners to place the device. Also the surveillance lasted longer (days vs hours). 

Procedural History: Lower court excluded the data while the vehicle was parked in the garage, but the other data was admissible because a “person traveling in an automobile on public thoroughfare has no reasonable expectation of privacy in his movements from one place to another.” 

Issue: Whether attaching a GPS tracking device to an individual’s vehicle and use of that device to track the individual’s movements constitutes a “search or seizure” within the meaning of the fourth amendment. 

Rule: If the government physically occupies private property for the purpose of obtaining information (trespass), it is a search. The Katz test is an ADDITION, and not a REPLACEMENT of the physical trespass test. 

· Does not overturn the open fields exception. 

· Monitoring WITHOUT installation is a search if done long-term (5 votes maybe) 

· Long term monitoring is determined by what police can be expected to do and what they are capable of doing. If police could not or would not be able to, then it’s a search. (Alito, Ginsburg, Breyer, Kagan). 

· Sotomoyor: Monitoring that creates a mosaic of life is a search (28 days of monitoring in Jones, but can still be a mosaic if shorter term). 

Holding: The attachment of the GPS to the car by the police and the resulting surveillance = a search. 

Sotomayor Concurrence: Doesn’t like how the majority relies on physical intrusion when modern day surveillance techniques do not need to do that. 

· Thinks it’s a search because mosaic theory (So also a search under Katz) 

· Comment on Third Party doctrine: 

· Wants to reconsider the premise that a person has no reasonable expectation in information revealed to third parties. 

· Third Party doctrine is “ill suited for the digital age.” 

Alito Concurrence: Thinks the surveillance is minor since it doesn’t interfere with the car’s operation and thinks the majority rule will vary depending on if the state uses community property (what?) 

· Is a search under Katz, but rejects the trespass test

· Goes through problems of Katz test but basically conclude that it’s the best we have. 

· Is a search because of the long-term nature of the search (days vs hours). 

· Court suggests that you consider the nature of the crime (more heinous crimes will warrant longer searches) 

· Also includes terrorist events 





Carpenter v. U.S (Don’t read Alito or Thomas) 
Facts: Cell Phones use “cell sites” (radio antennas) and every time they connect to one they generate a time stamped record known as a cell-site location information, which wireless carriers collect and store for their own business purposes. After one of Carpenter’s conspirators cooperated with police and named a few other conspirators, so the FBI pulled their cell phone records => records of calls to Carpenter. The judge then issued a subpoena under the Stored Records law (don’t worry about this) based on a reasonable suspicion standard (less than probable cause) for Carpenter’s records. FBI agents asked the carriers to provide cell phone records including these location stamps, which revealed Carpenter’s location every time he used his cell phone. This information placed Carpenter and his friends at each of the robbery locations => his arrest and conviction. 

Procedural History: District court denied motion to suppress, said it’s not a search. Sixth circuit affirmed, holding there was no reasonable expectation of privacy (third party rule). 

Issue: Is the FBI asking the phone company to turn over these time stamp records a search? 

Rule: Katz Rule, third party exception does not apply to cell site records. The fourth amendment’s goal is to secure “the privacies of life against arbitrary power” and “to place obstacles in the way of a too permeating police surveillance.” 

· Revised Rule: Third party doctrine according to this court: Stems from the notion that an individual has a REDUCED expectation of privacy over information KNOWINGLY shared with another. 

· Cell phones are a pervasive part of every-day life in modern society, and you have a reasonable expectation of privacy in your overall movements. 

· A warrant is required where the suspect has a legitimate privacy interest in records held by a third party. 

Holding: It is a search

· Exceeding 7 days of cell site information constitutes a search 

Reasoning: Analogizes to jones’ Concurrences and GPS, specifically Alito’s in regards to police recreating the past months of someone’s life via technology that they couldn’t have gotten otherwise without long term surveillance. The extent of the information revealed led the court to not extend Smith and Miller to these cell phone records. 

· Cell phone site records are even MORE intrusive than GPS since 

· you can reconstruct someone’s life going back years (retrospective rather than prospective) => mosaic created. 

· Phones are like part of someone’s body; they go everywhere with you 

· Refutes dissent assertion that cell sites aren’t that accurate by saying that they have to consider the development of technology and we don’t want to be back here again when the tech inevitably gets more accurate. 

· People have a reasonable expectation of privacy in the whole of their physical movements. 

· Entering the public sphere does not surrender your privacy rights

· These records give police information that would be otherwise unknowable without 

· Cell phone records are not “shared” in the conventional sense since there’s no way to NOT share your location with the phone company unless you disconnect from the network (defeating third party doctrine) 

· There’s no affirmative act in turning on your phone and revealing your location like there is in Smith (dialing a number). 

· Distinguishing other case where the government put “beepers” on a car and monitored its going from place to place since that was just “rudimentary surveillance technology.” 

Kennedy Dissent: There’s no logical reason the third-party doctrine shouldn’t apply here, the majority just thinks it’s icky. Majority misreads Miller and Smith; it’s not a “reduced” expectation of privacy, it’s an absolute rule. 

- Cell-site locations are imprecise since an individual cell site record covers a large geographic area (1 to 2 mile radius). 

- Carriers keep this data on their own, there’s no law requiring them to, which strengthens the third party doctrine argument 

- Also necessary to stop a crime spree (argument for warrant exception?)

- Reasons based on Miller, the third-party doctrine makes the this not a search. –

-Thinks that even if it was a “search,” it should have been remanded to the lower court to determine if it was reasonable. 

- Different from Jones since there WAS a subpoena here 

Gorsuch Dissent: Thinks we should do away with Smith and Miller and doesn’t like the third party doctrine or the Katz test since it’s unpredictable. Wants the test to be a trespass test.  

Thomas Dissent: Wants to eliminate the Katz test altogether and use a property-based trespass test. 

Alito Dissent: something something something Subpoenas 





Hypos
1) Security cameras 

a. Carpenter says their decision doesn’t affect security cameras, but would probably depend on the network of security cameras.

2) “Just tell me if there’s a match” 

3) Cell Phone Dumps 
- One time location (no mosaic) 

4) One time locations
- Probably not carpenter (no mosaic)

5) DNA from 23andme 

a. Depends on 23andme DNA holding policy (whether they hold it as a part of regular 

b. Carpenter analogy: DNA is literally you, the ultimate mosaic 

· Dog sniffs are not a search within the meaning of the Fourth Amendment 

U.S. v. Place
Facts: Based on a sniff, police got a warrant to search for contraband 

Issue: Does the sniff create probable cause? 

Rule: Underlying assumption: People do not have a reasonable expectation of privacy in maintaining secrecy of contraband since it’s not physically intrusive. 

Holding: Well-trained dog sniff is NOT a search under Katz since it ONLY reveals if there’s contraband, it doesn’t reveal anything else. 

Reasoning: It’s not invasive, it was just an air sniff; it didn’t interfere in the property itself. 

*NOT PHYSICALLY INTRUSIVE IS IMPORTANT

Illinois v. Caballes
Facts: Cabelles was stopped for speeding on a highway. The police then sent a second officer with a drug sniffing dog. While writing the ticket, the second police officer walked his dog around the vehicle and the dog alerted at the trunk => search of the trunk where the police found weed. Cabelles was convicted and sentenced to 12 years prison. 

Procedural History: Trial judge denied the motion to suppress the evidence based on an unlawful search 

Issue: Does the fourth amendment require a reasonable, articulable suspicion to justify using a drug detection dog to sniff a vehicle during a legitimate traffic stop? 

Rule: The use of a well-trained narcotics detection dog that “does not expose non-contraband items that otherwise would remain hidden from public view” during a lawful traffic stop generally does not implicate legitimate privacy interests. 

· A dog sniff also constitutes probable cause to search the trunk. 

Holding: Dog sniff wasn’t itself a search and resulting search did not violate the fourth amendment. 

Dissent (Souter): Doesn’t like the court’s reasoning that dogs are infallible. 

Dissent (Ginsburg): This was a traffic stop that should not have transformed into a drug search; it only happened because the second officer, unprompted, brought the drug sniffing dog. 





Rodriguez 

Issue: Dog alerted to the trunk

· Searched the trunk without W—OK under AE (automobile exception) 

· Found MJ

· Sentenced to 12 years in prison. 

Q: Was PC for the search of the trunk based on an illegal search? 

I.E, was the dog sniff a search, and if so, was it reasonable? 




Florida V. Jardines (Read this) 

Facts: Officer was staking out someone’s house because he got an anonymous tip that Jardines was growing weed in the house. Nobody was coming or going from the house, so he called a dog in to sniff around the curtilage (front porch of the house). Frankie the dog was trained to stop to sit down if he smelled weed, which he did, and they went back and got a warrant. 

Issue: Is the dog sniff a search? 

Procedural History: Florida supreme court said it WAS a search because the police brought lots of cars in and was physically intrusive. 

Rule: Information obtained via unlicensed physical intrusion into a constitutionally protected area => search 

Holding: It is a search 

Reasoning: Scalia relied on Jones: Unlicensed physical intrusion into a constitutionally protected area (curtilage of the home) 

· Unlicensed physical intrusion implies that there is a license to do certain things like approach the door without permission and knock and talk since that’s something the public would do 

· There is no customary invitation to have a drug sniffing dog sniff your door=> unlicensed intrusion 

Teacher Note: Is there a difference between trespass and unlicensed physical intrusion? 

· Trespass sounds more legalese than physical intrusion, which sounds more like a fact-based question. 

Concurrence: This is a search under the Katz test since you have a reasonable expectation of privacy in your curtilage. It is also a search under Kylo since it’s a method not commonly available to or employed by the public (trained drug sniffing dog) to explore details of the home not otherwise obtainable. 

Teacher Note: Not really like Kylo because in Kylo they could detect “the lady’s sauna,” in this case, the dog was only going to pick up contraband. 
Dissent: Everyone has a dog, dogs can sniff, they’ve been around for a while. What are we doing? 
*Note: Probable cause gets you in the CAR without a warrant, it does NOT get you in the HOUSE. For that you need a warrant or warrant exception. 

*Note: We look at social norms, which have led regular trespass signs to not stop knocks and talks from happening since the public ignores them. What about a more specific sign? 

*Note: What about a dog sniff of a person? 

- No trespass if they sniff from a distance 

-If they sniff the crotch, there would probably be an unlicensed physical intrusion. 





Dog Sniff in an apartment building hypo
1) Is it a search? 

a. Trespass? 

i. Unlicensed physical intrusion into a constitutionally protected area? 

1. Is the apartment hallway curtilage? 

a. Dunn Factors: 

i. Close to the house 

ii. Not included in a fenced in yard 

iii. Usage? Common area 

2. If curtilage: 

a. Was the intrusion licensed? 

i. Was the building locked? If not, then probably no licensed intrusion 

b. Reasonable expectation of privacy? 

i. See above for curtilage discussion 

ii. Are the police using a device not available to the general public to discover things about the apartment that would be otherwise unknowable except by searching it? 

1. Like Kylo 

2. Counter: Not like Kylo since drug sniffing dogs will ONLY be able to sense drugs and not other things 

The Summary (Searches)

1) What is a Search and seizure, and if there is one, is it reasonable? 

Basic Rule: A search occurs under the fourth amendment if the Katz reasonable expectation of privacy OR Jones’s physical unlicensed intrusion into a constitutionally protected area for the purpose of obtaining information tests are satisfied 

Trespass Test: If the police physically invade / trespass onto a constitutionally protected area for the purpose of obtaining information => a search. 

· It IS a trespass (search) to install a GPS device without the owner’s consent and monitor it (Jones) 

· It is NOT a trespass to pre-install a GPS or install with consent of the owner (May still be a search under the Katz test) 

· It is a Trespass (and therefore a search) for Police Officer to go onto the front porch or curtilage with a drug sniffing dog with the intent to gain information about the inside of the house or curtilage (Jardines). 

· If it is NOT a trespass to make a licensed intrusion on the property, presumably even with the purpose of gaining information (i.e., to undertake a knock and talk, from Scalia Jardines reasoning). 

What to do on the exam 

1) “Is it a search?” even an issue? 

2) Know and state the Rule (it is a search if police physically intrude on a constitutionally protected area) 

a. Open Fields exception

3) Apply the rule if exactly on point (i.e. an issue the court resolved) 

4) Apply the rule if clearly analogous to an issue court decided 

a. Compare and distinguish previous cases 

5) If NOT clearly analogous: 

a. If clearly NO trespass (no physical intrusion), State the rule – almost certainly not here if no physical intrusion
or 

b. Not sure if analogous or not => state the rule and WHY you’re not sure and would need to see if it qualifies as physical intrusion or trespass. 

i. Ex: If an aerial surveillance device knocks some tiles off a roof while in the air (wind force): Not really analogous to any case, so would need to say “it might be trespass, we’d need to research.” 

ii. Ex: Police preinstall a GPS onto a car for safety purposes, and could at a distance turn on the GPS in the car. 

1. Will turn on whether this is viewed as a trespass under the law and if a physical intrusion is required or if this counts as a physical intrusion. 

iii. Ex: Licensed Intrusion => is this a social norm? if yes, then licensed, if no, then not. 

Katz Test Review (Reasonable Expectation of Privacy) 

1) Did the person exhibit a SUBJECTIVE expectation of privacy? 

a. Did the person try to preserve information as private, did they take steps to preserve it as private vs knowingly exposing it to the public? 

b. What did the person KNOW / expect about privacy? (Ex: Smith where the stalker had no subjective expectation of privacy because everyone knows their phone number goes to a third party when they dial a number). 

2) Objective Expectation of Privacy: Is that expectation one society regards as reasonable? 

a. This is the test that really matters 

i. Public exposure doctrine: What a person knowingly exposes to the public is Not a search (Ex: Police walking on the sidewalk or aerial surveillance of your backyard) 

1. Two sub-points about the PED

a. True even if only theoretically possible for the public to observe (ex: The garbage case reasoning was how scavengers COULD go through your garbage, not that they actually did) 

b. True even if exposure to the public is not voluntary (have no real choice). Ex: You have to have a license plate on your car, and there’s no reasonable expectation of privacy of that license plate while you’re driving 

2. Arguments against the public exposure doctrine: 

a. Exposure, while theoretically possible, is so rare that a person should still be deemed to have a REP 

i. Ex: Dissent in Greenwood and also a majority of votes in Riley (concurrence and dissent) talking about the rarity of the public being in a certain place. 

ii. Ex: Alito argument in the Jones case (Even if the police could theoretically follow you 24 hours a day for a month, realistically, they couldn’t or wouldn’t do it for not extreme crimes) 

b. Exposure to public is QUALITATIVELY different type of exposure to the police (public observes differently than PO) 

i. Argument rejected in Greenwood (garbage case) 

c. Mosaic Theory (works better if a lot of personal information was accumulated that reveal much more than the sum of life’s parts) 

d. Long term government surveillance with technology is different than old public exposure and may be a search (Mainly in Carpenter) 

i. Ex: Cell Site data is extremely cheap and easy to compile and reconstruct someone’s life that way, which could become pervasive. 

ii. Third Party Doctrine 

1. Old Rule: No EP in information disclosed or conveyed to a third party (Smith and Greenwood) 

2. New Rule: There is a REDUCED expectation of privacy in information disclosed to a third party (Carpenter) 

3. Factors to determine reasonable expectation of privacy: 

a. Nature of the information (more intimate than smith (pen register) /Miller (bank records)?) 

i. More like Carpenter or more like Smith and Miller? 

b. Voluntary nature of relinquishing to third party 

i. Ex: In Carpenter, the information goes to the third party just by turning the phone on, in Smith, it’s a more voluntary giving of the information to the third party. 

c. Digital vs normal business records 

d. Does it promote pervasive police surveillance? 

i. I.e. how easy would it be to reconstruct someone’s life from doing this (easy mosaic theory)? 

4. Other arguments to use against the third party doctrine 

a. People aren’t aware information is collected or maintained by third party (mostly Subjective Expectation of Privacy argument) 

i. Ex: you are billed by the phone company for the phone numbers you dial, you’re not billed for every internet site you visit 

b. Information isn’t collected / maintained in the normal course of business 

i. Ex: In Smith, the phone numbers as well as pen registers are used by the phone company in its normal course of business. 

iii. Common, Generally available enhancements: Perceptions CAN be enhanced by generally available technology under the REP test 

1. Using Technology that is “common,” generally available (binoculars, ladders, cameras, flashlights, iphones) does NOT create a search if it wasn’t a search otherwise

a. For the trespass test, enhancements are also relevant because it effects the “license.” Ex: Police have license to walk up to your door and knock on it since the public does that. They don’t have a license to walk up to your door, and shine a light through your window / have a drug sniffing dog do its thing at your door since the public doesn’t do that. 

2. We don’t know what “generally available technology” really means: 

a. Number in public use? 

b. Used the same way by the police as the public? 

iv. Nature of the information 

1. Not a search if the activity is ONLY capable of detecting contraband, since you don’t have a right to privacy in contraband (ex: drug sniffing or bomb sniffing Dog Sniffs). 

a. Jardines concurrence seems to undercut this since the dog sniff was deemed to be a search in that case 

2. Non-intimate nature of information may matter. 

a. Ex: In Oliver with the “open fields exception,” the reasoning was that intimate things do not happen in open fields 

b. Ex: Smith (Pen Register case), the reasoning was that it’s simply phone numbers 

c. Problem with above arguments: Never actually been the basis of decisions, and you’re running up against the mosaic argument and the argument that everything in the home is intimate. 

v. Nature of intrusion may matter: 

1. Idea – Police activity may violate REP and be a search if “too intrusive.” 

a. Premise of Carpenter decision, preventing a pervasive state of surveillance. 

b. Directly seen in the dog sniffing cases (Place and Caballes): A dog sniff in the air around the luggage isn’t a search, but if a dog started scratching the luggage or jumped in the car, that would be a different story. 

2. May be subsumed under the “trespass test,” since that test directly relates to the nature of the intrusion (i.e how disruptive was it? Etc). 

Note: In order for it to be a search under the fourth amendment, it has to be a GOVERNMENT action; if a private citizen without government orders snoops around your house, it’s not a search. 

· If a government worker like a public-school teacher searches you, it is a search since it’s a state action as they constitute a state agent. 

What is a Seizure
· There are police interactions that do NOT result in seizures

· Ex: “consensual encounters.” 

· 4th amendment only comes into play when it turns into a “nonconsensual encounter.” 

· Consensual encounters can be completely unreasonable since they’re not governed by the fourth amendment 

· Investigative stop of a car constitutes a seizure 

· Probable Cause stops of a car can be due to a traffic violation 

· Arrests constitute a seizure as well 


1) Investigative detention: “Terry” stop of a person 

a. What makes it reasonable? 

i. Reasonable suspicion that criminal activity is afoot

ii. The stop lasts a “short time” 

b. What can you do during a terry stop? 

i. Ask questions 

ii. Ask for CONSENT to SEARCH 

iii. May be able to frisk IF there is reasonable suspicion person is “Armed and dangerous.” 

2) Car Stops: Investigative stop: Pull over car for investigative purposes 

a. What makes it reasonable? 

i. Reasonable suspicion that criminal activity is afoot 

ii. Lasts a short time 

b. What can you do during an investigative stop of a car? 

i. Ask questions 

ii. Ask for consent to search 

iii. May be able to frisk the car (If there is Reasonable Suspicion there are accessible weapons) 

iv. May be able to use a drug dog if it doesn’t lengthen the stop beyond what is reasonable. 

3) Car Stop: Probable Cause based on traffic violation: 

a. What makes it reasonable? 

i. Probable Cause 

ii. Treated like a Terry Stop – can last only as long as needed to complete the mission (I.E providing the ticket. If you then have a drug dog go around the back and you’ve given the ticket already, it will no longer be a reasonable length of time) 

b. What can you do during an investigative stop of a car? 

i. Ask questions 

ii. Ask for consent to search 

iii. May be able to frisk the car (if there is reasonable suspicion there are accessible weapons) 

iv. May be able to use a drug dog if it doesn’t lengthen the stop beyond the time it takes to complete the mission. 

4) Car stop: Probable cause based on criminal activity leading to an arrest 

a. What makes it reasonable? 

i. Probable cause 

ii. Party is arrested so there is no limit on length beyond reasonableness (ex: no more than 24 hours, have to give food, let them sleep, etc) 

b. What can you do after you arrest someone in a car? 

i. Ask questions (Miranda warnings needed) 

ii. Ask for consent to search (arrest may affect consent) 

iii. May be able to frisk the car (if there is reasonable suspicion of accessible weapons) 

iv. Can probably use a drug dog 

v. Can probably do a SILA search 

vi. Can probably do an inventory search (kind of like when you check into a hospital they inventory your belongings) 

vii. May be able to do an Automobile Exception search. 

5) Arrests: 

a. Formal Arrest: Told you are under arrest, etc 

b. De Facto Arrest: A stop may at some point turn into a de facto arrest (Ex: if it goes on too long)

c. What makes it reasonable? 

i. Probable Cause 

ii. Warrant 


1. Arrest Warrant (or exception like exigent circumstances) to arrest a person at their home 

2. Search Warrant (or exception) to arrest a person at someone else’s home 

iii. What can you do when you arrest someone? 

1. Question (may need Miranda warnings) 

2. SILA search (if custodial) 

3. Inventory Search 



United States v. Mendenhall (Line between consensual encounter and seizure) 
Facts: Respondent was brought to trial in the US District court of Michigan on a charge of possessing heroin with intent to distribute. She wanted to suppress the heroin evidence on the grounds that it had been acquired from her by an unconstitutional search. On February 10, 1976, respondent disembarked from an airplane in Detroit and was observed by two agents of the DEA who were there to detect unlawful narcotics trafficking in general. Her behavior seemed to be the same as people unlawfully carrying narcotics, so the agents approached her and identified themselves as federal agents, and asked to see her ID and ticket. The ID name and airplane ticket name didn’t match. The agent then identified himself as a DEA agent and respondent became extremely nervous, and he asked to speak to her in the airport DEA office. She accompanied the officers (though did not verbally agree too). While in the office, the officers asked if she would allow a search of her person and handbag and told her THAT SHE HAD THE RIGHT TO DECLINE THE SEARCH. She instead responded “go ahead,” so they searched her and found the receipt of another airline ticket with a fake name. A female officer then took her into a private room and confirmed with respondent that she had agreed to be searched, disrobed, and handed the police woman heroin. 

Issue: Was the initial stopping a search or seizure? And did respondent’s consent justify the next search? 

Procedural History: Lower court said she was seized when they took the ID, but it was reasonable because of the drug courier profile. Court of Appeals said she was seized when she was taken to the other room since a reasonable person wouldn’t have felt free to leave, and that it had turned into a de facto arrest by the time they searched for drugs.  

Rule: A person is “seized” only when, by means of physical force or show of authority, his freedom of movement is restrained and a reasonable (innocent) person would have believed that he was not free to leave (And submits or is restrained, added by later cases). 

Holding: No fourth amendment violation.

2 votes: Here, there was no seizure because at every point the officers basically told respondent that she didn’t have to go with them or consent to a search, and she consented to all of it. 

3 Votes: Seized, but reasonable because of the reasonable suspicion. 

Factors for reasonableness: What would an objective reasonable INNOCENT person do? 

1) What was said (telling her that she’s free to leave or not, which is determinative if told she CAN’T leave) 

2) Coercive factors 

a. Number of officers (more is more intimidating) and how they’re located (are they surrounding you? Did they call for backup?) 

b. Show of force (If weapons drawn it’s a seizure) 

c. Tone of voice (threats) 

d. Physical blocking / grabbing 

e. Handcuffing (this is dispositive) 

3) Location / movement to a new place

4) Taking ID/ticket (What they did in Mendenhall)  

Dissent: Consent cannot be presumed from a simple showing of acquiescence to authority. The court focused on that aspect when they should have focused on whether the initial stopping was reasonable in the first place i.e. “reasonable suspicion,” and none of the aspects of s. Mendenhall’s conduct, either alone or in combination, were sufficient to provide reasonable suspicion that she was engaged in criminal activity. 

*Note: Determination of WHEN someone is seized matters a great deal since “reasonable suspicion” has to be met prior to the seizure to justify it. 




Mendenhall Worksheet (Defendant arguments to suppress evidence)
1) Evidence is the fruit if an illegal search 

a. Search? Yes

b. Unreasonable? No warrant, CONSENT?

2) Evidence is the fruit of an illegal Seizure 

a. Seizure? (Was M seized before evidence discovered?) 

b. Unreasonable? (was M seized without RS/PC)

3) Evidence fruit of an illegal de facto Arrest 

a. De Facto Arrest?

b. Unreasonable? (No PC – W wasn’t necessary) 

Alternative phrasing of argument: PO exceed Permissible scope of a valid stop (stop started out valid, went on too long, for which you need probable cause) 


Factors that Transform something from a Terry Stop (detention) to a De Facto Arrest
1. Time – Terry stop must last no longer than necessary to confirm or dispel suspicion 

a. Once you get beyond 20 minutes you start to have an argument for de facto arrest, but not a hard and fast rule. 

2. Coerciveness of stop: Handcuffs, gun drawn, especially if NOT NECESSARY in circumstances 

a. Guns and handcuffs are NOT invalid during a stop. However, they are a factor in transforming it into a de facto arrest: 

i. Is the use of handcuffs or a gun necessary for officer safety or the safety of others during the course of the stop? If yes, then still a Terry Stop. If no, then probably a de facto arrest. 

3. Movement 

a. Depends on how far you move the person (Ex: If you take them back to the station, it’s probably a de facto arrest) 

Seizure of Property
· Occurs when there is a meaningful interference with a person’s possessory interest in the property (Ex: When the police take your computer, or take your luggage for a dog sniff) OR alter your property (Ex: they break your lock to get into your luggage and then replace it with a different lock). 

· De minimis deprivation is not a seizure (Before you come to collect your luggage, they subject your luggage to a dog sniff). 

· Dog sniffs are not a search within the meaning of the Fourth Amendment 

U.S. v. Place
Facts: Based on a sniff, police got a warrant to search for contraband 

Issue: Does the sniff create probable cause? 

Rule: Underlying assumption: People do not have a reasonable expectation of privacy in maintaining secrecy of contraband since it’s not physically intrusive. 

Holding: Well-trained dog sniff is NOT a search under Katz since it ONLY reveals if there’s contraband, it doesn’t reveal anything else. 

Reasoning: It’s not invasive, it was just an air sniff; it didn’t interfere in the property itself. 

*NOT PHYSICALLY INTRUSIVE IS IMPORTANT

Illinois v. Caballes
Facts: Cabelles was stopped for speeding on a highway. The police then sent a second officer with a drug sniffing dog. While writing the ticket, the second police officer walked his dog around the vehicle and the dog alerted at the trunk => search of the trunk where the police found weed. Cabelles was convicted and sentenced to 12 years prison. 

Procedural History: Trial judge denied the motion to suppress the evidence based on an unlawful search 

Issue: Does the fourth amendment require a reasonable, articulable suspicion to justify using a drug detection dog to sniff a vehicle during a legitimate traffic stop? 

Rule: The use of a well-trained narcotics detection dog that “does not expose non-contraband items that otherwise would remain hidden from public view” during a lawful traffic stop generally does not implicate legitimate privacy interests. 

· A dog sniff also constitutes probable cause to search the trunk. 

Holding: Dog sniff wasn’t itself a search and resulting search did not violate the fourth amendment. 

Dissent (Souter): Doesn’t like the court’s reasoning that dogs are infallible. 

Dissent (Ginsburg): This was a traffic stop that should not have transformed into a drug search; it only happened because the second officer, unprompted, brought the drug sniffing dog. 





Rodriguez 

Issue: Dog alerted to the trunk

· Searched the trunk without W—OK under AE (automobile exception) 

· Found MJ

· Sentenced to 12 years in prison. 

Q: Was PC for the search of the trunk based on an illegal search? 

I.E, was the dog sniff a search, and if so, was it reasonable? 




Florida V. Jardines (Read this) 

Facts: Officer was staking out someone’s house because he got an anonymous tip that Jardines was growing weed in the house. Nobody was coming or going from the house, so he called a dog in to sniff around the curtilage (front porch of the house). Frankie the dog was trained to stop to sit down if he smelled weed, which he did, and they went back and got a warrant. 

Issue: Is the dog sniff a search? 

Procedural History: Florida supreme court said it WAS a search because the police brought lots of cars in and was physically intrusive. 

Rule: Information obtained via unlicensed physical intrusion into a constitutionally protected area => search 

Holding: It is a search 

Reasoning: Scalia relied on Jones: Unlicensed physical intrusion into a constitutionally protected area (curtilage of the home) 

· Unlicensed physical intrusion implies that there is a license to do certain things like approach the door without permission and knock and talk since that’s something the public would do 

· There is no customary invitation to have a drug sniffing dog sniff your door=> unlicensed intrusion 

Teacher Note: Is there a difference between trespass and unlicensed physical intrusion? 

· Trespass sounds more legalese than physical intrusion, which sounds more like a fact-based question. 

Concurrence: This is a search under the Katz test since you have a reasonable expectation of privacy in your curtilage. It is also a search under Kylo since it’s a method not commonly available to or employed by the public (trained drug sniffing dog) to explore details of the home not otherwise obtainable. 

Teacher Note: Not really like Kylo because in Kylo they could detect “the lady’s sauna,” in this case, the dog was only going to pick up contraband. 
Dissent: Everyone has a dog, dogs can sniff, they’ve been around for a while. What are we doing? 
*Note: Probable cause gets you in the CAR without a warrant, it does NOT get you in the HOUSE. For that you need a warrant or warrant exception. 

*Note: We look at social norms, which have led regular trespass signs to not stop knocks and talks from happening since the public ignores them. What about a more specific sign? 

*Note: What about a dog sniff of a person? 

- No trespass if they sniff from a distance 

-If they sniff the crotch, there would probably be an unlicensed physical intrusion. 

*****Hypo: What about a dog sniff outside an apartment building? 




FOR THURSDAY 

Look at the “what is a search problem 2”

Read page 373-380





Dog Sniff in an apartment building hypo
2) Is it a search? 

a. Trespass? 

i. Unlicensed physical intrusion into a constitutionally protected area? 

1. Is the apartment hallway curtilage? 

a. Dunn Factors: 

i. Close to the house 

ii. Not included in a fenced in yard 

iii. Usage? Common area 

2. If curtilage: 

a. Was the intrusion licensed? 

i. Was the building locked? If not, then probably no licensed intrusion 

b. Reasonable expectation of privacy? 

i. See above for curtilage discussion 

ii. Are the police using a device not available to the general public to discover things about the apartment that would be otherwise unknowable except by searching it? 

1. Like Kylo 

2. Counter: Not like Kylo since drug sniffing dogs will ONLY be able to sense drugs and not other things 

The Summary (Searches)

2) What is a Search and seizure, and if there is one, is it reasonable? 

Basic Rule: A search occurs under the fourth amendment if the Katz reasonable expectation of privacy OR Jones’s physical unlicensed intrusion into a constitutionally protected area for the purpose of obtaining information tests are satisfied 

Trespass Test: If the police physically invade / trespass onto a constitutionally protected area for the purpose of obtaining information => a search. 

· It IS a trespass (search) to install a GPS device without the owner’s consent and monitor it (Jones) 

· It is NOT a trespass to pre-install a GPS or install with consent of the owner (May still be a search under the Katz test) 

· It is a Trespass (and therefore a search) for Police Officer to go onto the front porch or curtilage with a drug sniffing dog with the intent to gain information about the inside of the house or curtilage (Jardines). 

· If it is NOT a trespass to make a licensed intrusion on the property, presumably even with the purpose of gaining information (i.e., to undertake a knock and talk, from Scalia Jardines reasoning). 

What to do on the exam 

6) “Is it a search?” even an issue? 

7) Know and state the Rule (it is a search if police physically intrude on a constitutionally protected area) 

a. Open Fields exception

8) Apply the rule if exactly on point (i.e. an issue the court resolved) 

9) Apply the rule if clearly analogous to an issue court decided 

a. Compare and distinguish previous cases 

10) If NOT clearly analogous: 

a. If clearly NO trespass (no physical intrusion), State the rule – almost certainly not here if no physical intrusion
or 

b. Not sure if analogous or not => state the rule and WHY you’re not sure and would need to see if it qualifies as physical intrusion or trespass. 

i. Ex: If an aerial surveillance device knocks some tiles off a roof while in the air (wind force): Not really analogous to any case, so would need to say “it might be trespass, we’d need to research.” 

ii. Ex: Police preinstall a GPS onto a car for safety purposes, and could at a distance turn on the GPS in the car. 

1. Will turn on whether this is viewed as a trespass under the law and if a physical intrusion is required or if this counts as a physical intrusion. 

iii. Ex: Licensed Intrusion => is this a social norm? if yes, then licensed, if no, then not. 

Katz Test Review (Reasonable Expectation of Privacy) 

3) Did the person exhibit a SUBJECTIVE expectation of privacy? 

a. Did the person try to preserve information as private, did they take steps to preserve it as private vs knowingly exposing it to the public? 

b. What did the person KNOW / expect about privacy? (Ex: Smith where the stalker had no subjective expectation of privacy because everyone knows their phone number goes to a third party when they dial a number). 

4) Objective Expectation of Privacy: Is that expectation one society regards as reasonable? 

a. This is the test that really matters 

i. Public exposure doctrine: What a person knowingly exposes to the public is Not a search (Ex: Police walking on the sidewalk or aerial surveillance of your backyard) 

1. Two sub-points about the PED

a. True even if only theoretically possible for the public to observe (ex: The garbage case reasoning was how scavengers COULD go through your garbage, not that they actually did) 

b. True even if exposure to the public is not voluntary (have no real choice). Ex: You have to have a license plate on your car, and there’s no reasonable expectation of privacy of that license plate while you’re driving 

2. Arguments against the public exposure doctrine: 

a. Exposure, while theoretically possible, is so rare that a person should still be deemed to have a REP 

i. Ex: Dissent in Greenwood and also a majority of votes in Riley (concurrence and dissent) talking about the rarity of the public being in a certain place. 

ii. Ex: Alito argument in the Jones case (Even if the police could theoretically follow you 24 hours a day for a month, realistically, they couldn’t or wouldn’t do it for not extreme crimes) 

b. Exposure to public is QUALITATIVELY different type of exposure to the police (public observes differently than PO) 

i. Argument rejected in Greenwood (garbage case) 

c. Mosaic Theory (works better if a lot of personal information was accumulated that reveal much more than the sum of life’s parts) 

d. Long term government surveillance with technology is different than old public exposure and may be a search (Mainly in Carpenter) 

i. Ex: Cell Site data is extremely cheap and easy to compile and reconstruct someone’s life that way, which could become pervasive. 

ii. Third Party Doctrine 

1. Old Rule: No EP in information disclosed or conveyed to a third party (Smith and Greenwood) 

2. New Rule: There is a REDUCED expectation of privacy in information disclosed to a third party (Carpenter) 

3. Factors to determine reasonable expectation of privacy: 

a. Nature of the information (more intimate than smith (pen register) /Miller (bank records)?) 

i. More like Carpenter or more like Smith and Miller? 

b. Voluntary nature of relinquishing to third party 

i. Ex: In Carpenter, the information goes to the third party just by turning the phone on, in Smith, it’s a more voluntary giving of the information to the third party. 

c. Digital vs normal business records 

d. Does it promote pervasive police surveillance? 

i. I.e. how easy would it be to reconstruct someone’s life from doing this (easy mosaic theory)? 

4. Other arguments to use against the third party doctrine 

a. People aren’t aware information is collected or maintained by third party (mostly Subjective Expectation of Privacy argument) 

i. Ex: you are billed by the phone company for the phone numbers you dial, you’re not billed for every internet site you visit 

b. Information isn’t collected / maintained in the normal course of business 

i. Ex: In Smith, the phone numbers as well as pen registers are used by the phone company in its normal course of business. 

iii. Common, Generally available enhancements: Perceptions CAN be enhanced by generally available technology under the REP test 

1. Using Technology that is “common,” generally available (binoculars, ladders, cameras, flashlights, iphones) does NOT create a search if it wasn’t a search otherwise

a. For the trespass test, enhancements are also relevant because it effects the “license.” Ex: Police have license to walk up to your door and knock on it since the public does that. They don’t have a license to walk up to your door, and shine a light through your window / have a drug sniffing dog do its thing at your door since the public doesn’t do that. 

2. We don’t know what “generally available technology” really means: 

a. Number in public use? 

b. Used the same way by the police as the public? 

iv. Nature of the information 

1. Not a search if the activity is ONLY capable of detecting contraband, since you don’t have a right to privacy in contraband (ex: drug sniffing or bomb sniffing Dog Sniffs). 

a. Jardines concurrence seems to undercut this since the dog sniff was deemed to be a search in that case 

2. Non-intimate nature of information may matter. 

a. Ex: In Oliver with the “open fields exception,” the reasoning was that intimate things do not happen in open fields 

b. Ex: Smith (Pen Register case), the reasoning was that it’s simply phone numbers 

c. Problem with above arguments: Never actually been the basis of decisions, and you’re running up against the mosaic argument and the argument that everything in the home is intimate. 

v. Nature of intrusion may matter: 

1. Idea – Police activity may violate REP and be a search if “too intrusive.” 

a. Premise of Carpenter decision, preventing a pervasive state of surveillance. 

b. Directly seen in the dog sniffing cases (Place and Caballes): A dog sniff in the air around the luggage isn’t a search, but if a dog started scratching the luggage or jumped in the car, that would be a different story. 

2. May be subsumed under the “trespass test,” since that test directly relates to the nature of the intrusion (i.e how disruptive was it? Etc). 

Note: In order for it to be a search under the fourth amendment, it has to be a GOVERNMENT action; if a private citizen without government orders snoops around your house, it’s not a search. 

· If a government worker like a public-school teacher searches you, it is a search since it’s a state action as they constitute a state agent. 

What is a Seizure
· There are police interactions that do NOT result in seizures

· Ex: “consensual encounters.” 

· 4th amendment only comes into play when it turns into a “nonconsensual encounter.” 

· Consensual encounters can be completely unreasonable since they’re not governed by the fourth amendment 

· Investigative stop of a car constitutes a seizure 

· Probable Cause stops of a car can be due to a traffic violation 

· Arrests constitute a seizure as well 


6) Investigative detention: “Terry” stop of a person 

a. What makes it reasonable? 

i. Reasonable suspicion that criminal activity is afoot

ii. The stop lasts a “short time” 

b. What can you do during a terry stop? 

i. Ask questions 

ii. Ask for CONSENT to SEARCH 

iii. May be able to frisk IF there is reasonable suspicion person is “Armed and dangerous.” 

7) Car Stops: Investigative stop: Pull over car for investigative purposes 

a. What makes it reasonable? 

i. Reasonable suspicion that criminal activity is afoot 

ii. Lasts a short time 

b. What can you do during an investigative stop of a car? 

i. Ask questions 

ii. Ask for consent to search 

iii. May be able to frisk the car (If there is Reasonable Suspicion there are accessible weapons) 

iv. May be able to use a drug dog if it doesn’t lengthen the stop beyond what is reasonable. 

8) Car Stop: Probable Cause based on traffic violation: 

a. What makes it reasonable? 

i. Probable Cause 

ii. Treated like a Terry Stop – can last only as long as needed to complete the mission (I.E providing the ticket. If you then have a drug dog go around the back and you’ve given the ticket already, it will no longer be a reasonable length of time) 

b. What can you do during an investigative stop of a car? 

i. Ask questions 

ii. Ask for consent to search 

iii. May be able to frisk the car (if there is reasonable suspicion there are accessible weapons) 

iv. May be able to use a drug dog if it doesn’t lengthen the stop beyond the time it takes to complete the mission. 

9) Car stop: Probable cause based on criminal activity leading to an arrest 

a. What makes it reasonable? 

i. Probable cause 

ii. Party is arrested so there is no limit on length beyond reasonableness (ex: no more than 24 hours, have to give food, let them sleep, etc) 

b. What can you do after you arrest someone in a car? 

i. Ask questions (Miranda warnings needed) 

ii. Ask for consent to search (arrest may affect consent) 

iii. May be able to frisk the car (if there is reasonable suspicion of accessible weapons) 

iv. Can probably use a drug dog 

v. Can probably do a SILA search 

vi. Can probably do an inventory search (kind of like when you check into a hospital they inventory your belongings) 

vii. May be able to do an Automobile Exception search. 

10) Arrests: 

a. Formal Arrest: Told you are under arrest, etc 

b. De Facto Arrest: A stop may at some point turn into a de facto arrest (Ex: if it goes on too long)

c. What makes it reasonable? 

i. Probable Cause 

ii. Warrant 


1. Arrest Warrant (or exception like exigent circumstances) to arrest a person at their home 

2. Search Warrant (or exception) to arrest a person at someone else’s home 

iii. What can you do when you arrest someone? 

1. Question (may need Miranda warnings) 

2. SILA search (if custodial) 

3. Inventory Search 



United States v. Mendenhall (Line between consensual encounter and seizure) 
Facts: Respondent was brought to trial in the US District court of Michigan on a charge of possessing heroin with intent to distribute. She wanted to suppress the heroin evidence on the grounds that it had been acquired from her by an unconstitutional search. On February 10, 1976, respondent disembarked from an airplane in Detroit and was observed by two agents of the DEA who were there to detect unlawful narcotics trafficking in general. Her behavior seemed to be the same as people unlawfully carrying narcotics, so the agents approached her and identified themselves as federal agents, and asked to see her ID and ticket. The ID name and airplane ticket name didn’t match. The agent then identified himself as a DEA agent and respondent became extremely nervous, and he asked to speak to her in the airport DEA office. She accompanied the officers (though did not verbally agree too). While in the office, the officers asked if she would allow a search of her person and handbag and told her THAT SHE HAD THE RIGHT TO DECLINE THE SEARCH. She instead responded “go ahead,” so they searched her and found the receipt of another airline ticket with a fake name. A female officer then took her into a private room and confirmed with respondent that she had agreed to be searched, disrobed, and handed the police woman heroin. 

Issue: Was the initial stopping a search or seizure? And did respondent’s consent justify the next search? 

Procedural History: Lower court said she was seized when they took the ID, but it was reasonable because of the drug courier profile. Court of Appeals said she was seized when she was taken to the other room since a reasonable person wouldn’t have felt free to leave, and that it had turned into a de facto arrest by the time they searched for drugs.  

Rule: A person is “seized” only when, by means of physical force or show of authority, his freedom of movement is restrained and a reasonable (innocent) person would have believed that he was not free to leave (And submits or is restrained, added by later cases). 

Holding: No fourth amendment violation.

2 votes: Here, there was no seizure because at every point the officers basically told respondent that she didn’t have to go with them or consent to a search, and she consented to all of it. 

3 Votes: Seized, but reasonable because of the reasonable suspicion. 

Factors for reasonableness: What would an objective reasonable INNOCENT person do? 

5) What was said (telling her that she’s free to leave or not, which is determinative if told she CAN’T leave) 

6) Coercive factors 

a. Number of officers (more is more intimidating) and how they’re located (are they surrounding you? Did they call for backup?) 

b. Show of force (If weapons drawn it’s a seizure) 

c. Tone of voice (threats) 

d. Physical blocking / grabbing 

e. Handcuffing (this is dispositive) 

7) Location / movement to a new place

8) Taking ID/ticket (What they did in Mendenhall)  

Dissent: Consent cannot be presumed from a simple showing of acquiescence to authority. The court focused on that aspect when they should have focused on whether the initial stopping was reasonable in the first place i.e. “reasonable suspicion,” and none of the aspects of s. Mendenhall’s conduct, either alone or in combination, were sufficient to provide reasonable suspicion that she was engaged in criminal activity. 

*Note: Determination of WHEN someone is seized matters a great deal since “reasonable suspicion” has to be met prior to the seizure to justify it. 




Mendenhall Worksheet (Defendant arguments to suppress evidence)
4) Evidence is the fruit if an illegal search 

a. Search? Yes

b. Unreasonable? No warrant, CONSENT?

5) Evidence is the fruit of an illegal Seizure 

a. Seizure? (Was M seized before evidence discovered?) 

b. Unreasonable? (was M seized without RS/PC)

6) Evidence fruit of an illegal de facto Arrest 

a. De Facto Arrest?

b. Unreasonable? (No PC – W wasn’t necessary) 

Alternative phrasing of argument: PO exceed Permissible scope of a valid stop (stop started out valid, went on too long, for which you need probable cause) 


Factors that Transform something from a Terry Stop (detention) to a De Facto Arrest
1. Time – Terry stop must last no longer than necessary to confirm or dispel suspicion 

a. Once you get beyond 20 minutes you start to have an argument for de facto arrest, but not a hard and fast rule. 

2. Coerciveness of stop: Handcuffs, gun drawn, especially if NOT NECESSARY in circumstances 

a. Guns and handcuffs are NOT invalid during a stop. However, they are a factor in transforming it into a de facto arrest: 

i. Is the use of handcuffs or a gun necessary for officer safety or the safety of others during the course of the stop? If yes, then still a Terry Stop. If no, then probably a de facto arrest. 

3. Movement 

a. Depends on how far you move the person (Ex: If you take them back to the station, it’s probably a de facto arrest) 

Seizure of Property
· Occurs when there is a meaningful interference with a person’s possessory interest in the property (Ex: When the police take your computer, or take your luggage for a dog sniff) OR alter your property (Ex: they break your lock to get into your luggage and then replace it with a different lock). 

· De minimis deprivation is not a seizure (Before you come to collect your luggage, they subject your luggage to a dog sniff). 

· Probable cause required in most situations, but “reasonable suspicion” standard for school searches of students. 

*A reasonable search and seizure is one done pursuant to a warrant subject to a few narrow exceptions 




Valid Warrant
1) Issued by a magistrate who is brought an affidavit that justifies why the magistrate should grant the search warrant. 

2) Affidavit must demonstrate: 

a. Probable Cause 

i. Probable Cause Definition: Under the Totality of the Circumstances, is there a fair probability that evidence will be found in the place you want to search it / that the crime has been committed and that the person you want to arrest has committed that crime? 

ii. Only Standard mentioned in the constitution and is the only standard for a warrant. Cannot issue a warrant without probable cause (absolute rule). 

iii. Determines WHETHER police can search

iv. Determines WHEN a search can take place

v. Determines the end of a search (Ex: The search ends when the police find what they came there for) 

vi. Determines the scope of a search (where one can search) 

vii. Determines what police can seize with a warrant 

b. And valid execution of the warrant 

*Note: If they seize something not included in the warrant, they might have the right to seize it under the plain view doctrine. 




Probable Cause Based on anonymous tips
1) How credible is informant? 

a. How reliable is the information? 

b. Truth telling person?

2) How does informant know their information? (Witness or hear from somewhere) 

a. Casual rumor? 

b. Personal knowledge? 

Illinois v. Gates
Facts: Lance and Gates were indicted for violations of state drug laws after police officers, executing a search warrant, discovered weed in their car and home. The police department had received an anonymous handwritten note saying there were drugs in the house, as well as a detailed description of their drug dealings. They figured out where the couple was going and made arrangements for surveillance of the plane. On the way back (driving), the police searched the trunk and found 350 pounds of weed. This in turn led to the search of the house. Contents of the Letter: 

· Sue and Lance live in Bloomingdale Condo

· They make their living buying and selling drugs 

· Sue drives to Florida 

· On may 3, Sue is driving down 

· Lance flies down a few days after Sue

· Sue flies back

· Lance drives back

· Will have over 100k worth of drugs in the car 

· Know/deal with big time drug dealers 

Procedural History: Lower court and supreme court of Illinois granted the motion to suppress the evidence as the warrant was inadequate because the letter was unreliable from a reasonable person standpoint. 

Issue: Did the search of the car have the necessary probable cause?

Rule:  Consider the “Totality of the circumstances” to establish probable cause for whether the seizure is reasonable, rejects the lower court strict two-pronged test (Showing basis of knowledge and veracity in analyzing an anonymous tip). Deficiency in one prong can be made up by the other. 

· “Basis of knowledge” can be bolstered by having details of future events not easily predicted (Ex: The letter had a lot of details in it about the future drug dealings and how they would go down) 

Rule for Exam: Totality of circumstances using basis of knowledge and veracity, but not in a hyper technical sense (factors test rather than elements test): 

1) Basis of Knowledge? 

a. Explicitly? 

b. Implicitly? 

c. Sufficient detail of future events? 

2) Veracity? 

a. Reputation of informant? 

i. Ex: Have they given good tips before? 

b. Do they have a declaration against interests? 

i. Do they have something to lose by supplying the information? (Ex: The drug supplier being the informant means they’d lose a customer

Good Faith Exception: If the police get a warrant and search based on the warrant, the evidence will not be excluded if they relied on the warrant in good faith. 

Holding: The warrant was fine since the totality of the circumstance (the letter, the informant, following up with them) supported probable cause. 

Dissent: Doesn’t like how the majority got rid of the Aguilar Test, the test “secures the magistrate’s place as an independent arbiter of probable cause,” rather than relying entirely on the police. 




Whren v. united States
Facts: Plainclothes vice-squad officers were patrolling a “high drug area” of the city in an unmarked car. They passed a dark Pathfinder truck with temporary license plates and “youthful occupants” waiting at a stop sign, whose driver was looking down into the lap of the passenger to his right. The truck remained stopped at the sign for 20 seconds, which was longer than normal. This made the officer suspicious, so they made a U-turn to go check out the car, at which point the car took off at an unreasonable speed. When they caught the car, the police asked the driver to put the car in Park. When one officer came up to the driver’s window, he immediately observed to large plastic bags of what looked like crack. The driver and passenger were arrested and several types of drugs were retrieved from the vehicle. 

Issue: Whether the temporary detention of a motorist who the police have probable cause to believe has committed a civil traffic violation is inconsistent with the Fourth Amendment’s prohibition against unreasonable seizures without a reasonable desire to enforce traffic laws (E.g. does it matter if police officers wouldn’t normally pull someone over in similar circumstances, in this case vice detectives?) 

Rule: The decision to stop an automobile is reasonable where the police have probable cause to believe that a traffic violation has occurred (objective standard, doesn’t matter what they actually thought).  

· Probable cause to believe the law has been broken outbalances private interest in avoiding police contact 

Holding: The seizure was fine, so the evidence gets in. 




Rules for Execution under the 4th Amendment
1) General Rule: Police must knock and announce and wait a reasonable amount of time for someone to answer the door before entering a home to execute a warrant UNLESS – 

a. Reasonable Suspicion to believe threat of physical violence if they knock and announce

b. RS to believe evidence will be destroyed 

2) Police officer must wait a reasonable period of time after knocking and announcing 

3) *Exclusionary Rule (evidence suppression) does not apply to knocking and answering violations 

4) Police officers have the “automatic right” to detain or seize occupants of the premises when executing a search warrant 

a. Minimal intrusion on individual because of an existing search warrant vs police interest in detention 

i. Police interest in detention: 

1. Prevent flight in case evidence is found

2. Minimize risk to law enforcement (control over the situation) 

3. Facilitate orderly search (open locked containers, safes) (Not as strong as the other reasons) 

ii. Definition of “occupant” 

1. A person found on the premises during the premises of a search warrant (e.g. not a person a couple blocks away from the house) 

Exceptions to the warrant Requirement 

Search of the Home
Exigency 

Consent

SILA

Protective Sweep 

Search of Car
Automobile Exception 

Consent 

SILA

Terry Frisk

Inventory 

Special Needs

Border/Special Needs

Search of Person
Consent

Terry Frisk

Exigency 

SILA

Border/Special Needs Doctrine

Exceptions:  When can you Seize Without Warrants

Items Within a Home:

Plain View Doctrine

Consent 

Property Generally:

PC/Exigency

Car:

Terry Stop based on RS

Traffic Violation based on PC

Checkpoint/Special Needs Doctrine

Person:

Consent

Occupant of Home Incident to Executing a Search Warrant (Bailey)

Terry Stop based on RS

Traffic Violation based on PC

Checkpoint

Special Needs




Exigency
1) Hot Pursuit 

2) Destruction of Evidence 

3) Public Safety 

Scope and nature of the search is tied to the exigency
· What you can do depends on the exigency 

· Ex: In hot pursuit, the exigency ends when you capture the person. Maybe you can search for a weapon if you think they were armed, but you can’t search for additional evidence. 

· Once exigency is over, Police Officer must get a warrant (or use some other exception) in order to justify continued search/seizure 

*Note: You can’t use hot pursuit for a non-jailable offence like jay-walking





Brigham City v. Stuart
Facts: A fight happened in Brigham at 3 A.M. Four police officers responded to a call regarding a loud party at a house. They heard shouting and went down the drive way to investigate. They saw 2 kids drinking beers in the backyard. After they entered the backyard they saw, through a screen door and windows, a fight happening in the kitchen where four adults were trying to restrain a kid, at which point the kid broke free and punched on the adults in the face. The officers entered the house and announced themselves, and then the fight stopped. Defendant argument was that 

1) Pretext (PO real purpose was not public safety but evidence gathering) 

2) Minor offense does not justify entry – cannot make warrantless entry when no risk of serious injury. 

· Note: What allowed them to enter the backyard in the first place was also the sound of the fighting 

Procedural History: Trial court agreed that the warrantless entry violated the fourth amendment and suppressed all evidence after entry. 

Issue: Warrant exception? 

Rule: Police may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury.

· Minor injury will not justify entry, but ongoing violence will since that can escalate. 

*Note: This case NEVER said probable cause, it said “reasonable basis in belief” which sounds like reasonable suspicion. But use “probably probable cause” on exam. 

Holding: Officers heard thumping and crashing and saw a fight, they had an objectively reasonable basis for believing both the injured adult might need help and that the fight they saw wasn’t over. The manner of entry was also reasonable. 

Reasoning: Supreme court rejects the pretext argument like they did with the car stopping. Court accepted the “you can’t enter for a minor injury” argument. Still, you can enter if you reasonably thought the injury was more serious since ongoing violence is never really minor. 




Kentucky v. King
Facts: Police had a sting operation to buy crack from an apartment complex. An undercover cop watched the deal take place. After it did, he radioed the uniformed officers to move in on the suspect and to reach the apartment before the suspect did. Just as they entered the breezeway of the apartment, they heard the door shut and smelt burning marijuana. They saw two apartments, one on the left and one on the right, and didn’t know which one the suspect was in. They knocked on the door on the left (the wrong one, they were radioed the correct one but they didn’t hear because they had left their car already). They heard people moving on the inside and assumed drug evidence was being destroyed, so they kicked the door down. They saw weed and cocaine in plain view, and found crack in a subsequent search along with cash and drug paraphernalia. After a while they entered the apartment on the right and found the right guy. 

Procedural History: State supreme court suppressed evidence based on the “police created” exigency rule, meaning that the exigency exception does not exist if the police created the condition in the first place (like a sting operation). 
Issue: Does the “exigent circumstances” rule that allows entry to stop evidence destruction apply to police knocking on the door of a house which in turn prompts the occupant to destroy the evidence? 

Rule: When the police do not create the exigency by engaging or threatening to engage in conduct that violates the fourth amendment, warrantless entry to prevent the destruction of evidence is allowed (wat?)

· Objective test, subjective intent of the officers does not matter (i.e they can be acting in bad faith and create the exigency on purpose) 

Holding: The exigent circumstances rule justifies a warrantless search when the conduct of the police preceding the exigency is reasonable . . . Where, as here, the police did not create the exigency by engaging or threatening to engage in conduct that violates the Fourth Amendment, warrantless entry to prevent the destruction of evidence is reasonable and thus allowed. 

Dissent: Basically gives the police a mechanism to avoid the fourth amendment in drug cases by knocking on the door, saying they’re afraid of evidence being destroyed, and then breaking the door down. 

· The urgency must exist when the police come on the scene, not subsequent to their arrival prompted by their own conduct.  

Exigency (Cont) (All require probable cause) 

1. Hot Pursuit 

a. Time (once the pursuit is over, the ability to search further is over) 

b. Space 

i. If the search happens in the home, then you have to use a combination of the hot pursuit doctrine to enter AND plain view doctrine 

c. Nature of the offence 

2. Destruction of Evidence 

a. Can enter the home if you have probable cause to believe the evidence would be destroyed if you left to get a warrant

i. People in the house with motive to destroy the evidence? 

ii. Ability to destroy the evidence? 

1. Consider the nature of the evidence as well (drugs or a stolen grand piano? One is more easily destroyed)

iii. Value of the item (will they likely destroy it based on the off-chance police will go in there?) 

iv. Sounds of imminent destruction (like toilets flushing)  

3. Public Safety (Probable cause is probably the standard, but it has not yet been established) 

a. Life, health, or safety of someone is threatened if police leave to get a warrant. 

b. Can enter the home if they have an objectively reasonable belief that someone’s safety is threatened 

c. CANNOT enter based on minor injury 

limits on Exigency
1) Time

2) Space

a. Limited by the specific exigency  

3) Nature of the offence 

a. Police are “rarely justified” to enter a home without a warrant to prevent the destruction of evidence of a “purely minor offence”

b. Some things like meth labs are an “inherent public safety danger” and do not require a warrant to enter.

Can police create their own exigency?
·  So long as the police were acting lawfully, they ARE allowed to create their own exigency 

Telephonic Warrant Effect on Warrant Gathering
· Not clear yet 

· One case dealt with drunk driving: Are warrantless blood tests justified to prevent the destruction of evidence since the body metabolizes evidence every second? 

· Supreme Court said that the reasonableness must be based on all circumstances including the possibility of a telephonic warrant and rejected the “Destruction of evidence” argument. 

Plain View Doctrine
· It is a SEIZURE doctrine, NOT a SEARCH doctrine.

· Plain VIEW and plain SIGHT are two different things  

1) Accessibility: PO must be lawfully in place to see and access the evidence 

a. You can’t be violating the fourth amendment to see the evidence in the first place, if you do that you don’t benefit from this exception. 

2) Immediately incriminating: Evidence must be immediately incriminating (PC) without any additional search / seizure 

a. Have to have probable cause to believe it’s evidence or contraband 

i. Evidence depends on circumstance, contraband is obvious 

Automobile Exception
(Why you should never ever carry contraband in your car) 



Warrantless ways to search a car

1) Automobile exception 

2) Consent 

3) SILA

4) Terry Frisk

5) Inventory Search 

6) Border
Automobile Exception Elements
1) Probable Cause

2) Exigency (Cars are inherently mobile even if not readily mobile) 

a. AE applies even in the absence of a driver 

b. AE applies even if driver is arrested 

c. AE applies even if car is at police tow lot (Except for New Jersey) 

d. AE applies even if car has mechanical problems (so long as it seems to be working or could be made mobile) 

Automobile Exception Scope
Carroll v. United States

Facts:

· Old Roadster was suspected of smuggling liquor 

· Police saw a car that matched the description of the old roadster 

· Police stopped the car, searched it, and tore up the upholstery and found the liquore 

Holding: Search was ok 

Rule: Elements for the lawful search and seizure: 

1) Probable cause to believe there’s evidence / contraband in the car 

2) Exigency: Obtaining a warrant isn’t feasible because it’s a car, which is inherently mobile even if not readily mobile, and it can leave (e.g. Exigency is assumed in the inherent mobility of a car). 



California v. Carney
Facts: DEA agents watched Carney approach a youth. Said youth accompanied Carney to a Dodge mini-Motor Home parked in a nearby lot. Carney and the youth closed the window shades in the motor home. The agent had previously received uncorroborated information that the motor home was being used by someone else who was exchanging weed for sex. Williams kept the home under surveillance for the one hour 45 minutes Carney was in there. When the youth left the motor home, the agents followed the youth and stopped him, who said that Carney gave him weed in exchange for sex. 

· At agent’s direction, youth returned to the motor home and knocked on its door and Carney stepped out. Then law enforcement agents identified themselves and entered the home and saw the weed on the table. 

Procedural History: Superior court convicted, Supreme court of California reversed. 

Issue: Did law enforcement agents violate the fourth amendmentxs? 

Rule: The pervasive schemes of regulation which necessarily lead to reduced expectations of privacy, and the exigencies attendant to ready mobility justify searches without prior recourse to the authority of a magistrate so long as the overriding standard of PROBABLE CAUSE is met. 

Footnote: When mobile homes will maybe be treated as a home rather than a car since the mobility of it is defeated: 

· If it is hooked up to utilities 

· Is put up on blocks 

Holding: The motor home falls within the vehicle exception since it was being used as a vehicle (Readily mobile.

Reasoning: Cars have less expectation of privacy than homes since they’re accessible to the public (kinda bogus reasoning since this doesn’t apply to the trunk or glovebox). The purpose of the car is transportation and “seldom the repository of personal affects.” (Kinda bogus reasoning since people DO keep private things in their car, and a lot of people basically live out of them) 

· Main argument: Cars are heavily regulated, unlike houses, and have a lot of licensing requirements and periodic inspections, etc => less expectation of privacy in it. 

Question: Does it matter if you sleep in the car or live out of it, etc? 

Answer: No

Reason: It wouldn’t be practical to enforce that rule (how do you decide if someone’s living in there or not?) AND at can still drive away. 




Chambers v. Maroney
· Automobile exception also applies to vehicles taken to police station even though they’re no longer movable. 

Rule before Acevedo
PC “attaches to a container” that is put in the car (Ark v. Sanders) 

· If you think there’s drugs in a case and suspect puts in the car 

Facts: PO had PC to believe Sanders had drugs in his luggage. Watched Sanders put luggage in trunk of cab. Pulled cab over in a few blocs. Without a warrant they opened the trunk, opened the luggage, and found drugs. 

Holding: Search was INVALID 

Rule: Can SEIZE luggage without a warrant, but you need a warrant to search it. 

PC “attaches to the car” – find container in the search (Ross) 

· If you think there’s drugs in a car and you find a case in the car 

Facts: PO got tip Bandit selling drugs out of trunk of car. They pulled over car. Searched trunk without warrant, found a paper bag in the trunk, opened the paper bag with a warrant. 

Holding: Search was VALID 

Rule: Can search anywhere that can hold drugs. 

California v. Acevedo (Current Rule)
Facts: DEA informed Coleman that he had seized a package containing weed which was to have been delivered to the Fed Ex Office in Santa Ana and was addressed to JR Daza. Agent arranged to send the package to Coleman instead, and Coleman was supposed to go to the Fed Ex office and arrest the person who claimed it. 

· Officers observed Daza claim the package and drove to his apartment. 

· Officers saw Daza drop the box and paper that contained the weed into a trash bin. 

· Coleman left and got a search warrant. 

· Officers saw a Richard St. George leave the apartment carrying a blue knapsack that appeared to be half full. The officers stopped him as he was driving off, searched the knapsack, and found 1 and a half pounds of weed. 

· Charles Acevedo then arrived, carrying a package that looked like the ones from Hawaii which he put in the trunk of the car and started to drive away. 

· Officers feared the loss of evidence so they stopped him, opened the trunk and the bag and found the weed. 

Procedural History: CA supreme court overturned the conviction based on Sanders saying they needed a warrant to search the bag. 

Issue: Does the automobile exception apply to the closed container in the trunk of a car? 

Rule: If probable cause justified the search of a lawfully stopped vehicle either because you believe there is evidence or contraband somewhere in the car OR because you have probable cause to believe a specific container contains contraband, it justifies the WARRANTLESS search of every part of the vehicle AND its contents that may conceal the object of the search, including containers. This is only limited by where the item you’re searching for can fit. 

Holding: Seizure was fine, Sanders is overturned and no longer good law. 

Dissent: In its opinion today, the Court recognizes that the police did not have probable cause to search respondent’s vehicle and that a search of anything but the paper bag that respondent had carried from Daza’s apartment and placed in the trunk of this car would have been unconstitutional. . . The court assumes that the police could not have made a warrantless inspection of the bag before it was placed in the car. Finally. The court also does not question the fact that, under our prior cases, it would have been lawful for the police to seize the container and detain it until they obtained a search warrant. 

Reality: Police are going to search the whole car and won’t stop with the container. But for the exam, we must come up with a justification for the continued search. 

· Lots of ways to legally justified the continued search:

· SILA (under Gant) 

· Inventory Search 

· Probable cause extension argument under automobile exception 





Chimel v. California
Facts: 3 police officers arrived at petitioner home with a warrant authorizing his arrest for burglary. The police officers knocked and announced, identified themselves to petitioner’s wife, and asked if they could come inside. She ushered them into the house for 10 minutes until petitioner came home from work. When he came from work, the officers handed him the arrest warrant and asked if they could look around. Petitioner objected, but police said that they’d search regardless based on a lawful arrest. There was no search warrant. Officers in the bedroom told the wife to open drawers and physically move contents of the drawers so they could see if there was any evidence in there from the burglary. After the search, they seized multiple coins but also medals and tokens and other things. The search took an hour. 

Procedural History: Items were admitted into evidence against him. 

Issue: Was the warrantless search of the entire house justified as incident to the arrest? 

Rule: You can search the arrestee’s person and the area within his immediate control, meaning the area where he might gain possession of a weapon or destructible evidence, there is NO justification for routinely searching any room other than that in which an arrest occurs without an applicable exception. 

Holding: The search here went way beyond petitioner’s person and the area from within he might have obtained either a weapon or something. 

Justifications: To prevent the destruction of evidence and Officer Safety 

Dissent: There’s always the danger suspect might try to escape, so you should be able to try to search the house. 




US v. Robinson
· Police may search a person incident to arrest regardless of the crime that led to the arrest (Police went into suspect’s pockets, pulled out a cigarette pack and searched it). 

Riley v. California
Facts: David Riley was stopped by a police officer for driving with expired registration tags. During the stop, the officer also learned that Riley’s license had been suspended. The officer impounded Riley’s car, and then they found concealed weapons (inventory search) and arrested him for that, and then seized a cell phone from Riley’s pants. The phone was a smart phone, and the officer went through it. The justification he gave was that gang members often video themselves with guns. 

· Other case facts: Police officer performing routine surveillance observed Brima Wurie make an apparent drug sale from a car and seized a flip phone, which they used to see what numbers it was frequently receiving calls from (my house) and used that to locate the house. They then went into the house and found cocaine. 

Issue: Can the police search digital information on a cell phone seized from someone who has been arrested without a warrant? 

Rule: Balance between the intrusion onto person’s privacy against government interest. 

· Default rule: Need a warrant to search a phone even when seized during an arrest (Doesn’t extend Robinson to contents of cell phones and digital items)

· Once the police have the phone, the arrestee probably won’t be able to delete things off the phone (destroy evidence) 

· Phones are usually locked. 


· To deal with remote wiping, you can disconnect the phone from the internet 

· Exigent circumstances can still apply (Gives a 24 hypo) 

Reasoning: Phones have a person’s life on them, mosaic theory (can construct a person’s life with dates, etc) 

· Very different from Robinson (the flip phone case) since flip phones were really just regular phones and not mosaic theory. 

· Individual interest: 

· Quantitatively different: Number of physical items are inherently limited in physical world, which they aren’t in the digital world. 

· Qualitatively different: (Mosaic argument): Contains every aspect of life – medical, financial, social, sexual. Allows you to connect the dots. Cloud adds even more – like finding key in pocket and using it to open door to search home 

· Government interests in searching without a warrant 

· Officer safety 

· Non-existent issue in the current case

· Prevention of the destruction of evidence 

Alito: 





SILA Exception (Need neither a warrant nor PC to search) 
Lawful Arrest
Public – probable cause 

Home – Arrest Warrant 

3rd Party Home – Search Warrant 

Custodial Arrest: Incident to a lawful custodial arrest, there is an AUTOMATIC right to search the person and their arm-span + area under their control 




General Principles of SILA
1. General Principles 

2. Application of Rule to Person (Items associated with person) 

a. Balancing test between invasiveness of the search and the need for it 

i. Courts have usually held that it’s ok to go through the underpants 

1. Example of Intrusiveness overriding otherwise valid SILA Search: 

a. Birchfield v. North Dakota: Supreme Court held that as a part of a SILA search, you can require a breathalyzer test since people breath and put stuff in their mouths all the time and is not embarrassing or painful, but NOT a blood test since that would be too intrusive. 

Home 

· Arm-span search in the context of a home: 

· Whole home is not within the arm-span 

· Actual reach or access is NOT measured literally 

· Also do care about whether something is locked (probably can’t go into that) 

· Handcuffs are generally ignored when determining arm-span (Reconsider after Gant?) 

· Handcuffs will be ignored with respect to a search of the person themselves, always 

· Timing – “incident to arrest.” 

· The SILA search has to occur in the process or after the arrest; you can’t do a search, find a thing, and then arrest them based on that search. 

· “Protective Sweep” Doctrine MAY justify a broader home search, this is NOT the same thing as SILA and is also NOT necessarily tied to an arrest. 

· Cursory inspection of the premises for officer safety 

· Accepted in Maryland v. Buie

Car




Maryland v. Buie
Facts: 2 men committed an armed robbery of a Godfather’s Pizza restaurant, That same day, the police obtained arrest warrants for both of the and Buie’s house was placed under surveillance. On February 5, the police executed the arrest warrant for Buie. They called ahead to make sure he was there. Then they got to the house, and the officers went through the first and second floors. Bui was found and arrested in the basement. After he was handcuffed, one of the detectives went into the basement in case someone else was down there and found the red running suit in plain view and seized it. 

Procedural History: MD court held that a running suit seized in plain view during a protective sweep should have been suppressed since the officer who conducted the sweep did not have probable cause to believe that a serious and demonstrable potentiality for danger existed. 

Issue: What level of justification is required by the Fourth and Fourteenth Amendments before police officers may conduct a warrantless protective sweep of all or part of the premises? Should the running suit should have been suppressed? 

Rule: A protective sweep is a quick and limited search of premises incident to an arrest (reality is that it no longer just applies to arrests) and conducted to protect the safety of police officers or others, and is narrowly confined to a cursory visual inspection of those places in which a person might be hiding. 

· Two Types of Sweeps: 

· Automatic Right Sweep: Incident to an arrest, have AUTO RT to search area immediately adjacent to the arrest FOR PERSONS 

· BASIS: Incident to the arrest, can search area ADJACENT TO ARREST from which an attack can be launched 

· SCOPE: Cursory inspection for person who might pose danger 

· Reasonable Suspicion Based Search: Can do a protective sweep wherever there is Reasonable Suspicion to believe Danger exists FOR PERSONS posing a danger 

· Basis: Can search wherever have reason to believe a person posing a danger might be 

· Scope: Cursory inspection for person who might pose danger 

· in BOTH it is a cursory inspection for persons 

Rule: Reasonable belief based on specific and articulable facts and rational inferences standard for seizures, no longer probable cause standard. 

Holding: Remanded to lower court to determine which kind of sweep it was.  

Dissent: The Terry rule uses a reasonable suspicion standard to protect against violence, this reasoning makes sense outside, but not inside the home when making an arrest, especially when the guy you came to arrest is already arrested. 




Arizona v. Gant
Facts: Rodney Grant was pulled over and police ran a warrant check on him, which they found, and Gant was arrested for driving with a suspended license. They arrested him after he had pulled into the driveway and got out of the car. He was then handcuffed and locked in the back of a patrol car. Police searched his car and found a gun and cocaine in the pocket of a backseat jacket.  

Issue: Does the search-incident to-arrest exception cover this vehicle search? 

Procedural history: Since suspect was handcuffed and couldn’t have grabbed a weapon, Arizona Supreme Court held that the search-incident-to-arrest exception did not cover the vehicle search. 

Rule: Police can search a vehicle incident to a recent occupant’s arrest only when the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search OR if it is “reasonable to believe evidence relevant to the crime of arrest might be found in the vehicle.” 

Holding: He was accused of driving with a suspended license, they already found that when the arrested him, and he was secured and in no danger of making a break for the car. Arizona court holding was correct. 

Reasoning: The court isn’t overturning Belton, they ask: 

1) Is Belton an automatic right to search rule? 

1. Nope

a. Holding of B should be read in light of its facts 

b. Auto rule would be inconsistent with Chimel’s armspan rule 

c. Auto rule would be inconsistent with Chimel’s armspan rule 

d. Auto Rule would be undesirable and subject millions of ordinary citizens who commit traffic violations to potential extensive searches 

e. Don’t need an automatic rule, we can protect officer safety in other ways. 

2) If not, what did Belton Hold? What is the correct rule? 

1. You can search a car based on actual access by the arrestee (being unsecured at the time of the search with access to the passenger compartment). 

3) Should Belton 2.0 continue to be the rule governing searches of cars incident to the arrest of a recent occupant? 

1. Yes, and they add the Thorton concurrence. 

Note: Continuum established where Belton was ok to search based on the “Access” prong since it was four un-cuffed guys standing around their car while Gant was NOT ok to search (locked in patrol car means no access). 

Note: Scope of search for access prong: 

1) The passenger compartments 

a. Includes closed containers 

b. Includes open containers

c. Probably does NOT include locked containers or the trunk  

Note: Meaning of evidentiary prong (explore all three on the exam): 

1) “Reason to Believe” 

a. Probable cause? 
i. Pro: Often expressed this way

ii. Con: Why not just say PC?

b. Reasonable Suspicion? 
i. Pro: Often expressed this way? 

ii. Con: Why not just say this
c. Nature of offense? 

i. Pro: ???

ii. Is this an offense that has evidence that can be found in a car?  
Note: Scope of the Evidentiary prong 

1) Tied to actual access? 

a. No: Logically, this isn’t tied to where the passenger can reach, it’s tied to where the evidence can be. Language in the opinion also refers to the VEHCILE rather than PASSENGER COMPARTMENT, especially for this particular prong. 

b. Yes: Alito says it is on page 235 for some reason and the majority never corrected him. 
Scalia Concurrence: A vehicle search incident to arrest is “reasonable” ONLY when the object of the search is evidence of the crime for which the arrest was made, or of another crime that the officer has probable cause to believe occurred. Neither is present here, so he concurs with the holding. 

Alito Dissent: Officer safety!!!! Also, he doesn’t like how the standard for the search is reason to believe instead of probable cause 

Belton
Facts: PO pull over call for speeding. After stopping car, PO smells MJ, sees envelope marked “super gold,” which is associated with weed. PO arrests all 4 occupants of car. Occupants ordered out of car. They were all separated. They were not handcuffed. The police searched the passenger compartment of the car (this basically just means the area where people sit, so not the trunk or engine). They found a black leather jacket in backseat of passenger compartment and found coke in a zippered pocket. 

Issue: Was this a legal search? 
Rule: If the evidence is the fruit of an illegal stop => suppressed. If a search occurs without a warrant, burden shifts to the state to justify the warrantless search. 

· Vehicle exception: Probable cause + exigency (exigency is always present) 

· Can look anywhere where the probable cause can be
This Court’s Rule: When a policeman has made a lawful custodial arrest of the occupant of an automobile, he may, as a contemporaneous incident of that arrest, search the passenger compartment of that automobile. Can also search open or closed containers located within the passenger compartment
· Has to be a “recent occupant” of a car to do the search

· Belton situation was a recent occupant situation since the police made contact with the arrestees while they were in the car. 

· Question: Was this sufficient for “recent occupant” standard or NECESSARY to meet it?  
Holding: Search valid 





Thorton
Facts: Police Officer plates of car which did not match. PO watched the car pulled into a lot and park and did not stop it. PO pulled into the lot, approached the driver (Thorton) after Thorton had exited the car. PO then arrested Thorton, searched the car, and found guns and drugs. 

Issue: Was Thorton a recent occupant and was the search valid? 

Rule: A person who is in the car when the police make contact with them (Belton) OR when a person is temporally and spatially proximate to the car at the time of the arrest and search (This case)=> ok to search. 

Holding: Thorton was a recent occupant and therefore the search was valid. 

Scalia and Ginsburg Concurrence: Incident to the arrest of a recent occupant, police can search a car if evidence relevant to the crime of the arrest can be found there (Belton access rule is stupid). 


Inventory Search Definition
· Search of a person or property done without probable cause or a warrant done after the person or property has come under the control of the police. 

· This is NOT done for evidence gathering, it is done to catalogue all the items now in the police’s possession (kind of like when you turn over your stuff to the hospital when you check in). 

Inventory Search Purpose (kind of like SILA, since it usually comes up in an arrest)
1) Protect, secure property while in PO custody 

2) Protect police / others from potentially unsafe items – don’t want person bringing a knife into cell, etc 

3) Protect police from false claims of theft 

Inventory Search Rules
1) Inventory procedures must be standardized or routine 

2) Inventory search CANNOT be a pretext for evidence gathering 

Inevitable Discovery 
· If the evidence would have inevitably been discovered anyway, then it won’t be excluded. 

· Ex: If a car is searched before the inventory search is supposed to take place anyway, that evidence will get in. 
When To do an inventory / when to impound property (always? When no one there to take car? Have to offer person options? Rules will say) 

What you can search: Can you open locked containers (must you open?)

Where do you do the search – is it required in the field? At the impound lot?  


*Important for distinction between inventory and inevitable discovery 



Consent

1) Was consent given? 

a. State has burden to show consent was given and that it was voluntary 

b. How can consent be given? 

i. Express: “I consent to a search” (oral or written)

ii. Implied by conduct 

1. Ex: Man told the police there was “more weed” in a cooler and pushed it to the officer. This was deemed to be implied consent 

2. Counter Ex: A shrug was NOT deemed to be consent 

c. Acquiescing to a PO demand is NOT consent 

d. Credibility battle 

e. Was consent given voluntarily or was it coerced or the result of duress? 

f. Totality of the circumstances test 

2) Authority to give consent? 

a. Actual Authority

i. If you have ownership interest/control of the property to consent 

1. Ex: Landlord or renter in the context of the home 

2. Ex: Driver in the context of a car, depending on circumstances 

a. Chauffer probably doesn’t have actual authority 

b. If you’re borrowing the car from your sister for a couple days you probably do have actual authority 

b. Apparent Authority 

i. The occupant seems like they have authority to consent to the search but don’t actually, but it is reasonable to believe they had actual authority. 

1. Has to be a mistake of fact, not a mistake of law. 

2. Has to be reasonable
c. Dueling Authority

i. If one person says yes and one person says no, consent is invalid as to the person who says no, and the person refusing consent has to be physically present to refuse consent 





Scheneckloth v. Bustamonte
Facts: While on routine patrol at 2:40 in the morning, PO James Rand stopped a car when he observed that one headlight and its license plate light were burned out. 6 people were in the car. When pulled over, Gonzalez (Driver, not the respondent) could not produce a license. PO asked if any of the other 5 had IDs. Only Alcala had a license and stepped out of the car at officer’s request. Officer asked if he could search the car and Alcala (brother of the owner) gave permission to search the car. Alcala actually helped in the search of the car by opening the trunk and glove compartments. Under one of the seats, PO found 3 wadded up checks that had been stolen from a car wash. 

· Defendant: State should have to show that Alcala knew he had the right to REFUSE consent. 
Procedural History: Trial court didn’t suppress the evidence cause they said consent was voluntarily given. 

Issue: What does “consent” mean in the fourth and fourteenth amendment context? 

Rule: Totality of the circumstances to determine coercion or consent, balancing the legitimate need for the search and the requirement of assuring the absence of coercion. When the subject of a search is not in custody and the State attempts to justify a search on the basis of his consent, the Fourth and Fourteenth Amendments require that it demonstrate that the consent was in fact voluntarily given and not the result of duress or coercion, express or implied. Subject’s knowledge of a right to refuse is a factor to be taken into account, but the prosecution is not required to demonstrate such knowledge as a prerequisite establishing voluntary consent. 

Factors: Knowledge of the right to say no


  Tone of Police voice 


  Number of Police officers present

  If police are acting coercive (Threats? Promises?)

Coerciveness of the situation (night? At suspect’s home or isolated?) 

 Characteristics of the suspect: 

· Whether they speak English (strong factor) 

· Mental state of the Defendant 

· Drunkenness doesn’t count unless it’s “Kavanaugh level blackout drunk” 

· Race/Gender (May be more likely to consent out of fear) 


· Courts are reluctant to use this factor 

· Wearing down of the suspect 

· A certain amount is ok (pestering the suspect until they say yes) 

· It CAN get to be too much if it gets to the point that it’s clear the police are not going to stop until the suspect “consents.” 

· THREAT TO GET A WARRANT 

· If no probable cause: It’s coercive (since the police are basically lying to gain entry) 

· If there IS probable cause: It’s not coercive (since it’s gonna happen anyway) 
Note: Conflict between “Actual” factors and “what a reasonable police officer would have perceived” factors. This court seems to favor the former. 
Holding: Good search 

Reasoning: Can’t force the State to prove knowledge by the person searched since that would be way too high a burden. 

Dissent: Thinks the knowledge of knowledge should be an element for consent and not just a factor. It’s not that hard, just tell them they have a right to refuse. 





Georgia v. Randolph
Facts: Husband and wife separated in 2001, but the wife came back to the house with the child. The morning of July 6, she complained to the police that after a domestic dispute, her husband took their son away and she told them that her husband was a heavy coke user. The officer went to the house and asked the husband permission to search the house, which he refused. The wife of course consented so the officer searched the house, went up to the room where he found powdery substance and a straw that looked like cocaine stuff, and called the DA, which said he needed to stop the search and apply for a warrant. When he got back to the house, the wife withdrew her consent, and the police officer seized the straw and took the randolphs to the police station. 

Issue: Whether an evidentiary seizure is lawful with the permission of one occupant when the others, who later seek to suppress the evidence, is present at the scene and expressly refuse to consent. 

Rule: A physically present co-occupant’s stated refusal to permit entry prevails and renders a warrantless search based on consent unreasonable and invalid as to him. (The no trumps the yes if the no is physically present). 

Note: We don’t know if the “physical presence” language is an element or simply the facts of that particular case, though the 8th circuit considers physical presence an element. 

Note: Weight given to “widely shared social expectations” but not “controlled by its rules.” 

Holding: Bad search

Dissent: If an individual shares information with another, he assumes the risk that the other person will in turn share access to that information with the government, so a warrantless search should be reasonable if police obtain the voluntary consent of a person authorized to give it. 




Fernandez v. California
Facts: Petitioner threatened a man at knife point. Man escaped, but then petitioner and 4 others chased him down, beat him up, and took his wallet and cell phone. Wallet had 400 dollars in it. Police went to the suspect’s apartment after the dispatcher was informed and mentioned possible gang involvement (petitioner said he was with the Drifters). There was an apartment with screaming coming out of it, and police knocked on that apartment door, and Roxanne Rojas answered it. She was holding a baby and had a large bump on her nose. She lied and said she and her baby were the only ones there, and when the PO asked Rojas to step out of the apartment so he could conduct a protective sweep, petitioner appeared at the door in his underwear. He said no to the search. Suspecting that Petitioner had assaulted Rojas, the officers removed him from the apartment and placed him under arrest. Lopez (original victim) identified petitioner as his initial attacker and petitioner was taken for booking. After an hour, detective Clark came back to the apartment and got oral and written consent from Rojas to search the apartment. In the apartment, police found the Drifters gang paraphernalia, a butterfly knife, clothing worn by the robbery suspect, and ammo. The 4 year old also showed the officers where the shot gun was. 

Issue: Should the physically present “no” last forever” Even if not, should it persist if the person is removed by the Police Officer?  

Rule: Police officers may search jointly occupied premises if one of the occupants consents, even if the other occupant is absent and has given a no before removal. Does not overrule Randolph. 

Holding: Search is ok 

Reasoning: Randolph dicta shouldn’t be read to suggest that consent is required from the objecting party if it looks like they were just removing him to deal with a possible objection. Only problematic if the possible objection was the SOLE reason for removal (kind of like the “it doesn’t matter if racism was a motivating factor if it was a valid stop” argument).  

Reasoning: 

1) Social expectations – would you go into a home if the “no” vote leaves? Court says yes

2) “No lasts forever” would be too difficult to enforce (What if person says no months ago, and a different officer comes back later? No way for that officer to know) 

Would lead to ridiculous situations 


Rules Summary For Dueling Authority 
1) If 2 people have joint authority and are physically present, the NO vote governs – police cannot search (Randolph). (If only No vote present, police can’t search; if only YES vote present, police can search) 

2) If the once physically present NO vote leaves on own, PO can search if the physically present person with authority says YES (Fernandez) 

3) If PO remove a physically present NO vote, the PO can get consent from a physically present YES who has authority so long as there is an objectively reasonable basis for removing the NO vote. (Fernandez). 

4) If PO removes the NO vote without an objectively reasonable basis (like just to get consent from the YES), the NO vote remains and the search is invalid. 

5) If two people have joint authority to consent to a search and one says yes, and there is no “no” vote, the search is valid (assumption of risk theory). 




Jimeno Case (Scope of the consent search) 
Facts: Police pulled over car for traffic infraction, but he really pulled the car over for a hunch about a possible drug deal. He asked D if he could search the car because he thought D had drugs in it, and D consented to the search. PO finds a folded-up paper bag and find cocaine. 

D’s arguments: Fruit of illegal stop: Everything flowed from seizure of car, illegal (pretext) 

· Losing argument since there was a traffic violation 

Illegal Search: 

a) AE?

a. No probable cause, so this doesn’t work for the State

b) SILA?

a. No arrest, so this doesn’t work 

c) Consent?

a. Voluntary?

b. Authority?

c. Scope?******** 

Procedural History: 
Rule: Police can look wherever it is objectively reasonable to believe the consent extends (what a reasonable person would have understood by the exchange between the officer and suspect) 

Holding: A paper bag isn’t locked, police didn’t have to break anything to get into it, and there’s no indication of a higher expectation of privacy, AND the suspect knew the object of the search since the police told him. So search ok. 

Scope Factors: 

1) Words used by PO to describe the search: 

a. Look around? => not to be taken literally 

b. Quick look? => expectation that the search doesn’t include an hour long detailed search 

2) Knowing the object of the search (Ex: Jimeno knew the police were looking for drugs) 

3) Words used by consenter – set limits 

a. “Make it quick” 

b. “not in the trunk”

4) Failure to object to a particular item 

5) Destruction 

a. If you consent to a search of you house, car, etc, a reasonable person would NOT expect destruction of property. That would require additional consent 

b. Definition: Interest in preserving the integrity and functionality of an item 

i. Ex: It’s not destruction to unscrew the floor boards since you can just put them back together 

6) Expectation of Privacy in an item. 

a. Ex: Consent to search a house wouldn’t extend to locked things or a diary 

Terry v. Ohio
Facts: Plain clothes police officer was patrolling around 2:30 in the afternoon and his attention was attracted by two men standing on street corner doing nothing. He had never seen them before. Then one of them went south looking at store windows, came back to his friend, and then went back down to look at the same store window (suspicious I guess and the two did this 5-6 times). The officer thought they were going to rob the store. The officer approached and asked their names, and they mumbled something so the officer grabbed one of them and patted down the outside of his clothing. The officer felt a gun, but was unable to remove it from Terry’s breast pocket. At this point the officer ordered the three into the store and then ordered Terry to take off the jacket. Officer testified he only patted down the outside of their clothes and did not reach inside until AFTER he had felt the gun. 

Police argument: 

1) Trial Level: SILA justification 

a. Was rejected by the court since there was no probable cause from walking up and down the street 

2) Appeal: Nothing fell under the 4th amendment! 

a. No seizure – everything was consensual until PO found gun and placed under arrest 

b. No search – frisk is NOT a search, more limited intrusion 

Terry’s argument: 

1) 4th amendment attached at initial encounter (earliest time) 

a. PO seized Terry when approached and asked for ID AND 

b. It was illegal because no warrant, no PC and no viable exception 

Procedural History: Trial court thought search was fine based on “reasonable cause”

Issue: Is the stop and frisk a “seizure?” (Yes). Is this seizure without warrant or probable cause unreasonable?  

Rule: Stop and frisk ok (outer padding) when the police observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and presently dangerous IF he identifies himself as a police officer and nothing about their behavior assuages his reasonable fears. 

Rule: 

1) PO can seize a person if reasonable suspicion to believe criminal activity is afoot 

2) PO can FRISK a person if reasonable suspicion to believe a person is armed and dangerous 

Holding: Fourth amendment DOES apply to stop and frisks, and you CAN seize someone short of an arrest. Frisks ARE searches under the fourth amendment and “a serious intrusion upon the sanctity of the person.” 

Still, you don’t need a warrant / probable cause, all you need is “reasonable suspicion” for a stop and FRISK (Court never explains why). 

Reasoning: People carry guns on them, pat downs should be allowed to search for them to protect the public safety 

Dissent: Doesn’t like us departing from probable cause standard




Stop / Seizure outline
1) What is an investigative stop? 

a. When a reasonable person does NOT feel free to leave and feels or is restrained (deemed seized), which requires reasonable suspicion 

2) Justification for Stop (what is Reasonable Suspicion?) 

a. General Principles of RS (See Arvizu) 

b. Factors Used in Determining RS

i. Fitting physical description of suspect (Can be enough by itself depending on how detailed the description is)

ii. Nervousness

1. Usually used where there’s a consensual encounter that turns into a stop, and police wants to justify it since there’s not a way to evaluate nervousness unless you’re already talking to them 

2. Regular nervousness is not enough, you need “extreme nervousness” or “unusual nervousness.” 

a. Ex of “unusual nervousness:” Police pull over a car and the driver is fine, but the passenger is super nervous or the police pulls over a driver, the PO lets them off with a warning and the driver is STILL super nervous. 

iii. Running from/evading the police (Wardlow case) (Always enough when combined with high crime neighborhood)

iv. High crime neighborhood (can have different areas that are designated as different crime type areas) (Always enough when combined with running from the police) 

v. Specific suspicious behavior observed by PO (can be enough by itself) 

1. includes answering questions inconsistently (odd or inconsistent story)

2. being in a weird place at a weird time

a. Ex: Felon with a dead animal on the mount of car, felons weren’t supposed to have weapons => enough for the stop since it was assumed the animal was shot 

b. What wasn’t enough by itself: Someone with a “patron saint of drugs” symbol 

c. Evaluating TIPS for purposes of establishing (Similar to the gates test, but with less quality and quantity of information)

i. Alabama v. White (barely RS)

ii. Florida v. JL (Not RS)

iii. Navarette v. California (Stronger RS)

· Basis of Knowledge: did tipster learn the information in a reliable way? 

1. Stated / implied/: tip said that tipster personally saw / heard something

OR

· If no information on how tipster knew, tip provided predictive information of future events not easily obtainable vs. solely descriptive (JL case)

· Veracity: Is tipster a truth telling person? 

1. Corroboration of sufficient detail (especially future events) 

2. 911 call or equivalent (the knowable tipster) 

3. Excited utterance 


Frisk
· You can only frisk if you reasonably believe the suspect is armed and dangerous; this is specifically for officer safety

1. Lower courts are divided on whether the suspect has to be both armed AND dangerous or simply armed. But this is mostly not an issue since Frisks most often occur in instances of criminal activity (ex: a burglary happens, you think someone did it, you get to frisk since the dangerous is assumed) 

2. When it DOES become an issue: You pull someone over for a traffic violation and they tell you they have a gun in the car. 

3) Justification for Frisk (what does RS armed and dangerous mean?) (Factors) 

a. Nature of the crime 

i. Ex: if the crime is robbery, the suspect being armed is a fair assumption since you need to threaten someone to carry out a robbery 

b. Infamous Bulge

i. “Bulges are in the eye of the beholder in a lot of ways.” 

c. Furtive Gestures (like starting to reach for something) 

d. HCN (dep on crime)

e. Tip

f. PO knowledge of specific person 

g. Nervousness (weak)

h. Evasiveness in answering (weak)

4) Scope of Frisk? 

a. If, during a pat-down, PO feels what they think is a weapon, can reach in a remove that item that feels like a weapon 

i. If it is a weapon, it is admissible 

ii. If it’s NOT a weapon, it’s admissible 

b. If PO feels something that they KNOW is NOT a weapon, they cannot remove it or further manipulate it to determine what it is, and not admissible if they remove it, but see d. 

c. If PO feels something that they’re not sure what it is and it COULD be a weapon, can keep touching to determine whether it is a weapon or not. If weapon, they can remove it, if not they can’t, but see d. 

d. Plain touch doctrine; if upon touching to determine if something is a weapon PO have probable cause to believe it is drugs or evidence, they can remove it. 

5) Misc – What else can PO do during a valid stop besides potentially frisk? 

a. Order out of car 

b. Frisk of car (Michigan v. Long case) 

i. Protective frisk of a car (searching for weapons) 

ii. PO can “frisk” – do a cursory inspection of a car for weapons if they have RS to believe weapons are in the car and are accessible. So: 

1. RS there is a weapon 

2. Access (including fact person will return to car after stop) 

3. Cursory inspection – where weapon can be, where can gain access

c. Dog sniff – Rodriguez – Can PO prolong length of Stop? 

i. Yes, if they have reasonable suspicion which is governed by Terry rules. If you don’t have that, then the stop can only last as long as it takes or should have taken to do the stop for whatever you stopped them for (like writing a speeding ticket). 




United States v. Arvizu
Facts: Ralph Arvizu was stopped by a border patrol agent while driving on an unpaved road in a remote area of southeastern Arizona. The search turned up 100 lbs of weed. The Police officer received a report via Douglas radio that a Leslie Canyon Road Sensor had been triggered (the sensors were set up to detect smuggling operations). The officer as a result believed that the car was an alien smuggler trying to avoid the checkpoint based on his knowledge on how they operate. The type of car used was a mini-van, the same kind as smugglers. Police officer while driving up to the car saw 5 people inside, and they looked nervous, which made him suspicious because “normally people wave to him” (what?). Officer followed the car. Car abruptly turned off the road at the last possible place to avoid the checkpoint. Officer radioed back and found out the car was registered to an address 4 blocks north of the border. Officer then stopped the car and asked respondent if he could search the vehicle. Respondent agreed and officer found the weed in a duffel bag at the feet of the two children. 

· Car triggered sensors for area known for smuggling 

· Seemed to be avoiding patrols 

· Minivan

· Driving on road unpaved, not usually used for transport 

· From area known for smuggling 

· Slowed down when they saw the PO

· Adults seem rigid and unfriendly 

· Kids were sitting upon on something 

· Kids seemed instructed to wave (They were waving unnaturally) 

*Possible Defendant arguments: 

1) Illegal seizure (fruit of an illegal stop and the focus of this case) 

2) Illegal search (no warrant and no valid warrant exception and consent wasn’t valid) 
Issue: Search ok? What does reasonable suspicion mean?

Rule: Totality of the circumstances test. 

1) RS is a totality of the circumstances test 

2) RS is far less than preponderance of the evidence, less than PC, more than a hunch 

3) RS requires specific and articulable facts 

a. Police can’t just say “well my experience tells me,” etc. 

4) Can rely on their own training, experience, and expertise to give meaning to the facts
Holding: Stop and search ok 




Illinois v. Wardlow
Facts: 2 police officers were working as uniformed officers in the special operations section of the Chicago Police department. They were driving a 4 car caravan converging on an area known for heavy drug trafficking in order to investigate drug transactions. As the caravan passed an address, one officer saw respondent standing next to the building holding an opaque bag. Respondent saw the officers and fled. Officers turned around and cornered him on the next street. PO stopped respondent and conducted a protective search (stop and frisk). During the search, Nolan squeezed the bag respondent was carrying and felt a heavy hard object like a gun. Then officer then opened the bag and found the gun. 

State argument: evading police is per se RS

Defendant argument: Evading police is irrelevant

Procedural History: Illinois court denied the motion to suppress, finding the gun was recovered during a lawful stop and frisk. 

Issue: Was the stop justified by reasonable suspicion? 

Rule: You need more than a “hunch” and an individual’s presence in an area of expected criminal activity by itself is not enough to support a reasonable, particularized suspicion that the person is committing a crime. Totality of the circumstances test of which evading the police is a factor. 

· Fleeing person factors (dissent): 

· Time of day 

· Number of people in the area

· Character of the neighborhood

· Whether the officer was in uniform 

· Way the runner was dressed

· Direction and speed of the flight

· Whether the person’s behavior was otherwise unusual  
Holding: The suspicion and resulting search were justified based on evading the police in a high crime neighborhood (these two factors combined were decisive) 

Dissent: The officer testimony just didn’t show reasonable suspicion to make the stop. Nolan couldn’t remember if his car was marked, and the officer’s recollection was too vague as to guess what the respondent was fleeing from. 





Hypo
1) Woman runs up to 2 PO standing on corner of Fairfax and Beverly

2) Woman says “3 men are going to arrive at the grove in two hours and they have a bomb. They are going to bomb the grove theaters.” 

3) She runs off

4) PO go to grove theaters in two hours, see three men dressed in all black with backpacks come to the theater

5) POs physically restrain the 3 men (seizure). Reasonable Suspicion? 

a) Basis of Knowledge: It is mostly descriptive information; it’s not really “predictive” since 3 men appearing together in a movie theater happens all the time. So, weak basis of knowledge. 

b) Veracity: 3 men appeared with backpacks so that was corroborated. 

c) JL dicta: it’s a bomb, which is very serious and may not even require reasonable suspicion (strongest argument for detention). 

Alabama v White
Facts: On April 22, 1987, around 3:00 PM, Police Officer Davis received an anonymous tip that Vanessa White would be leaving an apartment address at a particular time in a brown station wagon with the right taillight lens broken and she’d be going to a motel with an ounce of coke on her person. The police officer went to the apartments in question and found the car described with a broken right taillight in front of the address described. They then waited and followed the car to the motel, and then had a patrol car stop the suspect’s car when it got to the highway that led to the motel. The PO had respondent step out of the car and explained to her that she was stopped because she was suspected of carrying coke in the car. He asked if they could look for the cocaine, and she said that they could look. The officers found a locked brown case in the car, and they asked her for the combination. She gave it to them, and the officers found weed in the case and placed her under arrest. During processing, they also found 3 mg of cocaine in her purse. 



The tip

1) White Leaves apartment at X time 

2) Has broken taillight on car

3) Drives to Hotel 

4) Has coke in a locked case 

Issue: Does an anonymous tip that is corroborated by independent police work exhibit sufficient indicia of reliability to provide reasonable suspicion to make an investigatory stop? 

Rule: Reasonable suspicion is dependent on both the content of the information possessed by police and its degree of reliability 

· Future actions by third parties is a strong indication of reliability since that’s hard to predict and a correct prediction indicates the person who made the tip is likely aware of other things / knows the person well. 

1) Basis of knowledge 

a. Here: Detail of future events that were not easily predicted 

b. What wouldn’t be as strong: purely descriptive 

2) Veracity 

a. Some confirmation of where she lived, the car, driving to hotel) 

Holding: Yes, only barely reasonable suspicion 

Reasoning: The tip alone doesn’t establish reasonable suspicion, but the fact that they went to the apartment and found the car described and that it then went to the place described (totality of the circumstances) met the low standard. 

Dissent: Tons of people leave their apartments at the same time every day carrying a locked case toward a place known to their neighbors, but there’s no reason to think that the neighbors know what’s in the locked box. Now anyone with enough knowledge about a given person can get the police to investigate a tip if they hold a grudge. 




Florida v. J.L
Facts: On October 13, 1995, an anonymous caller reported to the Miami-Dade Police that a young black male standing at a particular bus stop and wearing a plaid shirt was carrying a gun. There was no recording of the tip and nothing was known about the informant (not much reliability and not much detail). Police arrived at the bus stop and there were three black males “hanging out there,” and one of them had a plaid shirt. The officer had no reason to suspect any of them of illegal conduct and the police did not see a gun and JL did not make any threatening or unusual movements. One of the officers approached JL, frisked him, and seized a gun from JL’s pocket. The second officer frisked the other two, who had no allegations made against them, and found nothing. JL was just 10 days shy of turning 16. 

Procedural History: The trial court granted the motion to suppress as the fruit of an unlawful search. The appellate court reversed, and Florida Supreme Court quashed that. 
Issue: Whether an anonymous tip that a person is carrying a gun, without more, is sufficient to justify a police officer stop and frisk. 

Holding: Nope

Rule: A moderate indicia of reliability is required, and that can be helped by predictive information where the police can test credibility. Also the reasonableness of an officer’s search must be measured by what they knew before they conducted the search, which was nothing. 

Reasoning: An accurate description of the accused is not enough, that just helps ID the person (Florida argument didn’t work). Florida also argued for a “firearm exception,” but this was also rejected as going too far as it would open the door to pretty much anyone with a grudge to set the police on their enemies. 

· No detail of future events that weren’t easily predicted; all you had was a descriptive tip 

Navarette v. California
Facts: 

1) 911 call: car almost ran me off the road at 3:45, described the car, plate, told what direction the car was heading in

2) 5-10 min later, PO saw the car

3) followed it for 5 min (no violation) 

4) Pulled over for RS drunk driving 

5) Smelled MJ when approached 

6) Searched the car 

7) Found 30 pounds of MJ

Issue: was reasonable suspicion met for the stop? 

Rule: 

1) Basis of Knowledge 

a. Not like White – NO PREDICTIVE INFO OF FUTURE EVENTS NOT EASILY OBTAINED 

b. So what gives it Some Basis of Knowledge? First-hand knowledge, personally observed 

2) Veracity 

a. Some confirmation (existence of the truck, license, and location) 

b. Police observation dispelled some of the concern (driving well). 

c. 911 call (person didn’t think they were anonymous since they used the system, they believed they were knowable) 

d. Excited utterance in real time 

Holding: Reasonable suspicion met here

Reasoning: (See rule) 





Rodriquez
Facts: 

1) Stop car (12:10-15) 

2) Did license check, proof of insurance 

3) Asked questions about travel 

4) Began writing warning ticket

5) Called for back up 

6) Gave Rodriquez warning ticket (12:27) 

7) Asked for consent to let the dog sniff the car 

8) Rodriquez said no 

9) Ordered R out of the car 

10) 12:33 – Second PO arrived with Dog 

11) Walked dog around – Dog alerted at second pass (12:40-12:45)

12) Searched the car based on the dog sniff 

13) Found bag of meth 

14) Start to finish, the stop was 30 minutes 

Defense argument: The search was the fruit of an illegal stop (went on too long) 

· Lower court rejected this since they only extended the stop by about 8 minutes, and the whole thing was only 30 minutes, which was reasonable.

Issue: Can the police use a traffic stop to justify a dog sniff without reasonable suspicion? 

Holding/Rule: No, the authority for the seizure ends when the tasks tied to the traffic violation are or reasonably SHOULD HAVE been completed. 

You can only extend the stop if there is consent, or reasonable suspicion to extend the stop develops. If RS to extend the stop develops, then length of time, activity during the extension governed by traditional Terry rules. 

Things related to the mission: 

1) Checking driver’s license 

2) Determining if outstanding warrant 

3) Inspecting registration / proof of insurance 

4) Ordering out of the car. 

All go to serving objective of enforcing traffic code. 





Interrogation 

1) Voluntariness: Due Process - - Confessions are admissible if voluntary and not coerced 

a. Hypothetical: 

i. Facts: 

1. Man goes up to police officer and said he murdered a girl in the city several years ago and that he flew in to confess 

2. Police arrested him, read him his Miranda Warnings 

3. Man waived his rights 

4. Answered questions 

5. Later that night, in jail cell, became increasingly agitated – turns out that he is extremely mentally ill 

6. He said that God told him to either confess or kill himself 

7. He chose to confess 

ii. Court found this confession voluntary since it didn’t meet the 14th amendment for an involuntary confession: 

1. 14th amendment is concerned with STATE coercion 

b. Rule: Coercive State behavior

i. Physical brutality 

ii. Lengthy interrogation 

1. Have invalidated ones that have gone on for 14 hours, beyond that we don’t know what’s too much. But studies show that 5 hours alone increases the chances of false confessions. 

iii. Deprivation of food/drink 

1. Has to be bad, not like denial of snack time

iv. Sleep deprivation 

v. Threat/promises 

1. Question of whether the threat/promise is sufficient to overbear the will of the suspect 

a. Coercive version: Promise to let go and not press charges or the threat to charge someone else 

b. Not coercive version: Vague promise to “go easy” or “put in a good word” or “things will go better for you.” 

vi. Lies 

1. Generally not coercive (courts have said you can lie about evidence since it is assumed an innocent person will assume the lying police simply made a mistake) 

2. Coercive if they lie about your rights 

c. That overbears the will of the suspect is INVALID

i. Objective: would it overbear the will of an INNOCENT RP? 

ii. Subjective: Particular susceptibility of D can be considered, especially if PO try to take advantage 

iii. Timing: Did confession come immediately after the police behavior? 

iv. D’s response to conduct. Receptive? Fearful? Ignored it? Laughed at it? 

v. Any intervening acts of mitigation? Apology? Promise not to repeat? Offending interrogator ousted? 

vi. Other motives to confess? 

2) Miranda Warnings: 5th and 14th amendment (regulatory approach) 

3) Right to Counsel (6th and 14th amendment) 




fifth amendment
No person… shall be compelled in any criminal case to be a witness against himself 

· Warren court decided that certain interrogation settings were “inherently compulsive” and developed rules to minimize / eliminate that compulsion => Miranda warnings 

Common misconceptions about Miranda 

· You do NOT get an attorney if you ask for one under Miranda since the fifth amendment is about self-incrimination; the right to the attorney comes from the SIXTH amendment

· If you ask for a lawyer under Miranda, it just gets the questioning to stop until you have a lawyer and any further questioning would lead to inadmissible statements.  

· A lack of Miranda warnings at the time of arrest does NOT mean the case has to be thrown out, all it means is that the police cannot interrogate you 

Miranda Holding Notes
1) When do PO have to provide a suspect with MW? 

a. Custody  AND Interrogation

i. “Custody or significantly deprived of freedom of action in any significant way” (THIS HAS BEEN READ OUT BY LATER COURTS)

1. Arrest (now the only meaning of the word “custody.”)

2. Seizure short of arrest (Terry stop/traffic stops) => does NOT rise to deprivation of freedom associated with an arrest 

a. 3 factors: 

i. timing is temporary 

ii. stop is in public which is not a police-dominated environment 

iii. Generally one-on-one 

3. Police questioning done after an arrest => Usually, yes. Not if there is no arrest though. 

4. Home => usually no unless you’re under arrest 

b. Interrogation: 

i. Includes direct questions (Miranda) 

ii. Does NOT include spontaneous statements 

c. EXCEPTIONS: 

i. Use of undercover agents: Statements elicited by undercover agents are admissible even without the administration of Miranda warnings (i.e. undercover agents can ‘interrogate’ without giving MW). (Perkins)

ii. Public Safety: A statement elicited in violation of Miranda is admissible if question was reasonably prompted by a concern for public safety (Quarles)

2) Waiver: How do suspects waive their rights?

a. Miranda says that you cannot admit a statement that was elicited during custodial interrogation unless the suspect has waived their rights. 

i. Waiver must be knowing and voluntary 

1. Voluntary: See voluntariness of statements, the same rules apply 

a. Coercive conduct => not a voluntary waiver

2. Knowingly: You have to understand your right 

a. Specifically the main ones in the Miranda warnings 

ii. Government has heavy burden to demonstrate that waiver occurred voluntarily and knowingly (not really true anymore, now the standard is preponderance of the evidence)

iii. Waiver won’t be inferred from fact suspect talked 

iv. Express waivers strongly preferred but aren’t essential (not really true anymore, no real preference)  

1. Express waiver: literally a form signed by suspect 

2. Implied waiver: See Berghuis v. Thompkins

a. After the police read a suspect his or her Miranda rights, the Police may interrogate a suspect who has neither invoked nor waived his or her rights AND 

b. A suspect who understands the Miranda rights and has not invoked them, WAIVES those rights by making an un-coerced statement


3) Asserting the right to remain silent: 

a. How do you assert the right?

i. Treat all ambiguous invocations as invocations (Miranda “in any manner”)

ii. Treat all ambiguous invocations as irrelevant – can ignore (From Berghuis): THIS IS THE REAL RULE
1. Test: Would a reasonable police officer think the person invoked their right to remain silent? 
b. Effect of Asserting? 

i. The questions must cease immediately 

c. Re-interrogation? Can police obtain a post invocation waiver? (Mosely) 

i. Rule: The admissibility of statements obtained after the person in custody has decided to remain silent depends on whether his right to cut off questioning was scrupulously honored. 

ii. Factors: 

1. Original interrogation immediately ceased? (Shows PO willing to honor rights) (ELEMENT)

2. Some passage of time so it doesn’t look like one continuous interrogation (ELEMENT)

3. New warnings (ELEMENT)

4. Waiver of rights (ELEMENT)

5. New questions about a different crime (THIS MIGHT SUPPLEMENT FOR #2 IF WEAK PASSAGE OF TIME)

6. New questions by different officers 

7. Questioning happens in different place

iii. Important question: would a reasonable person believe that this was one long interrogation or that their rights are/would be honored? 
4) Asserting the right to counsel. 

a. How do you assert? 

i. Suspect must unambiguously invoke the right to attorney (if ambiguous, it is NOT treated like an invocation; same rule as right to remain silent) 
b. Effect of Asserting?

i. Questions must immediately cease

c. Re-interrogation? (Edwards)

i. Rule: After D invokes right to counsel, no police initiated interrogation (waiver of rights invalid) unless 

1. Counsel is made available (present) 

2. D initiates the conversation and waives rights

a. Initiation
i. Initiation occurs when the suspect makes a statement demonstrating a desire for discussion relating to the investigation 
VERSUS 
A statement relating to the routine incidents of incarceration 

b. Ending Point
i. Edwards ends when there is a break in custody AND 

D. Break in custody is to break the coercive effect of custody

a. Ex: Released from jail / acquitted / served all of the jail time (break in custody)

b. Ex: The Edwards situation where there was no break in custody since he was awaiting questioning 

c. Ex: Shatzer: He was in prison the whole time, and prison while you’re sentenced counts as your home; so you’re only in custody while you’re being interrogated and ends once you’re released back into the general population of prisoners 

ii. passage of 14 days
Miranda
Facts: Miranda was arrested, interrogated, and ultimately confessed to a rape after two hours of interrogation. Nobody argued that the interrogation was involuntary 

Rule: The prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination. By custodial interrogation, we mean questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way… The person must be warned that he has a right to remain silent, that any statement he does… (Page 568)





Colorado v. Connelly (Confession)
Facts: A crazy person approached an officer and said that he had murdered someone and wanted to discuss it. Officer asked him about his mental state and he denied taking drugs, drinking, or was a mental patient. Police fully advised respondent of his rights. Respondent confessed to the murder and even took officers to the exact spot of the murder (an unidentified female corpse had been found a few years earlier, which backs up the respondent account), and officers saw no indication that respondent was crazy. But a psychiatrist confirmed respondent suffered from chronic schitzophrenia and respondent also said that he only confessed because God told him to confess or kill himself. In the Psychiatrist’s opinion, the psychosis motivated the confession, but “God” could have been a manifestation of guilt. 

Procedural History: Colorado SC held that the US Constitution requires a court to suppress a confession when the mental state of the defendant, at the time he made the confession, interfered with his ‘rational intellect’ and his ‘free will’ and that it was not voluntary due to psychosis. 

Issue: Is this confession admissible? 

Rule: In order for a confession to be “involuntary,” there has to be some sort of coercive State action. 

Holding: No State action, witness was competent, confession ok according to 14th amendment; up to State evidence law to admit it or not. 

Dissent: using a mentally ill person’s involuntary confession is fundamentally unfair and contrary to the due process clause. 




Rhode Island v. Innis (interrogation)
Facts: On the night of January 12, 1975, John Mulvaney (cab driver) disappeared after being dispatched to pick up a customer. His corpse was discovered four days later in a shallow grave in Coventry. He was killed by shotgun to the back of his head. On January 17, another cab driver reported that he had been robbed by a man wielding a sawed-off shotgun. While waiting to give a statement, the cab driver saw a picture of his assailant on a bulletin board and told the police present. The officer prepared a photo array and the cab driver again identified a picture of the same person, who was respondent. Police tracked down respondent and arrested him and informed him of his Miranda rights. Within minutes, another officer arrived at the scene and also gave respondent the Miranda warnings, followed by the Captain who did the same thing. Respondent said he understood and that he wanted to speak with a lawyer. Three officers were assigned to respondent and told not to coerce him in any way or question him. While on the road, two of the officers started talking about the missing shotgun so respondent could hear them and how he hoped that the handicapped children who played nearby didn’t find it. The respondent then felt bad and told the officers to turn around so he could show them where the gun was. 

Issue: was this a custodial interrogation after he had invoked his right to counsel? 

Rule: “Interrogation” under Miranda means direct questions or their “functional equivalent,” which not only refers to express questioning, but also to words or actions on the part of the police that the police should know or do know are reasonably likely to elicit an incriminating response from the suspect. 

· Factors: 

· Lengthy Harangue? 

· Was conversation “provocative” – a statement that wouldn’t be left unchallenged 

· Note: Informative statements like reading a search warrant are NOT generally considered “provocative” 

· Did police exploit susceptibility of suspect? 

· Apparently assuming the suspect gives a shit about children doesn’t count without more 

· Did police intent to elicit a response? 

· Court didn’t see an intent to illicit a response here

Holding: Talking about the handicapped children finding the gun within earshot of respondent was clearly intended to get him to confess, but there was nothing in the record that showed that the officers knew that respondent was unusually disoriented or concerned with handicapped children, so it wasn’t an interrogation.  

Dissent: The definition is right, but the officers literally talked about that to get the respondent to confess. 




Illinois v. Perkins
Facts: An undercover agent was placed in the cell of respondent who was incarcerated on charges unrelated to the subject of the agent’s investigation. Undercover officer started talking with the guy, and said “murder is your profession, not mine! I’m a burgler.” He then asked if the guy had “done” anyone, and then described the murder he was being investigated for at length. No Miranda warnings were given. 

Defense argument: No Miranda warnings invalidate the confession 

Timeline: 

1) Perkins was in jail for unrelated offense 

2) Fellow inmate to PO that Perkins was bragging about murder in St Louis

3) PO put in cell with Perkins 

4) Vito (agent) suggested they try to escape prison together 

5) Vito said – may need to kill someone, had Perkins ever done that? 

6) Had “casual conversation” admitted facts about St Louis murder 

a. In reality a 35 minute direct question and answer period 

Rule: Miranda warnings are not required when the suspect is unaware he is speaking with a police officer and gives a voluntary statement. 

Holding: It WAS an interrogation, but There’s no pressures of conversing with your captors when you don’t know you’re conversing with your captors; Miranda warnings were not necessary. 

Dissent: Miranda warnings should have been given since it was an interrogation of a confined person. 




New York v. Quarles
Facts: On September 11, 1980, at midnight, Officers Kraft and Scarring were on road patrol in Queens when a young woman approached their car. She told them she had just been raped by a black male approximately six feet tall wearing a black jacket with the name “Big Ben” printed in yellow on the back. She told the officers that the man had just entered a supermarket. Officers then went to the market and radioed for assistance. Officer Kraft spotted the respondent who matched the description approaching the checkout counter. Upon seeing the officer, respondent turned and ran toward the rear of the store and Kraft purued him with a drawn gun. When respondent turn the corner at the end of an aisle, Kraft lost sight of him for several seconds and upon regaining sight of respondent, ordered him to stop and put his hands up. Kraft frisked him and found an empty shoulder holster. After handcuffing him, Kraft asked him where the gun was, and respondent nodded in the direction of some empty cartons and responded “the gun is over there.” THEN the officers read him his Miranda rights. 

Procedural History: Trial court suppressed the gun in question and a statement made by respondent because the statement was made before the Miranda rights were given. 

Issue: violation of Miranda rights? 

Rule: There’s a public safety exception to the requirement that Miranda warnings be given before a suspect’s answers may be admitted into evidence and that the availability of that exception does Not depend on the motivation of the individual officers involved so long as the questions are prompted by a reasonable concern for the public safety + there has to be reasonable certainty. 

Holding: Respondent was in police custody, BUT there was a public safety concern about the gun, so the questioning was ok. 

· They didn’t ask about the rape, they asked about the gun 





Berghuis v. Thompkins (Implied Waier) 
Facts: January 10, 2001, a shooting occurred outside a mall. Thompkins, a suspect, fled and was found a year later in Ohio and arrested. Officers interrogated Thompkins starting at 1:30 and lasted about three hours. The interrogation was conducted in an 8 by 10 foot room and Thomkins sat in a chair that resembled a school desk. At the beginning, the officers gave Thomkins a form derived from the Miranda rule. Officer Helkgert then read the other Miranda warnings out loud and asked Thomkins to sign the form to demonstrate he understood his rights. Thomkins did not sign the form. Officers began the interrogation and at no point did Thomkins say that the wanted to remain silent, that he did not want to talk to the police, or that he wanted an attorney. He was largely silent throughout and gave a few limited “nos” “yeahs,” in response to non-substantive questions. About 2.75 hours in, one of the police asked Thomkins if he believed in God, prayed to God, and pray to god to forgive him for “shooting that boy down,” and Thomkins said “yes” to all of that and was on the verge of crying. He did not make a written confession. 

Arguments for suppression: 

1) T asserted right to remain silent, thus questions must cease (and didn’t); statements elicited after asserted right are inadmissible. How invoked? By remaining silent 

2) No Waiver – never waived his right to remain silent, therefore the statement is inadmissible. 

Options: 

1) Waive rights (talk)

2) Assert rights to remain silent or to counsel 

3) Remain silent 

Issue: Did suspect waive his right to remain silent? (He didn’t invoke it in the first place)
Rule: Miranda warnings must be given before a custodial interrogation, and an implicit waiver of the ‘right to remain silent’ is sufficient to admit a suspect’s statement into evidence. BUT if you talk and understand your Miranda warnings, that is enough for a waiver. 

Waiver occurs if D engages in a course of conduct consistent with a desire to waive his rights. 

Making a voluntary statement if you know and understand your right to remain silent, that is a course of conduct INCONSISTENT with wanting to remain silent and CONSISTENT with a desire to waive your rights. 

TLDNR: If D is provided with MW and suspect understands them, making an un-coerced statement is consistent with waiving the rights 

Holding: Thomkins waived his right to remain silent since he clearly understood his rights and chose not to rely on those rights when he spoke. There is also no evidence of coercion. 

Dissent: Doesn’t like how a few one word responses after hours of interrogation constitute a waiver of the right to remain silent. 





Michigan v. Mosley
Facts: Mosley was arrested in Detroit in the early afternoon of April 8, 1971, in connection to robberies at the Blue Goose Bar and White Tower Restaurant. The arresting officer acted in a tip implicating Mosley and 3 others. The officer brought Mosely to the Robbery, Breaking and Entering Bureau of the police department. The officer advised Mosley of his rights under Miranda and had him read and sign the department’s constitutional rights notification certificate (so he clearly understood). Officer began questioning Mosley and Mosley said he didn’t want to answer anything about the robberies at which point the questioning ceased. All this took 20 minutes and Mosley never indicated a desire to consult with a lawyer. 

Later, while Mosely was waiting in a cell, police brought out Mosley to question him about the shooting of Leeroy Williams in 1971 (different case). Officer read Mosley his Miranda rights and had Mosely sign the same form as last time. Mosley at first denied having a part in the shooting, but when confronted with a confession from Anthony Smith naming Mosley as the shooter, Mosely made a statement incriminating himself. The interrogation lasted 15 minutes and Mosley never asked to consult with a lawyer. 

Timeline: 

1) M arrested for armed robbery 

2) Given MW

3) Waived Rights 

4) Interrog – talked about robbery 

5) Invoked rt to remain silent (I don’t want to talk about it) 
ASSERTION OF RIGHT TO REMAIN SILENT

6) Questions IMMEDIATELY ceased

7) Few hours later, implicated on homicide (different thing) 

8) PO reapprocahed 

a. Different detectives (homicide) 

b. Took to different location in building 

c. Asked about different crime 

9) Read MW again 

10) Waived Rights (waiver 2) 

11) Made Incriminating statement (what D wants to suppress) 

Issue: Is the invocation waiver valid? If it is valid, the statement is admissible. If not valid, the statement is not admissible. 

Rule: The admissibility of statements obtained after the person in custody has decided to remain silent depends on whether his right to cut off questioning was scrupulously honored. 

Factors: 

1) Original interrogation immediately ceased? (Shows PO willing to honor rights) (ELEMENT)

2) Some passage of time so it doesn’t look like one continuous interrogation (ELEMENT)

3) New warnings (ELEMENT)

4) Waiver of rights (ELEMENT)

5) New questions about a different crime 

6) New questions by different officers 

7) Questioning happens in different place
Holding: The police stopped the interrogation and started after a significant time had gone by and read the rights a second time, this is fine. 

Dissent: Coercive detention is problematic





Edwards v. Arizona
Facts: 

1) E arrested for robbery and murder 

2) Given MW

3) Waived his rights (Waiver 1)

4) Talked!

5) Asserted right to an attorney 

6) Questions immediately stopped

7) E returned to jail cell 

8) Next day, 2 detectives came to speak to him 

9) Given new set of MW

10) Waived his rights (waiver 2 – post invocation waiver)****

11) Made incriminating statement 
Issue: Do the fifth, sixth, and fourteenth amendments require the suppression of a post arrest confession obtained after a suspect has invoked the right to consult with outside counsel before further interrogation?  

Rule When an accused has invoked his right to have counsel preset during custodial interrogation, a valid waiver of that right cannot be established by showing only that he responded to further police-initiated custodial interrogation even if he has been advised of his rights. Additionally, an accused, having expressed a desire to deal with police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him unless the accused himself initiates further communication. 

Maryland v. Shatzer

Facts: 
1) July 2003 – Det B got tip that S had ordered his then 5-year-old son to perform fallatio on him 

2)  Det B met with Shatzer at Md Correction center (S in prison serving sentence on unrelated child sex abuse charges) 

3) S waived rights and talked (waiver 1) 

4) Invoked right for an attorney 

5) Qs immediately ceased 

6) 2006-3 years later – son now 8 – could explain more; case reopened 

7) Officer H assigned to case (not clear if knew S had invoked right counsel in 2003) 

8) Officer H went to question S at Roxbury Correction Center (transferred) 

9) Read him MW

10) Waived his rights (waiver 2 – post invocation waiver) ******

11) Made some incriminating statements 

Issue: Was waiver number 2 invalid because he had invoked his right to an attorney in 2003? 

Rule: Edwards ends when there is a break in custody AND passage of 14 days

Holding: Waiver was fine, because he was imprisoned, prison became his “home” for the purposes of break in custody. E.g. when you’re released from the interrogation back to your jail cell, there’s a “break in custody.” 




Sixth Amendment



Massiah
Facts: 

1) M indicted for drug dealing

2) Out on bail 

3) Talking in car with friend and co-inductee, Colson 

4) Colson had agreed to be wired by government 

5) M made incriminating statements which wire captured 

6) M moving to suppress statements 
Issue: were the statements admissible? 

Rule: Once adversary proceedings have begun (initiation of judicial proceedings), the defendant has the right to an attorney (under the 6th and 14th amendments) when the government deliberately elicits information from him (basically statements elicited without one present will be inadmissible). 

1) Initiation of judicial proceedings 

a. Point at which there is a clear accusation by the State (does NOT include arrests) 

i. Indictment or arraignment = initial proceedings 

2) Deliberate elicitation (about the crime there is an indictment for) 

a. Does not matter if it is the police, it just has to be a State agent: Undercover agents CAN therefore violate the Sixth amendment. 

b. If they are merely acting as a “listening post,” the information IS admissible 

3) UNLESS a suspect waives their right to an attorney 

a. Voluntary and knowing standard

The implications
1) Custody is irrelevant, what matters is the judicial proceeding 

2) 6th Amendment is Offense Specific 

a. Only applies to offences that have reached this judicial stage and then ONLY TO THOSE SPECIFIC OFFENCES (ex: If you’re indicted on drug charges but then arrested for murder, you can be asked about the murder) 

3) Right attaches automatically 
Things On the Exam
· Basics: 
· 3 hours

· Closed book 

· 1 long essay 

· Broken down into 8 sub-questions

· 1 short essay 

· Only stuff COVERED IN CLASS THIS SEMESTER, so NOT THE STUFF ON THE TAPES
· 80% of the test will be 4th amendment stuff 

· Test is a fact pattern, so make a list of the evidence, and make a timeline of events 

· In terms of what issues to talk about it, use the “straight face” rule (if it’s definitely not a thing, don’t talk about it. Ex: If there’s no arrest, don’t talk about SILA 

· Exceptions: 

· Plain View Doctrine: do NOT use this Except: 
· Search warrant for item X and police find Y (you can’t take Y under a search warrant, you CAN take it under the plain view doctrine) 

· Hot Pursuit 

· Protective Sweep 

· Automobile Exception: If there is a search of the car, ALWAYS talk about this even if it’s clear there’s no probable cause 
· Any suppression of a statement question, always do ALL THREE: 
· Consent / coercive police behavior 
· Miranda 

· Sixth Amendment 

· Note: Do ALL POSSIBLE ISSUES THAT APPLY 

· Note: Be comprehensive within issues (analyze all relevant elements / considerations) 

· Ex: For consent, always talk about: 

· Voluntariness 

· Authority 

· Scope  

· Argue both sides of an issue when there’s actually two sides to argue 

· Can bring up an inventory search argument (if no specific procedure listed, just have to mention it would depend on local jurisdiction rule) 

· Focus on the CURRENT rule (Gant, Jones+Katz) 
· Do NOT have to come to a conclusion 

How Prof Grades
· Exam is worth 100 points, usually a 60 is an A 

Contacting Professor
· NUMBER THE QUESTIONS

· Last Email Prof will answer is Tuesday Night at 9:00 PM

· Office Hours: 

· Monday 5:00-7:00 PM 

· Tuesday 5:30-7:30 PM (Check earlier) 

THINGS NOT ON EXAM
· No individual justices question 
· No case names

· No exclusionary rule stuff (tapes)

· No special needs doctrine stuff (tapes) 

· No State Action issue 
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