CRIMINAL PROCEDURE OUTLINE – FALL 2019 

INTRODUCTION

Path of a Typical Criminal Case
1. Investigation

· Can occur at any time: before the crime happens, after the crime happened, during the crime 

· Many times, it is reactive to reports of a crime, and police are trying to figure out who committed the crime and to apprehend that person 

· Might be identification procedures or interrogations 

2. Arrest 

· The police decide there is enough to arrest you 

· An arrest is a seizure 

· Someone might be detained when they are arrested 
3. Booking 

· Fingerprints, photos, inventory your belongings, DNA collection 

4. Charging 

· The state has decided to prosecute the person alleged to have committed the crime 

· Many arrests do not proceed to charging: might have inadequate evidence, might not be worth it 

5. Initial appearance 

· A quick review by the judge: are the allegations legally sufficient?

· Defendant is told of the charges against him 
· Sixth Amendment right to counsel attaches at this point 

6. Preliminary hearing/grand jury 

7. Information/indictment 

· A new charging document 
8. Arraignment 

· If you were not arraigned at the initial appearance, you will get arraigned after the indictment 

9. Pre-trial motions 

· Defense lawyer investigates the allegations and might file pre-trial motions to suppress evidence 

10. Trial 

· Most criminal cases, both federal and state, are resolved by a plea deal 

· With a plea deal, the defendant waives his or her Fourth and Fifth Amendment rights 

11. Appeal 
THE FOURTH AMENDMENT 
“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
Note ( To trigger 4th Amendment protection, state action must be at issue. 
· 4th Amendment covers only govt action. It does not apply to private persons, unless they are working for the govt 
· Example: looking through bags at Loyola = not a violation. Looking through bags at UCLA = would be a violation. 
· Incorporation Doctrine: Due Process Clause of the 14th Amendment incorporates the 4th Amendment against the states. 
What is a Search?
· Trespass test: physical intrusion required (overruled by Katz)
· Olmstead ( Electronic eavesdropping without a physical intrusion is not a search. 
· The Fourth Amendment protects tangible things and protects from the govt intruding on those things. Because the govt never went into Olmstead’s house, the govt did not conduct a search. 
· Govt action is a search when it violates a reasonable expectation of privacy. 4th Amendment protects reasonable expectation of privacy, which involves:  
· (1) An actual/subjective expectation of privacy, and 
· (2) Society is prepared to recognize that expectation as reasonable

· Katz v. United States ( The FBI is surveilling Katz b/c they believe he is participating in illegal gambling. FBI wants to eavesdrop on Katz’s phone conversation, so they tape a microphone outside of a phone booth. Katz makes incriminating statements and the FBI arrests him. 
· Holding: Trespass test is not controlling – Bugging a phone booth is a search even without a trespass/physical intrusion into the phone booth b/c the privacy expectation is reasonable (Katz was entitled to assume that the words he utters into the phone piece would not be broadcast to the world). 
· The 4th Amendment protects people, not places ( What a person knowingly exposes to the public, even in his own home or office, is not a subject of 4th Amendment protection. But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected. 

· The right follows the individual 

· It is not about whether they are standing in a particular place that the 4th Amendment protects. You get this right against unreasonable searches and seizures in all kinds of different places, not just your home.
· Katz closed the door and paid the toll, so he reasonably expected his conversation to be private. Katz was entitled to believe that he was having a private conversation. 

· Most of the analysis is Step 2: Did Katz have a reasonable expectation that his conversation was private?

· Katz had a subjective expectation of privacy: he probably went into the phone booth, closed the door, and thought he was just talking to the person on the other line and that no one was listening in. 
· Court said that he is entitled to assume that it was going to be private, so it was reasonable. 
· Warrantless eavesdropping is unreasonable ( This was a search, but it was not a reasonable search even though the police did not start searching until after they had developed evidence against Katz, even though there were limits on their surveillance, and even though they could only hear Katz end of the phone conversation (the police did not receive a warrant even though they could have). 
· This was an unreasonable search in the absence of a warrant: The police could have gotten a warrant, and if they did, it would have been a reasonable search b/c then we have the judge in between the police and the target. 
· Here, we didn’t have the judge between the police and the target. Even though the cops did limit their surveillance, they were not required to go to a neutral magistrate, they were not compelling while conducting the search to follow any of the limitations, and they were not required to report back on the warrant. 
· The police must first go to the judge and follow defined limits. 
· Govt action is a search when the govt physically occupies private property for the purpose of obtaining information (installation + use = search) 
· United States v. Jones ( The FBI applied for a warrant to place a GPS tracking device on Jones’s car in order to track his movements. The warrant required the agents to place the device on the car within 10 days and while the car was physically located in DC. The agents placed the GPS device on Jones’s car on the 11th day and while the car was in Maryland. The govt tracked his movements for a total of 28 days. Jones moved to suppress the GPS data, arguing that this search was not authorized by the warrant b/c the cops exceeded the limits given by the judge (installed the device too late and in the wrong jurisdiction). 
· Issue: Whether attaching a GPS to an individual’s vehicle, and subsequent use of that device to monitor the vehicle’s movements on public streets, constitutes a search (i.e., does the installation and use of a GPS device constitute a search?) 
· Holding (Scalia)(4): Revived “trespass” test, as an alternative to Katz’s reasonable expectation of privacy test for determining whether govt action is a search. 
· The trespass alone is NOT a search 

· Just putting the device on the car is not a search b/c if you never turn it on, then you never get any information 

· The use of a GPS device alone is NOT a search
· Need an intrusion onto property; need a trespass 
· Court talks about Knotts and Karo cases (beepers in containers cases) ( If you buy a device with a GPS device already in it, then that is ok. No reasonable expectation of privacy when it already had the device in it when they took control of the property. 
· In Knotts, the cops put a beeper inside of a container, and the container was put inside of a car. Knotts then got the car and drove around in the car. 

· Under Katz, no reasonable expectation of privacy b/c there was no physical intrusion onto his property and he was driving around on public roads. 
· Key fact was that there was no trespass: the cops didn’t trespass on Knotts’ car b/c they put the beeper in a container with the container-owner’s permission, and then that went in the car. 

· In Karo, Karo needed a bunch of ether, so he ordered 50 gallons of ether. A govt informant sold it to him. The govt informant agreed to put the ether inside the 50-gallon drum. They put it in a car, and Karo drove around in the car. 
· Again, there was no trespass. 
· Alito Concurrence (4): Agrees that this was a search under Katz. Under Katz, this violates a reasonable expectation of privacy. 
· Short-term monitoring of a person’s movements is ok under the 4th Amendment, but long-term tracking via GPS violates a reasonable expectation of privacy. 
· Mosaic Theory of the 4th Amendment ( This idea that you can aggregate data collected over a long period of time or on a large scale, data that might have been collected pursuant to something that is not a search, becomes a search when we add it all together. 

· Aggregating little bits of data, even if those little bits of data are not a search individually, at some point become a search when taken together (Sotomayor agrees with this idea, but Scalia criticized it). 
· 28 days of data of where his car has gone come together and produce more information, which add up to a 4th Amendment violation. 
· Sotomayor Concurrence (1): Agrees with Scalia on the trespass test and with Alito on short-term vs. long-term monitoring. 
· Key theme = secrecy is not the same as privacy, and we can protect privacy even if the information is not completely secret. 

· So, what law comes from Jones?

· Installation alone = search? 
· No ( All justices agree 
· Short-term monitoring alone using some technology = search? 

· No ( Scalia under trespass test; Alito under reasonable expectation of privacy 
· Combination of installation and monitoring = search? 

· Yes ( Scalia and Sotomayor agree (Alito says no b/c must be long-term)
· Long-term monitoring using some technology = search? 
· Yes, under Katz ( Alito and Sotomayor agree (Scalia doesn’t say anything about it)
· Note: Short-term and long-term do not matter under trespass test. Under trespass test, it is just installation and use

· When is Jones ever going to find a search where Katz wouldn’t? Are there any situations where it might give us a different answer?

· Only where you have a property interest but no reasonable expectation of privacy, that’s where the revived trespass test might find a search where Katz would not. 

· Open Field Doctrine: The police can lawfully trespass on an open field without conducting a search because there is no reasonable expectation of privacy in open fields. 
· Oliver v. United States ( Police went to a farm owned by Oliver to investigate claims that marijuana was growing on the property. Public view of the property was obstructed by fences and woods, the entrance to the property was gated and locked, and “No Trespassing” signs were posted. They discovered marijuana on Oliver’s property. 
· Holding: This is not a search b/c even though Oliver subjectively exhibited his expectation to keep this area private, it was not reasonable for him to expect that his weed field would be private. 
· Use – it is an open field, people can drive by and see it. The use that Oliver put his property to was not a private use. 
· Intimate activities – open fields are not the setting of intimate activities. No societal interest in protecting these open fields from searches and seizures. 

· Location – the public and the police may lawfully survey the land from the air. B/c you can lawfully fly over the open field, you do not have a reasonable expectation of privacy. 
· Jones does not overrule Oliver ( Even though this was a physical intrusion onto private property (i.e., a trespass) to obtain information, open fields are not protected by the 4th Amendment 

· Factors for determining what is an open field vs. the curtilage of one’s home: 
· (a) Proximity of area to the house

· (b) Area within an enclosure surrounding the house

· (c) Nature of uses to which the area is put 
· If there are “intimate details” discoverable there, then more likely to be considered curtilage 
· (d) Steps taken to protect the area from observation 

· Hypo (based on Dunn) ( Police suspect Bob of manufacturing drugs on his ranch property – 200 acres completely encircled by a perimeter fence. Several interior barbed-wire fences are on the property. The ranch house was half a mile from a public road. A fence encircled the house and a small greenhouse. Well-trod walking paths connected to two barns 50 yards outside the house fence. The front of the barns was enclosed by a wooden fence. Locked, waist-high gates barred entry into the barn, and netting material stretched from the top of the wooden gates to the ceiling, restricting views inside the barn. One night, police hopped over the perimeter fence and an interior fence, and halfway between the house and the barn, smelled drug smells. The officer hopped over another barbed-wire fence and the wooden fence around the barn entry and shined a flashlight through the netting above the locked gate of the barn. Inside, they saw a meth lab. They went and got a warrant to search the barn, came back, and seized the chemicals and the equipment. 

· Court agreed this was not a search
· Under Oliver, no reasonable expectation of privacy in the barn
· The location was not in the house or in the curtilage of the house. It is an open field. 
· The use to which the barn is being put: not being used for intimate activities
· Defense would argue: there are subjective manifestations that he expected privacy (fences, barbed wire fences, wooden fences, had to shine a flashlight to see inside)
· At least in Oliver you could fly over the field and see the marijuana. Here, the officer has to flash a flashlight to see what is in the barn. 
· What if the barn is being used as a house?

· Even under Oliver and the factors that are relevant in Oliver, it seems like we may be able to find a protected place in an open field. 
· Aerial searches: If the police are conducting aerial surveillance of the curtilage of the home from a lawful vantage point, then that is not a search (unless it’s too noisy and windy?) 
· California v. Ciraolo ( Police went to Ciraolo’s home to investigate a tip that he was growing marijuana in his backyard. The yard was shielded from view by a 6-foot outer fence and a 10-foot inner fence. The officers then flew over his house in an airplane at an altitude of 1,000 feet, and they readily viewed the marijuana. They then went and got a warrant. Ciraolo moved to suppress b/c the police got the warrant due to an unlawful search (argued that the fly over violated the 4th Amendment). 
· Holding: Even though the fly over was within the curtilage of the home, it was not a search b/c the police were lawfully where they were when they were looking. B/c someone could be there lawfully, Ciraolo did not have a reasonable expectation of privacy. 
· Ciraolo had a subjective expectation of privacy as evidenced by the 6-foot outer fence and the 10-foot inner fence. 

· However, Ciraolo did not have a reasonable expectation of privacy b/c the cops were lawfully where they were: it was lawful for them to fly at 1,000 feet

· Florida v. Riley ( An officer went to Riley’s mobile home to investigate a tip that he was growing marijuana on the property. Riley had a greenhouse in his backyard inside a wire fence, but there were two panels missing on the roof of his greenhouse. The cops peered through the holes of his roof from a helicopter at a height of 400 feet and identified marijuana growing. 
· Holding: This was not a search b/c there was no reasonable expectation of privacy since the police were viewing from a lawful location – any member of the public could legally have been flying over Riley’s property in a helicopter at an altitude of 400 feet and could have observed Riley’s greenhouse. 
· Lawfulness of the vantage point of surveillance is relevant, but it is not determinative. 
· If the cops had not been lawfully viewing this, then it would not be ok. 
· Note: This did not matter in Oliver (the cops were trespassing) 

· O’Connor’s Concurrence: It is not just lawfulness that matters, but also whether people are actually flying over the property. 
· Brennan’s Dissent: A person does not knowingly expose something to the public just b/c a helicopter might fly over. Thinks the frequency of helicopter flights actually happening in this area matters, but not the lawfulness. 
· Caveat: No intimate details connected with the use of the home or the curtilage were observed, and there was no undue noise, and no wind, dust, or threat of injury
· The 4th Amendment is violated only if the aerial surveillance interferes with the use of the backyard 

· If the helicopter was flying right over us, that fact matters: if the govt does not disturb you while it is observing you, then that helps with the question of whether it is a search or not. 
· When the govt uses a device that is not in general public use to explore the details of a home that could not otherwise have been obtained without physical intrusion into the home, the surveillance is a search
· Kyllo v. United States ( The police used a thermal-imaging device to discover that Kyllo was growing marijuana in his home. The device was used to detect heat from the high-intensity lamps used to grow the plants inside. An officer used this device on the street outside Kyllo’s home to scan the house, and the scan showed that part of the house was much hotter than the rest. 
· Holding: This is a search b/c it violated Kyllo’s reasonable expectation of privacy – infrared cameras are not in general public use b/c the normal everyday person does not have this technology and this was in the home b/c they were looking inside the house. 
· The house gets the highest privacy protection: “At the very core of the Fourth Amendment stands the right of the man to retreat into his home and there be free from unreasonable governmental intrusion.” 

· Govt argued this was not a search: 
· It was from a lawful vantage point and they didn’t look in the house
· You could see this from a helicopter. If you could use a helicopter (technology), then you could use infrared camera (technology)

· It was not physically intrusive 

· Heat could be detectable by people walking by the house

· People from the general public can buy an infrared camera  

· This was a knowing exposure to the public b/c he let the heat out: he could have taken steps to ensure privacy to protect this information 

· Heat is not an intimate detail on the home 

· Note: If we applied the Jones test, this would not be a search b/c there is no physical intrusion (they did not step onto the property or reach into the house physically). 

	Oliver 
	Ciraolo/Riley 
	Jones
	Katz
	Kyllo

	Can trespass open field. There is no reasonable expectation of privacy in open fields, trespassing to gather info allowed 
	Can peer into house / curtilage from lawful vantage point

(these were naked eye surveillances)

No reasonable expectation of privacy from lawful aerial surveillance of curtilage (unless it’s too noisy and windy?)
	Cannot trespass on house/curtilage

Physical intrusion onto property + gathering information is a search (unless trespassing on open field)
	Subjective and objective reasonable expectation of privacy

Bugging a public phone booth, without a trespass is a search 
	Technology available for use by the general public


	Oliver + Ciraolo/Riley + Jones

	1. Govt can trespass to get info in open field 

	2. Govt cannot trespass in home or curtilage 

	3. Govt can look down with a helicopter inside the curtilage 



Review Hypo ( 24/7 surveillance of Compton video 

· Defense argument: 

· The length of time that someone is being surveilled: it is unreasonable to watch people from this scope for this long of a period of time 

· Mosaic theory of Jones: the idea that at this scope, and for this amount of time, the amount of information that is being gathered in unprecedented 

· Under Kyllo, the technology argument: this is military grade, and this technology is not readily available to the general public. This isn’t just an airplane or helicopter that anyone could use
· Under Katz, this violates a reasonable expectation of privacy: people are shocked to find that the govt might be able to do this, which suggests that they expected that the govt wouldn’t be watching them 24/7 like this 

· They are not just watching with their naked eyes from a helicopter or an airplane like Ciraolo or Riley, but they are recording this, meaning they go back and watch it later. This is retroactive searching

· Prosecution argument: 

· Knowing exposure argument: he is just walking on the sidewalk and there is no reasonable expectation of privacy on public roads
· The nature of the intrusion: the resolution of the video that they have minimizes the intrusiveness of the search; how big the area is that they are searching 

· Under Ciraolo and Riley, they are in lawful airspace; this is a lawful view from above
· Someone who knowingly exposes something to the public does not have a reasonable expectation of privacy in that thing 
· California v. Greenwood ( Police had information that Greenwood was involved in illegal drug transactions, so they had a trash collector empty his truck and then go pick up Greenwood’s trash, which was left outside on the curb for collection. Police discover contents indicative of drug sales. 
· Holding: This was not a search b/c someone who knowingly exposes their trash to the public does not have a reasonable expectation of privacy in his trash – The police cannot be expected to avert their eyes from evidence of criminal activity that could be observed by any member of the public. 
· Greenwood had a subjective expectation of privacy: he put his trash in a black opaque bag in a bin so maybe he thought that no one would go through his trash 
· However, Greenwood had no reasonable expectation of privacy: it is not reasonable to expect that no one will go through your trash that you put in the bin that is out on the curb 
· He put it on the curb for the express purpose of conveying it to the public: placed his trash out for collection knowing that it would be taken into the possession of a third party, the trash collector 
· Trash left on the side of the street is readily accessible to members of the public

· It is common knowledge that people go through the trash 

· Deviates from Ciraolo and Riley: the court here does not talk about whether someone could have lawfully gone through your trash, they just talk about the fact that someone could have gone through your trash
· Arguably, it is illegal for anyone to go through your trash, so this seems to be from an unlawful vantage point. Maybe the public can’t lawfully grab your trash, but the trash collector can lawfully grab your trash. 
· Brennan’s Dissent: Giving your trash to the sanitation department does not allow them to go through your trash, just like giving your mail to the post office does not give them permission to go through your mail. 
· One who conveys information to a third party, even in an apparently private communication, cannot reasonably rely on that person maintaining his confidentiality 
· United States v. White ( No reasonable expectation of privacy in a conversation with a person who, it turns out, is wearing a wiretap for the FBI. 
· Assumption of risk analysis: you assume the risk of a “false friend” even inside your home. You assume the risk of betrayal and disclosure (you risk that the person you trust is not actually trustworthy and will go to the cops).  
· Third party doctrine: A person has no reasonable expectation of privacy in information voluntarily conveyed to third parties
· Smith v. Maryland ( Without obtaining a warrant, the police requested the phone company to install a pen register to record the numbers dialed from Smith’s home. 
· Holding: This is not search b/c a person does not have a reasonable expectation of privacy in the numbers dialed on his phone. 
· When Smith used his phone, he voluntarily conveyed the numbers he dialed to the phone company and exposed that information to its pen register in the ordinary course of business. By doing that, Smith assumed the risk that the company would reveal the numbers he dialed to the police. 
· People know that they are disclosing this information to a third party and, in addition to knowing that you are purposely giving the phone company this information, the phone company was recording a limited amount of information ( limited surveillance of knowing exposure to a third party 
· The phone company only recorded the outgoing numbers dialed, not the content of the communication, and Smith only has a reasonable expectation that the contents of his conversation would remain private
· Carpenter v. United States ( Police arrested four men for robbery. One of them confessed that over the previous four months, they had robbed nine stores. The suspect identified 15 accomplices and gave the police their phone numbers. The police applied for court orders to obtain their cell phone records, and the judge issued an order directing Carpenter’s cell phone carriers to disclose cell site information for Carpenter’s phone for incoming and outgoing calls during the four-month period. Carpenter argued this violated the 4th Amendment b/c it was obtained without a warrant supported by probable cause. 
· Holding: The location information was a search b/c Carpenter had a legitimate expectation of privacy, so police must get a warrant based on probable cause. 
· This is like GPS-tracking but worse
· Your phone stays with you everywhere you go. It follows you beyond public areas into private residences. 

· Your phone records the privacies of life, not just your movements 
· With cell site location information, the police can go back in time by asking your cell phone carrier for the information, so the surveillance tool here is not just forward-looking (like GPS-tracking) 

· The third-party doctrine doesn’t apply: this is not a voluntary disclosure b/c he can’t stop the cellphone carrier generating this information 
· A dog sniff of a closed luggage at the airport is not a search 
· United States v. Place ( Agents stopped Place at the airport. They seized his luggage, suspecting it contained drugs, in order to obtain a warrant to search the luggage. They took the luggage to another airport to be examined by a drug-sniffing dog. The process from initial stop to drug sniff took 90 minutes. The dog reacted positively to one of the pieces of luggage. 
· Holding: This is not a search b/c it was a limited search and it revealed only limited information
· Limited search: the dog sniff didn’t involve opening the luggage. So, it does not expose noncontraband items that otherwise would remain hidden from public view, as does an officer’s rummaging through the luggage. 
· Limited information: The dog doesn’t alert to anything else, except the presence or absence of illegal contraband. What is detected is limited, so the search itself is a limited intrusion.
· A dog may sniff a car for drugs during the course of a lawful traffic stop. However, this can become unlawful if it is prolonged beyond the time reasonably required to complete the mission for the stop. 
· Illinois v. Caballes ( Caballes was pulled over for speeding. Another officer brought his drug-sniffing dog to the scene. The officer let his dog sniff the car while the other officer wrote Caballes a ticket. The dog detected drugs in the trunk, and the officers then conducted a search. 
· Holding: This is not a search – if you are lawfully pulled over, the police can walk a drug-sniffing dog around your car. 
· No reasonable expectation of privacy in contraband, and this action by the police only serves to reveal the possession of contraband 
· The dog only searches the exterior of the car, it does not jump inside the car and no doors are open, so it does not expose noncontraband items that otherwise would remain hidden from public view
· The dog only smells for contraband, and it did not reveal any of Caballes’ private information other than the presence of drugs in the trunk, so it is a limited search 

· In Kyllo, the thermal-imaging devices were capable of detecting lawful, private intimate activities 

· Dissent: This is sensory-enhancing technology, so it is a search. Also, dogs make mistakes.
· Rodriguez v. United States ( Rodriguez was pulled over for driving his car onto the shoulder of a highway. The officer questioned him and collected his driver’s license, car registration, and proof of insurance. The officer then issued him a warning ticket. This process took 22 minutes. Seven or eight minutes after issuing the ticket, the officer asked permission to walk his dog around the car. Rodriguez refuses, but the officer still walks the dog around the car. 
· Holding: This was an unreasonable extended seizure ( You cannot extend a traffic stop to get a drug sniff in absence of proper justification for the drug sniff. 
· The seizure is the stop. This was a lawful seizure for the first 22 minutes. However, when the cop extended the seizure to make Rodriguez get out of the car and walk the drug dog around the car, that was unreasonable. 
· The seizure became unreasonable after all the business of the traffic stop was over ( When the officer checks the registration, issues the driver the warning ticket, and hands him back his driver’s license and all the documents, at that moment, there is no more lawful basis for the seizure. The officer must justify the extended seizure with suspicion. 
· The authority for the seizure ends when the tasks tied to the traffic violation are completed or reasonably should have been completed. Beyond determining whether to issue a ticket, an officer’s mission includes ordinary inquiries incident to the traffic stop such as checking the driver’s license, determining if there are any outstanding warrants against the driver, and inspecting the car’s registration and insurance. 
· The officer cannot extend a traffic stop to get a drug sniff just b/c he did a lawful traffic stop. The officer cannot use a drug dog to sniff the car after the traffic stop is over b/c a drug sniff is not part of the mission of the stop. 
· Using a drug-sniffing dog in the curtilage of a person’s home to determine whether drugs are inside the home is a search
· Florida v. Jardines ( A detective received a tip that marijuana was being grown in Jardine’s home. Afterwards, the detective approached the house with a drug-sniffing dog. When the detective neared the porch, the dog detected marijuana. As a result, the detective was able to get a warrant to search the house. 
· Holding: This was a Jones search – B/c the detective intruded onto the porch, which is the curtilage of the home, in order to gather information, this was a search under Jones. 
· The police have an implied license to come onto the front porch, knock, and then leave. However, this exceeds that implied license b/c the officer was doing more than what we allow people to do on our front porch. 
· Hypo ( Walking through apartment buildings is not a search. Walking through apartment buildings with a drug-sniffing dog is not a search. 

· Are all homes protected by the 4th Amendment in the same way? How might different homes get different protections?

· The curtilage is a little buffer zone, so having a curtilage gives someone a little buffer zone where someone who doesn’t have a curtilage might not have this buffer zone. 

· Example: someone who has a gate that is locked gets a little more protection b/c people can’t just walk up to their front door. 
· Factors for determining when a 4th Amendment search has occurred: 
· (a) Knowingly expose to the public 
· No reasonable expectation of privacy in something knowingly exposed to the public 

· (b) Convey to third party 

· No reasonable expectation of privacy in information disclosed to third parties. 
· You assume the risk of an untrustworthy friend, you assume the risk of the police installing a pen register and taking down the numbers you have dialed, you assume the risk of the police going through the trash that you put out on the curb 
· (c) Use of technology to enhance surveillance 
· Helicopters ok, infrared cameras not ok 

· No reasonable expectation of privacy against sensory-enhancing technology that is not generally available (especially if it is invading into the home) 

· (d) Nature of information obtained 

· Intimate details: are they just detecting contraband or are they seeing the owner of the house taking a bath?

· (e) Nature of intrusion 

· The drug dog sniffing your car or luggage is ok, but the drug dog sniffing your porch is not ok 
· If a sniff extends your traffic stop, that is a seizure that needs its own justification 

·  (f) Location 

· The house being the most protected place 
When is a Person Seized?
· A person has been “seized” only if, in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave. 
· United States v. Mendenhall ( After exiting her plane, Mendenhall was approached in the airport by two DEA agents, who said they questioned her b/c she met the drug carrier profile: she was coming from LA, she was the last to leave the plane, she didn’t claim her luggage, she went to the ticket counter and bought a ticket to Pittsburg. When the police approached her, they asked her to see her ticket and id. They found out that she bought the ticket under a different name. They then tell her that they are from the DEA, and she becomes nervous. They asked her if she would come with them to their office. At the office, they asked her if they could search her, and she agrees. The officers find heroin. 
· Holding: Mendenhall was never seized b/c there was no objective reason to believe she could not simply walk away from the conversation. Once the officers gave her id and ticket back to her, a reasonable person would have felt free to leave. 
· As long as the person who is questioned remains free to disregard the questions and walk away, there has been no intrusion upon that person’s liberty or privacy. 
· The question is not whether she was actually free to leave, but whether a reasonable person in her situation would have felt free to leave the encounter
· The officers didn’t grab her and force her to come to the DEA office, they asked her, and she agreed to come. So, this was consensual. 

· No uniform, no display of weapons, didn’t make any commands, was in a public place, they approached her, they asked for her id and ticket and she gave it to them, they gave her id and ticket back to her. 

· Subjective factors such as age, race, and education are not irrelevant, but they are not decisive: she was 22 years old, black, and never graduated from high school 

· Examples of what might be a seizure: 

· The threatening presence of several officers
· The display of a weapon by an officer
· Some physical touching of the person
· The use of language or tone of voice indicating that compliance with the officer’s request might be compelled 
· Florida v. Bostick: The test is not whether a reasonable person in his situation would have felt free to leave but whether a reasonable person would feel free to terminate the encounter. If they would, then they are not seized. 
· Even if a reasonable person would not have felt free to leave, a seizure does not occur until a suspect is either physically restrained by an officer or actually submits to an officer’s show of authority 
· California v. Hodari D. ( Two police officers were policing a high crime area. They were wearing street clothes, but their shirt said “police” on it. Some kids saw the cop car, and then they all took off running. Just before one of the officers caught up to him, Hodari tossed the crack cocaine he had been carrying. A moment later, the officer tackled Hodari and handcuffed him. Hodari argued that he was seized when he threw away the rock that was crack cocaine, not just when the officer tackled him. It matters if he was seized at the beginning b/c maybe the drugs were the fruit of an unlawful seizure. 
· Holding: Hodari was not seized until the moment he was tackled, so when he threw away the drugs before the officer caught him, he abandoned the drugs and it was not the fruit of an illegal seizure – An arrest requires either physical force or, where that is absent, submission to the assertion of authority. 
· A show of authority alone is not enough for a seizure. 
· When the officer says “stop,” and the suspect runs, then he is not seized 

· When the officer says “stop,” and the suspect stops, then he is seized b/c he submit to authority 

· This rule sets up an incentive to stop: when the police say stop, and you run, then you don’t have 4th Amendment protection
· Dissent: Worried about the opposite incentive this rule might create for law enforcement ( this should be a seizure b/c by not calling it a seizure, we are incentivizing law enforcement to chase people and yell at them to stop. 
· A person is seized if a reasonable person would not feel free to leave or terminate the encounter and that person either submits to an officer’s show of authority or is physically restrained by an officer. 
Probable Cause 
· Required in order to get a warrant and required in order to conduct a warrantless search or seizure 
· Judged at the time of the search or seizure 

· Does not require certainty: would a reasonably prudent man believe that criminal behavior was afoot?

· Probable cause exists where the facts and circumstances within the officer’s knowledge, and of which they have reasonably trustworthy information, are sufficient in themselves to warrant a man of reasonable caution in the belief that: 

1. An offense has been committed by the person to be arrested, or 

2. An item subject to seizure will be found in the place to be searched 
· Under the totality of the circumstances, there is a fair probability that evidence of criminality will be found in a particular place at the time of the search or that the person to be arrested has committed, or is committing, a crime 

· Facts known to the officer sufficient for that officer to believe that he will discover evidence of a crime or a person for whom he believes has committed a crime 
· The information may include reasonably trustworthy hearsay, as well as the officer’s own personal observations 

· Requires specific and concrete facts, not just conclusory speculations

· Something more than just a hunch or suspicion, but considerably less than proof beyond a reasonable doubt 
· When weighing the adequacy of probable cause, courts focus on the source of the information in the possession of the police and the conclusions that may be reasonably drawn from it

· If the information is based on the officer’s own observations, credibility is usually presumed 

· If the officer obtained the information from a third party (e.g., anonymous tip), reliability of that source must be weighed with the accuracy of the inferences drawn 

· Aguilar-Spinelli (OLD TEST): For an informant’s tip to contribute to probable cause, the judge must be satisfied regarding the informant’s: 

1. Basis of knowledge, and 
· Good: 

· “I saw it myself” 
· “The target sold it to me directly” 

· “I saw ammunition, gun case, and a receipt” logically implying a gun 

· Self-verifying details: something so specific that it can’t be a wild guess 

· Not so good: 

· “I heard in a neighborhood bar…” 

· “I’ve got a hunch” 
2. Reliability/veracity/credibility
· Track record of the informant 
· Informant’s disclosure exposes informant to potential criminal liability (party admission, declaration against interest) 

· Example: “I myself bought drugs from the Dean.” 

~Each can be supported through corroboration 
· Probable cause is a practical, common sense decision whether, given all the circumstances set forth in the affidavit before him, including the veracity and basis of knowledge of persons supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place
· A deficiency in one may be compensated for, in determining the overall reliability of the tip, by a strong showing as to the other, or by some other indicia of reliability 

· Illinois v. Gates ( Police received an anonymous tip implicating the Gateses in an illegal drug scheme. The tip gave the Gateses address and gave a detailed account of how they buy and sell their drugs. The cops then did some investigation: they sent someone down to West Palm Beach, they found a hotel that was registered to an S. Gates, someone flew in and checked into that room, they saw him leave with a woman in a car, and he drove suspiciously on a highway that someone would take driving to Chicago. The police check off all the allegations in the tip (the tipster predicted something that came true). The police then go get a warrant, and they are waiting for the Gateses when they get back to Chicago.  
· Holding: While the anonymous tip standing alone did not amount to probable cause, once it was coupled with the detective’s corroboration, particularly those parts predicting the Gateses’ future actions, probable cause was established. 
· Court gets rid of the old Aguilar-Spinelli two prong test ( it is too rigid b/c it would be impossible to know reliable a tipster is without knowing who they are (this test wouldn’t work for cases involving anonymous tips)
· Probable cause is a totality of the circumstances test. Basis of knowledge and reliability are still relevant, but if you are short on one, you can make up for it with some strength on the other 

· If the police go out and corroborate the tip, then that is going to strengthen the allegations in the anonymous tip

· The details can provide a basis of knowledge for an unknown tipster ( We don’t know how this person knows what they know (basis of knowledge is not stated in the letter), but the details about future events is not easily predictable. When the surveillance corroborates the allegations, then that leads courts to say that the tipster must have a basis of knowledge b/c they were right. The tipster predicted the future, and it is hard to predict the future, so the tipster must have had a basis to assert all of those facts. 
· If the police don’t have the tip, then that is not enough for probable cause: a reasonable person would not believe criminal activity was afoot without the information in the tip
· Probable cause requires only a probability or substantial chance of criminal activity, not an actual showing of such activity 

· The corroboration of the letter’s predicted indicated, albeit not with certainty, that the informant’s other assertions were also true 

· It is enough that there was a fair probability that the writer of the letter had obtained his entire story from the Gateses or someone they trusted
· The test for probable cause is an objective standard and focuses on whether the reasonable officer could have found probable cause under the circumstances
· Ask ( Do the facts objectively indicate that there was probable cause for the stop? Would a reasonable officer have an objective basis for believing that a crime has been committed?
· Whren v. United States ( Officers pulled a car over when they saw the driver make a turn without signaling and then speed off at an “unreasonable” speed. At this point, there is probable cause to pull them over b/c they were violating traffic laws that the police witnessed themselves. The officer pulls over next to the car, gets out, and sees cocaine on the driver’s lap. Whren argued that the officer didn’t pull him over b/c he didn’t use his turn signal, but instead, b/c he was black, and the officers thought he was drug dealing. 
· Holding: An officer’s subjective motivation for stopping a car for minor traffic violations, even a racially biased motivation, is irrelevant. So long as the officers have probable cause that a driver committed a traffic violation, their stop of the car is objectively reasonable. 
· Generally, the decision to stop a car is reasonable if the police have probable cause to believe that a traffic violation has occurred, and the reasonableness of traffic stops does not depend on the actual motivations of the individual officers involved. 
The Warrant Requirement
· Katz ( Searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the 4th Amendment – subject only to a few specifically established and well-delineated exceptions. 
· Federal Rules of Criminal Procedure: 

· Warrant issued by magistrate 

· Identify person or property to be searched

· Identify person or property to seized 

· Designate magistrate for return 

· After you have executed the warrant, you fill out a form that tells the magistrate what happened 

· Lists all the things found when the cops did the search 

· Warrant generally good for 14 days 

· Typically specify the time period in which the search may take place 

· Should be served during “daytime” (6 am – 10 pm) 

· If law enforcement wants a nigh search, they have to specifically request it, and the warrant has to authorize execution during those nighttime hours 

· Burden is on the govt to come forward with information before doing a search or seizure to get authorization to do that search or seizure 

· If the police get a warrant, then there is a presumption that the search or seizure was reasonable 
· Knock & Announce Rule: the police generally must knock and announce their presence before entering a residence and executing a search warrant. 
· Wilson v. Arkansas ( 4th Amendment requirement, but not required if it would endanger officers or lead to the escape of the suspect or destruction of evidence 

· Richards v. Wisconsin ( No per se, categorical exceptions to the knock and announce requirement. Case-by-case reasonableness inquiry. 
· United States v. Banks ( Waiting 15-20 seconds after knocking to enter is good enough 
· Hudson v. Michigan ( No exclusionary rule for knock and announce violations (i.e., when the police violate the knock and announce rule, that does not result in the exclusion of the evidence). 
· Notice: usually, subjects of warrants are given notice at the time of service of warrant
· “Sneak and peak” warrants are sometimes permissible: subject receives delayed notice, no later than 30 days after the search (must show why you need this delayed notice) 
· Scope: searches authorized by a warrant must still be executed in a reasonable manner 

· Police can’t look in kitchen drawers when searching for a stolen big screen TV
· Police can’t carry out a search in an unusually violent or degrading manner 

· Excessive or unnecessary destruction of property in the course of a search may violate the 4th Amendment 

· Those present at a residence when the police are executing a search warrant may be detained during the search for a reasonable amount of time. 
· Purposes of allowing such detentions: 

· Preventing flight by the individual in case incriminating evidence is found

· Minimizing the risk of harm to the police (might get in the way) 

· Helping the police complete the search in the event that questions arise 

· Muehler v. Mena ( Two officers obtained a warrant to search the suspected home of gang member for weapons and for evidence of gang activity. At 7 am, the two officers and a SWAT team executed the warrant. They handcuffed Mena and three other occupants at gunpoint. The occupants were then held in the garage for 2 to 3 hours while the search was completed. During their detention, an INS officer asked for each person’s name, date of birth, place of birth, and immigration status. Mena argued that this was an unreasonable execution of the warrant, so her 4th Amendment rights were violated. 
· Holding: Mena’s detention for the duration of the search was reasonable b/c a warrant existed to search the property and she was an occupant of that address at the time of the search. Balancing against officer safety and effective execution of the warrant: 
· The officers’ use of force in the form of handcuffs to detain was reasonable: the safety risk inherent in the search of a home for weapons and gang members outweighs the minimal intrusion on Mena’s liberty; the need to detain multiple occupants makes the use of handcuffs reasonable; it was not terribly wrong or degrading 
· The officers’ ongoing safety concerns justified the length of detention: 2 to 3 hours is not that long of a time to detain someone
· Questioning and requests for documentation do not constitute a seizure // mere police questioning does not constitute a seizure.

· Even when officers have no basis for suspecting a particular person, they may generally ask questions of that person, ask to examine the person’s id, and request consent to search his or her luggage. 
· Cases after Mena 

· If a person is on the property, the police can detain that person 
· Ninth Circuit: detaining a person away from the home is unreasonable b/c the Summers’ factors do not apply (other courts have held otherwise) 
· United States v. Bailey: Once a person has left the immediate vicinity of the premises to be searched, detentions must be justified by some other rationale (other than that the detention was to ensure the safety and efficacy of the search)
Exceptions to the Warrant Requirement 

· Exigency: An emergency situation and probable cause required 
· (1) Hot pursuit: The police can enter a home without a warrant in hot pursuit of a fleeing felon. But police cannot enter a home without a warrant to make a routine felony arrest. 
· Warden v. Hayden ( Police receive a call about an armed robbery. The caller gave a description of the suspect and the address of the home the robber just ran into. The police arrived at the home without a warrant. Hayden’s wife offered no objection to the search (she probably just stood there), but she did not agree to have them search the house (did not affirmatively consent). The officers go into the house, find Hayden, a gun, and the clothes he was wearing. 
· Holding: This was a justified warrantless search b/c of the exigencies of the situation – The 4th Amendment does not require police officers to delay in the course of an investigation if to do so would gravely endanger their lives or the lives of others. 
· Timing: close in time 

· Probable cause that he’s in there: the taxi driver watched him run down the street and into the house. The cops don’t have to be certain that he’s in there or that the guy who ran in the house was the guy who did the robbery

· An exigent circumstance: hot pursuit of an armed criminal 

· Note: the seriousness of the offense might inform the exigency 
· Note: The police must also have probable cause to believe the suspect has just committed a crime and that he is the particular dwelling
· Payton v. New York ( The alleged offense was murder. Without obtaining a warrant, the police went to Payton’s apartment to arrest him. When he did not answer the door, they broke into the home. Payton was not at home, but the police found a gun shell casing in plain view, seized it, and entered it into evidence. The police had probable cause at the time they entered Payton’s house, but there was no warrant. 
· Holding: Even if you are a suspected murderer, warrantless entry into the home, with probable cause but absent exigency, is unreasonable ( without a warrant and without exigency, the police cannot just bang down the door and arrest someone, even when that person is suspected of murder. 
· The physical entry into the home is the chief evil in which the wording of the 4th Amendment is directed. 
· In the absence of hot pursuit or destruction of evidence, the police have to go get a warrant if they want to enter the home. Just go get a warrant. 
· Not in hot pursuit: this is two days later, and they just think he’s at home

· No fear of destruction of evidence: no evidence that he’s in the home and hiding things 

· Dissent: This rule will severely hamper effective law enforcement 
· We are putting these officers in a tough spot: if they go in too soon, all the evidence found is going to be suppressed. If they err on the side of caution, all the evidence might be destroyed. 
· (2) Imminent destruction of evidence: Officers may enter a home without a warrant to prevent the imminent destruction of evidence
· Police do not create an exigency when they act lawfully and reasonably. If they engage or threaten to engage in conduct that violates the 4th Amendment, the exigency exception does not apply, and a warrantless entry is not justified. 
· Police-created exigency doctrine requires more than simple causation b/c fear of detection by police causes most destruction of evidence activity. 
· Kentucky v. King ( The police are looking for a drug dealer. They thought he just ran into an apartment. When they go up the stairs, they see two doors. They didn’t know which door the person they were looking for ran into, but they smelled marijuana coming from door #1. They knocked, and then they heard sounds of people moving inside. They argued that they went inside b/c they were worried that evidence of criminality was being destroyed, so that exigency made their warrantless entry reasonable. King argued that the cops created the exigency: they banged on the door as hard as possible, yelled “police” as loud as they could, so they created the exigency that they used to justify banging down the door and getting inside the apartment. 
· Holding: The police did not create this exigency b/c they did not violate the 4th Amendment or threaten to violate the 4th Amendment 
· Did the police had a basis to believe that evidence was being destroyed before they knocked?

· They believed that they were burning evidence of the drugs right now. They could smell the destruction of evidence, so the smell itself was evidence of the imminent destruction of evidence. 

· If the cops completely lacked probable cause and said, “open the door or I’m banging it down,” that is a threat to violate the 4th Amendment. You could then say that the police created the exigency and it didn’t justify their warrantless entry into the home. 

· Court gives a practical tip when dealing with law enforcement: 

· When the police knock, don’t answer the door b/c it’s your right not to answer the door. Then, if you choose to open the door and speak, don’t let them come in and ask if they have a warrant. If you do that, then it will be over, and the police will leave. 

· What you shouldn’t do if scramble around or make noises when the police knock on your door. 
· Missouri v. McNealy ( At 2am, an officer pulled over a car for speeding and repeatedly crossing the centerline. The officer observed that the driver had bloodshot eyes, slurred speech, and breath smelled of alcohol. The driver admitted he had a couple beers at the bar. The driver was unsteady on his feet and couldn’t walk in a straight line. The driver refused to blow into a breathalyzer. The officer arrested the driver, took him to the hospital, and ordered a hospital lab technician to take a blood sample. 
· Holding: The natural metabolization of alcohol in the bloodstream, resulting in the loss of evidence of intoxication, does not justify a per se blanket exigency for blood draws. The determination must be made on a case by case basis. 
· (3) Public safety: The police may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury 
· Brigham City, Utah v. Stuart ( Officers responded to a noise complaint and observed through a screen door a physical altercation among four adults and a teen. The officer opened the door and announced himself, but no one heard. The officer then entered the home and yelled, at which point the fight stopped. 
· Holding: Warrantless entry into a home is allowed if there is a reasonable basis to believe that an occupant of the home would be endangered were the police to wait to obtain a warrant before entering – the “ongoing violence” provided sufficient justification to make the entry reasonable. 
· In assessing reasonableness, the subjective intent of the officer does not matter, even if it is a pretext; all that matters is whether there is an objectively reasonable basis about public safety 

· Michigan v. Fisher ( Police responded to a complaint of a disturbance. Upon arrival, police saw blood on the hood of a pickup truck and broken windows on the home. Fisher was screaming inside the house, throwing things, and bleeding. Officers asked if he was ok. Fisher ignored them, and then told them to get a warrant. An officer then pushed open the front door, entered the house and found Fisher pointing a gun at him. 
· Holding: This met the public safety exception b/c the circumstances available to the officers made it reasonable to believe that there was a safety threat.

· The officers did not know if there were other occupants in the house who may have been injured, but Fisher’s rage could have been directed at another occupant and Fisher was behaving erratically, so the officers had an objectively reasonable basis to enter the home to render aid. 
· If the police want to enter the home, they need exigency. Factors that affect exigency: 


· How much time does it take to get a warrant?
· What govt interests are at stake?

· Is it 2 am or 2 in the afternoon?

· How many police officers are on the scene?

· Is there a threat of harm to someone? (like Hayden)

· Is there a reason to believe they are dangerous?

· Is there a reason to believe they are about to flee?

· Is there a reason to believe they are about to destroy evidence?

· The gravity of the crime

· Murder is a serious crime, and in Payton, it didn’t seem to matter to the court

· Welsh v. Wisconsin ( The gravity of the offense may inform exigency and limit the ability of police to make a warrantless entry. 
· If it is a minor offense, that undercuts the notion that there is a true emergency going on 

· Automobile exception: A vehicle and probable cause required (probable cause alone not enough) 
· Carroll v. United States ( To conduct a warrantless search of a car, police need probable cause to believe there will be contraband or evidence of a crime inside the car. 
· Justification: the vehicle can be quickly moved out of the locality or jurisdiction in which the warrant must be sought. No need to get a warrant to search a car b/c given their mobility, cars are not likely to remain in place while police get a warrant (potential for loss of the evidence) 
· Chambers v. Maroney ( Even if the automobile has been impounded to the police station, and thus was not movable, the automobile exception still applies. 
· Justification: lesser expectation of privacy in our vehicles 
· California v. Carney ( DEA agents received an anonymous tip that a motor home was being used to exchange marijuana for sex. This tip alone did not establish probable cause, so the agents went to corroborate the information in the tip by observing the mobile home. They observed a man accompany Carney to the motor home and, when the man left, they talked to him and he confirmed that criminality was going on inside. At this point, the police had probable cause, and they entered the mobile home without a warrant. 
· Holding: RV is a vehicle, so a warrantless search is permissible with probable cause.  
· Two justifications for allowing warrantless searches of vehicles: 

· (1) The ready mobility justifies potential exigency that the car can disappear at the turn of a key with the evidence inside of it 

· (2) Reduced expectations of privacy inside our vehicles 

· Pervasive regulation of vehicles: license plates, headlights, safety equipment, exhaust fumes/noise 

· A car’s purpose is for transportation, not for keeping personal effects 

· Note: If this was a house, the police would not be able to go in b/c there are no exigent circumstances here (i.e., no hot pursuit, no destruction of evidence, no public safety issue). They would need to get a warrant first. 

· Collins v. Virginia ( A motorcyclist riding a distinctive black and orange Suzuki eluded police officers by speeding away. Using social media, the officers determined that the motorcycle was parked at Collins’s home. An officer went to the home, up the driveway, and found a motorcycle under an opaque white cover. The officer lifted the cover to see the license plate and VIN for the motorcycle, which was listed as stolen. Issue was whether the police could do a warrantless search of a car in the driveway. 

· Holding: The automobile exception does not apply to entry into your home, so the police cannot conduct a warrantless search of a car if the car is in the home. 

· There is probable cause to believe that an offense was committed: the motorcycle is distinctive enough that the police believe that the same speeding motorcycle is the one parked in the driveway

· However, the driveway is within the curtilage of the home, and the officers cannot conduct a warrantless search of the home on just probable cause ( They need something more, and there is no exigency here (no hot pursuit, no destruction of evidence, no public safety)
· Police can minimize the exigency that the car will leave by parking right in front of the house while getting the warrant
· Note: if the car was parked on the street, then the police could conduct a warrantless search on just probable cause alone 
· Containers in cars
· If the police have probable cause to search a car generally or a container in the car in particular, then the police can search the car for the container and open the container when found without a warrant – the only limit being the size and shape of the item sought ( Police may search only where such items may be hidden 
· Example: Probable cause to believe a car is transporting stolen televisions would not justify a search of the glove compartment or a briefcase found on the seat (the TV is obviously not there since it wouldn’t fit). But probable cause to believe the car is carrying narcotics subject it (and any containers in it) to a more extensive search. 
· California v. Acevedo ( The police believed that a FedEx package had drugs in it. They followed the person who picked up the package to his house. He goes in the house with the package, but the police couldn’t go into the house without a warrant b/c there was no exigency. Acevedo then came out of the house with a bag that looked like the FedEx package, and he put the package in his trunk and drove away. 
· Holding: The warrantless search of the package was permissible b/c the officers had probable cause to believe that contraband was present inside the car. 
· If the police have probable cause to search a car generally or have probable cause to search some container and that container is in the car, then the police can search the car without a warrant, can seize the container, and can open the container, as long as it is a container that might have in it the thing that they are looking for. 

· Note: If Acevedo is walking down the street with the package, the police cannot search the package (can only do this after a lawful arrest). However, once he puts the package in his trunk, the police can search inside the car for the package. 
· Hypo ( Police have probable cause to believe a red piece of luggage being carried by Dan has drugs in it while he talks down the street. Can the police run up, seize the luggage, open it, and start looking inside?
· No – The police might be able to seize it, but they can’t actually open it. 
· The police have probable cause, but they don’t have a warrant. Without a warrant, the police need probable cause plus something else. Since there is no car yet, no exigency, no consent, no lawful arrest, the police can grab the luggage, but they can’t open it. 

· Absent an exigency, or a car, or a lawful arrest, or consent, the police can’t get into the luggage without a warrant. 

· Hypo ( Dan stops next to a car, opens the trunk, puts the red luggage in the trunk, closes the trunk, and gets in the driver’s seat. Inside the trunk, the police find the red luggage and a black luggage. Can the police force him to open the trunk or press the button themselves and look inside the trunk for the red luggage?
· Yes – The police still have probable cause, and now they are in a car, so they can open the trunk and look. The police can grab the red luggage and open it. 
· BUT the police cannot keep looking through the trunk when they find the red luggage. The police have probable cause, not to the car generally, but to this red piece of luggage that they saw him put in the trunk. 

· They looked in the trunk, and they found the red luggage, so they can open the red luggage. However, what they can’t do is keep looking through the trunk b/c they found the red luggage and they don’t have probable cause to believe that there is anything else in the trunk. 

· If the police have probable cause to a container (luggage) and they watch someone put the luggage in the trunk, they can now open the trunk, look for, find the red luggage, and open the red luggage. But the police can’t open the black luggage, can’t look in the glove compartment, and can’t look in the passenger compartment. If the police have probable cause to the red luggage, once they find the red luggage, they cannot keep searching UNLESS probable cause evolves
· Hypo ( What if the police open the red luggage and find packages of drugs? Is there an argument that they can now look in the black luggage?

· There is a whole bunch of drugs in one piece of luggage, more than personal use, which suggests that this is a dealer/trafficker, and that leads me to believe that it was possible that the other pieces of luggage in the trunk might also have had drugs. Probable cause evolves b/c now the officer is likely to believe there are drugs or weapons in the other luggage in the trunk. 
· We judge every search or seizure at the time it happens: what did the cops know at the time of the search or seizure? 

· Probable cause does not get frozen in time – the cops can do a lawful search and find things, and that may create additional suspicion that the cop will find additional evidence of criminality in all the things they couldn’t look in before they found the guns or the drugs in the red luggage 

· Hypo ( After opening Acevedo’s trunk, the police immediately spot the paper bag, open it, and find marijuana. The police proceed to search the remainder of the trunk. They find and seize transparent bags of cocaine hidden under a blanket. They search the passenger compartment next and find a small quantity of marijuana under the front passenger seat. 
· It is not ok to proceed to search the trunk – Acevedo does not allow the police to keep searching once they find the marijuana. 
· The prosecution could only argue that probable cause evolved when they found the marijuana: it was a quantity that suggested dealing and not personal use, and therefore, the cops thought there would be guns and drugs found elsewhere in the car (this argument will likely work)
· Hypo ( After opening Acevedo’s trunk, the police immediately spot the paper bag, open it, and find a bag full of Halloween candy. The police proceed to search the remainder of the trunk. They find a seize transparent bags of cocaine hidden under a blanket. They search the passenger compartment next and find a small quantity of marijuana under the front passenger seat. 
· This not ok – the cops only have probable cause to search the brown paper bag, and once they find it, they can’t keep searching
· The prosecution will argue that this was the wrong brown paper bag, so they could keep looking in the trunk, and maybe they do find another brown paper bag or maybe they find some cocaine while looking for the brown paper bag that they have probable cause to believe has drugs in it. 

· Hypo ( After opening Acevedo’s trunk, the police hunt and hunt but cannot find the paper bag. They do find a briefcase, open it, find the brown paper down inside, and open it. Inside, they discover marijuana. 
· This is ok – the cops have probable cause to this brown paper bag, and they can look inside the trunk for anything that might have the brown paper bag in it (a duffle bag, a briefcase, a backpack). If the brown paper bag could be inside something in the trunk, the police can look there. 
· Hypo ( The police stop Acevedo before he gets in his car. They do not arrest him, but they seize the paper bag and open it, finding marijuana inside. 
· This is not ok – the cops cannot open the brown paper bag, even though they have probable cause. They can seize it, but they cannot open it (need a lawful arrest, exigency, consent, a car in order to open the brown paper bag, or a warrant). 
· Hypo ( The police stop Acevedo before he gets in his car. They arrest him for possession of marijuana, seize the paper bag and open it, finding marijuana inside. 

· This is ok – a search incident to a lawful arrest: the cops can search his person, and the backpack is arguably within reach (there is authority to support looking in the brown paper bag). 
· Ownership of containers in cars: if the police have probable cause, the purported ownership of different items in the vehicle does not limit their authority to search the car without a warrant. 
· Wyoming v. Houghton ( Police pull over a car for faulty break lights. There are three people in the car, the cop sees a hypodermic needle in the guy’s shirt pocket, the cops asks what it is for, and the cop then tells them to get out of the car. The cop searches the car, and he finds a purse in the backseat. A passenger says it is her purse and not the driver’s, so the officer can’t look inside. 
· Holding: Police can search a passenger’s purse when searching for drugs b/c there was probable cause to believe that evidence of drug use and drug distribution would be found somewhere in the passenger compartment. 
· The police can very often get into the glove box
· People often keep registration in the glove box, and registration indicates who owns the car. Ownership of the vehicle is often relevant to the things that the police are trying to figure out. Unless you have a fact pattern where ownership of the vehicle is irrelevant, then that is relevant to resolving the issue presented to law enforcement, and they can almost always get into the glove box. 
· The big deal is often with the trunk and the passenger compartment: the police may have probable cause for one but not the other, and you are trying to limit it at least under the automobile exception. 
· Search incident to lawful arrest
· After a lawful, custodial arrest, the police can search the person and the area within his immediate control (i.e., the grab area – the area within which the suspect can gain possession of a weapon or destructible evidence)
· Chimel v. California ( Pursuant to a valid arrest warrant, the police went to Chimel’s home to arrest him. Chimel’s wife let the police inside and, when Chimel returned home, they arrested him. Without a search warrant and without permission, the police then conducted a complete search of Chimel’s home. 
· Holding: The scope of the search was unreasonable b/c the search went far beyond Chimel’s person and the grab area 
· When an arrest is made, it is reasonable to search the person arrested, and the area within the suspect’s immediate control, out of a concern for officer safety and a concern for the preservation of evidence 
· If there are multiple people at home, then we can probably justify a search by arguing destruction of evidence 
· The police may search a person incident to arrest regardless of the crime that led to arrest. 
· A search incident to arrest is permissible even if there is no reason to believe that the individual has weapons 
· Court does not take subjective, individualized facts about each arrest into account 
· Timing: does not require that the arrest happened first and then the search incident to arrest 
· Courts ask ( At the moment the police was doing the search, was there already probable cause to arrest them, and did they within a reasonable time actually arrest this person? 

· If so, and there are no other exceptions, then the court might allow it as a search incident to lawful arrest 

· Courts justify searches that preceded a lawful arrest under the search incident to lawful arrest exception – but there has to have been an arrest 
· The police cannot conduct a warrantless search of a cellphone incident to arrest 
· Riley v. California ( Police pulled Riley over for expired tags and impounded his car when he learned that Riley’s license was suspended. They searched his car and found two handguns. They arrested Riley, did a search incident to the lawful arrest, and found a cellphone in his pocket. Looking through his cellphone, the police find gang-related texts and find a photo of Riley in front of a car that they believe was involved in a shooting. 
· Holding: The police need a warrant or exigent circumstances to justify the search of a particular phone. Court distinguishes a cellphone from a pack of cigarettes: the contents of a cellphone are far more invasive than the contents of a pocket or a regular contain in the pocket. 
· Search of car incident to arrest 

· 4th Amendment allows police to search a car without a warrant if: 

1. Arrestee is unsecured, and the passenger compartment is accessible, or 
· I.e., arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search 
2. There is reason to believe that evidence related to the crime of arrest will be found in the car at the time of the search

· Only the crime of arrest, NOT just any crime 

· Example: can’t search a car for a seatbelt violation b/c the officer is not going to find any evidence related to that crime in the car 
· Arizona v. Gant ( Officers arrested Gant for driving with a suspended license. He was handcuffed and then put in the back of a police car. With Gant secured in the police car, the officers searched his car. 
· Holding: The search of the car was unreasonable b/c Gant was securely restrained and clearly not within reaching distance of his car at the time of the search (he was securely handcuffed and placed in a police car before officers searched his car), and the police could not have reasonably believed that it was possible to find evidence related to the crime of arrest in his car (driving with a suspended license). 
· Protective sweeps 

· Police may conduct a warrantless cursory inspection of the premises only if there is reasonable suspicion, based on specific articulable facts, that the area to be swept might have someone that could be dangerous to the officers (not a full search of the premises) 
· Maryland v. Buie ( Buie and another man committed an armed robbery. Police obtained arrest warrants and executed the warrant at Buie’s home. The police are lawfully in the house b/c they have an arrest warrant. One officer checked the basement, where he found Buie and arrested him. Another officer then went into the basement to ensure that no one else was present who could pose a threat to the police.  
· Holding: The protective sweep was reasonable b/c this was a two-person robbery, so there was reason to believe that there might be someone else hiding in the basement 
· Do not get protective sweeps all the time. ONLY get a protective sweep if there is specific and articulable facts that someone else might be present 
· Plain view 
· Permits an officer to make a warrantless seizure of incriminating items he comes across while otherwise engaged in a lawful arrest, entry, or search 

· This doctrine does not permit a search, but only a seizure of something already discovered 

· Requirements for a lawful seizure of an item in plain view: 

1. Police must be lawfully present when they see an item in plain view, and 
2. The item must be immediately incriminating (probable cause to believe it is evidence of a crime or contraband) 
· Arizona v. Hicks ( Police entered an apartment without a warrant to investigate gunshots that had been fired. They noticed a stereo that was out of place b/c it was a nice stereo in a poor person’s house, and they thought it might be stolen. They did not have probable cause to support this. An officer moved the stereo, looked up the serial code on the back, and then seized it. 
· Note: Police could enter the apartment without a warrant b/c there was an exigency based on probable cause (they heard the gunshots). 
· Holding: The stereo was not lawfully seized pursuant to the plain view doctrine b/c even though the stereo was in plain view and the police were lawfully present in the apartment when they saw it, it was not immediately apparent that it was evidence or contraband (to figure out that the stereo was stolen, the cops picked it up and moved it to see the serial number). 
· Hypo ( From the sidewalk, police see a rocket-propelled grenade launcher inside a living room. The weapon is visible from the street b/c it is propped against a large bay window without drapes. Can the police enter and seize it?
· No – it is immediately incriminating, but the police are not lawfully in the house. If the police is not lawfully in the living room, then they can’t seize it. 
· Hypo ( Police have a warrant to search a home for various illegal firearms. While searching a closet, they come upon a shoe box. They open the box and see baggies of cocaine. They seize the cocaine. Lawful?
· Yes – the police are lawfully present b/c they have a warrant to search the home, and the officer is lawfully inside the shoe box b/c a gun can fit in a shoe box, and the baggies of cocaine are immediately apparent as contraband. 

· Hypo ( The police have a warrant to search for a stolen bicycle. While searching the garage, they come upon a cooler. They open it and find child pornography inside. Can the police seize it?
· No – the police are lawfully in the garage, but they are not lawfully in the cooler since the bike cannot fit inside the cooler. 
· Hypo ( The police are in hot pursuit of a fleeing felon. When they open the door of the home without a warrant, they see the clothes worn in the robbery on the floor of the entry. They seize the clothes. Lawful?
· Yes – the police are lawfully in the house due to hot pursuit. The officer must also show that the clothes were immediately incriminating. 

· Requirements for a lawful seizure of an item by plain touch: 
1. Police is lawfully present when they feel an item, and 
2. The item must be immediately incriminating by touch 

· Minnesota v. Dickerson ( Officers saw Dickerson leaving a known crack house. When Dickerson saw the officers, he turned and walked in the other direction. The officer then stopped him and conducted a pat down search. The officer didn’t find any weapons, but he felt a small lump in his pocket, reached into the pocket, and began moving the item with his fingers to figure out what it was before seizing it. 
· Holding: Even though the Terry frisk/pat down was lawful, b/c it did not reveal anything immediately incriminating, the officer could not go into Dickerson’s pocket to explore it further with his fingers (this is now considered a search). 
· If an officer lawfully pats down a suspect’s outer clothing and feels an object whose contour or mass makes its identity immediately apparent, its warrantless search is justified. BUT if an object’s identity is not immediately apparent, an officer may not conduct a search as part of the pat down after determining that the suspect does not have a weapon. 

· Note: If there was an arrest, the officer is allowed to go into someone’s pocket pursuant to a lawful arrest. 

· Consent-based searches 
1. Authority: was there authority to consent from the person who gave the consent?
1. Actual authority: landlord, tenant, car owner 

2. Apparent authority: police reasonably believe a person has authority to consent. Justifies a search even if it turns out that the police were wrong, and the person lacked actual authority. 

3. Georgia v. Randolph ( If two people have actual or apparent authority (cotenants), and both are physically present at the time, and one consents and the other refuses, no consent is given. If, however, only one cotenant is present and consents, search is allowed. 

4. Fernandez ( Police are looking for a robbery suspect. A woman answers the door, they ask to come in and give the man’s description. While they are talking to the woman, a male matching the description of the suspect walks up to the front door. He tells them to leave and get a search warrant. The officers arrest him and take him to their car. The officers then go back and ask the woman if they can look around the house. 
· Holding: When the objecting person leaves, the cops can go back and request consent again and obtain it. 

2. Voluntariness: was the consent voluntary (i.e., not coerced)?

· Schneckloth v. Bustamonte ( An officer stopped a car b/c a headlight and its license plate light were burned out. The driver told the officer that the car was his brother’s. When the officer asked the driver if he could search the car, he said ok. 
· Holding: The police can search without a warrant or any suspicion if they obtain voluntary consent. The state has the burden to show, under the totality of the circumstances, that consent was voluntary. 
· Under the totality of the circumstances, relevant factors include: 

· Knowledge of ability to refuse consent 

· But the govt does not have to prove that the suspect knew he could refuse consent; the govt does not have to warn the suspect of this right.

· Police behavior: tactics used by the police to obtain consent 
· Consent must not be the product of threats, pressure, intimidation, or harassment 

· Are the cops pointing a gun at you? Yelling? Is it in public or in an alley?

· Subjective characteristics of consenter 

· Possible vulnerable subjective state, age, education, intelligence 

· Whether the person is in custody or not 

· But you can still be in custody and consent voluntarily 

· Note: If you claim to have a warrant, but you don’t actually have one, consent is not voluntary 

· Note: If you threaten to go get a warrant, case law is mixed. If you have probable cause, then it is ok, and consent is voluntary
3. Scope: was the search within the scope of the consent or did it exceed the scope of the consent?
· An objective reasonableness standard: what would the typical officer understand about the limits of the consent given?

· Someone can withdraw or limit their consent at any time, but this does not retroactively invalidate what the police were doing before that moment 

Warrantless Arrests 

· As long as the police are not inside the home, probable cause is sufficient for a warrantless felony arrest 

· United States v. Watson ( A reliable informant alerted the police that Watson had stolen credit cards. The informant gave the card to the police and agreed to set up a meeting with Watson. During the meeting, the informant signaled that Watson had more stolen credit cards. The police arrested him, and he then consented to a search of his car.  
· Holding: Probable cause allows a warrantless arrest, as long as it is not within the home – b/c the police had probable cause to arrest Watson, the warrantless arrest was valid. 
· The police do not need a warrant to make a felony arrest in public so long as they have probable cause to arrest, whereas they do need a warrant to make a felony arrest inside your home. 

· Note: Payton was inside the home, and the police could not go inside the house to arrest him absent exigency (the home provides you with some extra protection). 

· No warrant required for any arrest if crime was committed in the officer’s presence 
· If an officer has probable cause to believe that an individual has committed even a very minor fine-only criminal offense in his presence, the officer may arrest that person without the need for a warrant 
· Atwater v. City of Lago Vista ( Atwater was pulled over for a seatbelt violation, which is a non-jailable offense. The officer arrested her and drove her to the police station. 
· Holding: The seizure was reasonable – b/c the officer had probable cause to believe that Atwater violated the seatbelt laws (a criminal offense), he was authorized to make an arrest ( if an officer has probable cause and they see it themselves, then they can arrest you 
· Note: Atwater vs. Welsh – only difference seems to be that one is at a house (Welsh) and one is not (Atwater) 
Stop vs. Arrest

· Terry stop requires reasonable suspicion, an arrest requires probable cause 

· Factors to consider in determining whether it is a stop or an arrest: 

· Movement 

· If the police move you to the police station, that is a strong argument that you have been arrested, even if the police didn’t tell you that you were under arrest 

· If the police take you from the gate area in the airport to their interview room without your consent, that is a strong argument that you have been arrested and not just stopped 

· Duration 
· If the police do a valid Terry stop, but they hold you for a long time, then you have now been arrested 

· Consider what the police are doing and whether the stop really needed to last that long 

· Anything longer than 20 to 30 minutes is no longer a Terry stop 

· Coerciveness 

· Handcuffing, drawing guns, restrains, shows of authority are all stronger arguments that the person has now been arrested 
Reasonable Suspicion for a Stop and Frisk
· Stop can be justified by reasonable suspicion that a suspect is involved in criminality, supported by specific and articulable facts and rational inferences from those facts 
· Length of the stop determined by its mission 

· Frisk can be justified by reasonable suspicion that a person is armed and dangerous, to protect officer safety 
· A limited search ( Brief pat-down of the outer clothing first, to search only for weapons. If the officer feels something like a weapon, then they can reach inside the pockets. 
· Not an evidentiary search 
· Armed and dangerous 

· Seeing a bulge 

· Furtive gesture 

· Reputation, knowledge that person carries a gun 

· Engaging in a particular crime (like daytime robbery in Terry)
· Tip that a person has a gun 

· Car frisk: officers may look inside a stopped vehicle for weapons if they reasonably believe that a weapon is located somewhere in the passenger compartment 
· More than a hunch, less than probable cause 

· Experience and training of the officer matter 

· Totality-of-the-circumstances inquiry

· Terry v. Ohio ( An officer was patrolling downtown Cleveland when he observed two men standing on a street corner outside a store. He saw one of the men walk up to the store window, peer inside, walk away, then walk back and peer inside the same store window. The other man then did the same thing. The officer found this behavior suspicious, and he suspected the men of planning to rob the store. He also feared that the men might have a gun. The officer approached the men to ask them some questions. He then grabbed Terry and patted down his outer clothing to determine whether Terry was armed. He felt a gun in Terry’s coat pocket and removed the gun. The officer then patted down the clothing of Chilton and Katz. He found a gun in Chilton’s pocket, but no weapons were found on Katz. 

· Holding: Reasonable suspicion, individualized and particularized, can justify a stop and frisk. The stop and frisk itself must be reasonable. 

· Reasonable is flexible: proportionate to the legitimate govt purpose – the more intrusive, the more justification required 
· Two goals of the Terry court:

· (1) Allow, or don’t unnecessarily interfere with, law enforcement’s ability to detect and prevent crime 

· (2) Officer safety and the safety of others 

· The officer seized Terry and subjected him to a search when he took hold of him and patted him down

· The stop: Stopping Terry and asking some questions in order to detect and prevent crime was reasonable – their behavior was suspicious, especially to an officer of 30 years’ experience detecting robberies in this area. 

· The frisk: The officer patted down the outer clothing, and he did not put his hands in the pockets. The officer confined his search strictly to what was minimally necessary to determine whether the men were armed and to disarm them once he discovered the weapons. 

· Need not rule out innocent conduct 
· Arvizu ( A border patrol agent became suspicious that Arvizu might be smuggling drugs. The agent based his suspicion of many facts, including: Arvizu appeared stiff and his posture rigid; Arvizu did not look at the agent and seemed to be pretending he was not there; Arvizu made efforts to avoid the checkpoint; the children’s knees in the back were unusually high as if their feet were propped up on something; the car’s registered address was in an area known for alien and narcotics smuggling; and minivans are commonly used for smuggling. 
· Holding: This was sufficient to meet the reasonable suspicion standard to stop the car ( Even if every single one of the things mentioned has an innocent explanation individually, in the totality of the circumstances, they all add up to reasonable suspicion that would justify pulling the car over, restraining the liberty of the people inside. 
· Reasonable suspicion and tips
· Tip + corroboration = reasonable suspicion 

· The tip alone is usually not enough for reasonable suspicion, so the officers must corroborate some of the information provided in the tip 
· Alabama v. White ( The police received an anonymous tip that a woman would be leaving a specific apartment complex at a specific time in a brown Plymouth station wagon with a broken right tail light, that the woman would drive to Dobey’s Motel, and that the woman would have an ounce of cocaine in a brown briefcase. Police observed a woman at the apartment complex get in a brown Plymouth station wagon with a broken right tail light, and drive in the most direct route to Dobey’s Motel. Before she gets to the motel, police pulled her over. They asked to search her car, and she consented to the search. 
· Note: This was a consent search, but White is challenging the initial stop. 
· The officers needed consent to search the car b/c there was no probable cause, so they couldn’t search her car without her consent. 
· Holding: The tip was sufficiently reliable to create reasonable suspicion 
· By accurately predicting future behavior, the tipster demonstrated “a special familiarity with respondent’s affairs” which in turn implied that the tipster had “access to reliable information about that individual’s illegal activities.” 

· No basis of knowledge + no special familiarity evident + no predictions of future behavior = no reasonable suspicion (unless the potential danger is great) 
· Florida v. J.L. ( Police received an anonymous tip that a young black man standing outside a particular bus stop and wearing a plaid shirt was carrying a gun. Police go to the bus stop and find a young black man wearing a plaid shirt. They stopped him, frisked him, and found a gun in his pocket. 
· Holding: This was not enough for reasonable suspicion b/c even though the police corroborate the tip, all they corroborated was information that anybody with no inside information could have described
· Compared to White: in White, the tipster predicted future events. Here, all we have is information that anyone near that street corner could look out their window and describe (J.L.’s location and his appearance). 
· Court hints at a bomb exception for anonymous tips (an anonymous tip about a bomb) ( In some circumstances an anonymous tip might allege something so dangerous that a search is justified even without sufficient indicia of reliability 

· Navarette v. California (A person called 911 reporting that a truck driver just ran that person off the road. The person gave the make, model, color, and license plate number of the truck. 19 minutes later, an officer saw the truck on the highway and followed it for five minutes without observing any traffic violations. The officer stops the vehicle, smells marijuana, searches the truck, and finds 30 punds of marijuana. 
· Holding: There was enough reasonable suspicion of an ongoing crime (drunk driving) to justify stopping the truck: the alleged conduct was a sufficient indicator of drunk driving. 
· There was sufficient indicia of reliability:  
· This was the very vehicle described by the tipster: she gave the color, make, model, and license plate number 

· We can infer the tipster had firsthand knowledge: the tipster said the van ran her off the road

· We can infer reliability: this was a contemporaneous report (a present sense impression), so the timeline of events suggests that the caller reported the incident soon after she was run off the road.

· The caller’s use of the 911 system: people don’t call in fake 911 calls, the calls can be recorded, lying is a crime that can subject someone to prosecution 

· It does not matter that the officer did not witness Navarette driving recklessly in the five minutes he was following the truck b/c a drunk driver will often focus and drive more carefully upon seeing the police 

· Need not rule out possibility of innocent conduct: does not matter that the behavior could be explained by another distraction or a crying baby 
· Flight and reasonable suspicion: Flight in a high crime neighborhood can constitute reasonable suspicion to justify a Terry stop 
· Illinois v. Wardlow ( Officers entered an area known for narcotics trafficking to investigate drug transactions. Officers saw Wardlow holding a bag. Wardlow looked at the officers’ direction and fled. The officers followed him, and eventually stopped him. They conducted a protective pat-down for weapons. The officer felt an object similar to a gun, opened the bag, and found a gun. Wardlow did not challenge the search of the bag/the frisk, he challenged the initial stop, arguing there was no reasonable suspicion to justify the initial stop. 
· Holding: Wardlow was in a high-crime neighborhood and fled as soon as he saw the police. These two factors gave the police reasonable suspicion that he was involved in criminal activity, so the stop was lawful. 
· Evasion is not per se reasonable suspicion, but it is a factor (flight alone does not equal reasonable suspicion) 
· Need some reason to believe that the person at least saw the police and recognized the police before fleeing 

· Hypo ( What if instead of running, he walked away?

· Walking away is still evading the police 
· Race and reasonable suspicion 

· Most cases say race or gender alone are not enough for reasonable suspicion 

· Need specific, individualized behaviors and descriptions that go beyond just race, gender, and location 

· Mistake of law and reasonable suspicion: An officer can make a reasonable stop even if the basis of the stop is the officer’s erroneous understanding of the law 
· Heien v. North Carolina ( Hein was pulled over for a faulty taillight (only one of the taillights were working, instead of two). In North Carolina, the law required only one working stop lamp. The officer didn’t know the law and pulled Heien over, mistakenly believing that a car needed two stop lamps under the law. 
· Holding: This was a reasonable mistake of the law b/c the statute isn’t entirely clear (the statute was genuinely ambiguous), and no North Carolina court has interpreted the statute to say whether one or two stop lamps is required, so it was reasonable for the officer to think that Heien’s faulty break light was a violation of the law. 
Suspicionless Searches
· Special Needs Doctrine
· First, the search must serve as its immediate purpose an objective distinct from the ordinary evidence gathering associated with crime investigation
· Second, circumstances make a warrant and probable cause inapplicable 
· Third, the court determines whether the search is reasonable by balancing several competing considerations, such as: 
· (1) The weight and immediacy of the govt interest, 
· (2) The nature of the privacy interest allegedly compromised by the search, 
· (3) The character of the intrusion imposed by the search, and 
· (4) The efficacy of the search in advancing the govt interest 

· Checkpoints 
· Seizures b/c an individual is stopped and seized 
· Vehicle checkpoints for drunk drivers 
· Michigan Department of State Police v. Sitz ( A DUI checkpoint looking for drunk drivers. The process: all cars passing through the checkpoint would be stopped (no discretion), and the officers would briefly check the drivers for signs of intoxication. If they gain suspicion to believe that person is drunk (e.g., by slurring words, seeing a beer bottle in the car, smell alcohol on their breath), they would do a sobriety test. The average delay for this stop was 25 seconds. 
· Holding: This was reasonable in the absence of a warrant, probable cause, or reasonable suspicion – the govt interest in preventing drunk driving is substantial and outweighs the minimal intrusion on an individual 
· Govt interest: this is a safety checkpoint and it serves a safety interest, doing this to get unsafe drivers off the road ( this is the govt’s primary and immediate purpose, it is not about investigating crime 
· Individual privacy interest: 25 seconds is a minimal intrusion, there was no discretion for officers to pick which cars were stopped at the checkpoint, the officers stopped every car so everyone driving down this road suffered the same intrusion 
· Note: It mattered to the court that there was no police discretion 
· Immigration checkpoints (allowed) 
· The border aspect heightens the govt interest: assuring that the people entering this country are lawfully here and that they are not bringing drugs into the country 
· Primary purpose of policing the border 
· Vehicle checkpoints for drugs 
· Indianapolis v. Edmond ( At each checkpoint, the police stop a predetermined number of cars. A drug dog was used to sniff around the car. The primary purpose is the discovery and interdiction of illegal narcotics. The drug dog walking around the car was ok, as long as the stop itself was lawful. However, Edmond argued the stop here was not lawful. 
· Holding: This went too far b/c a primary purpose that is to fight crime and investigate criminality is an unlawful checkpoint. Since the primary purpose of this checkpoint was for general crime control purposes, the police needed reasonable suspicion to justify the stops. 
· Hypo ( Warning sign on freeway that says: “Narcotics Checkpoint Ahead. ½ mile be prepared to stop. Drug dog in use.” However, there is no checkpoint ahead. The cops are waiting to see who exists the freeway right after the sign. 

· Information-gathering checkpoints 
· Illinois v. Lidster ( There was a hit and run that killed a man. A week later, police set up a checkpoint, stopping cars to ask drivers if they saw anything related to the hit and run. The checkpoint was designed to obtain more information about the accident. The officers were trying to catch the person who committed the hit and run. 
· Holding: The primary purpose was not to determine whether the people going through this checkpoint were committing a crime, it was just a tool of convenience used to promote public safety. 
· In Edmond, the cops were trying to figure out if the drivers had drugs. In sobriety checkpoints, the cops are trying to figure out if the driver is drunk. 
· Here, the cops are treating us all as potential witnesses b/c we might have information about the hit and run. This affects everybody. 
· TSA checkpoints at airport (allowed) 
· Minimal intrusion on an individual, no discretion, everybody suffers through the checkpoint 
· Govt interest is safety 
· Summary

· Primary purpose 
· Protect public safety (maybe ok), or 
· Detect evidence of ordinary criminal wrongdoing (not ok) 

· Balance govt interest against the intrusion on the individual to determine reasonableness 
· Efficacy might matter (good use of time/resources?)
· Hypo ( LAPD officers are assigned to random and changing checkpoints at Metro subway stations. They are required to select every 10th person entering a station and search their belongings for explosive devices. Officers are not permitted to request or record a passenger’s personal information (name, address). On average, the inspections last 10 seconds. The program is conducted in the absence of any specific terrorist threat, and LA cannot provide any studies demonstrating that such a program deters terrorists. 

· Must have a discretion-less regime in order for the checkpoints to be ok 
· This is ok ( public safety, terrorism, threats, minimal intrusion 
· Roving patrol stops 

· Need to determine whether it is a roving patrol stop or a checkpoint stop 

· Checkpoint stops can occur without suspicion: police do not need to articulate probable cause or reasonable suspicion to stop someone at a fixed checkpoint or its equivalent 

· Non-checkpoint stops require reasonable suspicion 

· Use of race/ethnicity/appearance to support reasonable suspicion for these stops 
· United States v. Brignoni-Ponce ( The only reason for stopping the vehicle was that the three occupants appeared to be of Mexican descent. 
· Holding: At or near the border, appearance of Mexican ancestry (including dress and haircut) can support reasonable suspicion, but it can’t be the sole basis. 
· Race can be a factor, but it cannot be the only factor that justifies a stop 

· Note: Part of this might be the border context. 

· Montero-Camargo (9th Cir. 2000) ( Demographics have changed, race/ethnicity may not be considered at all. 

· Manzo-Jurado (9th Cir. 2006) ( Race/ethnicity can be relevant in Montana b/c Hispanics made up only 1.5% of the population in Havre, Montana. 

· Drug testing 
· Skinner ( A law that if there is a train accident, drug testing of every employee is mandatory. Someone tested positive, and they challenged the mandatory drug testing. 
· Holding: This is reasonable b/c the special need was to ensure the safety of the traveling public, privacy interests were reduced for someone working in a highly regulated industry, there was no discretion (everyone was tested), and there was an exigency that alcohol or drugs in the system could dissipate 
· Mandatory, suspicionless drug testing for customs employees is reasonable

· The testing program is designed to detect drug use among personnel involved in drug interdiction 
· Law requiring candidates for public office to submit to drug testing is not acceptable 

· No evidence of widespread drug use among public officials, these jobs are not high-risk dangerous jobs, the safety rationale was not very strong 

· Ferguson v. City of Charleston ( A hospital instituted a drug testing policy. The policy set forth a list of nine criteria to determine which women had to be drug tested, so there was discretion. If a patient tested positive, she was referred to a treatment center. Under the special needs doctrine, the govt argued that the primary purpose was the health and safety of mothers and newborn babies and that the intrusion on the individual was minimal since this was just a urine sample (not a blood sample). 
· Holding: This drug-testing regime does not fall under the category of warrantless searches under the special needs doctrine and could not be justified on the grounds of special needs. 
· Court did not agree with the govt’s argument: This was really about prosecuting mothers for drug use; the primary purpose was to generate evidence for law enforcement purposes.

· Looked at documents behind this program: police, charges and crimes; there was no talk about treatment options and alternatives; hospital and law enforcement were working together 

· Without a warrant or probable cause, the police could not administer this drug-testing program 
· DNA testing 

· DNA identification of arrestees is a reasonable search that can be considered part of a routine booking procedure 

· Maryland v. King ( In 2003, a man raped a woman. Police were unable to determine the man’s identity, but they got his DNA. In 2009, King was arrested for an unrelated assault. During booking, as was standard practice for serious offenses, police used a cotton swab to take a DNA sample from the inside of King’s cheek. They ran the DNA through their database, the it matched the perpetrator from the 2003 rape. 
· Holding: The police can take DNA from someone who has been arrested but not yet convicted. 
· A person has a reduced expectation of privacy when he’s arrested based on probable cause 

· Legitimate govt interest in taking a DNA sample at booking: accurate identification of the person who has been arrested 

· This is about identification, not about investigating crime

· Scalia’s Dissent: This is about investigating crime, not about identification 
· Probation and parole searches 
· An officer may search a probationer if there is reasonable suspicion that the probationer is involved in criminal activity (cannot search a probationer for no good reason at all)
· United States v. Knights ( Knights was on probation for a drug conviction. A condition on his probation was that he would submit his person, property, and home to searches without a warrant or reasonable cause. Knights signed the order stating that he understood and agreed to the terms of probation. A detective suspected Knights of vandalism and, after seeing suspicious materials in a truck parked in Knights’ driveway, the detective decided to search Knights’ apartment without a warrant. 
· Holding: This search was reasonable
· Knights’ awareness of this condition reduced his expectation of privacy 

· Govt interest in public safety, in reducing the crime rate, and in recidivism: people will be less likely to offend knowing that they will be subjected to searches at any time. 
· An officer may search a parolee without any suspicion at all: Can search at any time, day or night, with or without a warrant, with or without cause 
· Samson v. California ( Samson was on parole. An officer stopped Samson when he was walking down the street b/c he knew that Samson was on parole and believed there was an outstanding warrant on Samson. Based solely on Samson’s status as a parolee, the officer searched Samson and found drugs. 
· Holding: Being on parole justified the completely suspicionless search here b/c parolees have fewer expectations of privacy 
· Difference between probation and parole 

· Probation is an alternative to incarceration. Parole follows incarceration. 

· There is a continuum of state-imposed punishment (expectation of privacy rises): Jail ( Institutionalized ( Parole ( Probation ( Adjudicated guilty ( House arrest ( Arrest ( Consent ( Free 
· Note: The 4th Amendment would still protect a parolee’s house, but not the parolee himself as he is walking down the street 
· Inventory searches 
· Police may perform a routine inventory search of the contents of a vehicle lawfully in police custody. 
· South Dakota v. Opperman ( Inventory search of his car and found marijuana in the unlocked glove compartment. Police did not have a warrant to search the car and did not have probable cause or reasonable suspicion to believe drugs were in the car. 
· Holding: Inventories pursuant to standard police procedures are reasonable 
· Cars are different than homes: less expectations of privacy in cars 

· Inventory search is limited in scope and there are standard procedures: no discretion about inventory, they do the same thing every time

· This is not investigating crime

· Reasons for performing an inventory search: protect the vehicle owner’s property while it is in police custody, protect police against false claims of damage or loss of property, and protect police from potential danger (might be dangerous items in the car)
· Police may search an arrestee’s personal belongings as part of a routine administrative procedure incident to booking
· Illinois v. Lafayette ( Police responded to a call about a disturbance and found Lafayette in an argument with the theater manager. The officer arrested Lafayette for disturbing the peace and took him to the police station. During booking, the officer emptied the bag he was carrying and found drugs. There was no warrant to search his bag and no probable cause or reasonable suspicion to search his bags for evidence of drugs. 
· Holding: This was reasonable, but the police need a set of standards and procedures that govern to show this is a discretion-less search 
· This was an incidental, administrative step following arrest 

· Reasons for performing this inventory search: protects police against false claims of theft, reveal dangerous items that might be concealed, help identify a suspect
· Inspections 

· A warrant and probable cause are required to search a house for code violations. 

· Camara v. Municipal Court of San Francisco ( A county inspector went into an apartment building to check for code violations. The issue was whether the housing inspector needed a warrant and probable cause before he could go to Camara’s apartment to check for code violations. 
· Holding: Yes. If a valid public interest justifies the intrusion, and standards govern the inspection, then there is probable cause to issue a suitably restricted warrant. 
· A warrantless search of a business operating in a pervasively regulated industry can be reasonable. Need to show: 

· (1) The inspection program must serve a substantial govt interest 

· (2) The warrantless inspections must be necessary to serve that regulatory scheme 

· (3) The statute’s inspection program must provide a substitute for a warrant 

· The statute must provide business owners with notice that their property will be subject to inspections and notice of the scope of the inspection, and it must limit the discretion of inspectors with respect to time, place, and scope. 
· New York v. Burger ( Burger owns a junkyard. Police went to inspect Burger’s junkyard for stolen vehicles, and they didn’t have a warrant. They found stolen vehicles. Burger argued this was an unreasonable, warrantless search.  
· Holding: The junkyard was a pervasively regulated business, and the inspection program met the requirements, so the warrantless search of Burger’s junkyard was reasonable. 
· People who are owners or employees of a pervasively regulated business have a reduced expectation of privacy 

· “Pervasively regulated” is a disputed term: Burger needed a license and needed to pay a fee in order to operate the business, and this was enough to show that the junkyard was pervasively regulated 

· Other pervasively regulated industries include mining companies 

· Border inspections

· A border inspection can include removal, disassembly, and reassembly of a vehicle  

· Police can do a warrantless search of you and your car, without telling you why (mere curiosity is ok). 
· At the border, police can seize your computer or your phone and search through it, without probable cause, reasonable suspicion, or a warrant 

· The govt has a heightened interest at the border 
Use of Force

· Deadly force is permitted when: 

· (1) Officer has probable cause to believe that a suspect poses a threat of serious physical harm to the officer or others 

· Forward-looking justification for deadly force: someone who is a forward-looking danger to officers in the community 

· (2) Officer has probable cause to believe that a suspect has committed a crime involving the infliction or threatened infliction of serious physical harm 

· Backward-looking justification for deadly force: do not have to prove that the suspect is armed 
· If feasible, before using deadly force, police must warn that they are going to use deadly force 

· Not a requirement that police must warn before using deadly force 

· E.g., “Stop, or I will shoot” 
· Tennessee v. Garner ( Officers responded to a home burglary. Once officer went behind the house and saw Garner running across the backyard. Garner stopped by a chain link fence. The officer saw no signs of a weapon. The officer yelled, “police, halt,” and Garner began to climb over the fence. B/c he believed Garner would escape, the officer shot him. Garner died. 
· Holding: B/c the officer did not have probable cause to believe Garner posed any physical danger to himself or others, the officer’s use of deadly force was unreasonable. 
· This is a 4th Amendment issue b/c when an officer shoots someone, and the bullet hits that person, the officer has “seized” that person 
· The seizure must be conducted in a reasonable manner and the reasonableness does not depend on the justification for the seizure (here, justification for the seizure is that Garner is a suspected burglar) 

· Even if an officer has probable cause to seize someone, he may not always do so by killing them 

· The same reasonableness standard applies for non-lethal use of force (e.g., tasers, baton) 
· Reasonableness requires careful attention to the facts and circumstances of each particular case, including: 

· (1) The severity of the crime at issue

· (2) Whether the suspect poses an immediate threat to the safety of the officers or others 

· (3) Whether the suspect is actively resisting arrest or attempting to evade arrest by flight 
· Graham v. Connor ( Graham, a diabetic, had an insulin reaction so he asked his friend to drive him to the store to buy juice. The line was too long, so they rushed out. An officer was suspicious after seeing Graham rush in and out of the store and pulled their car over for an investigative stop. The officer cuffed his hands tightly behind his back, shoved him against the hood of the car, and refused to give him sugar. Graham sustained many injuries. 
· Holding: The standard for excessive force is still reasonableness. Reasonableness is an objective inquiry from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight. 
· Scott v. Harris (video) ( District court denied summary judgment, and the Eleventh Circuit affirmed: the infraction was speeding and not a violent crime, Harris was in control of the vehicle, Harris had no outstanding warrants, and there was an alternative. 
· Holding: The police officer acted reasonably. No reasonable jury could find for plaintiff in light of these facts and in light of this video
Special Rules for Kids 

· Kids in school: A public school official can search a student if there is reasonable suspicion to believe the student has violated the law or school rules. 

· Two-fold inquiry: 

· (1) Was the search justified at its inception?

· Search of a student will be justified at its inception if there are reasonable grounds for suspecting that the search will result in evidence of the student’s violation of the law or the school’s rules 
· (2) Was the search reasonably related in scope to the circumstances which justified the interference in the first place?

· Reasonably related to the objectives of the search

· Not excessively intrusive in light of the student’s age and sex and the nature of the infraction 

· New Jersey v. T.L.O. ( A 14-year-old girl was caught smoking in the high school bathroom. The principal searched her purse b/c he suspected her of violating the school’s rule against smoking. The search turned up evidence of marijuana use. The principal turns it over to the police. T.L.O claimed the search of her purse violated the 4th Amendment. 

· Note: Since this is a public school official acting, the 4th Amendment applies (state actor)

· If this was a private school, there would be no 4th Amendment protection 
· Holding: The search of her purse was reasonable b/c it was based on reasonable suspicion that she was violating the school’s rules.  

· Individual interest: children have a reasonable expectation of privacy at school 

· Govt interest: maintaining discipline in the classroom and on school grounds 

· Safford v. Redding ( The principal confronted Redding about some painkillers, which were banned under school rules without prior permission, that he suspected belonged to her. He told her that he heard she was distributing drugs to classmates. She denied this and allowed a search of her belongings, which didn’t reveal anything. An administrative assistant and the school nurse then asked Redding to remove her jacket, socks, and shoes. They found nothing, and then asked her to remove her pants and shirt. They still found nothing, so they asked her to remove her bra and underwear. Redding argued the school conducted an illegal strip search. 

· Holding: The strip search was unreasonable b/c the content of the suspicion did not meet the degree of the intrusion 

· Search of Redding’s backpack and outer clothing was justified (it was not overly excessive): the friend’s statement that the pills came from Redding was sufficiently plausible to warrant suspicion that Redding was involved in pill distribution

· Strip search was not justified: there was no reason to think Redding was hiding the pills in her underwear or that the pills were being passed around in large quantities, and potential threat was minimal b/c prescription drugs are not dangerous drugs 

· The dangerousness of the drug matters 

· Need a specific reason to think that a strip search would lead to contraband 

· There room in Redding for the school to conduct a lawful strip search of a student 

· For example, if Redding’s friend said that Redding has a whole bunch of pills and that she hides the pills in her underwear. Or if the drugs were not Advil, but cocaine (or other dangerous drugs) 
· Suspicionless drug testing for students in sports and other extracurricular activities is ok 
· Hypo ( An official investigation led to the discovery that high school athletes in the Los Angeles Unified School District participated in illegal drug use. School officials were concerned that drug use increases the risk of sports-related injury. As a result, the school district adopted the Student Athlete Drug Policy which authorizes random urinalysis drug testing of student athletes. A student was denied participation in his school’s football program when he and his parents refused to consent to the testing. 

· This type of drug testing for student athletes is constitutional b/c the intrusion is minimal (just peeing in a cup) and the non-criminal, investigatory purpose is substantial 

· Note: This has expanded beyond sports to extracurricular activities 

· Important ( Everyone must be subject to the random testing 
· Hypo ( A 14-year-old traveling on a Greyhound Bus was approached at the bus station at 2:30am by plain clothes cops. They identified themselves and asked for consent to search his bag. He consented, and the search produced no contraband. Then they asked to pat him down. He consented, and they found meth. 
· The 14-year-old was not seized b/c a reasonable person in that situation would have felt free to leave the encounter 
· Age and maturity are a factor, but the officer might not know how old the person who they are dealing with is at that moment 
· Note: Similar rules for the elderly  
	Fourth Amendment Analysis 

Step 1: Was there a search or was there a seizure?

Step 2: Was it reasonable?

· Search/seizure pursuant to a warrant issued by a judge presumptively reasonable 

· Warrantless search/seizure supported by probable cause 

· Warrantless search/seizure supposed by reasonable suspicion 

· Suspicionless search/seizure 


The Exclusionary Rule and the Fourth Amendment

· Forbids the introduction of evidence uncovered by the govt via a violation of the constitution (direct evidence and “fruit of the poisonous tree”) 
· If officers searched or seized without a required warrant, probable cause, or reasonable suspicion, any evidence uncovered is inadmissible 

· If a suspicionless search violated the Fourth Amendment, any evidence uncovered is inadmissible 

· Rationales for the exclusionary rule 

· Deters violations of the constitution by removing the incentive to do so 
· Maintains judicial integrity (majority of court has largely ignored this rationale) and public trust in the govt 
· Weeks ( Exclusion of evidence seized in violation of the constitution is required in federal cases 

· Note: When Weeks was decided, the 4th Amendment had not yet been incorporated against the states 

· If unlawfully seized evidence can be used against the accused, “the protection of the Fourth Amendment is of no value and might as well be stricken from the constitution” 

· The govt should not benefit from an unlawful search or seizure 
· Judicial integrity: it is the court’s duty to give the 4th Amendment force 

· Mapp v. Ohio ( Police were investigating a bombing. They received a tip that a suspect of the bombing was inside the house where Mapp was renting a room. Officer showed up at her house and demanded to be let in. She refused and called a lawyer. She had no criminal record. Three hours later, 12 to 15 officers showed up at her house, tried to force their way in, and an officer waived a paper in her face saying they had a warrant. She asked to see it, but the officer said no. She then grabbed the paper from his hand and put it down her shirt. The officers barged in, searched everywhere, and found the man they were looking for. They continued to go upstairs, searched every room, went through the basement, went through boxes and drawers until they found books that they said were “obscene.” 
· Holding: Exclusion protects the people’s rights and does not harm the govt b/c all the police lose is what was acquired unlawfully 
· Dissent
· A trial that involves relevant evidence is not unfair even if the evidence was obtained unlawfully. 

· The exclusionary rule is an evidentiary rule and it should be up to the states to decide the admissibility of evidence 

· When does the exclusionary rule apply?

· In criminal proceedings 

· Not in civil proceedings 

· Not in grand jury proceedings

· Not at sentencing, and probation/parole revocation hearings 

· It does NOT prevent the use of unlawfully seized evidence to impeach a testifying defendant 

· Exclude only when the benefits of exclusion (measured by deterrent effect on bad law enforcement behavior) outweigh the costs of exclusion (criminal goes free or criminal gets a better plea bargain) 

· A 4th Amendment violation is not enough 

· If the law changes: Situations where the police conducted a search at a time when it was lawful, but later the law says that search was unlawful

· When the search was lawful at the time it was conducted, that means the police were acting reasonably, so excluding is not going to deter bad police behavior b/c there was no bad police behavior at the time the search was conducted 

· Good faith exception to the exclusionary rule 

· Where the behavior of the officer is objectively reasonable, excluding the evidence will not further the ends of the exclusionary rule in any appreciable way 

· Police reasonably rely in good faith on warrant issued by a magistrate

· United States v. Leon ( Leon was the target of police surveillance based on an anonymous tip. The police applied for a search warrant of Leon’s home based on the evidence from their surveillance. A judge issued the warrant, and police uncovered drugs. Later, a judge concluded that the affidavit for the search warrant was insufficient b/c it did not establish probable cause, so Leon argued the evidence obtained pursuant to the warrant must be excluded at trial. 
· Holding: There will be no deterrence by excluding the evidence in this situation b/c there was no misconduct by the police. Deterrence is not about deterring magistrate judges from issuing bad warrants. 
· The officers did precisely what we wanted them to do: they surveilled, applied for a warrant, and the judge gave them one 

· To use that evidence does no 4th Amendment wrong

· Police reasonably rely in good faith on “warrant” in computer system (mistake made by court personnel, or by police) 

· Herring v. United States ( An officer asked the county’s warrant clerk if there were any outstanding warrants out for Herring’s arrest. When that clerk reported that there was one active arrest warrant, the officer asked her to send a copy of the arrest warrant. The clerk called back and said there was actually no warrant for Herring’s arrest, but the officer did not know about this. By this time, Herring had already been pulled over and searched. 
· Holding: The exclusionary rule should not apply here b/c this was done in good faith and it was just a mistake. There was no evidence that the police were intentionally not maintaining their databases. 
· The exclusionary rule serves to deter deliberate, reckless, or grossly negligent conduct, or in some circumstances, recurring or systematic negligence 
· Exceptions: Even where a warrant exists, and police rely on it, exclude if . . . 
1. Police affiant misled court with information he knew was false, or would have known was false but for reckless behavior (police lie to the judge to get a warrant) 
· Hypo ( An officer conducting unlawful surveillance determines that an individual is selling drugs. To secure an arrest warrant, he invests a confidential informant who allegedly saw the events that the officer himself saw while he was illegally surveilling the target. The judge issues an arrest warrant, which is executed. A search incident to arrest produces cocaine. 
· Exclude – this is bad police behavior we could deter by excluding 
2. Magistrate wholly abandoned his role (judge is not doing the judge’s role) 
· Judge does not review the warrant application at all, just stamps it 

· Hypo ( An officer takes his warrant affidavit to the prosecutor, who reads it and says unequivocally that it fails to show probable cause. The officer applies for a warrant anyway, hoping to draw a police-friendly judge, and the magistrate issues a warrant on the very same affidavit. 

· Exclude – if a prosecutor looks at the affidavit and says there is no probable cause, then a judge should also look at it and determine there is no probable cause. The judge is abandoning the magistrate’s neutral role. 

3. Warrant is so lacking in probable cause that it is not reasonable to rely on it 
· Like a bare bones affidavit – e.g., “we want to search the house b/c we think it has drugs in it” 
4. Warrant is so lacking in particularity that it is not reasonable to rely on it 
· A person has “standing” to challenge a 4th Amendment only if: 

1. Police conduct intruded on a reasonable expectation of privacy, and 

2. The challenger is a defendant in the criminal action in which the illegally obtained evidence is offered 

· Cannot challenge a search if you are not the owner of the thing searched or claim no ownership in the things seized 
· Rakas v. Illinois ( An officer received a call about a robbery, which described the getaway car. The officer saw a car which he thought was the getaway car, followed it, and stopped the car. Upon searching the car, the officer found rifle shells in the glove compartment and a sawed-off rifle under the front passenger seat. Rakas and another man were arrested. Neither Rakas nor the other man had been driving the car, neither owned the car, and neither claimed ownership of the shells or the rifle. 
· Holding: Rakas did not have a reasonable expectation of privacy in the car b/c it was not his car, or a reasonable expectation of privacy in the gun shells seized b/c they were not his property, so Rakas did not suffer a 4th Amendment violation 
· Court asserts a big principle: The 4th Amendment is a personal right, you cannot assert it vicariously. 
· You have a reduced expectation of privacy as a passenger in someone else’s car 
· Someone will always have the incentive to challenge the admissibility of evidence b/c the driver of the car can always challenge it 

· The court suggests that if you claim ownership of the property, then you should be able to challenge the seizure of the property 
· What if passenger is the owner’s spouse?
· In a community property state, the passenger spouse can challenge the search of the car b/c the car is considered their property 

· What if the driver rented the car?

· The driver paid for the car, so it is considered his car for the period that he has it 
· What can you do if you are a passenger in a car? What should passengers argue?

· When a car is stopped for a traffic stop, the passengers as well as the driver are seized 

· The stop was not based on probable cause, and therefore, it was unlawful, and the search that resulted from that stop was the fruit of the poisonous tree of the stop 

· If the initial stop was unlawful, the passengers may still get the evidence suppressed as the fruit of the poisonous tree
· Cannot challenge a search of a home if only fleeting and insubstantial connection with the home
· Minnesota v. Olson ( Police, without a warrant or consent, enter a residence in which they believe a grand theft auto suspect has been staying as an overnight guest. Officers find him hiding in a closet. 
· Holding: An overnight guest in a home can challenge the search of a home that is not theirs b/c we are at our most vulnerable when we are asleep. 
· Minnesota v. Carter ( An officer went to an apartment building to investigate a tip. The informant said he walked by the ground floor apartment and saw people putting a white powder into bags. The officer looked in the same window through a gap in the closed blind and observed the bagging operations. Police then got a search warrant. Two men got into a car, the officer stopped the car, arrested the men, and a search of the car revealed cocaine. Police then went back to the apartment, arrested the occupant (Thompson), and searched the apartment pursuant to the warrant. We have a house, but it is not D’s house. The issue is whether non-overnight guests can challenge the search of a home in which they are staying. 
· Holding: Cannot challenge a search of a home if you only have a “fleeting and insubstantial connection with the home.”  
· Court considers three factors: 

· (1) The purpose: is the property being used for commercial purposes or is it being used as a residence?
· This was a commercial purpose – Ds were only in the home for a business transaction; simply a place to do business for Ds 
· (2) The duration/frequency of visits: how long were they on the premises?
· A short, two-hour stay 
· (3) Previous connection to the particular house, or the tenant/homeowner
· Ds have never been to the apartment before 

· Note: If the owner of the apartment was one of the people bagging drugs and the drugs are being used against him, then he can challenge this as a violation of his 4th Amendment rights. 
· Hypo ( Should you be able to challenge the search of hotel rooms that you stay in?

· If there is some kind of nominal fee in which you are paying for access to a place, even for a short duration, that should allow you to challenge the search 

· Hypo ( Police search a woman’s purse, finds unprescribed oxycodone. Man claims ownership of the pills, and he is then charged with possession. Can defendant challenge the search of the purse?

· Defendant cannot challenge this search based on ownership of the pills b/c he has no reasonable expectation of privacy in the woman’s purse. Even though it was his property that was seized, it was the woman’s purse that was searched. 

· If you give stuff to someone else, you don’t have an expectation of privacy in it
· Note: If the woman wants to challenge the search, she can. 

· Exceptions to the exclusionary rule 

· (1) Independent source: When the challenged evidence has an independent source, exclusion does not pay its way
· Independent source = It was discovered independent of the illegality in a lawful manner 

· Balance the interest in deterring unlawful police activity against the interest in having juries receive all probative evidence of a crime 
· Murray v. United States ( Police observed two cars enter a warehouse and exit 20 minutes later. When the car exited, police observed inside the warehouse two people and a tractor rig carrying a container. Police then followed the two cars, stopped the cars, and found marijuana. They then went inside the warehouse, where they saw bales of marijuana. Without touching anything, they left the warehouse and kept it under surveillance while they applied for a warrant. The warrant application was based on information they had before they saw the marijuana inside the warehouse. It did not mention the prior entry and contained no information that the police gathered during that first entry. Police got a warrant, reentered the warehouse, and seized the marijuana.  
· Note: It was not lawful for police to go into the warehouse the first time b/c they did not have a warrant. 
· Holding: The police found the evidence through lawful means b/c they had probable cause, they went to a judge, the judge issued a warrant, then they went into the warehouse and executed the warrant
· BUT police cannot rely on information gained from their unlawful search or seizure to obtain the warrant that then provides for their independent source 

· The warrant cannot be issued based on information known as a result of the unlawful violation
· Police could not have told the judge in the warrant application that they peaked and saw marijuana inside the warehouse 

· (2) Inevitable discovery: Evidence that is the fruit of a constitutional violation is admissible when it would have been inevitably discovered by lawful means 
· Evidence that would have been found lawfully, but police find it unlawfully before the lawful discovery would have happened 
· Govt has the burden of showing inevitability by a preponderance of the evidence 

· There is no standard rule for inevitability 

· Some courts allow “I would have gotten a warrant anyways” argument 

· Some courts require some evidence that you are already in pursuit through lawful means of the evidence that you nevertheless seized unlawfully (what steps have you taken in order to draw up the evidence?) 

· Nix v. Williams ( A 10-year-old girl was kidnapped by Williams. There were search terms to search the areas where police thought the girl’s body could be. Police told Williams’ attorney that he would not be questioned. During transport, an officer told Williams to think about how the girl’s parents deserved to give her a “Christian burial.” Williams then agreed to lead them to the girl’s body, and they found the body in a ditch within the search area. Williams argued the body is the fruit of a constitutional violation. 
· Holding: Evidence of the body is admissible b/c the body would have inevitably been discovered through lawful means (i.e., by the volunteers’ search). 
· The govt argued that the police would have found the body: Williams took them to the body, the search had not yet gotten to this area, but the police would have continued the search in the morning and only called off the search b/c he took them to the body first.  

· (3) Attenuation: Courts will not exclude unlawfully seized evidence when the connection between the unlawful conduct and the evidence becomes so attenuated as to dissipate the taint 
· Factors to consider: 

· (1) Temporal proximity between unconstitutional conduct and discovery of evidence 

· The closer in time, more likely to exclude 

· (2) Presence of intervening circumstances 

· Things like acts of free will or whether Miranda warnings were given 

· Miranda warnings, by themselves, do not purge the taint 

· (3) Purpose and flagrancy of the official misconduct (“particularly significant”) 

· Was the constitutional violation deliberate/on purpose or was it just error?
· Brown v. Illinois ( Police were investigating a murder. They arrested Brown at gunpoint after breaking into and searching his apartment. They did not have a warrant or probable cause. Brown was taken to the police station, given Miranda warnings three times, and interrogated. He made incriminating statements during the interrogation. Brown moved to suppress the incriminating statements on the ground that the arrest was unlawful (fruit of the poisonous tree argument). 
· Holding: Brown’s confession is inadmissible b/c there was insufficient attenuation 
· Proximity: Brown’s first statement was separated from his illegal arrest by less than two hours

· No significant intervening event 

· Purposefulness of the illegality: the officers testified that the purpose of their action was for investigation and for questioning, and they went on this expedition for evidence in the hope that something might turn up 

· Utah v. Strieff ( Police receive an anonymous tip about drug activity in a home. An officer conducts surveillance on the home and sees a bunch of people coming in and out of the home. The officer sees Strieff coming out of the house, but he doesn’t know how long Strieff was inside. He conducted an illegal Terry stop b/c he didn’t have reasonable suspicion. The officer then runs Strieff’s name in the database, and he finds out that Strieff has an outstanding warrant for his arrest. B/c of the arrest warrant, the officer arrests Strieff and finds drugs. Strieff argued the drugs were the fruit of the unlawful stop. 
· Holding: The arrest warrant attenuated the illegal stop, so the drugs are admissible. 
· Proximity in time: only minutes (favors suppressing evidence) 

· Presence of intervening circumstances: the warrant was existing. Once the officer learned of the warrant, however he learns of it, he must arrest him (strongly favors the govt) 

· Purpose and flagrancy of conduct: this was a good faith mistake, at most negligent, an error in judgment. The officer was mistaken in believing he had cause to stop Strieff (strongly favors the govt) 
	Exclusion Steps

Step 1: Identify the constitutional violation (Stop? Search? Seizure?)

Step 2: What evidence does the govt seek to introduce?

Step 3: Is there “standing”?

Step 4: Does #2 come from #1? (Is there a causal link?) 

Step 5: If #2 came from #1, then: 

· Balance costs vs. benefits of exclusion

· Independent source

· Inevitable discovery?

· Attenuation? 


	Summary: 4th Amendment

Step 1: Is it a search? By a state actor?

Step 2: Was there probable cause?

Step 3: Was there a (good) warrant?

Step 4: Was there an exception to the warrant rule? (Note level of suspicion required)



	Was it a Search?

· Katz: Subjective expectation of privacy? Reasonable expectation of privacy?

· Jones: Physical intrusion?



	Not a 4th Amendment Search

· Open fields 

· Aerial surveillance

· Non-high-tech devices (binoculars)

· Discarded trash (on curb, dumpsters) 

· Beepers and tracking devices (already in/on property when acquired) 

· Dog sniffs (no touching) 

· Bank/phone records (3rd party doctrine) 

· Using eyes and ears in public 



	Seizures 

· Consensual encounter (not seized) 

· Free to leave (suspect’s perspective) 

· No suspicion required b/c not protected by 4th Amendment 

· Terry investigative stop (seizure) 

· Reasonable articulable suspicion crime is afoot 

· Reasonable suspicion person is armed and dangerous to conduct a limited frisk. No manipulation. 

· Full arrest (seizure) 

· Probable cause (unless in home, then need warrant or exigency) 

· Comes with full search of person and grab area

· Protective sweep for evidence and weapons if reasonable belief dangerous individual present



	Is it a Proper Warrant?

· Probable cause

· Totality of the circumstances (Gates) 

· Factors include source of information, reliability of source, type of information, corroboration 

· Specifies items to be seized 

· “Reasonable” particularity” 

· Specifies place to be searched 

· Good faith mistakes are ok 

Manner of Execution 

· Timing: Rule 41 

· Daytime 6 am – 10 pm 

· Good for 14 days 

· Detention and questioning during search 

· Permissible 

· Can detain persons “in vicinity” of search 

· Use of force for entry 

· Reasonable?

· “Knock and announce” requirements 

· No exclusionary rule remedy (Hudson) 



	No Warrant Necessary 

· Search incident to arrest (grab area) 

· Plain view, patdown, protective sweep 

· Inventory (administrative) 

· Consent 

· Exigent circumstances/hot pursuit 

· Automobile searches 

· Probable cause to whole car, or just a container in the car?

· Probation/parole 



	Special Needs Searches 
· Must serve a need separate from traditional law enforcement. Reasonableness determined by balancing govt interest against individual interest (intrusion)

· School: reasonable suspicion (T.L.O), unless very intrusive (Redding) 

· Drug testing: no suspicion needed for random testing (Skinner, Ferguson) 

· Border searches: no suspicion needed if routine 

· Checkpoints: no suspicion needed (Sitz) 

· Probation/parole: no suspicion needed (if term of probation/parole), or only reasonable suspicion needed (Samson, Knights) 

· Jailhouse searches: no suspicion needed 

· Community caretaking (inventory): no suspicion needed (Opperman) 



	Remedies for 4th Amendment Violations 
· Exclusionary rule & fruit of poisonous tree 

· Standing 

· Exceptions to exclusionary rule 

· Independent source 

· Inevitable discovery 

· Too attenuated 

· Good faith exception 

· Impeachment 




THE FIFTH AMENDMENT 
“No person shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law.” 
Introduction 

· Not the same concerns as the 4th Amendment 

· Dignity and free will 

· Reliability of the confessions that the govt elicits 

· The confession alone is not enough to convict someone of a crime (need some corroboration)

· The presence of a confession gives the prosecution a lot of leverage for plea bargaining

· Usually, this is some of the strongest evidence that the prosecution can use against the defendant (their own words are the most prejudicial) 

· Due process clause vs. 5th Amendment privilege against self-incrimination 

· The due process clause protects against involuntary confessions 

· Privilege against self-incrimination protects from being compelled in a criminal case to be a witness against yourself 
Due Process 
· Confessions must be voluntary 
· Prosecution has the burden of proving a confession was voluntary 

· A totality of the circumstances inquiry 

· Can include police conduct, characteristics of the accused, length of interrogation 

· Involuntary confession: coercive state conduct + overbear will of suspect 

· Factors to consider in determining coercion 

· Physical brutality 

· Brown v. Mississippi ( Three black men were arrested for suspicion of murdering a white man. They were beaten and whipped by police. Brown was told that the torture wouldn’t stop until he confessed, so he agreed to confess to the murder. The evidence consisted solely of his confession. 
· Holding: Confessions that are the result of coercion and brutality violate due process. 

· There’s nothing here about the reliability of the confession. 

· It is the process of obtaining the confession, reliable or not, that offends our sense of justice. 
· Long interrogations 

· 36 hours of interrogation without sleep was found to be involuntary 

· Deprivations of basic necessities (sleep, food, water, access to a restroom) 
· The fact that the suspect was given no food for 24 hours was a critical fact in a case that found the confession to be involuntary. 

· Threats of force 

· Arizona v. Fulminante ( D was a suspect in the murder of his stepdaughter. Two years later, D was convicted for another crime and was in prison. He became friends with another inmate, who was a paid informant for the FBI. The informant set out to obtain a confession from D. He offered to protect D from the other inmates who were starting to harass him. However, he told D that he had to disclose the truth before he could protect him. D confessed to the murder. 
· Holding: The confession to the informant was not voluntary b/c there was a credible threat of violence against D – D confessed b/c he was afraid of physical violence from the other inmates unless the informant protected him. 
· A finding of coercion need not depend upon actual violence by a govt agent; a credible threat is sufficient. 

· Note: The informant would have to be acting as an agent of the state for there to be state action. 
· There’s state action here b/c the ex-cop is working for the FBI as an informant. If the FBI hadn’t sent him in, then there would be no possible coercion 
· Psychological tactics 

· Spano v. New York ( Numerous officers began to interrogate Spano at 7pm, and the questioning continued for 8 hours. Spano repeatedly told the police he wasn’t going to answer their questions, and he repeatedly requested to have his attorney present, all of which were denied. Bruno, Spano’s childhood friend, was brought in to question Spano b/c Spano trusted him. Bruno falsely explained that he would lose his job if Spano didn’t confess. Spano confessed. Spano was an Italian citizen, 25 years old, had no history for law enforcement, and had a history of mental instability. 
· Holding: The confession was not voluntary b/c Spano’s will was overborne. 

· Totality of the circumstances: leading questions by a skilled prosecutor in a question and answer format instead of telling police what happened in his own words. Questioned by many different officers, over 8 hours of interrogation, it was overnight, manipulated by a childhood friend. Spano was 25, had no education, foreign-born, and had mental instabilities in the past. 
· Promises and lies 

· Promises boil down to the specificity of the promise 

· Vague promises such as promising to put in a good word with the prosecutor will not violate due process (doesn’t matter if you were ever actually going to do it) 

· Specific promises will violate due process 

· Lies are generally ok 

· Ok for the police to lie to suspect and say “we have your DNA on the scene” or tell the suspect his accomplice confessed 
· Not ok for the police to produce false evidence: cannot fabricate a scientific report which shows a match between the suspect’s DNA and that on the scene 

· Threatening to charge someone else if this person doesn’t confess violates due process 

· Threatening someone that they won’t ever see their children again, together with other facts, violates due process 
· Hypo ( Suspect investigated following a serious injury to his infant son. Police tell him they would charge his wife if he didn’t confess to injuring his son. They tell him 60 times it was an accident, 14 times that he wouldn’t be arrested, 8 times that he would be going home, and 21 times that disclosing the circumstances under which the child was injured was essential to assist the doctors attempting to save the child’s life (the infant was already brain dead at the time). 

· On these facts, court found the confession involuntary b/c it was coercive. 
· Must have some type of bad police activity linked to the confession to make it involuntary 
· Colorado v. Connelly ( Connelly approached an officer and, without any prompting, confessed that he murdered someone and wanted to talk about it. The officer gave him the Miranda warnings. Connelly said he understood his rights but still wanted to talk about it. Connelly had a history of mental illness and claimed voices told him to confess. 
· Holding: The characteristics of a suspect matter, but a suspect’s mental state alone does not make a statement involuntary under the due process clause. Absent police conduct, causally related to the confession, there is no basis for concluding that any state actor has deprived a defendant of due process of law. 
Privilege Against Self-Incrimination 

· Only individuals may invoke the privilege, not entities 

· To be protected by the privilege against self-incrimination, a statement must be: 
· (1) Testimonial
· Testimony which is communicative (statements or writing something down)

· The communication must provide some kind of factual assertion or disclose information revealing the suspect’s inner thoughts 
· Examples: taking someone’s DNA, fingerprints, measurements, height, photographs are not testimonial 
· Physical evidence is not covered by the privilege 

· Schmerber v. California ( Schmerber was at the hospital b/c he was in a car accident. He refused to give a blood sample, so the officer directed a doctor to take one anyway. The analysis showed that Schmerber was drunk at the time of the accident. 
· Note: This is also a Fourth Amendment case ( Compelled blood draw is a search, but the exigent circumstances made this warrantless search ok. 
· Holding: The blood test was compelled and incriminating, but it was not testimonial even though we can infer criminality by taking the blood test
· We are not taking something from his mind and he is not making a choice whether to lie, tell the truth, or communicate something. 
· OJ Simpson trying on the black glove at trial is not testimonial b/c he is just trying on physical evidence to see if it fits 

· (2) Incriminating 

· The communication must have the possibility of criminal consequences 
· If a statement only exposes you to civil liability or social stigma, the privilege does not protect you 

· Where the govt chooses to grant the suspect immunity for the statements he gives, then there is no possibility of incrimination and the suspect cannot hide behind the privilege against self-incrimination 
· Courts cannot force the suspect to talk, but they can subject them to contempt proceedings for not talking 

· The disclosure could also be a link in the chain which could lead to incriminating evidence  
· Hiibel v. Sixth Judicial District Court of Nevada ( Police were investigating an anonymous tip of an assault. Hiibel fit the description of the assailant. Police stopped him and asked him to identify himself, but Hiibel refused. 
· Holding: Stating one’s name may be an assertion of fact relating to identity, but it is not incriminating
· Questions about name (or how it is spelled), date of birth, height, and age are not protected from disclosure  

· Hypo ( Maurice was an abused child. He was removed from his mother’s custody, and a year later returned to her. The mother refused to cooperate with court-order supervision and services by Children’s Services. The city filed a petition to remove the child from the home. The mother refused to produce the child or reveal his location. No known friends or relatives reported recently seeing the child. The mother claimed he was with a relative in Dallas, which that relative denied. The court held her in contempt for failing to produce the child. The mother argued the contempt order violated her 5th Amendment privilege. 
· Under Hiibel, it is not testimonial to bring down a kid and say this is Maurice (Hiibel says a name is a fact, but it’s not testimonial). 
· But is her producing the child incriminating?

· It is not Maurice the body that is the incriminating statement. It is her bringing Maurice down to the police station that is an assertion that she is in control of the child, which is a link in the chain that incriminates her ( if she brings him down to the station, it shows that she is in control of the child, and if he has physical signs of abuse, then it is incriminating for the person who brings the child down to the police station. 
· Hypo ( Hector Muniz is picked up for drunk driving and brought to the police station. There, he was asked 8 questions: name, address, height, weight, eye color, date of birth, current age, and year of his sixth birthday. Police videotaped the Q&A. Muniz’s answers were obviously slurred, and his answer to the last question was, after a 15 second pause, “I don’t remember.” 
· The content of his answers to name, address, height, weight, eye color, date of birth, and age are not testimonial or incriminating 

· His slurred response is incriminating, but it is not testimonial: it is a physical characteristic and not considered an intrusion into your mind

· His answer, “I don’t remember,” is testimonial b/c it is an intrusion into his mind. It is also incriminating: he can’t answer a simple question, which seems to be incriminating. It is some evidence that he was drunk while driving, so it is a link in the chain that leads to the conclusion that he was drunk.

· (3) Compelled 

· Custodial interrogation is a setting that involves inherent coercion 
Miranda

· Miranda warnings are required only when the suspect is in custody and subject to interrogation 
· Miranda v. Arizona ( D was questioned by police in a room where he was cut off from the outside world. D was not given a full and effective warning of his rights before interrogation. D confessed during questioning. 
· Holding: The govt can’t use incriminating statements stemming from custodial interrogation unless they have used some procedural safeguards effective to secure the privilege against self-incrimination
· Procedural safeguards to ensure that the statement was truly the product of free choice; that the confession was voluntary 
· There is an irrebuttable presumption of involuntariness if there are no warnings 

· What was the Miranda court worried about?
· The setting of police interrogation ( the interrogation room is an inherently coercive place, arguably more coercive than the courtroom. 
· Adversarial, police-dominated environment. Individuals are cut off from the outside world, incommunicado interrogation in a police-dominated atmosphere. 
· Police have an agenda which has led them to use psychological tactics designed to coerce. People are sitting in these settings, isolated, and subject to these coercive tactics, and we don’t even know if these people are aware about their privilege against self-incrimination. 

· Invocation: Once warnings have been given, if the individual indicates in any manner, at any time prior to or during questioning, that he does not wish to be interrogated, or indicates in any manner that he wishes to consult with a lawyer, the questioning must stop until a lawyer is provided to him.

· Note: police can actually keep questioning you, your statements just won’t be admissible against you 

· Before there is custodial interrogation, the suspect must be warned of his Miranda rights. 

1. The right to remain silent 

2. Anything said can and will be used against you in a court of law 

3. Right to consult with an attorney before questioning and to have the lawyer present during interrogation 

4. If you cannot afford a lawyer, one will be appointed to you 

· Miranda does not require that attorneys be producible on call, only that the suspect be informed that he has a right to an attorney before and during questioning. If police cannot provide appointed counsel, Miranda only requires that the questioning stop unless the suspect waives his right to counsel 
· Hypo ( Police entered Loyola Law School’s campus and arrested Professor Lapp inside Merrifield Hall, for distribution of narcotics. When the police arrest him, Lapp is recapping a lecture he had just given on the Miranda decision. Lapp is cuffed and taken to the police station. Along the way, the police start asking him about his drug dealing. Lapp eagerly shares with them exactly how he did it. At trial, Lapp movies to suppress his statement to the police. 
· This was custodial interrogation, so the police had to give him the Miranda warnings even though he is a criminal procedure professor. 

· The warnings are an absolute prerequisite ( the warnings are required 

· Miranda warnings are NOT necessary for a valid arrest 
· The arrest is justified completely independently of whether it is followed by the Miranda warnings 
· Miranda requires the warnings for the statement to be admissible. If the police are not seeking a statement from you that they want to use in court, then Miranda is not an issue. The privilege against self-incrimination is only violated when your words are used against you in criminal court. 

· There are no magic words: warnings adequately and effectively apprising the suspect of his rights is all that is required under Miranda 
· Duckworth v. Eagan ( Before interrogating Eagan, police read a waiver form that advised him of his rights, but they advised him that counsel would be appointed “if and when you go to court.” Eagan signed the waiver. 

· Holding: This complied with Miranda b/c Eagan received a full warning and it reasonably conveyed his rights. 
· Miranda: Custody + questioning = warnings + waiver 

· If the police wants an admissible statement from you as a result of a custodial interrogation, then they have to first give the warnings and get a valid waiver 

· Without warnings and a waiver, the statement is not admissible 

· Covers only the statements which are obtained as a result of custodial interrogation 

· If a person is not in custody or subject to interrogation, then there is no duty to warn and no requirement to obtain a waiver. The statement is not made inadmissible by Miranda. 

· (1) Custody: Warnings required whenever a person is in custody or otherwise deprived of their freedom in any significant way

· Arrest is 5th Amendment custody: the police are in physical control of you and that raises the coercion that the Miranda court was concerned about 

· Includes someone arrested in their own home
· Short of arrest, 5th Amendment custody requires that a person’s freedom of movement be curtailed to a degree associated with a formal arrest (i.e., where the coercive environment threatens the exercise of rights) 
· A person who is free to leave is not in custody and no Miranda warnings are required 

· An objective test: it is not whether the suspect actually felt free to leave or not but whether a reasonable person in the suspect’s position under those circumstances would have felt free to leave the encounter
· We are also not looking subjectively at the officers 

· Oregon v. Mathiason ( Mathiason was suspected of burglary. The officer a note at Mathiason’s home asking Mathiason to call him. Mathiason called the officer and, the officer asked Mathiason to meet him at the police station. When Mathiason arrived, they went into an office and Mathiason was told he was not under arrest. The officer then told Mathiason he was suspected in the burglary. The officer falsely told Mathiason that his fingerprints were found at the scene. Mathiason then confessed to the burglary. All this took about five minutes. The officer then gave Mathiason his Miranda warnings. After he confessed, Mathiason left the police station.  
· Holding: Mathiason was not in 5th Amendment custody, so there was no duty to warn him of his Miranda rights
· This was not the coercive environment that Miranda was worried about – he came to the police station voluntarily, he was told he was not under arrest, and he left the police station after. A reasonable person in his position would have felt free to leave. 
· Police do not have to warn everyone they question, even at the police station 

· Hypo ( What if the officers had an arrest warrant for him in their back pocket? The officer calls him up, invites him down to the station, he comes down to the station, sits down in an office, and the officer asks him a few questions, but he cannot leave the room no matter what he says b/c the officer has an arrest warrant and he is going to arrest him. Does he have to be warned in that situation?
· No – the intent of the police officers does not matter. The suspect does not know that the officers have an arrest warrant in their back pocket, so it would be an admissible confession in the absence of a warning. He won’t be able to suppress the statement since it was a voluntary confession. 
· If it’s a voluntary statement, they are not in custody and the police do not have to warn them of their Miranda rights. 
· Hypo ( D solicits X, an undercover police officer, to kill D’s wife. D’s plan is to be at home having a pool party at the time of the killing, which would take place at another location. Five police cars arrive at the home during the party and park outside (none are visible to anyone at the party). A single officer goes to the pool area (with an arrest warrant in his back pocket) and asks to speak to D. Officer tells D someone just shot his wife. D answers questions from the officer in front of a dozen friends without being given Miranda warnings. After the questioning, the officer pulls out the warrant and arrests D. 

· A reasonable person under these circumstances would have felt free to leave the encounter – he doesn’t know he is going to be arrested, he doesn’t know cops are surrounding his house, he doesn’t know he’s not leaving the party, he’s in the confines of his own home and not down at the police station
· D is not subject to the coercive pressures of Miranda, so police do not have to warn him before asking him questions. 

· In the typical traffic stop, a person is not in custody for Miranda purposes and no Miranda warnings are required 
· Berkemer v. McCarthy ( A trooper stopped someone who was weaving in and out of his lane. He ordered him out of the car and noticed that he could stand still. The trooper then decided in his mind that the person would not be able to leave the scene, but he did not tell him that. The trooper did a field sobriety test and asked him if he had been drinking. He gave an incriminating answer delivered with slurred speech. The trooper placed him under arrest. 
· Holding: He was not in 5th Amendment custody, so warnings were not required. 
· This is some lesser kind of custody, and a lesser kind of custody that does not come with the coercive pressures that the Miranda court was worried about 
· A typical traffic stop is temporary and brief, it’s on the street and public, and the motorist is usually confronted by one or two officers. The atmosphere surrounding an ordinary traffic stop is not incommunicado or police-dominated. 
· Enforce Miranda only in those types of situations in which the concerns that powered the decision are implicated – where pressures are exerted on the detained person that sufficiently impair his free exercise of his privilege against self-incrimination
· Note: No blanket Miranda exception for all misdemeanor traffic stops. Some traffic stops are custodial. 
· Prison is not 5th Amendment custody
· Maryland v. Shatzer ( Shatzer was in jail for a crime, and police go to question him about another crime while he’s in jail. They give him his Miranda warnings, and he invokes his rights by saying he won’t talk without an attorney. The police then end the interview. A couple years later, the police come back to question him, they give him his warnings again, and this time he doesn’t invoke his privilege. 
· Issue: Did the years between the interviews, when Shatzer was in prison, constitute a break in Miranda custody?

· No one doubts he was in custody for the two interviews, and no one questions he invoked his privilege the first time.
· Holding: Shatzer was not in Miranda custody b/c the inherently coercive pressures of custodial interrogation ended when he returned to his normal life. 
· When he is released back into the general prison population, he returns to his accustomed surroundings and daily routine. He is not isolated with his accusers, his former interrogators have no power to increase the sentence, he is not incommunicado b/c he can send and receive mail and he can talk to other inmates
· (2) Interrogation: The suspect must be warned of his rights prior to any questioning 
· Direct questioning initiated by police constitutes interrogation (Miranda) 

· Volunteered statements do not constitute interrogation 

· Includes the functional equivalent of direct questioning: words or actions that the police should know are reasonably likely to elicit an incriminating response from the suspect
· Focuses on the suspect’s perspective and what the police knew and did 
· Rhode Island v. Innis ( Innis was arrested for shooting someone in the back of the head. The officers gave him his warnings, and he invoked his privilege by saying he wants a lawyer. Innis was placed in a police car with three officers for the ride to the police station. Along the way, two of the officers began speaking to each other, expressing their concern that a student from the nearby school for handicapped children would find the weapon and hurt himself. At this point, Innis confessed and showed them where the gun was. 
· Holding: Innis’ statement, while in custody, is admissible b/c he was not interrogated within the meaning of Miranda. 
· Innis is in Miranda custody once he is arrested 
· The officers did not ask Innis any direct questions, they were just speaking to each other
· This was not the functioning equivalent of questioning: there is no reason to believe that the officers were aware that Innis was susceptible to such an appeal to his conscience concerning the safety of handicapped children. These off handed remarks were not reasonably likely to elicit a response from Innis. 
· What if Innis had a handicapped daughter? Would that matter?
· This fact can matter, but only if the officers had reason to know that he had a handicapped daughter, and they deliberately took advantage of it 

· Direct questions by police officers don’t constitute “questioning” if police deceive the suspect into thinking he’s not talking to a police officer 
· Illinois v. Perkins ( An informant told police that Perkins confessed to a murder. Police then placed an undercover officer into the jail where Perkins was being held on unrelated charges to get Perkins to confess to the murder. Perkins boasted about the killing to the undercover officer. 
· Note: This was pre-Shatzer. Post-Shatzer, there is a stronger argument that Perkins was not even in 5th Amendment custody 
· Holding: Warnings are not required when a suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement 
· Coercion is determined from the perspective of the suspect: when a suspect considers himself to be in the company of fellow inmates, and not officers, the coercive atmosphere is lacking 
· Perkins didn’t know he was talking to a police officer, so this is not the kind of incommunicado, police-dominated environment that Miranda was worried about. 
· As far as Perkins knows, he was not being pressured by the state to incriminate himself 
· Hypo ( An officer lawfully conducts a Terry stop and frisk of a man. During the frisk, the officer feels what appears to be a knife at the suspect’s right hip area. The officer pulls out the knife, holds it up, and asks “what are you doing with this?” The suspect says he uses it for protection. The officer arrests the suspect. At trial, D seeks to suppress his statement. 

· This is questioning – a direct question directed to the suspect 

· However, the suspect is not in Miranda custody – he hasn’t been arrested yet, and this isn’t the functional equivalent of an arrest. This is just a Terry stop. Terry stops involve questioning and there is no duty to warn. 

· Hypo ( D walks into the sheriff’s office and says, “I done it. Arrest me.” A deputy asks, “what did you do?” D replies, “I killed my wife.” The deputy asks, “how did you do it?” D says, “with an axe.” 
· D is not in custody – this is not the kind of coercion that triggers the duty to warn him of his rights 
· Hypo ( D is suspected in a burglary and sexual assault. D allowed police to take his picture, and then agreed to accompany them to the alleged victim’s home. En route, D said he knew nothing of the crime. Upon arrival, one officer went in victim’s home (where the victim IDs D from a photo array). The officer returned to the car and said to D: “You’re a liar.” D responded, “you’re right. I did it.” 
· Taking D’s picture was not an incriminating statement 
· There is no direct questioning by the officer, but D is going to argue that this was the functional equivalent of telling him “you did it, didn’t you?” 

· This is a direct accusation – in Innis, the officers were talking to each other whereas here, the officer is talking directly to the suspect and directing an accusation to the suspect
· A court will likely find this did not need to be Mirandized: D voluntarily agreed to come to the victim’s house, which suggests he didn’t feel coerced. 
· Public safety exception: If custodial questioning is reasonably prompted by a concern for public safety, Miranda warnings need not be given first 
· Turns on the officer’s awareness of circumstances that could give rise to an imminent safety concern 

· In Quarles, a missing gun is imminent to the safety of both the officer and other people in the store 

· The scope is circumscribed by the exigency: scope is limited to only those questions necessary to secure public and officer safety 
· In Quarles, police can ask questions without Mirandizing that allow them to address the threat, such as “where is the gun?” but further questioning about the alleged sexual assault wouldn’t be covered by the public safety exception b/c that is not addressing the imminent threat to safety, which is the missing weapon

· Overrides an invocation 
· New York v. Quarles ( A woman told the police she had just been raped. She provided the officers with a description of her attacker, said that he had just entered a supermarket, and said that he was carrying a gun. The police arrived at the supermarket and saw Quarles, who fit the description, inside. They frisked him, handcuffed him, then asked him where the gun was. Quarles gestured with his head saying, “the gun is over there.” They found the gun and then read Quarles his Miranda warnings. The prosecution is offering in the gun and his statement, which were both gotten before they gave him his Miranda warnings. 
· Holding: Overriding considerations of public safety justify the officer’s failure to provide Miranda warnings
· There was no dispute that Quarles was in custody (he was surrounded by four officers and handcuffed) and that Quarles was interrogated 

· A balancing test for when police have to warn someone ( The need for answers to a question in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the 5th Amendment privilege against self-incrimination
· If police warn him before asking where the gun is, he might not tell them where it is. He might exercise his rights under the 5th Amendment privilege and not answer the questions if he knows about his rights. 
· Miranda has these costs, and sometimes those costs are too much
· Note: there was no suggestion in Miranda that there is a point at which the warnings are too much of a cost. Miranda said that assuring constitutional rights is important enough to impose these warnings, and Miranda recognized that this may frustrate law enforcement and make it harder to get confessions.  

· Sets a low bar for what counts as a public safety exception 

· The officers are looking for a gun that is somewhere in the store. So long as the gun was concealed somewhere in the store with its whereabouts unknown, it posed a danger to the public safety 
· Hypo ( Boston marathon bombing. Police capture the younger brother, and they question him at the hospital without giving him his Miranda rights. 
· This seems high on the public safety balancing – we don’t know if there are other bombs out there, there was a shootout with the police, we don’t know who else was involved, and we don’t know what else they had planned 

· Hypo ( Police officers enter an apartment, serving a search and arrest warrant for drug possession and distribution. Only D is present, and he is arrested. Suspecting that guns would be found at a drug-dealing operation, the police ask D about the location of guns in the household. He tells them there is one under the couch cushion and another in the drawer in the hallway. 
· D is in custody b/c he’s arrested, the officers are asking him questions, and he gives an incriminating response, which triggers a duty to warn under Miranda. 
· A general concern that there might be a weapon nearby might not rise to the level of a public safety threat that would relieve the police of having to give the warnings 

· Some circuits require more specific reasons that the police believe there is a threat to public safety or their own safety 

· Need to believe there is a gun in this specific house, not just generally 

· Some circuits are willing to allow inherent risks in certain situations – e.g., narcotics trafficking and the fact that guns are often associated with that 

· Police only have their general experience that guns are often associated with narcotics trafficking 

· Hypo ( Officer arrests D for selling cocaine. Before he conducted a SILA, officer asks D if he had any drugs or needles on him. D said, “I don’t use drugs, I sell them.” 
· D is in custody and he is asked a question, which triggers the duty to warn 

· This is covered under the public safety exception, so the officer does not need to Mirandize this person – there is a safety concern b/c needles are dangerous (can stab officers with the needle and the person might have a disease that the officer does not want to contract) 

· Hypo ( Officer observed D selling drugs. As he approached, he saw D swallow something. Officer arrested D. Fearing for D’s safety, officer took him to the hospital. On the way, and without providing Miranda warnings, the officer asked D if he had swallowed any drugs. D said, “yes.” D sought to exclude his statement at trial. 
· D is in custody (arrested), subject to interrogation, and this is incriminating (in possession of drugs), which triggers a duty to warn 
· This falls under the public safety exception – the public safety exception also covers the safety of the suspect
· Waiver: An individual can waive their Miranda rights. 
· A waiver must be: 

· (1) Voluntary: was the product of a free and deliberate choice rather than intimidation, coercion, or deception  
· (2) Knowing: the suspect knew of their rights 
· Shown by the fact that the police read the suspect his Miranda rights 

· (3) Intelligent: the suspect understood the rights that they are waiving 
· Shown by the police asking, “do you understand your rights as I have read them to you?” and the suspect says, “yes.” 
· Need not be express: don’t need an explicit written waiver or a formal, express oral statement 
· Implied waivers are allowed: waiver can be inferred from the actions and words of the person interrogated 
· North Carolina v. Butler ( Butler was arrested and given his Miranda warnings. He was given a form to read outlining his rights, and he read back his rights to the officers. Butler said that he understood his rights. He refused to sign the form indicating that he waived his rights but agreed to talk to the agents and made self-incriminating statements. Butler never requested an attorney or tried to stop the agent’s questions. 
· Holding: There was a valid waiver b/c Butler said he knew his rights and said he would talk to the police, even though he didn’t expressly say he waived his rights and even though he didn’t sign the form. 
· Mere silence is not enough for a waiver 
· Silence + an understanding of his rights + a course of conduct indicating a waiver can be enough to conclude the person waived his rights, even in the absence of an express waiver 

· Berghuis v. Thompkins ( Police had him read aloud a portion of a written form with the Miranda warnings printed on it. The rest of the form was read aloud to Thompkins and police asked that he sign the form to show he understood his rights. Thompkins refused. Police began questioning him. Thompkins was virtually silent for 2 hours and 45 minutes. He never stated that he wanted an attorney or to remain silent. Thompkins gave only a few one-word responses. 
· Holding: Understanding his rights in full, Thompkins waived his right to remain silent by making a voluntary (uncoerced) statement to the police – a waiver can be inferred from the suspect choosing to speak
· There’s no invocation, so the failure to invoke supports a finding of waiver (but silence alone is not enough) 

· It was voluntary: no physical threats or coercion, interrogation was in the afternoon, the interrogation was 3 hours 
· It was knowing: his rights were read to him

· It was intelligent: no basis no conclude he didn’t understand his rights – he read one of the warnings out loud, he could read and speak English, he was given time to read the warnings 

· The subject matter of the waiver is endless: do not need a separate waiver to ask a suspect about different crimes he is suspected of (not a crime-specific waiver)
· At any point, the suspect can invoke and end the questioning 

· Police have no duty to inform the suspect of events going on outside the interrogation room when they obtain a waiver 

· Example: police do not have to tell the suspect that his lawyer is outside in the waiting area and asking to speak with his client 
· Invocation: If the suspect is ambiguous or equivocal, or the suspect simply remains silent, police are not required to end the interrogation, or ask questions to clarify whether the accused wants to invoke his right to remain silent or his right to counsel 
· Invoking right to counsel 

· Must be clear and unambiguous, such that a reasonable officer in the circumstances would understand the statement to be a request for an attorney 

· Davis v. United States ( Davis was advised of his rights. He waived his rights in writing. During interrogation, he indicated that he might want to consult an attorney. The officers then asked Davis if he was requesting a lawyer, and he said he was not. He later unequivocally invokes his right to counsel and questioning stopped. 
· Holding: If the suspect’s statement is not an unambiguous or unequivocal request for counsel, police have no obligation to stop questioning him. 
· If a suspect makes an ambiguous reference to consulting an attorney, police should ask clarifying questions to determine whether the suspect is requesting an attorney, but there is no requirement that officers ask clarifying questions
· Hypo ( “I would rather have an attorney here with me” is not an invocation, it’s just an expression of preferences 
· Hypo ( “This is how I feel, if y’all think I did it, I know that I didn’t do it so why don’t you just give me a lawyer dog ‘cause this is not what’s up” is not an invocation, it’s an ambiguous reference to the right to counsel 
· Hypo ( “I mean, I’m straight up man. I’m not gonna lie to you. But, ya know, I mean, I should wait, I should huddle up with a lawyer and this and that” was an invocation 
· If a suspect invokes his right to counsel, police cannot reinitiate questioning until: 
· (1) Counsel is present, or 
· Edwards v. Arizona ( Edwards was informed of his Miranda rights and agreed to answer questions. He then invoked his right to counsel, and the questioning ceased. The next day, two officers came to the jail to see Edwards. The officers read him his Miranda rights and he agreed to answer their questions, this time incriminating himself. 
· Holding: If a suspect asks for a lawyer, the police cannot reinitiate questioning until he actually gets that lawyer
· Minnick v. Mississippi ( Minnick was read his Miranda rights, said he understood them, and refused to sign a waiver. After some incriminating statements, he said “come back Monday when I have a lawyer.” Questioning ceased. An appointed attorney spoke with him on 2 to 3 occasions on Sunday. On Monday, an offer came to the jail to speak to Minnick. The jailors said he could not refuse. The officer gave him Miranda warnings, Minnick waived and made incriminating statements. 
· Holding: Consulting with an attorney is not enough to allow police to reinitiate questioning. Police cannot reinitiate until his attorney is sitting there in the room next to him. 
· (2) There is a break in Miranda questioning of 14 or more days, or 
· Maryland v. Shatzer ( Shatzer was in jail, and he was interrogated while he was in prison. He invoked his right to counsel, and the police ceased questioning and left. Two years later, the police came back to prison to question him about the crime again. 
· Holding: Since Shatzer’s break in custody between the first and second interrogation was over 14 days, the police were permitted to reinitiate questioning and the statement is admissible – the coercive pressures during the first interrogation have dissipated when the suspect is no longer in custody. 
· (3) Suspect initiates discussion 
· Initiation = suspect indicates a desire to discuss the subject matter of the criminal investigation 
· Hypo ( D arrested for robbery and advised of his Miranda rights. After the officer explained why he through D was the robber, D said “I want an attorney before I say anything else.” The interrogation immediately ceased. 20 minutes later, D was transferred from the police station to a local jail. During the trip, D asked the officers in the car “what is going to happen to me now?” The officer answered by saying “you don’t have to talk to me. You have requested an attorney and I don’t want you talking to me unless you want to.” D said he understood, and then followed a conversation about where he was being taken and what he was going to be charged with. D eventually recanted his denial and admitted his involvement in the robbery. 

· D was arrested, so he was in in 5th Amendment custody and had to be given the Miranda warnings. He invoked b/c it was clear and unambiguous, so interrogation must stop (it did). 
· D initiated the discussion – he brought it up in the back of the police car, and the officer reminded him that he didn’t have to talk to the officers unless he wanted to, and D kept talking about it. 

· Note: part of the discussion will be to argue when the initiation began ( just saying “what is going to happen to me now?” might not be initiation, but the entire conversation constituted initiation by the suspect 
· Invoking right to silence 

· Must be clear and unambiguous, such that a reasonable officer in the circumstances would understand the statement to be an assertion of the right to silence 
· Salinas v. Texas ( Salinas agreed to go to the police station to answer questions. He was not in custody and thus was not given Miranda warnings. Salinas answered some questions but was then asked if his shotgun would match the shells at the crime scene. He did not answer the question, but he looked down at the floor, shuffled his feet, bit his bottom lip, clenched his hands in his lap, and began to tighten up. The prosecution wants to show his silence as evidence of his guilt at trial. 
· Note: The answers he gave in response to the questions are admissible b/c police were not required to give him his Miranda warnings. 
· Holding: Prosecution can use his silence at trial to show evidence of his guilt b/c Salinas did not invoke his privilege to remain silent. 
· Silence itself is not sufficient to invoke the privilege: court needs to know why someone is remaining silent
· It is only your silence based on the 5th Amendment privilege that is protected from badgering. Silence just b/c you prefer to be silent is not protected from badgering  
· A suspect must invoke his privilege in order to get the protection. 

· Absent an invocation, your silence is admissible 

· If a suspect invokes, then the govt cannot comment on the exercise of his right to silence ( silence that is the assertion of the right to silence is not admissible b/c that would be punishing the defendant for exercising his right 
· If a suspect invokes the right to remain silent, police must scrupulously honor that. Police cannot reinitiate questioning until the right has been scrupulously honored 

· Michigan v. Mosley ( Mosley was arrested for robbery. Before questioning, he was given the Miranda warnings and invoked his right to remain silent. Police stopped the interrogation, and Mosley was taken to a cell. Two hours later, another officer questioned Mosley about an unrelated murder. He was again given his Miranda warnings, but he did not invoke his right to remain silent (he waived his right) and made incriminating statements. 
· Holding: B/c police scrupulously honored his right to remain silent, Mosley’s statements during the second interrogation is admissible 
· Inquiry is ( Would the suspect feel like this was one continuous interrogation or does it feel like a completely new round?

· What factors mattered to the court?

· Police immediately stopped questioning when he invoked 

· A different officer the second time 

· Two hours later 

· Questioning was about a different crime 

· A new set of warnings were given 

· They were in a different room/setting 
· Required for a finding of scrupulously honored

1. Original interrogation ceased when the suspect clearly invoked 

2. Some passage of time (most important)

· If it’s under 2 hours, will need more factors to apply (see below)

3. New Miranda warnings given and obtained a waiver 
· Additional factors that might matter: help suspect understand that this is a new interrogation and not just a mere continuation of the first one 
4. Questioning about a different crime 
5. Questioning by different officers 

6. Questioning at a different location 
	5th Amendment Analysis 

	1. Due Process ( Requires voluntary confessions. Applies to all confessions. 
· Argue: due process voluntariness requirement was violated

	2. Privilege Against Self-Incrimination ( Can invoke it anytime a govt question calls for an incriminating response (not only in custodial settings) 

	3. Miranda ( Only for custodial interrogations 


The Exclusionary Rule and the Fifth Amendment 

· Evidence that is directly obtained as a result of a constitutional violation, as well as the fruit of that evidence, may be excluded at trial 
· Not all evidence is fruit of the poisonous tree simply b/c it wouldn’t have come to light but for the illegal actions of the police 
· Even when we have a poisonous tree, and we have some fruit of that tree (the evidence), the exclusionary rule is only applied after a balancing test is taken and the court concludes that the costs of exclusion are worth it 

· Typically measured by the benefit in deterring future constitutional violations 

· Part of the balancing test is the idea of attenuation ( court will look to see if the evidence is sufficiently attenuated from the illegal actions such that it is not worth the benefit in supposed deterrence that the cost of exclusion would impose 
· Impeachment use of the statement 
· Incriminating statement obtained without Miranda warnings is inadmissible during the prosecution’s case-in-chief

· The govt may use an otherwise inadmissible, unwarned statement against a defendant but only if the defendant testifies and the otherwise inadmissible statement impeaches that testimony 

· Exclusion of statements when there is a 4th Amendment violation 
· 4th Amendment violation ( Miranda warnings ( Statement 
· Brown v. Illinois ( Brown is illegally arrested. He is taken to the police station, given the Miranda warnings, and interrogated. Brown then made an incriminating statement. 
· Issue: Do Miranda warnings purge the taint of an underlying 4th Amendment violation?
· Holding: B/c there was no attenuation, the evidence is excluded as the fruit of the poisonous tree, the poisonous tree being the unlawful arrest. 
· Prosecution’s argument: police gave him his Miranda warnings three different times, so by giving him the Miranda warnings, they have dissipated the unlawfulness, and the statement that followed should be admissible

· Court rejects a per se rule: Miranda warnings do not by themselves purge the taint of the underlying 4th Amendment violation. There are factors to consider in making this determination: 

· (1) Whether Miranda warnings were given 

· (2) Temporal proximity: time between the illegality and obtaining the statement 

· The more time that has passed between the 4th Amendment violation and the confession is a stronger argument for attenuation 

· (3) The purpose and flagrancy of the constitutional violation 

· If this is really outrageous conduct, then need more time and more intervening circumstances to dissipate the unlawfulness 

· If this was just a good faith mistake, or something minor, courts will require less time 

· (4) Any intervening circumstances 

· No attenuation here: outrageous police conduct, few intervening circumstances, short amount of time 
· Hypo ( When police officers, armed with a warrant to arrest Smith, arrived at his house, another resident of the house and Rawlings were there. While searching the house unsuccessfully for Smith, several officers smelled marijuana. Two of the officers left to obtain a warrant to search the house, and the other officers detained the occupants, allowing them only to leave if they consented to a body search. About 45 minutes later, the officers returned with the search warrant. The resident and Rawlings were given Miranda warnings. The resident was ordered to empty her purse, which contained 1800 tabs of LSD. The resident told Rawlings “to take what was his,” and Rawlings immediately claimed ownership of the drugs (“that’s my stuff”). Rawlings was arrested. He moved to suppress, as fruits of an illegal detention and illegal searches, the drugs and the statements made by him when the police discovered the drugs. 
· Possible constitutional violation = an unlawful detention. The officers have an arrest warrant for Smith, and when they do not find Smith, they should leave. Rawlings will argue that this was the functional equivalent of an arrest b/c he was not free to leave. 
· His volunteered statement is sufficiently attenuated that deterrence would serve no purse here, and his statement should be admitted 

· There was some passage of time (45 minutes), so it is not immediately afterwards

· He’s in his home, not in an incommunicado, police-dominated atmosphere 

· The police gave the Miranda warnings 

· He is not being interrogated, so he’s not coerced – he voluntarily blurted out “that’s my stuff” in response to someone else saying something, not in response to interrogation by officers 

· There’s no bad police behavior that produced the statement. Police were not exploiting the 4th Amendment unlawful arrest in order to get the statement 

· Note: Rawlings has no standing to challenge the search of the resident’s purse and the admissibility of the drugs b/c he has no reasonable expectation of privacy in someone else’s purse 
· Exclusion of statements when there is a Miranda violation 
· Miranda violation ( Statement ( Miranda warnings ( Waiver ( Statement 

· If the first unwarned statement was voluntary and not the product of coercion, then the second warned statement is admissible 
· Oregon v. Elstad ( An officer spoke to Elstad while he was in custody at his home without reading him his Miranda rights. Elstad made an incriminating statement. An hour later at the police station, Elstad was read his Miranda warnings, indicated he understood them, and made a detailed statement implicating himself in the crime. Elstad argued that the second statement, although obtained in compliance with Miranda, was the tainted fruit of the first statement, which was not in compliance with Miranda. 
· Note: The unwarned first statement is inadmissible b/c it was obtained in violation of Miranda – Elstad was in 5th Amendment custody and the officer was supposed to give him his Miranda rights before he questioned him in his living room. 
· Holding: B/c Elstad’s first statement was not coerced (it was voluntary), no unconstitutional taint carried over to the second statement, and b/c the second statement was in compliance with Miranda and voluntary, it is admissible 
· Absent deliberately coercive or improper tactics in obtaining the first statement, the mere fact that a suspect has made an unwarned admission does not warrant a presumption of compulsion 

· The officer made a good faith mistake in failing to give the Miranda warnings the first time (it was just an oversight) 
· We can still have a voluntary statement obtained without the required warnings – look for actual coercion in obtaining that first statement 
· Miranda warnings to a suspect after a voluntary statement, even if that statement should have been preceded by warnings but wasn’t, ordinarily should suffice to remove the coercion from the first statement 
· The court distinguishes violations of Miranda and violations of the 5th Amendment 

· The 5th Amendment is only violated when the person’s statement is introduced at trial b/c that is when you become a witness against yourself 

· If the first interrogation involves a deliberate Miranda violation, the second statement is presumptively unreasonable UNLESS curative measures are taken before the postwarning statement is made  
· Curative measures include: 

· (1) Passage of time and different circumstances between the prewarning statement and the Miranda warnings 
· Allows the accused to distinguish the two contexts 

· (2) An additional warning that explains the inadmissibility of the previous unwarned statement 
· Missouri v. Siebert ( Siebert is arrested and charged with murder. She is taken to the police station. After deliberately not reading Siebert the Miranda warnings, officers obtained a confession. 20 minutes after Siebert’s first confession, officers advised her of her Miranda rights. She waived her rights and gave a second statement repeating the confession.   
· Holding: B/c this was a deliberate violation of Miranda and no curative measures were taken by police, the second statement is inadmissible. 
· The question-first intentional tactic is aimed at undermining Miranda 
· The inquiry is: Were the Miranda warnings that were delivered in the middle effective enough to accomplish their objective?
· Elstad ( the two interrogations were markedly different interrogations: the first one was informal, only a few questions, and was at Elstad’s home. The police in the second interrogation did not exploit the first statement: they did not refer back to it. The second interrogation occurred in a different location, and there were different officers in the room. Failing to give the Miranda warnings the first time was just an oversight. A reasonable person in the suspect’s shoes could have seen the police station questioning as a new and distinct experience.
· Siebert ( the second round of questioning was not a markedly different experience than the first round: the first round was at the police station, and the officer deliberately didn’t give the Miranda warnings. The second interrogation was only 20 minutes after the first, and it was in the same location. The same officer who conducted the first interrogation gave her the Miranda warnings and didn’t tell Siebert that her first statement is inadmissible b/c he didn’t give her the Miranda warnings. The officers exploited their unlawful actions in the first interrogation by referring back to Siebert’s unwarned statements. The Miranda warnings in the middle were not effective in dispelling the coercion b/c a reasonable person in the suspect’s shoes would understand the second round of questioning was a continuation of the first and would not believe that she had a right to remain silent. 
· Miranda violation ( Statement ( Physical fruit 

· Physical evidence found as a result of a suspect’s voluntary statement are admissible 

· United States v. Patane ( Patane was arrested for violation of a restraining order. Police only advised him of his right to remain silent before he interrupted them by saying he knew his rights. The officers questioned without giving him full Miranda warnings. The officer asked about a gun, and he told the officers the gun was in the bedroom. The officers then went into his bedroom and seized the gun. 
· Note: His statement “the gun is in my bedroom” is inadmissible. The question is whether the gun itself is admissible. 
· Holding: The gun is not excluded under the fruit of the poisonous tree doctrine b/c this was a voluntary statement. 
· Fruit of the poisonous tree doctrine does not apply unless physical evidence is found as a result of an involuntary, coerced statement

· 5th Amendment privilege against self-incrimination is not violated ( the privilege is not violated until the prosecution offers to use the statement and the gun against the defendant at trial 

· Excluding the unwarned statement is enough to deter police officers in failing to give the warnings 

	Review: Statements

	4th Amendment violation?

· Was the statement the fruit of an illegal seizure? Was the taint attenuated?

· Was the statement obtained through eavesdropping? 

· If so, was it obtained via a search (Katz) or not via a search (false friend, overheard in public)? 

· If it was a search, was there a warrant or exception justifying the search?

	5th / 14th Amendment Due Process violation?

· Coercive police conduct?

· Overbore the will of the suspect?

	5th Amendment Miranda violation?

· Was suspect in custody?

· Was suspect interrogated?

· Were warnings required?

· Were warnings given?

· Was a valid waiver obtained?

· Did suspect clearly assert either the right to counsel or silence?


THE SIXTH AMENDMENT 
“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, . . . and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.” 
6th Amendment Right to Counsel 
· This is about fairness; about our inability to defend ourselves against an adversarial govt without legal counsel (not about voluntariness of the statement) 

· Govt cannot deliberately elicit information in the absence of counsel after the initiation of formal adversarial proceedings 
· Massiah v. United States ( Massiah was indicted for dealing drugs. He plead not guilty and was released on bail. A co-defendant agreed to cooperate with the police, and he wore a listening device while he was having a conversation with Massiah in his car. They had a lengthy conversation during which Massiah made incriminating statements. 
· Holding: The 6th Amendment right to counsel attached the moment he was formally charged in court (judicial proceedings commenced), and the govt agent was taking some steps toward eliciting incriminating statements since he knowingly wore a listening device and engaged in conversation with Massiah. 
· Any 4th Amendment issues? Is this a search or seizure? No. 

· The govt has used an informant, who is on purpose wearing this listening device, and there is an agent on the other end who is listening to what is being said 

· Massiah did not have a reasonable expectation of privacy: he’s with a co-defendant saying things out loud, and if someone else can overhear it, the govt can overhear it. You take the risk of a false friend. 

· Any 5th Amendment issues? Do using the statements violate the privilege against self-incrimination? No. 

· The informant is a govt agent, so he’s working on behalf of the govt

· The absence of Miranda warnings don’t matter here b/c Massiah is not in custody: he’s not in an incommunicado, police-dominated environment. He’s in a car with another person out in public. 

· Brewer v. Williams ( Williams escaped from a mental hospital and was suspected of kidnapping a girl. He was arrested. His lawyer told the police not to question him until after he speaks with Williams when he gets to Des Moines. Williams was then arraigned before a judge in Davenport. The judge read him his Miranda rights. Williams then gets in a police car, and the officers read him his Miranda rights for a second time. During the car ride, the officers give a Christian burial speech. 
· Holding: This was a deliberate elicitation in violation of his 6th Amendment right to counsel since his lawyer was not present. Therefore, his statements are inadmissible. 
· Did the Christian burial speech violate Miranda?

· Did he invoke his right to counsel? Yes, his lawyer told the officers not to question him in the car

· Was he in custody? Yes, in handcuffs in the back of a police car

· Was he subject to interrogation? Yes, this is likely to elicit an incriminating response b/c the officers know that he’s super religion (a pastor) and they give him a religious appeal. They also know he’s a mental patient and that he has diminished mental capabilities that may interfere with his decision-making

· So, there’s custody and interrogation. They gave him Miranda warnings. He clearly invoked right to counsel. There’s no lawyer present, he didn’t initiate the conversation in the car, and there’s no break in custody. 

· Every court below said this was a Miranda violation – that the Christian burial speech violated Miranda 

· The court did not decide this case on Miranda. They decided it on 6th Amendment grounds ( Formal adversarial proceedings commenced when Williams was arraigned in court, at which point his 6th Amendment right to counsel attached 
· The body, even though it is the fruit of the poisonous tree (i.e., the 6th Amendment violation), was admissible b/c of inevitable discovery 

· Note: this is NOT made inadmissible under Patane 
· Automatically attaches once formal judicial proceedings have commenced 
· Look for: filing of indictment, preliminary hearing, arraignment
· Arrest does not trigger 6th Amendment right to counsel 

· You do not have to invoke you 6th Amendment right to counsel
· 6th Amendment right to counsel is offense specific: police must be eliciting information about the same offense. Once the 6th Amendment right to counsel attach, police can question about uncharged crimes
· Texas v. Cobb ( Cobb was indicted on charges of burglary, he retained an attorney, and he was released on bond. A year later, his father came forward and told the police that Cobb told him he killed a woman and her child during the burglary. Police arrested him, this time on a murder charge. They read him his Miranda rights, he waived his rights, and he confessed. 
· Holding: 6th Amendment right to counsel did not bar police from questioning Cobb about the murders b/c burglary and murder are not the same offense under Blockburger. 
· When the 6th Amendment right to counsel attached, it was a right to have a lawyer for the burglary charge. It did not protect Cobb from police questioning about the murder charge. 

· Use the Blockburger Test to determine when two offenses are the same offense ( Two offenses are different crimes if and only if each crime incorporates an element that the other crime does not (each crime needs something unique that the other doesn’t have) 
· Example: robbery vs. larceny ( The same offense b/c larceny doesn’t have an element unique to it that is not also found in robbery 
· Elements of robbery: 
1. The taking, 
2. With the intent to steal, 
3. Of the personal property of another; 
4. From his or her person or in their presence; against his or her will; by violence, intimidation or threat of force 

· Elements of larceny: 
1. The taking, 
2. With the intent to steal, 
3. Of the personal property of another. 

· Example: murder vs. attempted murder ( The same offense b/c there is nothing unique to murder that is not also found in attempted murder 
· Elements of murder: 

1. Intentional 

2. Killing. 

· Elements of attempted murder: 

1. Attempted 

2. Intentional 

3. Killing. 

· Deliberate elicitation: intentionally creating a situation likely to induce the accused to make an incriminating statement 
· If the govt agent is a mere listening post, then they are not violating the 6th Amendment right to counsel b/c they are not deliberately eliciting information from that person 

· Kuhlmann v. Wilson ( After Wilson’s arraignment, an informant was placed in Wilson’s cell overlooking the crime scene. The informant was instructed not to ask Wilson any questions and only to listen for the names of the other men involved in the crime. The informant told Wilson his story didn’t sound too good. Wilson received a visit from his brother, and then made incriminating statements to the informant. 
· Holding: Wilson’s 6th Amendment right to counsel was not violated b/c the informant was a mere listening post who just happened to hear this spontaneous statement by luck 
· He was a passive listener, he didn’t ask any questions, and he just happened to be there listening when Wilson made the incriminating statement – this was spontaneous and unsolicited 
· It was Wilson’s brother who got him to change his story and the agent just happened to be there by luck or happenstance 

· What undermines that conclusion? 

· He’s in the very same cell as Wilson intentionally 

· He’s in a cell where he can see the very crime that he is in jail for 

· If the govt agent is engaging in conversation and behaving in a way that is likely to elicit a response, then they are violating the 6th Amendment right to counsel 

· United States v. Henry ( An inmate was working as a paid govt informant. The FBI agents told him not to initiate any conversation with or question Henry about the bank robbery. The agents told him to just go in and listen to any statements made. The inmate engaged in conversation with Henry, who told him about the bank robbery. 
· Holding: This was deliberate elicitation b/c the govt agent intentionally created a situation likely to induce Henry to make incriminating statement without the assistance of counsel. 
· He was a paid informant with an incentive to get information 

· He was not a passive listener, he engaged in conversation with Henry 

· The fact that Henry was in jail at the time made him particularly susceptible to the ploys of undercover govt agents – he engaged in conversation with someone he trusted (a fellow inmate) 
· May be waived: A waiver of the 5th Amendment right to counsel simultaneously waives the 6th Amendment right to counsel 
· No Edwards-like ban on police initiating requirement, as long as police get a waiver first 

· Eyewitness identification procedures 
1. Lineups: Post-indictment pretrial lineups without a lawyer violate the 6th Amendment right to counsel. A lawyer must be present during these pretrial lineups. 
· Court is concerned about the fairness of the lineup proceeding that will affect the fairness at trial 

· (1) The degree of suggestion and the intentional and unintentional cues an officer might give to the victim to suggest who the suspect is

· (2) Irreparability of the pretrial identification – once a victim picks someone out in a lineup, they don’t usually go back on their word 
· (3) We don’t know what goes on during identification procedures, which is why we need a lawyer there 

· If counsel is not present during pretrial lineup, the pretrial lineup identification is excluded at trial 
2. In-court identifications: The absence of counsel at a pretrial lineup doesn’t necessarily require the exclusion of a courtroom identification. If there is an independent basis for the in-court identification, the court will admit it even if it runs the risk of reproducing a suggestable and mistaken identification (from the lineup)
· Must determine whether the in-court identification arose exclusively from the impermissible lineup or whether it arose from circumstances sufficiently distinct from the lineup to remove it from exclusion as the fruit of the illegal lineup. Factors to consider: 

a. The prior opportunity to observe the alleged criminal act 

b. The existence of any discrepancy between any pre-lineup description and the defendant’s actual description 

c. Any identification prior to lineup of another person 

d. The identification by picture of defendant prior to the lineup 

e. Failure to identify the defendant on a prior occasion 

f. The lapse of time between the alleged act and the lineup identification 
· United States v. Wade ( Wade is arrested and indicted for bank robbery. The police conducted a lineup, but they did not notify Wade’s attorney prior to conducting the lineup. At the pre-trial lineup, two bank employees identified Wade as the robber. At trial, the employees again identified Wade as the robber when asked if they saw the robber in the courtroom. Defense argued the in-court identification was the fruit of the poisonous tree, the poisonous tree being the pretrial lineup without counsel. 
· Issue: He was indicted, so the 6th Amendment right to counsel attached. Question is whether the right to counsel also governs during the pre-trial identification procedures. 

· Holding: The pretrial lineup id is excluded, but the in-court identification is admissible. 
· Limits on Wade 

· Timing: right to counsel only at post-indictment identifications 

· Type of procedure: no right to counsel for photo arrays 

	5th Amendment Right to Counsel


	6th Amendment Right to Counsel

	Custody 


	Custody Irrelevant 

	Interrogation 

(looking at suspect’s perspective) 


	Deliberate Elicitation 

(looking at intent of govt agent)

	Stage of Proceedings Irrelevant 


	After Initiation of Judicial Proceedings 

	Not Offense Specific 
	Offense Specific 


Identifications and Due Process 

· Unnecessarily suggestive procedures are unfair and violate due process whenever they are conducted 
· Lineups, show ups, photo arrays 

· Lineups and show ups that occur pre-indictment argued under due process

· Stovall v. Denno ( Stovall was arrested for murdering a man in his home and for stabbing his wife when she tried to fight back. The woman was in serious condition and could not leave the hospital. The police brought Stovall, who was in handcuffs, to the hospital, and they asked her if this was the man who attacked her. 
· Holding: This identification procedure was suggestive (suggests this is the guy), but it wasn’t unnecessarily suggestive b/c if they didn’t do it, they would have lost the identification in the process. 
· The govt can save a suggestive identification under due process by arguing it was necessarily suggestive given the circumstances 
· Foster v. California ( Police conducted a lineup consisting of Foster, who was tall and wearing a leather jacket similar to that of the robber, and two other guys, both of whom were short and were not wearing leather jackets. 
· Holding: This was unduly suggestive and unnecessarily so. It violated due process b/c of the risk of an irreparable id. 
· A lineup only violates due process if the procedure was so impermissibly and unduly suggestive that it made an irreparable misidentification highly likely 
· Even if it is an unduly and unnecessarily suggestive lineup procedure, if under the totality of the circumstances there is a strong indicia of reliability, it won’t be excluded under the due process clause 

· If there is reason to believe the witness is right, the identification is admissible

· Under due process, we are concerned with is the fairness of the trial. If the id is reliable, then the court shouldn’t keep it from the jury. Through cross-examination and the adversarial process, the jury can decide how much weight to give this id 
· Simmons v. United States ( Simmons was suspected of armed robbery. Police got photos from the suspect’s sister and presented them to the five employees who witnessed the robbery. The pictures were all group photos and Simmons was the only person in all of them. All five witnesses identified Simmons. Simmons argued this was unfair b/c the photo arrays should have had pictures of different people in all the photos, and since he was in every single one of the pictures, it was unnecessarily suggestive that he was the robber. 
· Note: Simmons is not entitled to counsel at this identification procedure – this was pre-indictment and there is no 6th Amendment right to counsel for photo arrays 
· Holding: This lineup procedure was not so impermissibly suggestive that there would be a substantial likelihood of an irreparable misidentification. 
· They had ample opportunity to observe: it was well lit, they got a good look

· The identifications were made soon after the event 

· All these witnesses were shown the pictures separately 

· Neil v. Biggers ( The witness gave a general description of the suspect. Over a period of 7 months, the police conduct many lineups and show ups, and she never picked anyone out of the lineup. Eventually, the police conducted a lineup with Biggers, and she identified him. 
· Holding: This was not so suggestive so as to violate due process. 
· Evidence that suggests the id is not mistaken lessens our worry about the unfairness of the trial 

· She had sufficient opportunity to view the criminal act at the time of the crime; it was not mere seconds 

· The pre-identification description was thorough enough and it matched the actual defendant 

· She had no doubt; her confidence suggested that her identification was reliable 

· She went 7 months without wrongly identifying someone, so she was not pressured to pick someone. She only picked someone when she was certain, which suggests this identification was reliable and trustworthy 

· Manson v. Braithwaite ( Glover, an undercover narcotics officer, bought drugs from a man and gave officers a detailed description of the man who had sold him the drugs. One of the officers recognized the description as that of Brathwaite. The officer then found a photo of Brathwaite and put it in Glover’s office for him to look at. Two days later, and when he was alone, Glover looked at the photo and identified the man as the person who had sold him the drugs.
· Holding: This was unnecessarily suggestive (one photo on the desk, which suggests this is the person), but it was not so impermissibly suggestive that the court should exclude it. 
· The suggestive identification procedure has to be police-arranged
· Perry v. New Hampshire ( Someone stated that she had seen an African-American man (Perry) breaking into her neighbor’s car. An officer asked the witness for a specific description of the man. The witness then pointed outside her window to where Perry and the other officer stood in the parking lot and identified Perry as the man she had seen.
· Holding: The police did not arrange this identification procedure in a way that raised the risk of a mistaken id. It was just happenstance: the witness just happened to pick out the guy standing there in the parking lot. 

	6th Amendment Right to Counsel 
	Due Process 

	· Only after formal charges, only for trial-like identifications (e.g., lineups and show ups, not photo arrays)

· Exclusion of out-of-court identification if right violated 

· In-court identification admissible if not tainted by unconstitutional identification 

· Wade: provided factors to determine whether the in-court identification was not tainted by the suggestive out-of-court identification 


	· Unnecessarily suggestive procedures violate due process. 

· Police must create suggestiveness

· Governs at any stage of proceedings 

· Not excludable if reliable (independent basis). Suggestiveness goes to weight of evidence. 
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